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PREFACE  TO  SECOND  EDITION 


The  first  edition  of  this  work  has  been  before  the  profession 
for  nearly  twenty  years  and  dnring  that  period  it  has  been  so 
frequently  eited  by  the  courts  and  so  extensively  nsed  by 
practitioners  and  students  that  it  has  become  a  monument  in 
the  jnrispradence  of  the  coimtry. 

The  scope  contemplated  by  the  author  has  been  followed  in 
the  preparation  of  the  present  edition.  It  was  found  neces- 
sary to  make  some  additions  to  and  alterations  in  the  text  and 
these  have  not  been  made  without  the  fullest  consideration. 
No  changes  have  been  made  in  the  text,  except  when  it  has  been 
modified  or  appeared  too  antiquated  in  view  of  recent  deyel- 
opsients  and  modem  applications  of  the  law.  Copious  notes 
have  been  added,  and  the  subject  of  Illegal  Contracts,  Con- 
traets  in  restraint  of  trade  and  against  public  policy  have  i^e- 
ceived  special  consideration.  .The  arrangement  of  the  chap- 
ters has  not  been  changed.  The  index  has  been  amplified  so  as 
to  extend  to  the  new  matter  and  approximately  four  thousand 
new  cases  have  been  added  bringing  the  annotations  down  to 
September,  1906. 

In  citing  authorities,  leading  cases  and  those  best  illustra- 
tive  of  the  principle  involved  have  been  selected  and  mention 
has  been  made  of  all  the  reports  in  common  use  including  the 
Trinity  series,  Lawyers'  Reports  Annotated  and  the  National 
Beporter  System.  The  notes  are  numbered  with  respect  to 
chapters  from  1  to  99  inclusive,  a  plan  which  seems  prefera- 
ble to  that  of  numbering  with  respect  to  pages. 

We  submit  the  work  to  the  consideration  of  the  profession 

with  the  hope  that  it  will  meet  its  continued  approval. 

MAIUON  C.  EARLY. 
St  Louis,  October  1st,  1906. 


PREFATORY  EXPLANATIONS. 


The  endeavor  in  this  volnme  has  been  to  gronp,  set  in  order 
and  illustrate  the  entire  elementary  doctrines  of  the  Law  x)f 
ContraetSy  in  such  manner  as  to  render  obvious  their  applica- 
tion in  practice,  and  indicate  the  true  rule  where  opinions  differ. 
The  compressing  of  all  into  one  volume,  contrary  to  what  has 
heretofore  been  deemed  possible,  is  effected  by  a  combination 
of  means ;  such  as  the  omission  of  useless  words  and  phrases, 
the  selection  of  short  forms  of  expression  where  equally  perspic- 
uous and  complete  in  meaning  with  the  longer  ones,  the  reduc- 
tion of  the  repetitions  to  the  smallest  limits  consistent  with 
clearness;  and,  in  its  several  expositions,  the  bringing  forward, 
not  of  all  the  illustrations  of  doctrines  which  the  books  con- 
tain, but  simply  of  such  and  so  many  as  will  render  them  and 
their  applications  plain.  Presenting  the  law  in  its  orderly  se- 
quences, and  divested  of  superfluities, — beginning  at  the  begin- 
ning of  its  subject,  and  conducting  the  reader  upward  by  graded 
steps  to  its  close, — ^keeping  constantly  before  his  sight  the  rea- 
son for  the  particular  thing  in  hand, — it  asks  of  the  profession 
to  be  admitted  to  the  now  vacant  place  of  a  thoroughly  satisfac- 
tory book  for  the  student's  first  reading,  for  the  practitioner's 
often-repeated  re-reading,  and  for  first  consultation  in  practice 
whenever  a  question  under  its  title  arises.  Especially  it  claims 
that,  by  reason  of  its  peculiar  structure,  while  thus  it  teaches 
what  it  professes  to,  it  prepares  the  reader  to  enter  intelligently 
into  any  further  examinations  which  he  has  occasion  for,  in  the 
other  treatises,  the  statutes,  the  digests,  and  the  decisions,  the 
last  of  which  it  largely  cites.  Differing,  therefore,  widely  from 
the  other  books  on  contracts,  the  author  craves  attention  to 
fuller  explanations  of  it  here  than  are  commonly  deemed  nec- 
essary in  a  preface. 

In  1878,  a  smaller  work  of  mine  was  published,  entitled  ''The 
Doctrines  of  the  Law  of  Contracts,  in  their  principal  Outlines, 
stated,  illustrated,  and  condensed."    It  was  well  received  by 
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the  profession,  a  good  deal  used  in  practice,  and  adopted  as  a 
text-book  in  various  law-schools.  Being  electrotyped,  it  was 
always  in  print,  and  many  impressions  were  manufactured  from 
the  plates.    The  preface  states . — 

**I  have  traveled  through  the  adjudged  cases,  collected  the 
leading  doctrines,  and  arranged  from  them  what  I  deemed  to 
be  a  skeleton  of  the  law  of  the  subject,  put  with  it  so  much  of 
flesh  in  the  form  of  illustrations  as  seemed  imperative,  and 
draped  the  whole  with  as  thin  a  gauze  of  needless  words  as  I 
deemed  the  public  taste  would  bear.  My  object  has  been  to 
present  the  body  of  the  law  of  contracts,  without  its  bloat,  in 
form  to  be  examined  and  re-examined,  by  old  and  young,  the 
learned  and  the  unlearned, — ^the  student,  the  practicing  lawyer, 
the  judge,  the  man  of  business, — as  any  skeleton  is,  by  all 
classes  of  inquirers." 

0 

In  most  respects,-  this  work  satisfied  me,  as  far  as  it  went. 
But,  on  reflection,  I  deemed  that  its  sphere  might  be  most 
profitably  enlarged.  So  I  have  extended  its  scope, — adding 
topics,  collecting  omitted  doctrines,  and  somewhat  increasing 
the  illustrations, — ^have  changed  in  a  measure  the  arrange- 
ment; and,  above  all,  have  made  more  prominent  the  reasons 
of  the  law,  constituting  as  they  do  the  law  itself.  And  other- 
wise I  have  rendered  the  book  new.  In  expression  equally  con- 
cise, its  former  bulk  is  now  more  than  doubled.  Leaving,  there- 
fore, the  old  book,  I  proceed  with  the  elucidations  of  the  new. 
First.  Brevity  of  Expression, — Those  who  have  observed  the 
early  English  statutes,  and  such  works  as  Littleton's  Tenures^ 
are  aware  that  there  was  a  time  when  lawyers  wrote  concisely. 
"  But  tifterward  all  the  floodgates  of  verbiage  were  opened  into 
their  pens.  The  idea  captured  and  ruled  the  profession,  that 
prolix  language  was  in  the  law  the  equivalent  of  precise  and 
profound  thought,  so  that  only  by  pyramids  on  pyramids  of 
.  words  could  legal  doctrine  be  fitly  enunciated.  Gradually  and 
'  imperfectly,  in  later  periods,  this  idea  has  been  modified ;  being 
now  neither  on  the  one  hand  what  it  was,  nor  on  the  other  hand 
what  it  should  be,  yet  just  how  it  lies  in  the  mind  of  the  aver- 
age lawyer  no  one  can  say.  In  1856,  the  first  volume  of  the 
first  edition  of  my  ** Criminal  Law"  was  published;  it  was 
specially  concise  in  language,  compact,  and  containing  an  im- 
mense mass  of  legal  doctrine.    But  it  was  so  grievously  mis- 
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represented  and  falsified  by  reason  largely  of  its  brevity  of 
expression,  that,  not  having  established  a  reputation,  I  felt 
compelled  to  expand  it  in  the  second  edition,  not  as  many  of 
our  books  are,  but  by  much  over  a  hundred  pages, — the  only 
departure  from  my  own  judgment  which  clamor  ever  succeeded 
in  extorting  from  me.  And  I  continued  this  moderately  ex* 
panded  form  of  writing  until  the  Criminal  Law  Series  was, 
with  the  exception  of  ''Directions  and  Forms,"  completed. 
Finally^  being  unwilling  to  die  with  the  books  so,  and  greatly 
needing  space  for  accumulated  material,  by  immense  labor, 
even  approaching  that  of  writing  new  books,  I  condensed  all. 
But,  while  thus  I  improved  them  greatly  for  practical  use,  and 
rendered  them  more  attractive  to  any  enlightened  generation  ;•* 
which  in  the  future  may  choose  to  look  into  them,  not  certainly 
did  I  much  enhance  their  present  reputation,  absolutely  not 
to  any  degree  commensurate  with  their  augmented  usefulness. 
For  the  condensations  of  the  present  work,  which  have  reduced 
to  one  volume  what  otherwise  would  have  required  two  or 
more,  I  have  no  fear;  because,  however  they  may  be  regarded 
by  the  majority,  there  are  now  enough  lawyers  who  appreciate 
this  sort  of  writing,  and  are  willing  to  be  saved  money  in  buy- 
ing, and  labor  in  reading,  to  insure  me  reasonable  success  at 
first,  and  the  errors  of  to-day  are  corrected  by  the  light  of  to- 
morrow. 

Prolixity  of  expression  does  not  give  clearness,  as  many 
deem,  but  it  obscures.  Nor  does  it  enhance  precision ;  it  of tener 
produces  vagueness  and  uncertainty.  And,  as  it  largely  appears 
in  our  law  books,  it  increases  their  bulk  greatly  beyond  what 
those  who  have  not  looked  into  the  question  imagine.  For  ex- 
ample, in  writing  §  426  of  this  volume,  I  commenced:  ''Said 
Lord  EUenborough,  'The  same  sense  is  to  be  put  upon  the 
words  of  a  contract  in  an  instrument  under  seal  as  would  be 
put  upon  the  same  words  in  any  instrument  not  under  seal.'  " 
Having  proceeded  thus  far,  I  discovered  that,  desirous  as  I  was 
of  being  able  to  boast,  as  some  authors  do,  of  having  set  down 
the  doctrine  "in  the  very  words  of  the  learned  judges,"  I  must 
either  stop  this  sort  of  doing,  or  have  two  or  three  volumes  in- 
stead of  one.  So  I  erased,  then  wrote:  "Words  signify  the 
same  in  sealed  and  unsealed  contracts."  Is  this  sentence  ob- 
scure f  Does  it  lack  precision  Y  Is  it  not  as  lucid,  as  exact,  and 
as  complete  in  meaning  as  that  of  "the  learned  judge Y"    Yet  < 
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it  is  in  nine  words,  and  **the  very  words'*  are  thirty-two.  Oni 
which  basis  of  calculation,  had  I  written  the  present  book  on 
the  prolix  plan,  not  only  should  I  have  saved  half  the  labor,, 
but  should  have  secured  to  myself  three  and  a  half  times  the 
copyright  money  which  this  doubling  of  it  will  bring  me.  Be- 
yond this,  I  should  have  compelled  my  patrons,  if  they  would 
derive  the  same  benefit,  to  buy  three  and  a  half  volumes  in- 
stead of  one,  and  devote  to  them  a  large  percentage  more  of 
their  time.  If  herein  I  have  wronged  my  professional  brethren,. 
I  am  now  ready  to  stand  up  and  receive  their  reprimand. 
Doubtless  there  are  lawyers  who  will  shut  their  eyes,  bandage- 
their  ears,  and  thrust  into  a  mist  their  brains,  then  refuse  to^ 
look,  hear,  or  think;  and,  taking  this  book  in  their  hands,  and 
balancing  it  for  its  avoirdupois,  propound:  **This  work  is  too 
much  condensed,  the  author  has  mistaken  his  functions,  the- 
box  is  not  big  enough  to  hold  the  substance  of  ten  thousand  six 
hundred  and  thirty  cases,  let  him  learn  wisdom  of  me  I"  My 
answer  is,  that  I  have  not  written  for  men  of  this  class,  but  f or* 
those  who  look,  see,  hear,  examine,  and  think. 

Secondly.  Avoiding  Repetitions. — Uo  writing  absolutely 
without  repetitions  could  be  lucid.  But  the  practice  of  the- 
law  has  created  as  to  them  a  style  which,  however  necessary 
and  to  be  commended  in  an  argument  to  the  court,  or  espe- 
cially to  a  jury,  is  unfit  for  any  printed  book.  The  oral  address, 
vanishes  as  fast  as  it  is  uttered ;  and  it  is  often  the  highest  art 
in  the  speaker  to  repeat  without  seeming  to,  and  still  repeat, 
with  varying  phrase  and  fresh  illustrations,  the  same  idea, 
until  it  bores  and  wears  away  its  path  into  the  hearer's  under- 
standing. Without  the  skill  to  do  this,  and  the  ever-present 
perception  of  its  necessity,  no  advocate  ever  did  or  ever  will 
achieve  any  high  success.  The  advocate's  duty  pertains  to  the 
moment,  and  it  is  discharged  only  when  he  carries  his  hearers 
with  him.  But  the  legal  author  is  required  simply  to  present 
truth  accurately  and  clearly ;  it  is  not  his  fault  if  a  reader,  not 
understanding  at  the  first  perusal  what  is  intrinsically  plain,, 
refuses  to  re-read ;  or  if,  after  reading,  he  closes  his  mind  and 
locks  bis  understanding  against  conviction.  And  every  man 
competent  to  be  a  legal  author  knows  that,  however  lucid  and 
just  his  expositions  are,  if  involving  anjrthing  contrary  to  the 
preconceptions  of  his  readers,  they  will  in  nine  instances  out 
of  ten  treat  them  in  this  way;  except  when  stimulated  by  the- 
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exigencies  of  a  cause,  for  use  in  which  the  reading  takes  place. 
For  these  reasons,  I  have  striven  in  this  book,  by  devices  in 
the  arrangement  of  it  as  a  whole  and  in  its  minuter  parts,  and 
bj  other  means  which  need  not  be  specified,  I  trust  with  suc- 
cess, to  reduce  the  repetitions  to  the  minimum  of  what  is  con- 
sistent with  perspicuity ;  beyond  which,  no  condensation  in  any 
law  writing  is  justifiable. 

Thirdly.     The  Legal  Doctrine. — There  are  those  who  deem 
legal  doctriiie  to  be  a  myth,  like  the  mermaid  and  the  sea- 
serpent.    When  it  is  pointed  out  to  them,  they  can  no  more 
discern  it  than  can  other  men  the  raven-haired  maid  or  his 
immense  snakeship.    For  this  they  do  not  deserve  reproach; 
it  comes  from  an  original  defect  in  their  mental  makeup,  not 
altogether  dissimilar  to  the  incapacity  to  distinguish  colors  or 
the  notes  of  music.    Between  persons  of  this  class  and  those 
whose  perceptions  of  legal  doctrine  are  absolutely  far-reaching 
and  distinct,  the  diversified  minds  of  men  are  of  every  imagin- 
able grade ;  each  one  simply  agreeing  with  the  others  that  noth- 
ing which  is  not  seen  by  **me'*  exists.    One  can  derive,  from 
a  judicial  decision  compelling  a  defendant  to  pay  for  his  two^s , 
dollar  shoes,  the  doctrine  that  purchasers  must  pay  also  for 
their  five-dollar  boots;  while  here  his  vision  terminates,  noth- 
ing further  away  being  visible  to  him.    Another  may  be  able  to 
deduce  from  these  two  propositions  a  third;  namely,  that  ment 
of  inherited  fortunes,  or  even  that  all  men,  are  legally  obligated. 
to  make  remuneration  for  whatever  others  furnish  them,  at 
their  request,  to  eat,  drink,  or  wear.    Another  can  extend  hisr 
mental  vision  a  little  further,  and  another  further  still ;  but,  for 
all,  there  is  an  outer  verge  where  the  horizon  closes  upon  their 
sight,  and  nothing  is  discerned  beyond.    Prominent  among  the 
causes  which  create  differences  and  obscurities  in  judicial  doc- 
trine, is  the  shorter  and  longer  mental  vision  of  the  different 
practitioners  and  judges.    In  the  elucidations  of  this  volume,. 
I  have  endeavored  to  take  into  the  contemplation  what  may  be 
termed  the  human  horizon,  or  utmost  reach  of  the  ordinary 
juridical  vision,  in  distinction  from  the  diversified  narrower 
horizons  which  bound  T;he  shorter  juridical  sight  of  different 
individuals.    Upon  what  may  lie  beyond  this  larger,  or  human, 
horizon,  its  province  is  not  to  speculate. 

Various  consequences  fiow  from  this.    One  is,  that  I  set  down 

no  inroposition  as  law  simply  because  some  judge  has  uttered  it. 
b 
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However  imperfectly  I  may  have  carried  oat  the  plan  of  this 
writing,  it  is  first  to  lay  every  formula  of  doctrine  at  what  may 
be  deemed  the  focus  of  the  human  horizon,  and  then  to  accept 
it  only  ify  on  being  compared  with  the  mass  of  doctrines  with- 
in such  horizon,  it  is  found  to  be  correct;  or  if,  not  being  found 
so,  it  has  become  irrevocably  established  by  adjudieation  under 
the  rule  of  stare  decisis. 

Another  consequence  is,  that,  by  lifting  and  extending  the 
horizon  under  which  various  decisions  in  departure  from  the 
better  doctrine  were  pronounced,  I  have  been  able  to  state  the 
law,  it  is  believed,  in  a  way  to  produce  harmony  in  the  place 
of  discord  in  future  adjudications.  When,  thirty-five  years  ago, 
I  made  my  first  appearance  as  a  legal  author  in  ''Marriage 
and  Divorce,"  I  did  not  venture  to  entertain  anticipations  so 
sanguine.  But  the  observations  of  intervening  years  have  shown 
that  our  judges,  in  exact  obedience  to  duty,  while  paying  no 
heed  to  the  mere  dictum  of  an  author,  or  even  to  his  reasonings, 
if  he  has  the  folly  to  introduce  them  into  his  book,  are  always 
swayed  by  the  recuonings  of  the  law,  whenever  so  presented  as 
to  be  duly  apprehended  by  them.  Even  those  few  judges  are 
who  profess  not  to  be  influenced  by  any  sort  of  reasoning,  or 
who  deny  that  there  is  such  a  thin^  as  legal  reason.  To  say 
otherwise  would  be  to  charge  our  judiciary  with  the  grossest 
dereliction;  for  it  is  the  first  and  chief  judicial  duty  to  follow 
the  law,  and  the  law's  reasonings  constitute  the  law.  Nor  is  it 
material  to  the  effect  of  these  reasonings  whether  they  are  sug- 
gested by  a  legal  author,  by  counsel  in  a  cause,  by  the  crier  of 
the  court,  or  by  any  lettered  tramp. 

Fourthly.  Practical  or  Scientific. — ^The  terms  ''practical" 
«uid  ''scientific"  have  been  so  abused,  in  their  application  to 
legal  text-books,  that  it  is  impossible  for  me  to  say  anything 
on  this  subject  except  under  the  probability  of  being  mis- 
understood. According  to  my  understanding,  these  two  words, 
so  applied,  are  exact  synonyms.  Nothing  is  scientific  which  is 
not  practical,  or  practical  which  is  not  scientific.  And  the 
thing  which  is  equally  well  expressed  by  either  word  is  what 
I  have  endeavored  to  produce  in  this  volume, — ^not  either  one 
of  the  two  different  things  which  are  oftener  meant  by  those 
who  use  them. 

To  state  the  law  exactly  as  it  is,  making  my  book  neither 
more  nor  less  scientific  than  the  law, — ^to  write  the  best  prac- 
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tieal  book  possible  for  me, — this  one  thing,  expressed  in  these 
two  forms,  is  what  I  have  striven  after  in  this  volume. 

For  example,  we  have  various  classes  of  law  books  ordina- 
rily termed  practical,  while  they  are  so  but  in  part.  They 
comprehend  all  those  differing  ones  the  object  whereof  is  only 
to  state  what  the  courts  have  heretofore  adjudged,  in  distinc- 
tion from  what  they  will  decide  in  the  future.  I  do  not  under- 
value learning  which  goes  thus  fcur,  and  there  stops.  But  I  have 
never  written,  and  I  do  not  now  write,  simply  to  impart  this 
learning.  The  practical  question  with  every  lawyer,  under 
whatever  circumstances,  is,  ''What  will  the  court  which  de- 
<;ide8  my  causes,  on  being  duly  enlightened,  hold  in  the  fu- 
ture t"  Historically,  it  may  be  as  interesting  to  know  what  has 
been  adjudged  in  the  past  as  how  the  battle  of  Waterloo  re- 
sulted. But,  beyond  the  domain  of  history,  the  past  is  dead 
and  buried.  We  are  all  now  dealing  with  the  present  and  the 
future.  The  general  of  to-day  will  study  the  Waterloo  battle 
of  yesterday  as  one  of  the  means  of  instruction  for  planning 
the  battles  of  to-morrow.  So  likewise  the  lawyer  of  to-day 
will  inquire  into  the  decisions  of  yesterday,  in  so  far  as  they 
may  help  him  to  shape  to-morrow's  contests  in  the  courts.  But 
the  thing  he  cares  for,  the  practical  thing  with  him,  is  of  to- 
morrow ;  not  of  yesterday. 

In  like  manner,  the  various  forms  of  speculation  which  are 
inaccurately  termed  scientific  have  their  uses.  Thus,  if  an 
Author  takes  up  an  axiomatic  proposition  of  natural  reason, 
walks  through  the  law  with  it,  and  points  out  that  here  the 
law  fits  it  and  there  it  does  not,  pronouncing  our  jurisprudence 
to  be  therefore  wrong  at  the  latter  places,  the  mind  of  the 
reader  is  wholesomely  diverted  and  stirred.  He  is  now  pre- 
pared to  apprehend  the  further  and  true  idea,  that  the  law  has 
Adopted  very  many  axiomatic  propositions  of  natural  reason, 
and  with  them  many  technical  ones  which  the  courts  and  legis- 
lative bodies  invented ;  that  it  is  a  practical  science,  devised  to 
do  justice  in  an  immense  variety  of  actual  affairs ;  and,  there- 
fore, that  it  thence  becomes  of  the  highest  importance  to  the 
practicing  lawyer  to  learn  what  are  the  principles  which  the 
law  recognizes,  and  how  they  operate  singly,  or  in  combination, 
•or  which  ones  must  in  particular  circumstances  give  way  to 
what  others.  Still,  for  myself,  I  have  striven  rather  to  avoid 
than  to  develop  a  science  which  perverts  the  law. 
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Fifthly.  The  Reasoning. — The  law  which  the  superficial  ob- 
server sees,  consists  of  unwritten  rules,  of  statutes,  and  of  writ- 
ten constitutions.  But  the  law  which  actually  controls  affairs 
is  composed  of  the  deductions  of  judicial  reason  from  these,  for 
the  ^idance  of  persons  under  ever-shifting  facts.  The  rules,, 
whether  written  or  unwritten,  are,  while  standing  inert,  like  a 
human  body  from  which  the  soul  has  fled.  It  is  juridical  rea- 
son, or  reasoning, — ^in  other  words,  the  law's  reasoning, — 
which  gives  life  and  effect  to  what  would  otherwise  be  mere 
dead  matter.  Hence  our  jurisprudence  is  commonly  spoken  of 
as  a  system  of  legal,  or  technical,  reasoning.  But  the  law  can 
express  its  reasoning  only  in  words,  through  the  lips  or  pen  ol 
man.  In  the  same  way,  a  man  expresses  his  own  reasoning. 
Out  of  this  fact  has  grown  a  jumble  of  ideas.  Some  object  to 
the  embodiment,  in  a  law  book,  of  the  author's  reasoning. 
I  think  all  ought  to  object;  for  it  is  liable  to  be  confounded 
with  the  reasoning  of  the  law,  and  thus  practically  to  mislead. 
From  the  present  book,  therefore,  the  same  as  from  all  my 
others,  I  have  carefully  excluded  every  particle  of  my  own 
reasoning.  Others,  not  distinguishing  the  law's  reasoning  from 
the  author's  own,  object  even  to  it.  But  a  book  without  it  is. 
never,  whatever  the  author  may  call  it,  a  law  book.  So  I  en- 
deavor to  set  down  the  law's  reasoning;  and  if,  as  may  some- 
times happen,  there  is  found  to  be  a  reader  unable  to  distin- 
guish the  law's  reasoning,  when  given  in  my  words,  from  mine,, 
the  misapprehension  is  one  for  which  I  am  in  no  degree  re- 
sponsible. 

There  are,  in  our  profession,  young  men  and  imperfectly 
educated  older  ones,  who,  not  having  discerned  the  distinction 
between  the  law's  reason  and  natural  reason,  deem  the  more 
helpful  book  to  be  the  one  which  is  really  made  valueless  by  ex- 
cluding from  it  all  reason,  and  stating  the  mere  naked  points. 
«It  has  been  so  from  the  earliest  periods  downward.  Books 
termed  legal  treatises,  with  no  law  in  them, — some  with  the 
author's  lucubrations  in  the  places  where  the  law  ought  to  be, 
and  others  with  nothing  but  the  bare  points, — ^have  come  in  ap- 
plauded swarm  after  swarm,  then  passed  away  to  a  neglected 
death.  And  thus  it  will  be  onward  from  generation  to  gen- 
eration, unless  this  course  of  things  is  intercepted  by  a  more 
enlightened  professional  education.  I  have  striven  to  avoid 
this  error,  yet  with  what  success  it  is  not  for  me  to  say. 
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Finally.  Need  of  ike  Booh. — ^When  I  left  practice  for  law 
writing,  I  resohed,  and  made  the  resolution  irrevocable,  to 
write  no  book  which  I  should  not  deem  to  be  imperatively 
needed.  Not  undertaking  to  say  what,  had  I  been  tempted, 
I  might  have  thought  of  the  morality  of  imposing  an  unneces- 
sary burden  on  the  profession,  I  should  but  too  gladly  have  re- 
turned to  the  more  lucrative  practice  if  the  time  came  when 
there  was  nothing  to  write  on  the  principle  thus  laid  down.  Of 
course,  the  decision  as  to  any  book  could  be  made  only  by  my- 
self, and  at  my  own  peril.  As  to  my  first  venture,  ''Marriage 
and  Divorce,"  the  profession  has  sustained  me  by  using  the 
book  almost  exclusively  these  thirty-five  years  since  it  orig- 
inally appeared ;  and  the  courts  have  made  its  doctrines,  every 
one  of  them,  as  laid  down  in  the  first  edition,  theirs,  not  only  in 
substance  but  in  form.  My  great  venture,  the  Criminal  Law 
Series,  was  finished  less  than  two  years  ago  when  ''Directions 
and  Forms"  appeared:;  but»  for  many  years,  there  have  been 
no  books  on  criminal  law,  pleading,  practice,  or  evidence  used 
to  any  wide  extent  except  mine,  or  those  which  upon  their  face 
have  been  transmuted  from  what  was  most  steeply  unlike  into 
the  closest  imitations  of  them.  If  there  is  any  reader  not  aware 
of  the  facts  as  to  this,  let  him  look  into  the  books,  edition  by' 
edition,  observing  the  dates,  and  learn.  Or,  for  a  short  method, 
let  him  compare  my  recently  published  "Directions  and  Forms" 
with  the  like  books  previously  before  the  profession,  then  com- 
parff  the  prior  parts  of  my  Criminal  Law  Series  with  the  cur- 
rent books  other  than  mine,  noting  the  dissimilitudes  in  the  one 
case,  and  the  similitudes  in  the  other.  From  discovering  that 
"Directions  and  Forms"  did  not  cast  shadows  while  yet  it 
did  not  exist,  the  step  will  be  easy  to  the  discovery  that  so  like- 
wise did  not  the  other  books  of  the  Series,  between  which  and 
the  corresponding  ones  previously  in  use  there  was  originally 
as  wide  a  difference  as  there  is  now  between  "Directions  and 
Forms"  and  the  prior  books  of  Precedents;  the  shadows  com- 
ing, growing,  and  varying  with  the  forming,  enlarging,  and 
improving  substance. 

Having  thus  been  sustained  by  the  profession  as  to  my  earlier 
works,  I  should  like  to  be  so  also  as  to  the  present  one.  But 
I  neither  expect  nor  ask  that  no  other  book  on  contracts  shall 
be  bought  or  used.  Nor  do  I  desire  that  the  other  books  shall 
be  changed  to  imitate  mine,  or  otherwise  kneel  to  them,  or 
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adore.  Nor  yet  do  I  crave  from  the  profession  so  immediate 
an  approving  response,  in  anj  form,  as  in  the  other  two  in- 
stances. Having  stated  the  principle  on  which  the  determina- 
tion to  write  this  book  proceeded,  I  am  content  that  the  !Futnre 
shall  take  her  own  -time  for  recording  the  verdict^  for  or 
against  me. 

Yet  I  cannot  close  this  preface  without  expressing  my  ad- 
miration for  the  learning  and  labor  with  which  some  of  the 
books  on  this  snbject,  now  in  professional  nse,  were  written. 
The  most  important  ones,  I  believe  all  in  which  any  informed 
person  would  expect  to  find  valuable  ideas  of  the  author's  own, 
with  the  exception  of  those  written  only  for  students,  were  be- 
side me  while  writing.  Undoubtedly  I  have  overlooked  much 
worthy  matter  in  them;  but  I  have  occasionally  referred  to 
them,  always  where  I  derived  any  help  from  them,  unless  now 
and  then,  yet  seldom,  a  mere  reference  to  a  case.  These  are 
Parsons  on  Contracts,  a  work  which  has  long  stood  at  the  very 
head  in  popularity;  the  venerable  Ghitty,  a  book  old  when  I 
was  a  law  student,  yet  ever  fresh;  the  later  Addison,  Leake, 
Pollock ;  and  the  smaller  works  of  Smith  and  Metcalf . 

J.  P.  B. 

CAMBKtDQE,  JaiL  1,  1887. 
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§  1.  Orderly  development. — This  work,  being  addressed  as 
well  to  readers  wholly  unacquaiated  with  the  law  as  to  ad- 
vanced students  and  lawyers,  should,  for  the  sake  of  the  former 
class,  begin  at  the  beginning.  And  a  considerable  part  of  the 
latter  class  will  be  equally  benefited  by  this  method ;  for,  as  the 
law  is  often  studied  among  us,  the  beginning  is  altogether  neg- 
lected. Every  science  has  its  first,  second,  and  third  things, 
the  same  as  its  one  hundredth,  two  hundredth,  and  three  hun-^ 
dredth.  And  the  learner  who  commences  with  the  three  hun- 
dredth, and  travels  backward  to  the  first,  takes  each  step  at  dis- 
advantage. He  comprehends  nothing  well,  the  atmosphere  of 
his  science  seems  a  haze,  the  relations  of  things  are  imperfectly- 
discerned;  his  mind,  instead  of  growing,  dwarfs;  and,  though. 
at  last  he  has  gained  something,  it  is  too  little  for  the  sacrifice- 
made.  But  he  who,  with  mental  faculties  adapted  to  his  sci- 
ence, takes  up,  examines,  and  lays  away  the  things  in  their 
order,  discerns  all  clearly,  and  makes  rapid  growth  both  in 
knowledge  and  power.  Let  us,  therefore,  to  such  extent  as  is 
practicable,  here  begin  at  the  beginning.    But —  k  ) 

§  2.  Elsewhere. — The  author  in  his  other  writings  has  pre- 
sented much  of  what  thus  belongs  at  the  beginning.  Repeti- 
tions are  as  far  as  possible  to  be  avoided.  Yet  this  matter  is  in 
importance  so  transcendent  that  the  reader  is  requested  to  ex- 
cuse some  repetition  of  it ;  while,  on  the  other  hand,  this  con- 
sideration, as  well  as  the  great  demand  made  on  these  pages 
by  the  main  subject  of  the  work,  will  induce  brevity.    Again, — 

§  3.    Necessary  linitatton. — ^In  the  nature  of  any  legal  sub- 
ject,  where  doctrine  limits  and  extends  doctrine,  there  is  no 
1 
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possible  division,  no  setting  down  of  the  first  things  first,  so 
orderly  as  to  enable  the  lear;ier  to  understand  everything  quite 
perfectly  as  he  goes  along.'  Fot,  whatever  be  the  arrangement, 
the  fuller  expositions  .-jof, -what  must  stand  later  on  will  cast 
backward  their  ligjrt,u^bn  what  went  before. 

§  4.  Whenoe;1^  ^w. — Contrary  to  the  idea  of  many  un- 
thinking pepiid^-.llie  law  is  not  a  mere  emanation  from  the  leg- 
islaturej^  mingled  with  judicial  breath.  Like  the  atmosphere 
and  the  ©ther  surroundings  of  man,  it  came  from  God;  and 
the'.'jJapa'city  to  comprehend  it  is  one  of  the  attriblites  of  the 

^  h^ij^dn  mind.    It  is  this  capacity  which  sees  the  relations  of 

\lhmgs,  and  distinguishes  right  and  wrong. 

'  *    §  5.    Law  a  necessity. — The  existence  of  man  without  law  is 
impossible.^    Hence, — 

§  6.  Growth  of  law. — As  there  always  was  law,  and  as  the 
law  which  God  gave  to  man  filled  the  whole  atmosphere  of  his 
existence,  our  human  laws  are,  and  should  always  be  contem- 
plated as  being,  limitations,  modifications,  and  definings  of  the 
divine ;  or,  to  be  exact,  the  first  human  law  was  a  modification 
of  the  divine,  the  second  was  a  modification  of  the  modified 
mass,  and  thus  the  course  of  legal  things  has  been  running  on- 
ward to  the  present  time.  This  is  important  to  be  borne  in 
mind.  A  statute,  for  example,  is  not  construed  as  a  mere  orig- 
inal provision,  but  as  an  element  added  to  the  prior  mass  of 
laws;  modifying  yet  not  necessarily  repealing  them,  and  lim- 
iting and  being  extended  by  them.^ 

§  7.  Whence. — The  familiar  method  of  making  or  modify- 
ing laws  is  by  legislative  enactment.  Yet,  in  fact,  not  all  our 
human  laws  or  their  modifications  are  of  this  sort.  Indeed,  the 
laws  which  were  never  written  in  statutes  number  many  times 
more  than  those  which  are  thus  written.  They  proceed  from 
custom  or  usage,  from  the  enlightenment  of  the  human  under- 
standing and  conscience,  and  from  the  decisions  of  the  courts ; 
and  these  laws,  termed  unwritten,  even  control  the  interpreta- 
tion and  effect  of  the  statutory  laws.* 

§  8.  Unwritten  law  with  us. — Our  unwritten  or  common 
law  was  brought  from  England  by  our  forefathers;  it  is,  with 

1  Bishop,  Crim.  Law,  SS  &-7.  •  Bishop,  WMtten  Law8»  H  131- 

s  Bishop,  Written  Laws,  SS  S2»      187. 
S6  et.  seq. 
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exceptions  and  qualifications  not  necessary  to  be  here  specified, 
the  law  of  England,  common,  equitable,  in  some  degree  ecclesi- 
astical, and  statutory,  as  it  stood  at  the  time  when  the  several 
colonies  which  afterward  became  our  original  States  were  re- 
spectively settled. 

§  9.  How  the  law  regarded  now. — ^Practically,  at  the  pres- 
ent time,  we  are  to  look  upon  the  law  as  a  mass  of  original  right 
furnished  by  God  for  human  use,  its  several  parts  variously 
curtailed,  extended,  made  exact,  or  otherwise  defined  by  man, 
through  lines  of  doctrine  drawn  as  the  exigencies  of  his  situa- 
tion required,  some  proceeding  from  usage,  some  from  judicial 
decision,  some  from  statutes,  and  some  from  our  written  con- 
stitutions. 

§  10.  Judicial  decisions. — Not  all  the  law  is  administered  by 
the  courts ;  but  most  of  it  is,  including  that  to  which  this  work 
is  devoted.  The  courts,  to  administer  any  law,  must  first  ex- 
pound it;*  hence,  though  they  do  not  make  law,  they  make 
expositions  which  in  a  certain  sense  have  the  effect  of  law. 
While,  as  all  are  aware,  they  declare  the  meaning  of  statutes 
and  written  constitutions,  they  do  equally  the  same  of  the  cus- 
toms and  usages  which  are  proved  before  them,  or  of  which 
they  take  judicial  cognizance,  and  of  the  rules  involved  in  their 
own  and  their  predecessors'  prior  decisions.    And, — 

§  11.  Stare  decisis. — Commonly,  when  an  ioterpretation  of 
any  sort  of  law  has  been  made  by  the  higher  courts,  especially 
one  establishing  a  rule  of  property  which  the  people  have  acted 
upon,  it  will  be  adhered  to  in  subsequent  cases.*^  But  some- 
times, even  in  a  case  of  this  sort,  th^  court  will  refuse  to  follow 
it  afterward,  if  obviously  it  proceeded  from  mistake,  and  jus- 
tice or  the  harmony  of  the  law  requires :  while  in  other  classes 
of  cases  the  reversal  vrill  be  more  readily  made,  though  of  tener 
what  has  been  decided  once  or  twice  will  ever  after  be  ac- 
cepted as  the  law.    Moreover, — 

§  12.  The  decision  and  its  reasons,  compared. — The  reasons 
which  a  court  gives  for  its  decision  are  not,  like  the  decision, 
binding  on  a  subsequent  tribunal.  They  are  looked  into,  and 
are  often  but  not  necessarily  followed.    While  the  result  is 


« Id.  §  116.  Harden  v.  Southerland.  70  N.  C. 

•  Jime  T.  Purcen,  36  Ohio  St      628,  630. 
396;  Rflz  v.  Pedley,  Cald.  218,  227; 
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right,  they  liiay  be  wrong.*  A  fortiori^  the  mere  dictum  of  a 
judge,  in  a  matter  not  within  the  record,  is  not  an  authority  in 
a  subsequent  ease.^ 

§  13.  With  us, — ^most  of  the  cases  to  which  in  practice  a 
tribunal  is  referred,  or  which  are  cited  in  a  legal  treatise,  are 
not  of  authority  in  the  court  with  which  a  particular  practi- 
tioner or  reader  is  concerned.  For  in  no  one  of  our  States 
are  English  adjudications  which  were  pronounced  since  the 
American  Revolution,  or  those  of  any  other  of  our  States,  ex- 
cept a  parent  State  as  to  what  transpired  before  the  State  was 
divided,  to  be  deemed  authority;  while  yet  such  decisions  are 
commonly  and  properly  cited,  and  are  regarded  with  respect. 
The  discemuig  reader,  therefore,  will  see  that  with  him  much 
of  what  in  this  work  is  set  down  as  the  law  rests,  in  fact,  sim- 
ply on  its  reasons  and  the  respect  due  to  the  opinions  of  learned 
men;  but  it  is  open  to  question  in  the  tribunals  of  his  own 
State,  though  it  may  not  be  in  those  of  England  or  of  another 
State  of  the  Union. 

§  14.  Reason  as  law — The  instances. — When  a  court  decides 
that  a  defendant  must  pay  the  plaintiff  the  five  dollars  prom- 
ised for  a  hat,  it,  in  strictness,  adjudges  nothing  concerning  the 
purchase  of  a  suit  of  clothes,  or  of  a  hat  for  any  other  price. 
Yet,  in  reason,  if  the  law  compels  one  to  pay  accordmg  to  agree- 
ment for  his  hat,  it  should  make  him  pay,  in  like  manner,  for 
his  other  clothing.  Moreover,  it  should,  for  the  same  reason, 
enforce  against  him  the  payment  he  agrees  to  make  for  his 
flour,  for  the  help  in  his  house,  and  for  the  house  itself.  But, 
aside  from  reason,  there  is  no  ground  upon  which  one  decision 
of  a  court  can  be  authority  for  another;  for,  in  the  infinite 
variety  of  human  things,  no  two  cases  are  in  all  their  facts  pre- 
cisely alike.  Hence  it  is  established  doctrine  that  the  law  is  a 
system  of  reason,  or  reasoning,  and  that  the  several  decisions 
are  merely  instances  within  a  larger  rule.  There  have  always 
been  persons,  accredited  as  lawyers,  who  deny  this,  but  no 
great  master  of  the  law  ever  denied  it,  and  our  books  are  full 


•  Bishop,  First  Book,  S  169;  Pal-  259.  262,  18  Am.  R.  127;  Rohrbach 

mer    v.    Yarrlngton,    1    Ohio    St  v.  Gerxnanla  Fire  Ins.  Co.,  62  N.  Y» 

263,  262.  47,  58,  20  Am.  R.  451;  Gordon  v. 

7  Bole    v.    Horton,    Vaugh.    360,  Harper,  7  T.  R.  9,  11;  Rex  v.  Jar- 

382;   Cutler  y.  Bonney,  30  Mich,  vis,  1  Bur.  148,  153. 
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of  expressioiiB  afBrming  it*  So  that,  though  a  court  may  find 
no  eaae  from  the  facts  of  which  to  decide  a  particular  question 
before  it,  and  in  this  sense  the  question  is  new,  if  it  finds  a 
principle,  within  which  the  case  falls,  it  will  proceed  thereon 
with  the  same  confidence  as  though  there  were  thousands  of 
decisions.*  The  visible  signs  of  the  law,  therefore,  are  the  ad- 
judged eases,  reported  in  our  authoritative  books  of  reports; 
but  the  law  itself  consists  of  principles  invisible  to  the  out- 
ward eyes,  yet  by  reason  brought  to  the  cognizance  of  the  un- 
derstanding. This  is  so  even  in  the  domain  of  statutory  law ; 
for  what  the  courts  enforce,  is  not  the  collection  of  words  in 
which  the  legislature  has  written  its  will,  but  its  interpreted 
will  deduced  from  the  words,  and  applied  to  the  particular 
facts  of  each  successive  case  by  reason^    Now, — 

§  15.  Nature  of  reason. — The  reason,  whereof  it  is  thus 
seen  the  law  consists,  is  not,  to  borrow  Lord  Coke's  words, 
"every  man's  natural  reason,"  but  it  is  "an  artificial  perfec- 
tion of  reason,  gotten  by  long  study,  observation,  and  expe- 
rience." ^*  It  is  the  same  reason  which  the  Maker  gave  to  man 
for  his  guide  in  all  earthly  affairs,  yet  it  cannot  be  made  prac- 
tically available  in  the  law  by  one  uninstructed  in  what  is  al- 
ready established  therein.  For  the  law  is  a  harmonious  sys- 
tem,^^  consisting  of  technical  rules  drawn  upon  a  groundwork 
of  natural  right ;  and  it  is  vain  for  one  to  reason  upon  it,  until 
he  has  acquired,  at  least,  some  competent  knowledge  of  the 
technical  rules  with  which  the  question  he  is  considering  comes 
in  contact,  and  from  which  it  receives  its  solution.  In  other 
words,  the  reason  of  which  the  law  consists  is  not  the  reason 


•  For  example,  consult  William- 
son y.  Beckham,  8  Leigh,  20,  24; 
Rex.  V.  Bemhiidge,  3  Doug.  327, 
332;  People  v.  Fish,  4  Parker  C. 
C  206,  211;  Jones  v.  Randall, 
Lofft,  383.  385. 

•  Collins  y.  Blantem,  2  Wils. 
437,  352;  Camithers  v.  Hollis,  8 
A.  A  El  113.  117;  Keehle  y.  Hick- 
ertngUl,  11  East,  547,  575,  in 
notes;  West  London  Commercial 
Bank  v.  Reliance,  etc.  Soc,  27  Ch. 
D.  187,  195.  "Precedents  are  use- 
ful to  decide  questions;  hut.  In 
audi  cases  as  depend  upon  funda- 


mental principles  from  which 
demonstrations  may  he  drawn, 
millions  of  precedents  are  to  no 
purpose."  Vaughan,  C.  J.  8  How- 
ell St  T.  R.  78,  Vaugh.  419. 

10  Co.  Lit  975;  Bishop,  First 
Book,  §  72. 

11  Such  is  the  theory  of  it,  and 
it  is  practically  so  in  the  main; 
hut  the  moulding  hands  of  imper- 
fect man  haye  left  in  it  some  im- 
perfections, and  with  these  the 
student  should  acquaint  himself 
the  same  as  with  the  rest 
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of  the  mere  moralist,  or  of  the  man  of  affairs,  or  of  the  legis- 
lator, but  it  is  the  reason  of  the  law.  In  this  sense,  yet  in  no 
other,  the  law,  which  the  student  of  our  laws  is  to  acquire,  is 
a  system  of  legal  reason.  And  he  becomes  competent  to  prac- 
tise it  only  when  he  has  acquired  the  power  to  frame  an  argu- 
ment, not  like  the  metaphysician,  but  like  the  personified  Law, 
after  the  law's  methods,  laying  down  the  law's  propositions, 
not  his  own,  and  drawing,  not  his  individual  conclusions,  but 
the  law's. 

§  16.  What  for  this  work.— It  is  proposed  in  this  work  to 
state  the  leading  principles  of  the  law  of  its  subject  after  the 
manner  of  the  law's  reasons.  Unless  the  author  fails  in  his 
purpose,  his  own  reasoning  will  not  here  appear ;  it  will  be  the 
law's.  It  will  be  necessary,  therefore,  to  present,  not  merely 
the  legal  doctrines,  bat  also  the  several  manners  of  their  ap- 
plication. This  will  be  done  by  mingling  with  the  doctrines 
sufficient  illustrative  instances. 

§  17.  How  read. — This  work  is  so  condensed  and  its  an- 
nunciations of  legal  doctrine  are  so  carefully  constructed, 
every  word  having  its  use,  and  there  being  little  repetition, 
that  the  reader  is  required  to  note  the  exact  terms  of  every 
sentence,  or  he  will  fail  of  the  full  benefit  meant.  This  cau- 
tion is  of  the  utmost  importance  in  view  of  the  fact  that  the 
present  generation  is  given  to  reading  too  rapid  to  be  service- 
able in  the  pursuit  of  science.  What  Lord  Coke  said  of  his 
Reports  is  even  more  important  in  respect  of  the  present  work ; 
namely,  **I  desire  the  reader,  that  he  would  not  read,  and  as 
it  were  swallow,  too  much  at  once;  for  greedy  appetites  are 
not  of  the  best  digestion.  The  whole  is  to  be  attained  to  by 
parts;  and  nature,  which  is  the  best  guide,  maketh  no  leap." 
And  to  enforce  this  view  he  brings  forward  the  authority  of 
Seneca;  thus,  ''Quo  plus  recipit  amimus,  hoc  se  magis  laxat;  the 
mind,  the  more  it  suddenly  receiveth,  the  more  it  loseth,  and 
freeth  itself.  A  cursory  and  tumultuary  reading  doth  ever 
make  a  confused  memory,  a  troubled  utterance,  and  an  incer- 
tain  judgment."  " 

§  18.    Collateral  reading. — The  construction  of  this  work  is 
such  that  it  may  be  serviceably  read  through,  in  its  order,  with- 
in 6  Co.  Fras.  ed.  Pref.  18. 


§  19.]  PRELIMINARIEa  7 

out  any  collateral  helps.  But  the  reader  will  not  thus  derive 
from  it  the  fuU  benefit  it  is  capable  of  conferring.  Since  many 
questions  dei>end  more  or  less  upon  statutes  which  are  not  quite 
identical  in  all  our  States,  he  should  have  before  him  the  stat- 
utes of  his  own  State,  and  carefully  note  (upon  the  margin  of 
the  book,  if  he  owns  the  copy  which  he  is  reading,  and)  ia  his 
understanding  and  memory,  everything  in  the  statutes  which 
modifies  in  any  degree  the  statements  in  the  book.  In  like 
manner,  the  decisions  of  his  own  court  may  not  in  every  par- 
ticular harmonize  with  the  general  doctrine,  therefore  he  should 
have  them  before  him,  and  note  the  differences.  Moreover, — 
§  19.  Oases  dted. — To  an  extent  to  which  the  reader  can 
best  judge  for  himself,  he  should  read,  ia  connection  with  the 
text,  cases  cited  in  the  notes.  In  a  few  instances,  the  case  first 
cited  will  be  found  specially  pertinent,  but  not  so  generally. 
He  will  commonly  prefer  those  of  his  own  State,  and  will  make 
selections  from  other  States  and  from  England  according  to  his 
own  particular  bias.  The  objects  to  be  accomplished  by  this 
collateral  reading  of  cases  are  numerous.  One  is  to  extend  his 
views  of  the  doctrine.  Another  is  to  teach  him  practically  how 
legal  doctrine  is  derived  from  the  adjudged  cases, — a  matter  of 
the  utmost  importance.  A  large  part  of  every  lawyer's  work 
consists  of  informing  himself  and  the  courts  of  the  law  which 
governs  a  particular  state  of  facts,  by  consulting  what  has 
already  been  decided.  And  one  of  the  very  great  obstacles 
to  professional  success,  which  young  men  encounter  without 
knowing  it,  is  that  they  are  unable  to  deduce  the  doctrines  of 
the  law  fr«m  the  decisions,  and  apply  them  to  facts  differing 
from  those  on  which  the  decisions  were  rendered.  The  doc- 
trine, it  should  be  remembered,  dwells  in  the  law;  often  it  is 
announced  in  terms  by  the  judge  delivering  an  opinion,  but  not 
always,  and  sometimes  a  wrong  doctrine  is  laid  down  by  him ; 
often  it  is  derivable  from  a  siagle  case,  yet  in  other  instances 
it  can  be  learned  only  by  comparing  case  with  case,  and  ac- 
cumulating numerous  cases  which,  no  one  of  itself,  no  half 
dozen  of  themselves,  but  all  in  combination,  sustain  one  brief 
proposition,  never  in  terms  announced  by  any  judge;  often — 
but  the  forms  and  methods  are  numberless.  The  author  is 
tempted  to  extend  this  matter  here  to  great  length,  with  ex- 
planations and  illustrations;  but,  on  reflection,  he  feels  com- 


8  PBELIMINARIBa  [§§21-22. 

pelled  to  reserve  his  space  for  the  direct  subject  of  the  work. 
Contracts. 

§  20.  Other  books  on  contracts — msLj,  if  the  reader  chooses, 
be  perused  in  connection  with  this  one.  For  occasional  con- 
sultation, if  no  more,  they  will  be  useful. 

§  21.  Distingnishing  doctrine  from  iUnstration. — One  who 
reads  this  or  any  other  book  of  the  law  should  carefully  and 
constantly  distinguish  doctrine  from  illustration,  and  lay  the 
results  away  in  his  memory  accordingly.  The  neglect  to  do 
this  is  not  a  small  factor  among  the  causes  which  produce  so 
many  incompetent  lawyers.  This  general  idea  is  always  acted 
upon  in  successful  practice.  The  master  of  his  profession,  to 
whom  a  question  of  law  is  submitted,  first  considers  the  prin- 
ciples of  law  involved  in  it,  then  searches  the  reports  for  illus- 
trations. 


§«•] 


B2LBMBNTS  OF  CONTELACT. 
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BOOK  L 

THE  MORE  GENERAL  DOCTRINES  WITH  THEIR 

ILLUSTRATIONS. 


CHAPTER  n. 

THB  ELEMEa^TS  OF  A  CONTRACTr. 

§  22.  Defined. — ^A  contract  is  a  promise  from  one  or  more 
I)erson8  to  another  or  others,  either  made  in  fact  or  created  by 
the  law,  to  do  or  refrain  from  some  lawful  thing;  being  also 
under  the  seal  of  the  promisor,  or  being  reduced  to  a  judicial 
record,  or  being  accompanied  by  a  valid  consideration,  or  being 
executed,  and  not  being  in  a  form  forbidden  or  declared  inade- 
quate by  law.^    More  in  detail, — 


I  Some  of  the  definitions  in  our 
other  books  are — 

Blackttone,  —  "An  agreement,' 
upon  sufficient  consideration,  to  do 
or  not  to  do  a  particular  thing." 
2  BI.  Com.  442. 

Kent, — ^The  same  as  Blackstone, 
both  limiting  the  definition  to  ex- 
ecutory contracts.  Kent  deems 
this  definition  "distinguished  for 
neatness  and  precision."  It  is 
found  also  in  some  other  books.  2 
Kent,  Com.  449,  note. 

Marshaih  O,  J. — ^"A  contract  is 
an  agreement  in  which  a  party  un- 
dertakes to  do  or  not  to  do  a  par- 
ticular thing."  Sturges  v.  Crown- 
inshield,  4  Wheat  122,  197. 

Fteedman,  J,  —  "The  union  of 
two  or  more  minds  in  a  thing  done 
or  to  be  done."  Diets  y.  Parish, 
S3  How.  Pr.  217,  221. 

Parsam,  —  "An  agreement  be- 
tween two  or  more  parties  for  the 
doing,  or  the  not  doing,  of  some 
particular  thing."  1  Pars.  Cent  6. 


Chitty, — ^"A  contract  or  agree- 
ment not  under  seal  may  be  de- 
fined to  be  an  engagement  entered 
into  between  two  or  more  persons, 
whereby,  in  consideration  of  some- 
thing done  or  to  be  done  by  the 
party  or  parties  on  one  side,  the 
party  or  parties  on  the  other 
promise  to  do  or  omit  to  do  some 
act"  1  Chit  Cent  11th  Am.  ed.  11. 

Saviffny. — ^A  correspondent  calls 
my  attention  to  Savigny's  much 
admired  definition;  namely,  "A 
contract  is  the  agreement  of  sev- 
eral persons  in  a  concurrent  dec- 
laration of  intention,  whereby 
their  legal  relations  are  deter- 
mined." Syst.  l^od.  Roman  Law, 
§  140.  The  translation  given  in 
Pollock,  Cent.  2,  is  slightly  differ- 
ent, "When  two  or  more  persons 
concur  in  expressing  a  common  in- 
tention, so  that  rights  or  duties  of 
those  persons  are  thereby  deter- 
mined, this  is  an  agreement"  The 
words  of  the  original  are,  Yertrag 
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IN  QENERAli  WITH  ILLUSTRATIONS.       [§§  23-27. 


§  23.  Executed. — Where  a  promise  without  consideration 
has  been  executed,  the  courts  will  not  disturb  what  has  been 
done  under  it.    But, — 

§  24.  Consideration. — ^Except  in  contracts  by  specialty  or 
by  record,  the  performance  of  the  promise  will  not  be  enforced 
unless  there  is  for  it  an  adequate  consideration.  Even,  it  ia 
believed,  the  law  will  not  create  or  imply  a  contract  without  a 
consideration. 

§  25.    Kinds  of  contract. — ^A  contract  may  be — 

Specialty. — ^A  specialty;  that  is,  an  instrument  under  seal.* 
Or,- 

Record. — ^It  may  be  by  matter  of  record.*    Or, — 

Parol. — ^It  may  be  a  parol  contract.* 

§  26.  How  parol  contracts  divided. — ^Parol  contracts  are  di- 
vided*»  into— 

Written. — "Written  contracts  not  under  seal,*  and 

Oral. — Contracts  by  mere  spoken  words.''    But — 

§  27.  Explanation  as  to  parol. — ^The  term  " parol**  properly 
means  by  word  of  mouth;*  and  it  is  employed  by  legal  writers 
to  distinguish  what  is  spoken  from  what  is  written,  whether 
sealed  or  not.  Thus,  it  is  said  that  parol  evidence  is  inadmissi- 
ble to  vary  a  contemporaneous  writing.*  Formerly  there  was 
no  distinction,  in  legal  effect,  between  a  written  contract  not 
under  seal  and  an  oral  one;  and  the  term  ** parol,"  as  applied 
to  either,  was  not  misleading.  Now  there  are  various  statutes 
requiring  what  might  then  have  been  done  by  word  of  mouth 
to  be  in  writing;  therefore,  at  this  day,  if  an  author  would 


i8t  die  Tereinigunff  Mehrerer  zu 
einer  Hl>ereinstimvienden  Willen- 
serklarung,  wodurch  ihre  Rechts- 
verhaltnisse  hestimmt  werden,  "A 
contract  Is  an  agreement  by  which 
at  least  one  of  the  concurring  par- 
ties acquires  a  right  to  an  act  or 
a  forbearance  upon  the  part  of  the 
other  or  others,"  Hammon,  Cont.  6. 

For  other  definitions,  see  Pel- 
ham  v.  State,  30  Tex.  422,  426; 
Johnson  y.  Martin,  54  Ala.  271. 

If  my  definition  is  in  more 
words  than  the  others,  it  is  more 
complete  and  exact  in  meaning, 
hence  more  serviceable.  How  it 
compares  in  neatness  and  literary 
taste,  there  is,  therefore,  no  occa- 


sion to  inquire.  For  a  concise- 
history  of  contract,  see  Holmes, 
Common  Law,  250. 

s  Post,  §  103,  et.  seq.;  Chit  Cont. 
11th  Am.  ed.  4. 

•  Post,  §  140  et  seq.;   Salisbury 
T.  Philips,  1  Salk.  43. 

4  Chit.  Cont  11th  Am.  ed.  6,  6; 
Rann  v.  Hughes,  7  T.  R.  850,  351,. 
note. 

B  Ballard   v.   WUker,   3   Johns. 
Cas.  60,  65. 

«  Post,  §  162  et  seq. 

7  Post  S  161  et  seq.    See  Met. 
Cont  3.  4. 

•  Toml.  Law  Diet  ParoL 
1 1  GreenL  B}7.  S  275. 


|§  28-30.]  ELEMENTS  OP  CONTRACT.  H 

avoid  being  misunderstoody  he  should  generally  designate  what 
used  to  be  called  a  parol  contract  by  the  word  ''oral"  or  ''writ- 
ten/' as  the  fact  in  the  particular  instance  may  be.    Again, — 

§  28.  Implied. — Sometimes  a  contract  is  implied  where 
there  is  no  direct  proof  of  any,  or,  in  fact,  none  has  been  made. 
The  term  ** implied''  is  vague,  and  contracts  under  this  name 
differ  greatly.    Of  implied, — 

Created  by  law. — There  are  contracts,  commonly  called  im- 
plied, which,  to  speak  more  accurately,  are  created  by  the  law 
to  establish  justice  between  the  parties.  They  do  not  require 
mutual  consent,  but  may  even  bind  a  party  against  his  will.*® 
Or,- 

Implied  as  of  fact. — ^In  other  circumstances,  the  presumption, 
in  the  absence  of  rebutting  proof,  is  that  the  parties  really  con- 
sented; and  it  is  a  good  defense  for  one  to  show  that,  in  fact, 
he  did  not  consent.  This  contract,  also,  is  designated  as  im- 
plied.   Or, — 

Implied  from  express. — ^A  contract  may  be  implied  by  the 
law  out  of  the  terms  of  an  express  one,  viewed  in  connection 
with  the  circumstances  and  the  subject. 

§  29.  Parties. — ^As  one  cannot  sue  himself,**  or,  conse- 
quently, enter  into  any  obligation  enforceable  by  law  with  him- 
self," there  must  be  two  or  more  parties  to  every  contract. 
And,  unless  it  is  a  contract  which  the  law  has  created, — 

Of  sound  mind. — ^A  party,  to  be  bound,  must  be  of  sufficiently 
sound  mind  to  give  the  needful  assent.    Also, — 

Of  adequate  age. — ^He  must  be  of  such  age  as  the  law  re- 
quires.   And — 

No  legal  disability. — ^He  must  not  be  under  any  such  legal 
disability  as  avoids  the  contract.  A  familiar  but  not  the  only 
illustration  of  this,  is  a  married  woman,  where  the  common-law 
rules  prevail.*' 

§  30.  Minds  in  accord. — ^Except  where  the  contract  is  cre- 
ated or  implied  by  law,  the  minds  of  the  parties  must  come  into 


10  Post,  S  181  et  seq.  contracting   parties.     Gorham    v. 

"  Moffat  v.  Van  Milllngen,  2  B.  Meacham,  63  Vt  231,  22  Atl.  672, 

ft  P.  124,  note.    Thns  it  has  been  13  L.  R.  A.  676. 

beld,  that  where  an  administrator  is  Taussig  v.  Hart,  68  N.  Y.  425 ; 

executed  a  note  and  mortgage  to  Whitehead  v.  Hellen,  76  N.  C.  99; 

himself  as  such,  which  were  found  Collins  y.  Tilton,  68  Ind.  374. 

among  his  papers,  after  his  death,  u  i  Bishop,  Mar.  Women,  S  842. 
they   were    invalid   for   want   of 
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IN  GHNBRAL  WITH  ILLUSTRATIONS.        [§§  31-34. 


<^omplete  accord,  the  one  consenting  to  exactly  the  same  thing 
to  which  the  other  proposes.^* 

§  31.  Subject. — The  contract  must  be  for  something  which 
the  law  permits  to  be  contracted  for, — ^not  contrary  to  the  law 
or  its  policy.^*    Finally, — 

§  32.  Law's  forms. — ^In  some  circumstances,  the  law  has 
made  a  particular  form  necessary;  as,  by  specialty,  or  simply 
by  a  writing  which  need  not  be  under  seal,  or  by  written  words 
prescribed  by  a  statute.  A  mere  oral  undertaking,  or  a  written 
one  not  conforming  to  law,  will  then,  of  course,  be  inadequate. 

§  33.  Oourse  of  the  discussion. — These  elements  of  contract, 
and  some  others  not  necessary  here  to  be  mentioned,  will  oc- 
cupy us  through  a  series  of  chapters.  We  shall  then  proceed 
with  such  further  unfoldings  as  will  bring  to  view,  and  so  far 
illustrate  as  to  render  comprehensible,  most  of  the  doctrines  of 
the  law  of  contracts. 

The  Doctrine  of  this  Chapter  restated. 

§  34.  To  sum  all  up,  a  contract  is  a  promissory  obligation  in 
such  form,  and  founded  on  such  reasons,  as  the  justice  or  policy 
of  the  law  has  prescribed  to  render  it  binding.  In  general,  this 
obligation  is  not  forced  upon  men,  but  is  made  to  depend  on 
their  free  consent;  for,  by  this  rule,  the  justice  and  policy  of 
the  law  are  in  most  instances  best  promoted.  And  none  can 
consent  without  legal  and  actual  capacity.  But  if  one  resists 
the  justice  of  the  law,  or  is  destitute  of  capacity  to  consent,  and 
the  general  or  individual  weal  requires  that  there  should  be  a 
contract,  the  law  will  imply  it  as  of  fact,  or  create  it  by  indis- 
putable presumption. 


14  Post,  §  312  et  seq.;  Pelrco  v. 
Burroughs.  58  N.  H.  302;  Smith 
V.  Gowdy  8  Allen,  566;  Abbott  v. 
Hapgood,  150  Mass.  248,  22  N.  B. 
907,  15  Am.  St.  Rep.  193,  5  L.  R. 
A.  586;  McCartney  v.  Glassford,  1 
Wash.  St.  579,  20  Pac.  423. 

i»McKlnnell  v.  Robinson,  3  M. 
&  W.  434.  2  Jur.  595;  Hawes  v. 
Stebblns,  49  Cal.  369;  Dunkln  T. 


Hodge,  46  Ala.  523;  Cope  v.  Row- 
lands, 2  M.  ft  W.  149;  Cobbs  v. 
Hlxson,  75  Mich.  260,  42  N.  W. 
818,  4  L.  R.  A.  662.  Minds  are 
said  not  to  have  met,  where  one 
agreed  to  sell  to  a^  partnership  un- 
der the  belief  that  the  proposed 
purchaser  was  a  corporation.  Pl- 
fer  y.  Clearfield  ft  Cambria  Coal 
ft  Coke  Co.  (Md.),  62  Atl.  1122. 


§§  35-37.]  ^I'HB  OONSIDSRATION.  1$ 


OSAPTEBm. 

THB  CONSIDERATION. 

I  86,86.  Introduction. 

37-75.  In  general  of  the  consideration. 

7^79.  Contract  wholly  executory  (mutual  promlaeB)* 

80-84.  Wholly  executed. 

85-87.  Executed  in  part. 

88-93.  Consideration  executed. 
94-100.  Waiver  as  to  consideration. 
101, 102.  Doctrine  of  the  chapter  restated. 

S  35.  Here— Elsewhere. — The  consideration  is  a  prime  ele- 
ment in  every  contract;  hence  the  more  convenient  form  for 
these  elucidations  will  be  to  present,  in  this  chapter,  an  outline 
of  the  doctrine  as  it  threads  the  entire  law  of  contract,  leaving 
various  special  illustrations  of  it  for  the  particular  topics. 

§  36.  How  chapter  divided. — We  shall  consider,  I.  In  gen- 
eral of  the  consideration  j  II.  Where  the  contract  is  wholly  ex- 
ecutory, as  depending  on  mutual  promises;  HI.  Where  it  is 
wholly  executed ;  IV.  Where  it  is  executed  in  part ;  V.  Where 
the  consideration  is  executed;  VI.  The  waiver  of  imperfections 
in  the  consideration. 

1.    In  Oeneral  of  the  Consideration. 

§  37.  Compared  with  motive. — The  motives  to  promises  are 
numerous.  One  motive,  for  example,  is  to  confer  a  benefit  on 
the  promisee;  springing  from  particular  affection,  or  from  gen- 
eral benevolence.  Another  is  to  obtain  the  quid  pro  quo;  that 
is,  the  consideration,  in  exchange  for  which  the  promise  is^ 
given.  So  that,  though  the  consideration  may  be  deemed  a  mo- 
tive, it  is  one  only  among  many  motives.* 

lAnd  see  Philpot  v.  Oruninger,  may  be  the  legal  motive  for  a 

14  Wall.  570;  Rockwell  v.  Brown,  promise,  a  motive  for  a  promise- 

54  N.  T.  210 ;  Thomas  v.  Thomas,  may  exist  and  yet  not  amount  to  a 

2  Q.  B.  851,  859.    Mercer  v.  Her-  consideration."    Page,    Cent    sec. 

cer.  87  Ky.  30,  7  S.  W.  401;  Con-  275.    See    also,    Williams   v.    Ca- 

rad  V.  Manning,  125  Mich.  77,  83  wardine,  4  B.  ft  Ad.  248;  Fitch  v.. 

N.  W.  1038.   ''WMle  consideration  Suedeker,  38  N.  T.  248. 
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IN  GENEfRAL.  WITH  ILLUSTRATIONS.       [§§  38,  39. 


§  38.  Consideration  defined. — ^A  consideration  is  something 
esteemed  in  law  as  of  value,  in  exchange  for  which  the  promise 
in  a  contract  is  made.* 

§  39.  Whence  and  why. — ^The  doctrine  of  the  consideration 
is  said  to  have  been  introduced  into  the  common  law  from  the 
civil.  But  its  civil-law  and  common-law  forms  diJBfer  consider- 
ably, whether  the  comparison  is  made  with  the  Roman  law,  or 
with  that  of  modern  Europe."    In  morals,  no  consideration  is 


s  Oth«r  definitions  are, — 

TernieB  de  la  Ley. — "Considera- 
tion is  the  material  cause,  or  quid 
pro  quo,  of  a  contract,  without 
which  it  will  not  be  effectual  or 
binding."  Adopted  In  Met  Cent 
161. 

Dyer. — "A  consideration  is  a 
cause,  or  meritorious  occasion,  re- 
quiring a  mutual  recompense,  in 
fact  or  in  law."  Calthorpe's  Case, 
3  Dy.  334&,  336&.  Adopted  in  Met 
Cont  161. 

Evans, — "Any  act  by  which  the 
person  making  the  promise  has 
benefit  or  the  person  to  whom  it 
is  made  has  any  labor  or  detri- 
ment" App.  to  Pothler's  Obliga- 
tions, approved  In  Pollock,  Cont 
2d  ed.  151.  "A  consideration  is 
sufilcient  if  there  be  a  benefit  to 
the  defendant  or  a  detriment  to 
the  plaintifT."  Blackburn,  J.  in 
Edgeware  Highway  Board  v.  Har- 
row Dist  Gas.  Co.  Law  Rep.  10  Q. 
B.  92,  95. 

Lush,  J. — "A  valuable  consider- 
ation, in  the  sense  of  the  law, 
may  consist  either  in  some  right 
interest  profit,  or  benefit  accru- 
ing to  the  one  party,  or  some  for- 
bearance, detriment  loss,  or  re- 
sponsibility, given,  suffered,  or 
undertaken  by  the  other."  Currle 
V.  Misa,  Law  Rep.  10  Ex.  153,  162. 

Patteson,  J.  —  "Consideration 
means  something  which  is  of 
some  value  in  the  eye  of  the  law, 
moving  from  the  plaintiff;  it  may 
be  some  benefit  to  the  plaintiff, 
or  some  detriment  to  the  defend- 


ant"   Thomas  v.  Thomas,  2  Q.  B 
851,  859. 

Kent, — "A  valuable  considers 
tion  is  one  that  is  either  a  bene 
fit  to  the  party  promising,  or 
some  trouble  or  prejudice  to  the 
party  to  whom  the  promise  is 
made."    2  Kent  Com.  465. 

Leake. — ^"The  consideration  may 
be  described  generally  as  some 
matter  accepted  or  agreed  for  as  a 
return  or  equivalent  for  the  prom- 
ise made,  showing  that  the  prom- 
ise is  not  made  gratuitously." 
Leake,  Cont  17. 

LangdeU. — "A  consideration  for 
a  promise  is  the  thing  given  or 
done  by  the  promisee  in  exchange 
for  the  promise."  Langdell,  Cont 
sec.  45. 

Anson. — "Consideration  is  some- 
thing done,  forborne  or  suffered 
by  the  promisee  in  respect  of  the 
promise."    Anson,  Cont  p.  74. 

The  words  "esteemed  in  law  as 
of  value"  must  not  we  think,  be 
understood  as  meQ,ning  apprecia- 
ble value  or  even  not  worthless 
in  legal  view.  Thus  it  has  been 
held  that  the  surrender  of  a  doc- 
ument of  no  legal  value  will  sup- 
port a  promise.  Judy  v.  Louder- 
man,  48  Ohio  St  562,  29  N.  E.  18 J. 
So  a  release  from  a  contract  void 
under  the  Statute  of  Frauds.  Mer- 
chant V.  O'Rourke,  111  la.  151.  S2 
N.  W.  759.  See  also,  Ala.  etc.  R. 
Co.  V.  So.  R.  R.  Co.,  84  Ala.  570, 
5  Am.  St  Rep.  401. 

>2  Kent  Com.  463;  Pollock. 
Cont  8d  ed.  185  et  seq.;  1  Pars. 
Cont  9th  ed.  63  et  seq. 


§§40,4L] 


THB  CX)NSIDBRATION. 
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required  to  render  a  promise  binding ;  for  it  is  a  grievous  wrong 
to  excite  one's  hopes  by  a  promise,  and  then  refuse  to  fulfill  it. 
Moreover,  in  this  way  a  confiding  person  may  be  ruined,  should 
he,  relying  on  the  promise,  assume  obligations  which  on  its 
breach  he  cannot  discharge.  So  that,  when  the  law  declines  to 
enforce  an  undertaking  entered  into  without  consideration,  it 
does  not  declare  its  violation  just,  but  simply  it  will  not  take 
jurisdiction  to  rectify  the  moral  wrong. 

§  40.  Required. — ^It  is,  therefore,  the  rule  of  our  law,  pre- 
vailing both  in  the  courts  of  law  *  and  in  those  also  of  equity,*^ 
that  no  executory,  simple  contract  is  valid  without  a  considera- 
tion. The  contracts  here  meant  are  express  ones,  and  those  im- 
plied as  of  fact;  yet  it  is  believed  likewise  that,  without  a  con- 
sideration, the  law  never  creates  a  contract.* 

§  41.  Nature  of  value. — Our  law  estimates  its  values^  in 
money-  So  that  one  who  has  suffered  a  civil  wrong  of  what- 
ever nature,  when  he  sues  the  wrong-doer  for  his  damages,  can 
have  a  judgment  expressed  in  dollars  and  cents,  but  not  in  any- 
thing else.  True,  there  are  actions  at  law  for  the  possession 
of  lands,  in  equity  for  specific  performance,  and  other  like  ac- 
tions; but  they  all  relate  to  things  which  may  be  estimated 
in  money.  Even  a  divorce  suit  is  of  this  sort;  for  a  man  who 
has  seduced  away  another's  wife  can  be  made  to  pay  money 
damages.  Hence,  in  reason,  and  it  is  believed  substantially  on 
the  authorities,  the  consideration  should  be  something  to  which 
a  jury  can  attach  pecuniary  value ;  though,  like  the  value  of  a 
thing  stolen  in  larceny,®  it  may  be  less  than  the  smallest  coiil 
or  denomination  known  to  the  law.    Still, — 


^TraTls  V.  Duffan,  20  Tex.  49; 
Doebler  v.  Waters,  30  Ga.  344; 
Lowe  V.  Bryant,  32  Ga.  235;  Al- 
drldge  V.  Turner,  1  GUI  &  J.  427; 
Tenney  v.  Prince,  4  Pick.  385,  7 
Pick.  243,  16  Am.  D.  347;  Bailey 
T.  Walker,  29  Mo.  407;  Lang  v. 
Jotmson,  4  Post  N.  H.  302;  Cul- 
ver V.  Banning,  19  Minn.  303;  Ea- 
gle Manuf.  Co.  v.  Jennings,  29 
Kan.  657,  44  Am.  R.  642;  Hendy 
T.  Kier,  59  Cal.  138;  Reynolds  v. 
Bnrlington,  etc.  R.  R.,  11  Neb. 
186;  Gay  v.  Bolts,  13  Bush,  299; 
Rankle  t.  Kettering,  127  la.  6,  102 


N.  W.  142;  Trust  Co.  v.  Home  Tel- 
ephone Co.  (N.  J.  Eq.),  57  Atl.  1020; 
Olmstead  y.  Lattimer,  158  N.  Y. 
313,  53  N.  E.  5,  43  L.  R.  A.  685; 
Lenwig's  Est,  182  Pa.  485,  38  Atl. 
466,  38  L.  R.  A.  378,  61  Am.  St. 
Rep.  725. 

6  1  Story,  Eq.  Jur.  §  787;  Leake, 
Cont  608;  Llttlejohn  v.  Patillo,  2 
Hawks,  302;  Washington  Bank  v. 
Farmers  Bank,  4  Johns.  Ch.  62. 

•  Ante,  §  24. 

TAnte,  §  38. 

s  1  Bishop,  Crlm.  Law,  |  224. 
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§  42.  Exception — "Love  and  affection" — (Deed). — ^A  deed 
of  land  offers  a  single  exception,  peculiar  in  its  nature.  We 
shall  see  in  the  next  chapter  that  a  seal  imports  a  consideration, 
so  no  actual  one  need  in  general  be  added  to  make  a  sealed  con- 
tract binding.  But  for  a  technical  reason  a  deed  of  land,  which 
is  under  seal,  if,  like  most  of  our  deeds,  it  derives  its  effect  from 
the  Statute  of  Uses,  must  be  founded  on  an  actual  considera- 
tion.* Now,  by  early  decisions,  extending  more  or  less  down- 
ward to  later  periods  and  our  own  country,  if  the  deed  was  by 
what  was  called  bargain  and  sale,  the  consideration  for  it  must 
be  of  the  ** valuable"  sort;^*  but,  if  it  was  by  covenant  to  stand 
seised,  which  was  the  form  in  family  settlements  and  convey- 
ances to  the  grantor's  relatives,  the  **good"  consideration  of 
"love  and  affection"  was  appropriate  and  sufficient.^^  There- 
upon, when  a  deed  of  bargain  and  sale  was  found  to  lack  its 
valuable  consideration,  and  to  be  inadequate  as  such,  if  it  was 
between  persons  so  related  that  it  should  have  been  by  cove- 
nant to  stand  seised,  supportable  on  love  and  affection,  the 
court,  to  give  effect  to  the  intent  of  the  parties,  would  treat  it 
as  a  covenant  to  stand  seised ;  ^*  thus  was  the  distinction,  as  to 
the  form  of  the  deed,  broken  down.  Time  and  legislation  have 
exerted  still  further  modifying  influences  both  in  England  and 
with  us.  So  that  now,  in  each  of  our  States,  we  have  in  prac- 
tical use  but  a  single  form  of  deed ;  requiring,  if  between  stran- 
gers, the  valuable  consideration;  if  between  the  other  parties 


« Post,  §  124. 

10  Mlldmay's  Case,  1  Co.  175a, 
177,  and  the  authorities  in  the 
next  note. 

11  Sharingrton  v.  Strotton,  Plow. 
298,  301,  309;  Ward  y.  Lambert, 
Cro.  Eliz.  394;  Milbum  v.  Salkeld, 
Willes,  673;  Bedell's  Case,  7  Co. 
40o;  Good  title  v.  Petto,  2  Stra. 
934;  4  Kent,  Com.  492;  Saunders 
V.  Cadwell,  1  Cow.  622;  Howell 
V.  Delancey,  4  Cow.  427;  Gault  v. 
Hall,  26  Me.  561;  Houseman  t. 
Sebring  16  Johns.  515;  Peny  v. 
Price,  1  Mo.  553;  Oliphant  ▼.  LiT- 
eridge,  142  111.  160,  30  N.  E.  334. 
But  mere  affinity  has  been  held 
insufficient.  Corwln  v.  Corwin,  6 
N.  T.  (2  Seld.)  342,  57  Am.  D.  453. 


For  other  cases  relating  to  collat- 
eral relationship,  see  Sludybaker 
V.  Cofleld,  159  Mo.  656,  61  S.  W. 
246;  Coombs  y.  Carthew,  59  N.  J. 
Eq.  638,  43  Atl.  1057. 

IS  Crossing  y.  Scudamore,  1 
Vent.  137,  1  Mod.  175;  Milbum  y. 
Salkeld,  Willes,  673;  Wallis  y. 
Wallis,  4  Mass.  135,  3  Am.  D.  210; 
Parker  y.  Nichols,  7  Pick,  111.  *1t 
is  a  principle  of  law,  that,  if  the 
form  of  the  conyeyance  be  an  in- 
adequate mode  of  giying  effect  to 
the  intention,  according  to  the 
letter  of  the  instrument,  it  is  to 
be  construed  under  the  assump- 
tion of  another  character,  so  as 
to  glye  tt  effect"  4  Kent,  Com. 
493.    And  see  poet,  §  395. 
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mentioned,  the  mere  *  *  good"  consideration  will,  where  no  rights 
of  third  persons  intervene,  suffice."  For  the  purpose  of  this 
distinction, — 

§  43.  "Ctood,"  "Valuable,"  defined.— "A  good  considera- 
tion," says  Blackstone,  "is  such  as  that  of  blood,  or  of  natural 
love  and  affection,  when  a  man  grants  an  estate  to  a  near  rela- 
tion; being  founded  on  motives  of  generosity,  prudence,  and 
natural  duty.  A  valuable  consideration  is  such  as  money,  mar- 
riage, or  the  like,  which  the  law  esteems  an  equivalent  given 
for  the  grant ;  and  is,  therefore,  founded  in  motives  of  justice. 
Deeds  made  upon  good  consideration  only,  are  considered  as 
merely  voluntary,  and  are  frequently  set  aside  in  favor  of  cred- 
itors and  bona  fide  purchasers."  "  '^ 

§  44.  "Moral  obligation." — Some  of  the  older  authorities 
hold,  that,  if  one  under  what  was  termed  a  moral  obligation  to 
do  a  thing  promises  to  do  it,  this  is  a  consideration  rendering 
the  promise  valid  in  law.^*  Such  a  doctrine,  carried  to  its 
legitimate  results,  would  release  the  tribunals  from  the  duty  to 
administer  the  law  of  the  land ;  and  put,  in  the  place  of  law, 
the  varying  ideas  of  morals  which  the  changing  incumbents  of: 
the  bench  might  from  time  to  time  entertain.  It  does  not,, 
therefore,  now  prevail  in  England,^*  or  probably  to  any  wide- 
extent  in  our  States;  "  though  there  are  States  in  which  it  has- 
been  adhered  to  so  recently  that  we  could  not  say  it  is  not  there: 

4 

IS  Gale  T.  WUliamson,  8  M.  &  514,  51  N.  E.  623;  Conrad  y.  Mail' 

W.  405.  409;  GuUy  v.  Exeter,  10  B.  nlng,  125  Mich.  77,  83  N.  W,  1038. 

ft  C.  584;  Schnell  y.  Nell,  17  Ind.  It  has   been  said  that:    "A  good 

29,  79.  Am.   D.   453;    Kirkpatrick  consideration  consists  In  natural 

y.  Taylor,  43  111.  .207;  Ford  y.  El-  loye  and  affection  which  in  law 

lingwood,   3   Met   Ky.   359;    Pen-  is  equiyalent  to  ties  of  blood  or 

nington  y.  Gittings,  2  GiU   &  J.  marriage.    Page,  Cont  sec.  272. 

208;  Hayes  y.  Kershow,  1  Sandf.  is  Lee  y.  Muggeridge,  5  Taunt. 

Ch.  258;  CoggeshaU  y.  Coggeshall,  36;   Vance  y.  Wells,  8  Ala.  399,*; 

2  Strob.  51;  KiUough  y.  Steele,  1  Hawkes  y.  Saunders,  Cowp.  289,. 

Stew,   ft   P.  262;    Stoyall  y.  Bar-  290. 

nett,  4  Litt  207;  Hanson  y.  Buck-  10  Eastwood  y.  Kenyon,  11  A.  & 

ner,  4  Dana,  251,  29  Am.  D.  401;  E.  438;  Beaumont  y.  Reeye,  8  Q. 

Blackerby  y.  Holton,  5  Dana,  520.  B.  483,  487;  Jennings  y.  Brown,  9 

"2    Bl.    Com.    297.    For   cases  M.  &  W.  496;  note  to  Wennall  y. 

recognizing  relationship  as  suffl-  Adney,  3  B.  &  P.  247,  249. 

dent  consideration,  see  Tolman  y.  i?  Dodge  y.  Adams,  19  Pick.  429; 

Ward,  86  Me.   203,   29  Atl.  1081,  Ehle    y.    Judson,    24    Wend.    97; 

41  Am.  St  Rep.  556;    Carney  y.  Waters  y.  Bean,  15  Ga.  358;  ITp- 

Camey,  196  Pa.  34,  46  AU.  264.  dike  y.  Titus,  2  Beasley,  151;  Mc- 

Bat  see  Geer  y.  Goudy,  174   111.  Elyen  y.  Sloan,  56  Ga.  208;  Bur- 
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the  law  now.^  And  there  are  Ameriean  cases  in  which  this  un- 
tenable doctrine  of  a  moral  obligation  is  put  forward  as  the 
basis  of  sound  decisions,*^  which  would  better  rest  on  other  rea- 
sons.** 

§  45.  Amount  of  value. — Where  an  exact  sum  of  money  is 
given  or  to  be  given  by  the  one  party  in  return  for  something 
not  money  by  the  other,  or  where  the  thing  on  neither  side  is 
money,  a  court  of  law  and  commonly  a  court  of  equity  will  not 
interfere  with  their  estimates  of  value,  but  will  hold  the  con- 
tract good  though  the  judge  or  jury  should  deem  the  value  to 
be  greatly  more  or  less  than  the  parties  did.  Yet  inadequacy 
of  value  may  be  ''strong  evidence  of  fraud, "'^  should  that 
question  be  raised,  or  it  may  suggest  fraud ;  **  and,  in  a  gross 
case,  it  may  be  the  controlling  circumstance  in  establishing  the 
fraud."    So,  on  an  appeal  to  the  discretion  of  the  court,  in  a 


ton  V.  Le  Roy,  5  Saw.  510;  Nine 
V.  Starr,  8  Or.  49;   Peek  v.  Peek, 

77  Cal.  106,  19  Pac.  227,  11  Am. 
St  Rep.  244;  Robinson  v.  Hurst, 

78  Md.  69,  26  Atl.  956.  44  Am.  St 
Rep.  266,  20  L.  R.  A.  761. 

18  Montgomery  y.  Lampton,  3 
Met  Ky.  519;  Musser  v.  Fergu- 
son, 5  Smith,  Pa.  475.  I  forbear 
to  cite  the  body  of  the  American 
authorities  on  either  side  of  this 
question,  since  they  would  occupy 
space  to  little  purpose.  Each 
practitioner  must  determine  the 
question,  for  his  own  state,  upon 
an  examination  which  could  be 
but  little  aided  by  anything  fur- 
ther here.  Gray  v.  Hamill,  82  Ga. 
375,  10  S.  E.  205,  6  L.  R.  A.  72; 
Taylor  v.  Hotchkiss,  179  N.  Y. 
546,  71  N.  E.  1140.  If,  however, 
the  moral  obligation  Is  enforcible 
In  equity.  It  may  become  the  basis 
of  a  legal  promise.  Condon  t. 
Barr,  49  N.  J.  L.  53,  6  Atl.  614. 

10  Ante,  §  12. 

so  For  example,  Edwards  v.  Nel- 
son, 51  Mich.  121;  Stebbins  ▼. 
Crawford,  11  Norris,  Pa.  289,  37 
Am.  R.  687.  As  to  which  see 
Shepard  v.  Rhodes,  7  R.  I.  470,  84 
Am.  D.  673.  And  see  post,  §  100. 
The  moral  obligation  of  a  father 


to  support  his  bastard  child  has 
been  held  a  sufficient  considera- 
tion of  his  bond  to  do  so.  Trayer 
V.  Setzer  (Neb.),  101  N.  W.  989. 

21  Griffith  V.  Spratley,  1  Cox, 
383,  389;  Butler  y.  Duncan,  47 
Mich.  94,  10  N.  W.  123,  41  Am.  R. 
761;  Wheeler,  etc  Mfg.  Co.  v. 
Laus,  62  Wis.  635,  23  N.  W.  17. 

22Talbott  V.  Hooser,  12  Bush, 
408;  St  L.,  etc.  R.  Co.  v.  Phillips, 
66  Fed.  35,  13  C.  C.  A.  815,  27  U. 
S.  App.  643. 

23Newhall  v.  Paige,  10  Gray, 
366;  Earl  v.  Peck,  64  N.  Y.  596; 
Hunter  v.  McLaughlin,  43  I])d.  38; 
Merriman  v.  Lacefield,  4  Heisk. 
209;  McMuUen  v.  Gable,  47  111. 
67;  Comstock  v.  Purple,  49  111. 
158;  Duncan  t.  Sanders,  50  111. 
475;  Nash  y.  Lull,  102  Mass.  60, 
3  Am.  R.  345;  Worth  v.  Case,  42 
N.  T.  362;  Callaghan  v.  Callaghan, 
8  CI.  &  F.  374;  Groves  v.  Perkins, 
6  Sim.  576;  Stilwell  v.  Wilkins, 
Jacob,  280,  282;  Taylor  v.  Obee, 
3  Price,  83;  Western  ▼.  Russell,  3 
Ves.  &  B.  187;  Murray  v.  Palmer, 
2  Sch.  &  Lef.  474,  488;  Clarkson 
V.  Hanway,  2  P.  Wms.  203;  Grif- 
fith y.  Spratley,  1  Cox,  383; 
Hongh  y.  Hunt,  2  Ohio,  495,  15 
Am.  D.  569;  Green  y.  Thompson* 
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bill  for  specific  performance,  this  relief  will  be  withheld,  not 
simply  where  the  price  is  greater  or  less  than  the  court  would 
deem  adequate,  but  where  it  is  so  much  greater  or  less  as  to 
render  the  bargain  unconscionable  or  its  enforcement  unjust, — 
a  question  upon  which  there  are  some  distinctions,  and  perhaps 
differences  of  judicial  opinion."    But, — 

§  46.  Two  values  fixed  by  law. — Where  the  law  has  estab- 
lished the  values,  as  it  has  of  coin  and  some  other  things,  a  par- 
ticular sum  of  money,  or  another  thing  thus  made  equal  in 
worth  to  such  sum,  is  not  a  consideration  for  a  greater  sum,  or 
for  a  thing  which  the  law  has  made  to  be  worth  more.^*    Thus, — 

§  47.  Fees  of  officer. — If  a  statute  has  prescribed  an  exact 
fee  for  the  performance  of  a  specified  duty  by  an  officer,  an 
agreement  with  him  to  pay  more  is  void.^*  And  it  is  so  though 
he  puts  forth  more  than  the  ordinary  exertions.*^  But  a  prom- 
ise to  pay  for  services  quite  outside  of  what  the  law  requires  of 
him  may  be  enforced.^* 


2  Ire.  Eq.  365;  'Nyiilte  v.  Flora,  2 
Tenn.  426;  Hardeman  v.  Burge, 
10  Yerg.  202;  Knobb  v.  Lindsay, 
5  Ohio,  468;  Osg:ood  v.  FrankUn, 
2  Johns.  Ch.  1;  Hallett  y.  ColUns, 
10  How.  U.  S.  174;  Odineal  v. 
Barry,  24  Miss.  9;  Haines  v. 
Haines,  6  Md.  435;  McCormick  v. 
Malin,  5  Blackf.  509;  Ryan  v. 
Hamilton,  205  111.  291,  68  N.  E. 
78L 

"Haywood  v.  Cope,  25  Beav. 
140;  Bower  v.  Cooper,  2  Hare, 
408;  Powers  v.  Hale.  5  Fost  N. 
H.  145;  Gasque  y.  Small,  2  Strob. 
Eq.  72;  Cathcart  v.  Robinson,  5 
Pet  263,  276;  Seymour  v.  De- 
lancy,  3  Cow.  445,  15  Am.  D.  270 
Harrison  v.  Town,  17  Mo.  237 
Shepherd  y.  Beyin,  9  Gill,  32 
Galloway  t.  Barr,  12  Ohio,  354 
Cole  y.  Cole,  106  111.  482;  Conrad 
y.  Schwamb,  53  Wis.  372;  Abbott 
y.  Sworder,  4  De  G.  &  S.  448; 
Hnme  y.  U.  S.,  132  U.  S.  406,  38 
L.  Ed.  393;  Kelley  y.  Caplice,  23 
Kan.  474,  33  Am.  R.  179. 

»  Schnell  y.  NeU,  17  Ind.  29,  79 
Am.  D.  453;  Bailey  y.  Day,  26  Me. 
8S.    See  Brachan  y.  Qriflln,  3  Call, 


433;  McElderry  y.  Jones,  67  Ala. 
203. 

2eBurk  y.  Webb,  32  Mich.  173; 
Morrell  y.  Quarles,  35  Ala.  544; 
Territory  y.  King,  1  Or.  106;  Ev- 
ans y.  Trenton,  4  Zab.  764;  Smith 
y.  Whlldin,  10  Barr,  39;  Kemion 
y.  Hills,  1  La.  An.  419 ;  Decatur  y. 
Vermillion,  77  lU.  315;  Jollet  y. 
Tuohey,  1  Bradw.  483;  Wildey  y. 
Robinson,  85  Hun,  362,  32  N.  Y. 
S.  1018.  It  is  also  held  a  reward 
cannot  be  claimed  by  a  public  of- 
ficer as  to  a  thing  it  was  his 
duty  to  do.  St  L.,  etc.  R.  Co.  y. 
Grafton.  51  Ark,  504,  11  S.  W. 
702,  14  Am.  St.  Rep.  66;  Lees  v. 
Colgan,  120  Cal.  262,  52  Pac.  502, 
40  L.  R.  A.  355. 

27  Hatch  y.  Mann,  15  Wend.  44. 

»» England  y.  Dayidson,  11  A. 
&  E.  856.  Possibly  the  authori- 
ties are  not  quite  in  harmony  on 
this  question,  but  I  haye  stated 
what  I  belieye  to  be  the  true  doc- 
trine. Studley  y.  Ballard,  169 
Mass.  205,  47  N.  E.  1000,  61  Am. 
St  Rep.  286;  McCandless  y.  Steele 
Co.,  152  Pa.  St  139,  25  Aa  579. 
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§  48.  To  do  what  law  requires. — One  by  undertaking  to  do 
or  by  doing  what  the  law  or  a  previous  agreement  requires  of 
him  merits  nothing,  and  it  is  not  a  consideration  for  anything 
else."    Thus,— 

§  49.  To  pay  interest  due. — ^A  debtor's  promise  to  pay  in- 
terest for  which  he  is  already  liable  will  not  support  an  agree- 
ment by  the  creditor  to  postpone  the  collection  of  the  debt** 
So,— 

§  50.  Less  than  due. — When  any  ascertained  sum  of  money 
is  fully  due  and  payable  from  one  to  another,  if  the  creditor 
accepts  a  less  sum  in  satisfaction,'^  or  promises  to  take  less," 


«»Ayres  v.  Chicago,  etc.  R.  R. 
52  Iowa,  478;  TUden  v.  New  York, 
56  Barb.  340;  EbUn  v.  Miller,  78 
Ky.  371;  Merrick  y.  Glddlngs,  1 
Mackey,  394;  Keffer  y.  Grayson, 
76  Va.  517,  44  Am.  R.  171;  Lydlck 
y.  Baltimore,  etc.  R.  R.,  17  W.  Va. 
427;  Sherwin  y.  Brlgham,  39  Ohio 
St.  137.  Compare  with  Goebel  y. 
Linn,  47  Mich.  489;  Bailey  y.  De- 
yine,  123  6a.  C53,  51  S.  E.  603; 
Koerper  y.  Royal  Ins.  Co.,  102  Mo. 
App.  543,  77  S.  W.  307.  This  ap- 
plies to  agreement  by  a  spouse 
as  to  marital  duties.  Miller  y. 
Miller,  78  la.  177,  35  N.  W.  464, 
16  Am.  St.  Rep.  431.  And  to  one 
surety  agreeing  with  -the  other  to 
procure  payment  from  other  re- 
sources of  insolvent  principal. 
Kenna  y.  Woolfolk,  4  Mont.  318, 
1  Pac.  401.  What  is  said  to  be 
the  best  explanation  of  this  rule 
is  that  the  promisee  cannot  claim 
he  acted  In  reliance  upon  the 
promise.    Hammon,  Cont  sec.  106. 

aostuber  y.  Schack,  83  111.  191; 
Dow  y.  Chambers,  14  Phil.  647; 
Holmes  y.  Boyd,  90  Ind.  332; 
Hume  y.  Mazelin,  84  Ind.  574; 
United  Fruit  Co.  y.  La.  Petroleum 
Co.,  115  La.  181,  38  So.  958.  Such 
as  a  promise,  that,  if  maker  will 
pay  the  interest  regularly,  note 
shall  be  cancelled  at  payee's 
death.  Trombly  y.  Klersky  (Mich.), 
104  N.  W.  149,  12  Det  Leg.  N.  349. 

>i  Fitch  y.  Sutton,  5  East,  230; 


Bunge  y.  Koop,  48  N.  T.  225,  8 
Am.  R.  546;  Bliss  t.  Swartz,  7 
Lans.  186;  Bryan  y.  Foy,  69  N.  C. 
45;  Rea  y.  Owens,  37  Iowa,  262; 
Crawford  y.  Millspaugh,  13  Johns. 
87;  Heathcote  y.  Crookshanks,  2 
T.  R.  24;  Smith  y.  Bartholomew, 
1  Met.  276;  Pearson  y.  Thomason, 
15  Ala.  700,  50  Am.  D.  159;  Bailey 
y.  Day,  26  Me.  88;  Harriman  y. 
Harriman,  12  Gray,  341;  Curran 
y.  Rummell,  118  Mass.  482;  Long- 
worth  y.  Higham,  89  Ind.  352; 
Warren  y.  Hodge,  121  Mass.  106; 
Lathrop  y.  Page,  129  Mass.  19; 
Willis  y.  Gammill,  67  Mo.  730; 
Weber  y.  Couch,  134  Mass.  26,  45 
Am.  R.  274;  Bender  y.  Been,  7S 
la.  283,  43  N.  W.  216,  5  L.  R.  A. 
596;  Emmittsburg  R,  Co.  y.  Don- 
oghue.  67  Md.  383,  10  Atl.  233,  1 
Am.  St.  Rep.  396. 

>2Foakes  y.  Beer,  9  Ap.  Cas. 
605;  McKenzie  y.  Culbreth,  66  N. 
C.  534;  Line  y.  Nelson,  9  Vroom,. 
358;  Rose  y.  Daniels,  8  R.  I.  381 
Moore  y.  Hylton,  1  Dey.  Eq.  433 
Robert  y.  Bamum,  80  Ky.  28 
Smith  y.  Phillips,  77  Va.  548 
Bryan  y.  Brazil,  52  Iowa,  350 
Lankton  y.  Stewart,  27  Minn.  346 
Wharton  y.  Anderson,  28  Minn. 
301;  Coleman  y.  Applegarth,  68 
Md.  21,  11  Atl.  284,  6  Am.  St  Rep. 
417;  Leeson  y.  Anderson,  99  Mich. 
247,  58  N,  W.  72,  41  Am.  St  Rep, 
597. 
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the  payment  in  the  one  instance  is  a  discharge  of  only  so  much 
as  it  amounts  to,  and  in  the  other  the  promise  is  void.  This,  in 
most  of  the  cases,  is  assumed  to  be  the  law,  settled  beyond  con- 
troversy. And,  on  principle,  there  is  here  no  consideration, 
and  the  mere  unexecuted  promise  to  accept  the  less  sum  is  void. 
But  under  our  third  sub-title  we  shall  see  that  an  executed  con- 
tract requires  no  consideration ;  *•  so  that,  if,  on  the  part  pay- 
ment of  a  debt,  though  fully  due,  the  creditor  forgives  the  rest, 
in  any  form  which  will  constitute  a  gift,  he  can  no  more  main- 
tain a  suit  for  it  afterward  than  for  any  other  gift.  And  such 
is  believed  to  be  the  true  law."    Moreover, — 


upost,  §§  80-84. 

"Tyler  Cotton-Press  Co.  v. 
Chevalier,  56  6a.  494;  State  v. 
Story,  57  Miss.  738;  Lamprey  v. 
Lamprey,  29  Minn.  151;  Paddle- 
ford  Y.  Thacher.  48  Vt  574;  Bur- 
rill  T.  Saunders,  36  Me.  409.  And 
see  Murray  v.  Snow,  37  Iowa,  410; 
White  V.  Gray,  68  Me.  579; 
Smalley  t.  Line,  1  Stew.  Ch.  348; 
Paxton  T.  Wood,  77  N.  C.  11.  The 
cases  in  which,  upon  the  facts, 
the  question  of  the  effect  of  ac- 
cepting a  less  sum  for  the  greater, 
Tiewed  as  a  gift  of  the  difference, 
might  tiave  been  raised,  have  gen- 
erally passed  off  without  the  at- 
tention of  counsel  or  the  court 
being  directed  to  the  point;  and 
they  cannot,  in  any  just  view,  be 
an  authority  for  what  was  not 
considered.  "We  take  it  to  be  a 
sound  principle,"  it  was  observed 
in  the  Supreme  Court  of  the 
United  States,  "that  no  proposi- 
tion of  law  can  be  said  to  be  over- 
ruled by  a  court,  which  was  not 
in  the  mind  of  the  court  when  the 
decision  was  made."  Woodruff  v. 
Parfaam,  8  Wal.  123,  138.  So  that, 
when  the  cases  are  properly  re- 
garded, there  is  believed  to  be 
not  one  which  is  contrary  to  the 
doctrine  of  the  text  The  facts 
of  some  of  them  exclude  this 
view,  and  the  law  cannot  draw 
inferences  against  the  facts. 
Thus,  if  the  debtor  promised  to 


pay  the  balance  when  able  (Fitch 
v.  Sutton,  5  East,  230),  there  can 
have  been  no  gift  of  such  balance 
by  the  creditor.  And  when  the 
question  is  one  of  pleading,  a  plea 
of  the  acceptance  of  a  less  sum  in 
satisfaction  of  a  greater  (Down  v. 
Hatcher,  10  A.  &  E.  121),  cannot 
be  adjudged  otherwise  than  bad. 
Said  Holroyd,  J.,  in  one  of  these 
cases:  ''An  agreement  between  a 
debtor  and  creditor,  that  part  of 
a  larger  sum  due  should  be  paid 
by  the  debtor  and  accepted  by  the 
creditor  as  a  satisfaction  for  the 
whole,  might,  under  special  cir- 
cumstances, operate  as  a  dis- 
charge of  the  whole  debt.  But 
then  the  legal  effect  of  such  an 
agreement  might  be  considered  to 
be  the  same  as  if  the  whole  debt 
had  been  paid,  and  part  had  been 
returned,  as  a  gift  to  the  party 
paying.  Here,"  etc.  Thomas  v. 
Heathom,  2  B.  &  C.  477,  481,  482. 
For,  as  well  said  by  Lord  Coke, 
"a  lesser  sum  of  money  cannot 
be  a  satisfaction  of  a  greater," 
Co.  Lit.  2126;  Pinnel's  Case,  5  Co. 
117o;  though,  obviously,  a  cred- 
itor receiving  the  less  sum  may 
make  a  gift  to  his  debtor  of  the 
balance.  It  is  quite  within  the 
principles  we  are  considering,  and 
is  sound  law,  that  the  payment  of 
a  part  of  a  sum  due  is  not  a  suffi- 
cient consideration  for  a  promise 
to  extend  the  time  to  pay  the  resi* 
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§  51.  Selease  uader  seal. — Aa  a  seal  implies  a  considera- 
tion,*' a  creditor's  release  under  seal  to  his  debtor,  or  even  to 
one  of  several  joint  debtors,  without  actual  payment,  will  bar  a 
suit  for  the  debt.**    Or, — 

§  52.  Payment  in  values  not  fixed. — ^If ,  without  the  seal,  to 
a  partial  payment  some  consideration  however  small  is  added, 
of  a  sort  the  value  whereof  is  not,  like  money  or  a  fee,  fixed  by 
law,*^  or  if  the  whole  payment  is  of  a  like  sort,**  this,  when  ac- 
cepted in  full  discharge  of  the  debt,  will  be  effectual.  Thus  (a 
distinction  very  thin), — 

§  53.  Payment  sroaraiiteed. — Though  the  payment  of  a  part, 
which  is  accepted  in  full,  will  not  be  adequate,  even  where  the 
debtor  is  in  failing  circumstances;  yet  a  guaranty  of  such  part 
from  a  responsible  third  person,'*  or  the  payment  of  such  part 


due.  Royal  v.  Lindsay,  15  Kan. 
591;  TurnbuU  y.  Brock,  3*1  Ohio 
State,  649;  Overton  t.  Banister,  3 
Hare,  503. 

35  Post,  §  119;  Rutherford  v." 
Baptist  Convention,  9  Ga.  54;  Pat- 
ton  v.  Ashley,  3  Eng.  290;  Wing 
V.  Chase,  35  Me.  260;  Brewer  v. 
Bessinger,  25  Miss.  86.  But  where 
statute  provides  that  failure  of 
consideration  may  be  pleaded  "in 
any  contract''  this  applies  both  to 
sealed  and  unsealed  instruments. 
Fisher  v.  Burdett,  21  W.  Va.  626. 
But  it  does  not  warrant  a  plea 
of  want  of  consideration  to  a 
sealed  instrument.  Williamson  v. 
Cllne,  40  W.  Va.  194,  20  S.  B.  917. 

86  Schuylkill  Navigation  Co.  v. 
Harris,  5  Watts  ft  S.  28;  Bender 
V.  Sampson,  11  Mass.  42,  44,  45; 
Valentine  v.  Foster,  1  Met.  520; 
Walker  v.  McCulloch,  4  Greenl. 
421;  Lee  v.  Lancashire,  etc.  Ry., 
L.  Rep.  6  Oh.  Ap.  527,  534;  Payler 
Vt  Homersham,  4  M.  &  S.  423; 
Willing  V.  Peters,  12  S.  &  R.  177; 
Willoughby  v.  Backhouse,  4  D.  & 
R.  539,  2  B.  &  C.  821;  Pinnel's 
Case,  5  Co.  117a;  Maclary  v.  Rez- 
nor,  3  Del.  Ch.  445.  But  see  Bru- 
ton  V.  Wooten,  15  Ga.  670;  Cos- 
grove  V.  Cummings,  195  Pa.  497, 
46  AU.  69. 


»T  Williams  v.  Stanton,  1  Root^ 
426;  Blinn  v.  Chester,  5  Day,  359; 
McNealey  v.  Baldsbridge,  106  Mo. 
App.  11,  78  S.  W.  1031;  Talcott  v. 
Janassor,  85  N.  T.  S.  833.  Some 
illustrations  are:  Helping  one  to 
secure  a  loan  or  gift  Barley  v. 
Buell,  70  Cal.  335,  11  Pac.  632; 
payment  by  request  of  void  Judg- 
ment. Taylor  v.  Williams,  120 
Ind.  414,  22  N.  E.  118;  to  abstain 
from  tobacco  for  a  fixed  time. 
Talbott  V.  Stemmons,  89  Ky.  222, 
12  S.  W.  297,  25  Am.  St  Rep.  531, 
5  L.  R.  A.  856;  to  attend  promis- 
or's funeral.  Elarle  v.  Angell,  157 
Mass.  294,  32  N.  E.  164;  to  sur- 
render a  note  barred  by  limita- 
tion. Judy  V.  Louderman,  48  Ohio 
St  562,  27  N.  E.  181. 

MPinnel's  Case,  6  Co.  117a; 
Bull  V.  Bull,  43  Conn.  455;  Arnold 
V.  Park,  8  Bush,  3;  McKenzie  v. 
Culbreth,  66  N.  C.  534. 

80  Maddux  v.  Bevan,  39  Md.  485; 
Little  V.  Hobbs,  34  Me.  357;  Boyd 
V.  Hitchcock,  20  Johns.  76;  Le 
Page  V.  McCrea,  1  Wend.  164,  19 
Am.  D.  469;  Kellogg  v.  Richards, 
14  Wend.  116;  Ounn  v.  McAden, 
2  Ire.  Eq.  79;  Mason  v.  Campbell^ 
27  Minn.  54;  Singleton  v.  Thomas, 
78  Ala.  205,  208.  There  are  cases 
which  put  this  upon  the  ground 
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m  the  third  person's  notes,  which  are  afterward  paid,^  or  the 
third  person's  check/^  will  operate  in  law,  the  parties  so  agree- 
ing, as  a  discharge  of  the  whole.    So, — 

§  54.  Payment  before  due— At  different  place. — ^If  a  part 
is  paid  before  the  debt  is  due,*^  or  at  a  different  place  from  that 
originally  agreed  npon,**  the  discharge  will  be  good.    Or, — 

§  55.  Composition  with  creditors. — ^If  creditors,  either  all 
or  two  or  more  of  them,  agree  with  their  debtor  and  with  one 
another  to  accept  a  part  of  what  he  owes  them  severally  in  dis- 
charge of  the  whole,  the  forbearance  of  one  is  a  benefit  to  an- 
other who  might  otherwise  lose  his  whole  debt,  and  it  is  a  say- 
ing of  expense  to  all ;  so  that,  on  the  execution  of  a  compromise 
like  this,  though  not  under  seal,  the  new  agreement  becomes  a 
substitute  for  the  old  liabilities ;  and,  so  long  as  the  debtor  is 
in  the  performance  of  his  part,  he  is  protected  from  all  further 
claims  of  those  who  have  become  parties  to  the  arrangement.^* 


that  to  permit  the  creditor  to  sue 
the  debtor  would  be  a  fraud  on 
the  surety  and  the  other  credit- 
ors. Steinman  y.  Magnus,  11 
EsBt,  390;  Smith  y.  Bartholomew, 
1  Met  276,  278.  See  a  similar 
principle  in  Poague  y.  Spriggs,  21 
Grat.  220.  See,  also.  Brooks  v. 
White,  2  Met  283;  Qoodnow  y. 
Smith,  18  Pick.  414,  29  Am.  D. 
$00;  FeUows  y.  Stevens,  24  Wend. 
294;  Keeler  y.  Salisbury,  33  N.  T. 
64S;  Farr  y.  Bach,  13  Ind.  App. 
125,  41  N.  E.  393. 

40  Sanders  y.  Branch  Bank,  13 
Ala.  353;  Webb  y.  Goldsmith,  2 
Daer,  413;  Frlsbie  y.  Lamed,  21 
Wend.  450;  Booth  y.  Smith,  3 
Wend.  66;  Brooks  y.  White,  2 
Met  283;  Brassell  y.  Williams,  51 
Ala.  349,  352;  Vamey  y.  Conery, 
77  Me.  527,  1  Atl.  683. 

«i  Guild  y.  Butler,  127  Mass. 
386. 

«3Pi]inel's  Case,  6  Co.  117a; 
Schweider  y.  Lang,  29  Minn.  254, 
43  Am.  R.  202;  Arnold  y.  Park,  8 
Bush,  3;  Bowker  y.  Childs,  3  Al- 
len, 434;  Schneider  y.  Lang,  29 
Minn.  254.  43  Am.  R.  202. 

48  Pinners  Case,  supra;  McKen- 


zie  y.  Culbreth,  66  N.  C.  534; 
Smith  y.  Brown,  3  Hawks,  580; 
Jones  y.  Bullitt,  2  Lit.  49;  Fen- 
wick  y.  Phillips,  3  Met  Ky.  87; 
Jones  y.  Perkins,  29  Miss.  139,  64 
Am.  D.  136;  Reid  y.  Hibbard,  6 
Wis.  175. 

Future  payment.  —  One's  own 
promissory  note  for  a  part  of  a 
sum  due,  payable  at  a  future  day, 
was  in  an  old  case  held  inade- 
quate in  satisfaction  for  the 
whole.  Cumber  y.  Wane,  1  Stra. 
426.  Yet  recently,  where  a  surety 
was  added,  this  was  adjudged  suf- 
ficient Whitsett  y.  Clayton,  5 
Colo.  476.  Possibly,  under  spe- 
cial circumstances,  one  might 
deem  a  promise  to  pay  a  smaller 
sum  at  a  future  time,  especially 
when  secured,  preferable  to  a 
larger  sum  in  ready  money.  To 
many  an  improyident  man  it 
might  so  proye.  But  this  Is  chop- 
ping the  logic  of  the  law  fine. 

**  Good  y.  Cheesman,  2  B.  &  Ad. 
828;  *  Norman  y.  Thompson,  4 
Exch.  755;  Steinman  y.  Magnus, 
11  East,  390;  Boyd  y.  Hind,  1  H. 
&  N.  938,  3  Jur.  N.  S.  566;  Fellows 
y.  Steyens,  24  Wend.  294;  Pierce 
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§  56.  STixn  in  dispute— TTnliqnidated — ^If  there  is  an  unliqui- 
dated claim,  or  the  sum  due  is  iu  dispute,  the  payment  of  any 
agreed  sum,  or  the  promise  to  pay  it,  in  full  discharge,  will  be 
deemed  to  have  proceeded  on  a  sufScient  consideration,  and  will 
be  adequate.*'    A  doctrine  akin  to  this  is — 

§  57.  Litigation — (Compromise.) — ^To  settle  or  avoid  litiga- 
tion is  an  object  of  value.  So  that,  if  one  whom  another  is  in 
good  faith  pressing  or  suing,  makes  a  promise  on  the  strength 
of  which  the  suit  is  forborne  or  withdrawn,  he  can  be  compelled 
to  fulfill  it;  though  it  should  be  afterward  shown,  or  the  prom- 
isor knew  at  the  time,  that  the  demand  was  not  well  founded 
in  law  or  in  fact.**  And,  in  general  terms,  the  compromise, 
fairly  obtained,  of  a  right  at  the  time  doubtful,  constitutes  a 
valuable  consideration,  whatever  a  subsequent  enlightenment 
may  reveal  concerning  its  validity.*^    The  value  consists  in  the 


V.  Jones,  8  S.  C.  273,  28  Am.  R. 
288;  Chemical  Nat.  Bank  v.  Koh- 
ner,  85  N.  Y.  189;  Robert  v.  Bar- 
num,  80  Ky.  28;  Perkins  v.  Lock- 
^ood,  100  Mass.  249,  1  Am.  D. 
103;  Farrington  v.  Hodgdon,  119 
Mass.  453;  Falconbuiy  v.  Kendall, 
76  Ind.  260.  See  Lanes  v. 
Squyres,  45  Tex.  382;  Stewart  v. 
Langston,  103  Ga.  290,  30  S.  E. 
35;  Murchie  y.  Mclntire,  40  Minn. 
331,  42  N.  W.  348. 

4B  Simmons  v.  Almy,  103  Mass. 
33;  Stearns  v.  Johnson,  17  Minn. 
142;  Stewart  v.  Kershaw,  62  Mo. 
224;  Wehrum  v.  Kuhn,  61  N.  Y. 
623;  Snow  v.  Grace,  29  Ark.  131; 
Palmerton  v.  Huxford,  4  Denlo, 
166;  Taylor  v.  Nussbaum,  2  Duer, 
302;  Paxson  v.  Hewson.  14  Phil. 
174;  Bull  V.  Bull,  43  Conn.  455; 
Ruffner  v.  Hewit,  7  W.  Va.  585; 
Murphy  v.  U.  S.,  104  U.  S.  464; 
BerdeU  y.  Bissell,  6  Colo.  162; 
Childs  V.  Millville,  etc.  Ins.  Co., 
56  Vt.  609;  Whitney  v.  Cook.  53 
Miss.  551.  And  see  Sheldon  ▼. 
Rice,  30  Mich.  296,  18  Am.  R,  136; 
Davis  Y.  Thomley,  204  111.  266,  68 
N.  E.  482;  Dunbar  v.  Dunbar,  180 
Mass.  170,  62  N.  E.  248;  Sing  On 
V.  Brown,  44  Or.  10.  74  Pac.  207; 


Gaynor  y.  Quinn,  212  Pa.  362,  61 
Atl.  944;  Russell y.  Stewart  (Ark.). 
94  S.  W.  47. 

*«BidweU  y.  Catton,  Hob.  216; 
Cook  y.  Wright,  1  B.  &  S.  559 ;  Ex 
parte  Lucy,  4  De  G.  M.  &  G.  356, 
17  Jur.  1143;  Warren  y.  William- 
son, 8  Baz.  427;  Little  y.  Allen,  56 
Tex.  133;  Parker  y.  Enslow,  102 
111.  272,  40  Am.  R.  588;  Longridge 
y.  Dorville,  5  B.  &  Aid.  117;  Wil- 
kinson  y.  Byers,  1  A.  &  E.  106; 
Flannagan  y.  Kilcome,  58  N.  H. 
443;  Jones  y.  Rittenhouse,  87  Ind. 
348;  Lawrence  y.  Cammeyer,  89 
N.  Y.  S.  220,  96  App.  Diy.  633. 
And  the  litigation  forborne  need 
not  be  that  against  promisor. 
Johnson  y.  Staley,  32  Ind.  App. 
628,  70  N.  E.  641.  It  has,  how- 
eyer,  been  held  that  the  claim 
should  not  as  a  matter  of  law  be 
unenforcible.  Hadley  y.  Hackley, 
50  Mich.  43,  14  N.  W.  693;  Orms- 
bee  y.  Howe,  54  Vt  182,  41  Am. 
R.  841.  See  Hammon,  Cont  sec. 
114. 

«7  Callisher  y.  BlBchofiTsheim, 
Law  Rep.  5  Q.  B.  449;  Hund  y. 
Geler,  72  111.  393;  Honeyman  y. 
Jaryis,  79  111.  318;  Husband  y.  Ep- 
ling,  81  in.  172,  25  Am.  R.  273; 
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release  from  an  uncertain  position  with  its  anxieties,  from  ap- 
parent danger,  and  from  inevitable  expenses  and  trouble. 
Still,— 

§  58.  Limits. — ^This  doctrine  runs  close  to  another,  from 
which  it  is  not  easily  distinguishable  in  a  way  to  reconcile  all 
the  cases.  Manifestly,  in  legal  reason,  if  the  party  setting  up 
the  claim  did  not  act  in  good  faith,  the  settlement  is  void  for 
the  fraud;  *•  or,  if  the  parties  were  under  a  mutual  misappre- 
hension of  the  facts,  it  is  void  for  the  mistake ;  ^*  so,  also,  it  is 
void  if  obtained  by  threats  or  other  like  undue  means.°®  Look- 
ing at  these  and  other  principles  in  connection  with  the  de- 
cisions, we  may  deem  the  true  rule  to  be,  that,  where  the  claim 
is  utterly  destitute  of  foundation  in  law  and  fact,  but  this  was- 
not  known  to  him  who  made  his  promise  in  settlement  of  it, 
thus  negativing  any  presumption  of  his  having  given  the  prom- 
ise simply  to  avoid  litigation, — or  where  there  is  any  other  cir- 
cumstance excluding  the  case  from  the  reasons  controlling  the 
last  section, — there  is  ho  sufficient  consideration,  and  the  pi?om- 
ise  to  pay  is  without  effect.*'^  Also,  if  the  compromise  is,  as  in 
some  circumstances  it  may  be,  in  violation  of  public  policy  or 
law,  it  will  be,  within  the  principle  about  to  be  stated,  void.*^* 


Cooke  T.  Murphy,  70  ni.  96;  Daffln 
y.  Roberts,  9  Bradw.  103;  Hindert 
V.  Schneider,  4  Bradw.  203;  Wray 
T.  Chandler,  64  Ind.  146;  Allen  v. 
Bucknam,  75  Me.  352;  Wehrum  y. 
Kuhn,  61  N.  Y.  623;  Troy  v. 
Bland,  58  Ala.  197;  White  v.  Ma- 
girl,  113  111.  App.  224.  Some  illus- 
trations are  the  giying  up  of  an 
alleged  defense.  Piper  y.  Fosher, 
121  Ind.  407,  23  N.  E.  269.  VSTaiy- 
in^  a  Jury.  Lanchan  y.  Weayer, 
77  Md.  605,  26  AU.  866,  20  L.  R.  A. 
759.  Abandoning  an  appeal.  Case 
y.  Hawkins,  53  Miss.  702. 

«•  Stewart  y.  Ahrenfeldt,  4  Denlo, 
189;  Shelton  Axle  Co.  y.  Scofield, 
85  Mich.  117,  48  N.  W,  511;  Orms- 
bee  y.  Howe,  54  Vt.  182,  41  Am. 
R.  841.  As  where  plaintiffs  in- 
testate agreed  to  cancel  defend- 
ant's note,  if  he  would  pay  a  cor- 
poration's note  on  which  both 
were  bound,  and  defendant  had 


already,  as  receiver  for  the  cor- 
poration, paid  same  by  order  of 
court  Utah  Say.  &  Trust  Co.  v. 
Bamberger,  29  Utah,  370,  81  Pac. 
887. 

*»Bell  y.  Gardiner,  4  Scott  N. 
R.  621,  4  M.  &  G.  11;  Southall  y. 
Rigg,  11  C.  B.  481,  15  Jur.  706; 
Forman  y.  Wright,  11  C.  B.  481, 
15  Jur.  707. 

•oBullene  y.  Blain,  6  Bis.  22; 
Harmon  v.  Harmon,  61  Me.  227, 14 
Am.  R.  556;  Flanigan  y.  Minne- 
apolis, 36  Minn.  406,  31  N.  W.  359. 

Bi  Compare  the  cases  cited  to 
the  last  section  with  Dayisson  y. 
Ford,  23  W.  Va.  617;  MulhoUand 
V.  Bartlett,  74  111.  58;  Ware  v.  Mor- 
gan, 67  Ala.  461;  Seaman  y.  Sea- 
man, 12  Wend.  381.  An^  see 
post,  §  70. 

B2l  Pars.  Cont  440;  Evering- 
ham  y.  Meighan,  55  Wis.  354. 
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§  59.  Illegal— Against  public  policy. — The  courts,  being  es- 
tablished to  conserve  the  law,  good  morals,  and  the  due  order 
of  society,  cannot  lend  their  aid  to  parties  conspiring  to  impede 
these  objects.  Therefore  a  consideration  immoral,  illegal,  or 
contrary  to  public  policy  will  not  support  a  contract.*'  This 
topic  will  occupy  a  chapter  further  on.** 

§  60.  What  concerns  the  parties. — ^If  a  consideration,  how- 
ever adequate  in  itself,  in  no  way  concerns  the  parties  either 
personally  or  as  representing  the  interests  of  others,— or,  if  it 
is  procured  neither  by  one  of  them  nor  by  any  other  person  in 
behalf  of  such  one, — it  will  not  support  a  contract.**  The  com- 
mon form  of  this  doctrine  is,  that — 

§  61.  Benefit  or  disadvantage. — ^It  must  be  something  bene- 
iScial  to  the  one  party,  or  disadvantageous  to  the  other,  or  to 
persons  whom  the  parties  represent.**    Thus, — 


»»  Tucker  v.  West,  29  Ark.  386; 
Taylor  v.  Chester,  Law  Rep.  4  Q. 
B.  309;  Porter  v.  Jones,  52  Mo. 
399;  Harwood  y.  Knapper,  50  Mo. 
456;  Stoutenburg  v.  Lybrand,  13 
Ohio  St  228;  Sternburg  v.  Bow- 
man, 103  Mass.  325;  Bailey  v.  Bus- 
sing, 28  Conn.  455;  Acheson  v. 
MiUer,  2  Ohio  St.  203,  59  Am.  D. 
6C3;  Widoe  v.  Webb,  20  Ohio  St 
431;  Hennessey  y.  Hill,  52  Ul. 
281;  Pearce  v.  Brooks,  Law  Rep. 
1  Ex.  213;  Deans  y.  McLendon,  30 
Miss.  343 ;  Bly  y.  Second  National 
Bank,  29  Smith,  Pa.  453;  lyes  y. 
Bosley,  35  Md.  262,  6  Am.  R.  411; 
Brown  y.  Brine,  1  Ex.  D.  5; 
Thornhill  y.  O'Rear,  108  Ala.  299, 
19  So.  382,  31  L.  R.  A.  792;  Ed- 
wards y.  Randle,  63  Ark.  318,  38 
S.  W.  343,  58  Am.  St  Rep.  108,  36 
L.  R.  A.  174.  It  is  against  public 
policy  for  antenuptial  contract  to 
provide  for  allowance  in  case  of 
separation.  Watson  y.  Watson 
(Ind.  App.),  77  N.  E.  355.  And 
agreement  for  wife  to  giye  hus- 
band note  not  to  defend  diyorce 
action.  Schneider  y.  Local  Union 
Journeyman  Plumbers,  etc.  (La.), 
40  So.  700. 

B«  See  also  post,  §§  74,  467. 


<^B  Thomas  y.  Thomas,  2  Q.  B. 
851,  859;  Simson  y.  Brown,  68  N. 
T.  355.  And  see  Stewart  y.  Ham- 
ilton College,  2  Denio,  403;  Sal- 
mon y.  Brown,  6  Blackf.  847; 
Bingham  y.  Kimball,  17  Ind.  396; 
Fugure  y.  Mutual  Society,  46  Vt 
362;  Philpot  y.  Gruninger,  14  Wal. 
570;  Page  y.  Becker,  31  Mo.  466; 
Waycross,  etc.  Co.  y.  So.  Pine  Co.,. 
115  Ga.  7,  41  S.  B.  271;  Williamson 
y.  McGrath,  180  Mass.  556,  61  N. 
E.  636;  Roddy  y.  Mo.,  etc.  R.  Co.^ 
104  Mo.  234,  15  S.  W.  1112,  24  Am. 
St  Rep.  333,  12  L.  R.  A.  746. 

«•  Ante,  §  38,  note;  1  Chit  Cont 
11th  AnL  ed.  28;  Met  Cont  163; 
Edgeware  H.  Board  v.  Harrow 
Dist.  Gas  Co.,  Law  Rep.  10  Q.  B. 
92,  95,  96;  Currie  y.  Misa,  Law 
Rep.  10  Ex.  153,  162;  Buchanan  y. 
International  Bank,  78  111.  500; 
Coleman  y.  Eyre,  45  N.  Y.  38; 
Glasgow  y.  Hobbs,  32  Ind.  440; 
Greene  y.  Bartholomew,  34  Ind. 
235;  Pitt  y.  Gentle,  49  Mo.  74; 
Williamson  y.  Clements,  1  Taunt 
523;  Sanford  y.  Huxford,  32  Mich. 
313,  20  Am.  R.  647;  Neal  y.  Gil- 
more,  29  Smith,  Pa.  421;  Conoyer 
y.  StiUwell,  5  Vroom,  54;  Mc- 
Carty   y.   Bleylns,   5   Terg.   195; 
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§  62.  EztendiBg  time. — ^If  one  to  whom  another  owes  money 
simply  promises  him  to  extend  the  time  of  payment,  nothing 
passing  between  the  parties  as  a  consideration  for  this,  the 
promise  is  void.*^  But  if  the  debtor  pays  to  his  creditor  the  in- 
terest in  advance/^  or  uxklertakes  to  pay  an  increased  rate  of 
interest/^  or  gives  him  anything  else  of  value,*®  this,  though  the 
debt  is  fully  due  and  payable,  will  sustain  a  promise  fixing  a 
day  for  paying  it  in  the  future.    On  the  other  hand, — 

§  63.  Same  as  a  consideration. — A  creditor's  mere  delay  to 
sue  his  debtor  is  regarded  either  as  a  gift  or  as  a  thing  of  no 
value,  unless  there  is  an  agreement  for  delay.*^  But  a  forbear- 
ance pursuant  to  a  promise,  or  even  a  mere  promise  to  forbear^ 
is  sufficient  to  support  an  undertaking  to  do  something  else.*^ 


Tompkins  v.  PhUips,  12  Ga.  52; 
Molyneux  y.  Collier,  17  Ga.  46; 
Doyle  V.  Knapp,  3  Scam.  334; 
Warren  v.  Whitney,  24  Me.  561, 
41  Am.  D.  406;  Hildreth  y.  Pinker- 
ton  Academy,  9  Fost  N.  H.  227; 
Brown  v.  Brine,  1  Ex.  D.  5,  7; 
Sands  v.  Crooke,  46  N.  Y.  564. 
Said  Stanley,  J.,  In  Flannagan  y. 
Kllcome,  58  N.  H.  443:  "A  slight 
benefit  conferred  on  the  defend- 
ant, or  the  smallest  injury  or  in- 
convenience,  or  risk  of  injury  or 
inconvenience,  suffered  by  the 
plaintiff,  though  neither  the  de- 
fendant nor  any  other  person  was 
benefited  thereby,  is  enough." 
Referring  also  to  Sanborn  y. 
French,  2  Fost  N.  H.  246,  248; 
Dayis  y.  Morgan,  4  B.  &  C.  8; 
Scotson  y.  Pegg,  6  H.  &  N.  295; 
1  Pars.  Cent.  431.  And  that  actual 
benefit  need  not  be  realized,  see 
Bins  y.  Pol^,  4  Lea,  494;  Dyer  y. 
McPhee,  6  Colo.  174;  Pratt  y. 
Flshwlld,  121  la.  642,  96  N.  W. 
1089;  Heyman  v.  Dooley,  77  Md. 
162»  26  Atl.  117,  20  L.  R.  A.  257; 
Fowler  y.  Allen,  32  S.  C.  229,  10 
S.  K.  947.  7  L.  R.  A.  745. 

BT  Kellogg  y.  Olmsted.  25  N.  T. 
189;  Bates  y.  Starr,  2  Vt  536,  21 
Am.  D.  568;  First  National  Bank 
y.  Church,  3  Thomp.  &  C.  10; 
Van  Allen  y.  Jones,  10  Bosw.  369; 


Parmelee  y.  Thompson,  45  N.  T. 
58,  6  Am.  R.  33;  Pfeiffer  y.  Camp- 
bell, 111  N.  Y,  631,  19  N.  E.  498. 

58  Dickerson  y.  Ripley,  6  Ind» 
128;  Wright  y.  BarUett,  43  N.  H. 
548;  Williams  y.  Scott,  83  Ind. 
405.  And  see  Warner  y.  Camp- 
bell, 26  111.  282;  Harbert  y.  Du- 
mont,  3  Ind.  346;  Reed  y.  Mc- 
Gregor, 62  Minn.  94,  64  N.  W. 
888. 

6»Beckner  y.  Carey,  44  Ind.  89; 
Knapp  y.  Mills,  20  Tex.  123; 
Clarkson  y.  Creely,  35  Mo.  95; 
Smith  y.  Graham,  34  Mich.  302. 
See  Klnsey  y.  Wallace,  36  Cal. 
462;  Culyer  y.  Pocono  Springs^ 
etc.  Co.,  206  Pa.  481,  56  Atl.  29. 

«o  Miller  y.  Gardner,  49  la.  234; 
Smith  y.  School  District,  17  Kan. 
313. 

«i  Mecorney  y.  Stanley,  8  Cush. 
86;  Manter  y.  Churchill,  127  Mass. 
31;  Smith  y.  Bibber,  82  Me.  34,  19 
Atl.  89,  17  Am.  St  Rep.  464. 

««Hockenbury  y.  Meyers,  B 
Yroom,  346;  Mechanics,  etc.  Bank 
y.  Wixson,  42  N.  Y.  438;  Cary  y. 
White.  52  N.  Y.  138;  Underwopd 
y.  Hossack,  38  111.  208;  Raymond 
y.  Smith,  5  Conn.  555;  Russell  y. 
Babcock,  14  Me.  138;  Cook  y.  Du- 
yall,  9  Gill,  460;  Pa.  Coal  Co.  y. 
Blake,  85  N.  Y.  226;  Collins  y. 
Barnes,  2  Norris,  Pa.  15;  Benner 
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An  agreement  to  forbear  in  general  terms  means,  for  a  reason- 
able time,  and  it  is  good;  *'  ''for  a  short  time/'  is  too  indefinite 
to  have  effeet.**  Forbearance  of  a  claim  not  valid  in  law  is 
never  a  consideration ;  ^^  as,  if  one  whose  money  has  been  stolen 
from  a  contractor  for  carrying  the  mail,  forbears  to  sue  him 
and  takes  his  note  on  time,  both  mistakenly  supposing  there 
was  a  legal  liability,  the  note  cannot  be  collected.**  In  like 
manner,  a  creditor's  promise  not  to  institute  proceedings  in 
bankruptcy  against  his  debtor  will  not  support  a  third  person's 
undertaking  to  pay  the  debt,  if  contrary  to  the  belief  of  the 
parties,  such  proceedings  could  not  have  been  maintained.*^ 

§  64.  Gratuitous  bailment. — One's  promise  to  another  to 
carry  and  deliver  for  him,  to  a  third  person;  without  compen- 
sation, an  article  of  personal  property,  is  void  because  there  is 
no  consideration  for  it.**    But  if  he  takes  the  articles  into  his 


v.  Van  Norden.  27  La.  An.  473; 
Newton  v.  Carson.  80  Ky.  309 ;  Jas- 
per V.  Tavlfl,  76  Mo.  13;  Brownell 
V.  Harsh,  29  Ohio  St.  631;  Mor- 
ton v.  Burn,  7  A.  &  E.  19;  Gove  v. 
Newton,  58  N.  H.  359;  Pollak  v. 
Billing,  131  Ala.  619,  32  So.  639; 
Saalfield  v.  Manrow,  165  Pa.  114, 
30  Atl.  823. 

98  Glasscock  v.  Glasscock,  66 
Mo.  627;  Calkins  v.  Chandler,  36 
Mich.  320,  24  Am.  R.  493;  Payne 
V.  Wilson,  7  B.  &  C.  423;  Older- 
shaw  V.  King,  2  H.  &  N.  517,  3 
Jur.  N.  S.  1152;  Moore  v.  McKen- 
ney,  83  Me.  80,  21  Atl.  749,  23  Am. 
St.  Rep.  753;  Ballard  v.  Burton, 
64  Vt.  387,  24  Atl.  769,  16  L.  R.  A. 
664. 

«« Lonsdale  v.  Brown,  4  Wash. 
O.  C.  148;  Sidwell  v.  Evans,  1  Pa. 
383,  21  Am.  D.  387.  It  appears  to 
be  the  doctrine,  about  which 
there  may  perhaps  be  some  ques- 
tion on  the  authorities,  that,  if 
the  promise  to  forbear  is  in  gen- 
-eral  terms,  yet  too  indefinite  to 
satisfy  the  law,  if  the  promisor 
does  actually  forbear  for  a  rea- 
sonable time,  this  makes  the  con- 
sideration good.  Howe  v.  Tag- 
gart,  133  Mass.  284,  and  the  cases 


cited  on  page  287.  This  doctrine, 
rightly  understood,  appears  just. 
Post,  §  87.  But  it  could  in  reason 
be  applied  only  where  the  terms 
of  the  contract  were  such  general 
ones  as  would  include  the  for- 
bearance actually  rendered,  not 
where  they  were  precise  and  the 
particular  forbearance  was  ex- 
cluded by  them. 

85  Met  Cont.  175;  Loyd  v.  Lee,  1 
Stra.  94;  Leake,  Cont.  625;  Nispel 
V.  Laparle,  74  111.  306;  Harris  v. 
Cassaday,  107  Ind.  158,  8  N.  E.  29; 
But  if  it  is  reasonably  doubtful 
it  is  consideration.  Russell  v. 
Wright,  98  Ala.  652,  13  So.  594; 
Clark  V.  Turnbull,  47  N.  J.  L,  265, 
56  Am.  R.  157. 

«« Foster  v.  Metts,  55  Miss.  77, 
30  Am.  R.  504;  Duck  v.  Antle,  5 
Okla.  152,  47  Pac.  1056;  Luken's 
Appeal,  143  Pa.  386,  22  AU.  892, 
13  L.  R.  A.  581. 

«7Ecker  v.  McAllister,  54  Md. 
362. 

68  Coggs  y.  Bernard,  2  Ld. 
Raym.  909,  911,  919.  And  see 
Elsee  V.  Gatward,  5  T.  R.  143; 
Dartnall  t.  Howard,  4  B.  &  C. 
345. 
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possession,  he  is  then  nnder  legal  obligation  to  deliver  it;  be- 
eause,  should  he  keep  it,  he  would  derive  a  benefit  to  himself 
and  cause  a  disadvantage  to  another,  contrary  to  his  promise.'^ 

§  65.  Oood-will. — The  good-will  of  a  business,  though  a 
mere  right  of  a  not  very  tangible  sort,  is  often  sold  for  money, 
and  the  law  deems  it  a  thing  of  value.^®  Hence  it  is  adequate 
as  a  consideration.^^ 

§  66.  Knowledge. — ^The  lawful  communication  of  knowl- 
edge, of  any  sort,  to  one  who  seeks  it,  is  a  valuable  considera- 
tion." 

§  67.  marriage — changes  the  rights  and  relations  of  the 
parties  to  each  other  and  to  the  community,  hence  it  is  a  valu- 
able consideration, — one  of  the  best  in  the  law  to  support  any 
promise.^*  Yet,  if  a  man  has  already  agreed  to  marry  a  wo- 
man, her  mere  expectation  that  he  will  do  it,  nothing  new  pass- 
ing between  the  parties,  will  not  sustain  a  fresh  promise  from 
him.^* 

§  68.  Old  contract  for  new. — ^The  cancelling  of  a  contract,, 
or  the  relinquishment  of  rights  under  it,  is  a  valid  consideration 


••The  correctness  of  this  doc- 
trine Is  settled  by  the  authorities 
beyond  dispute,  but  the  same  rea- 
son (ante,  $  12)  Is  not  always 
given  as  In  the  text  Graves  v. 
Ticknor,  6  N.  H.  537;  Colyar  v. 
Taylor.  1  Cold.  372;  Beardslee  v. 
Richardson,  11  Wend.  25,  25  Am. 
D.  596;  Bland  Y.  Womack,  2 
Murph.  373;  Delaware  Bank  v. 
Smith,  Edm.  Sel.  Gas.  351;  Lloyd 
▼.  Barden,  3  Strob.  343;  Glark  v. 
Gaylord,  24  Conn.  484;  Jenkins  v. 
Motlow,  1  Sneed,  Tenn.  248,  60 
Am.  D.  164;  Persch  v.  Qulggle,  7 
Smith,  Pa.  247;  Gulledge  v.  Howr 
ard.  23  Ark.  61;  Dart  v.  Lowe,  5 
Ind.  131;  Johnson  y.  Reynolds,  3 
Kan.  257;  Coggs  y.  Bernard,  su- 
pra; Met  Cont  164-166,  and  cases 
there  cited. 

TO  Succession  of  Joume,  21  La. 
An.  391;  Bradford  y.  Peckham,  9 
R.  L  250;  Hoyt  y.  Holly,  39  Conn. 
326,  12  Am.  D.  390;  Bozon  y.  Far- 
low,  1  Meriy.  459;  Labouchere  v. 


Dawson,  Law  Rep.  13  Eq.  322; 
Buckingham  y.  Waters,  14  Cal. 
146;  Dayton  y.  Wilkes,  17  How. 
Pr.  510;  Williams  y.  Wilson,  4 
Sandf.  Ch.  379. 

71  Smock  y.  Plerson,  68  Ind. 
405,  34  Am.  R.  269;  Bunn  v.  Quy, 
4  East,  190;  Helchew  v.  Hamilton,. 
4  Greene,  Iowa,  317,  61  Am.  D. 
1^;  Gniess  v.  Fessler,  39  Gal.  336. 

72  Reed  y.  Golden,  28  Kan.  632, 
42  Am.  R.  180;  Williams  y.  U.  S., 
12  Ct  of  CI.  192;  Gates  y.  Bales, 
78  Ind.  285;  Hucklns  y.  Second 
National  Bank,  47  Mich.  92; 
Green  y.  Brooks,  81  Cal.  328,  22 
Pac.  849. 

78 1  Bishop,  Mar.  Women,  $§  775^ 
776;  Wright  y.  Wright,  54  N.  Y. 
437;  Wall  y.  Scales,  1  Dey.  Eq. 
476.  A  release  from  a  contract 
to  marry  is  a  yaluable  considerar 
tlon.    Snell  y.  Bray,  56  Wis.  156. 

74  Raymond  v.  Sellick,  10  Conn. 
480,  483. 
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far  entering  inta  a  new  one.^'  On  this,  among  other  grounds, 
the  substitution  of  contracts  is  sustained.^* 

§  69.  Other  illustrations — ^might  be  added  indefinitely.  But, 
as  each  case  must  stand  on  its  individual  facts,  always  varying, 
and  the  principles  already  appear,  they  would  be  of  little  prac- 
tical service. 

§  70.  Non-existence  of  thing— Misapprehension. — ^The  non- 
existence, contrary  to  the  belief  of  the  parties,  of  that  whereto 
the  consideration  relates,  will  render  it  ineffectual.'^^  For  ex- 
ample, a  deed  supposed  to  convey  land,  but  conveying  noth- 
ing ; ''  forbearance,  as  just  said,  where  the  cause  of  action  is 
without  foundation  in  law ;  ^*  an  obligation  which  the  parties 
look  upon  as  legal,  but  not  so  in  truth,  and  the  question  not 
€ven  doubtful ;  *®  a  patent  apparently  good,  yet  really  void  for 
the  want  of  novelty  and  utility;*^ — ^these  are  specimens  of 


7B  Cutter  V.  Cochrane,  116  Mass. 
408;  post,  §  768;  Koerper  v.  Royal 
Ins.  Co.,  102  Mo.  App.  543,  77  S. 
W.  307;  Buechel  v.  Buechel,  65 
Wis.  532.  27  N.  W.  838. 

76RoUins  v.  Marsh,  128  Mass. 
116.  120;  LitUe  v.  District  of  Co- 
lumbia. 19  Ct.  of  CI.  323;  Thorn- 
ton v.  Guice,  73  Ala.  321;  Marine, 
etc  Mining,  etc.  Co.  v.  Bradley, 
105  U.  S.  175;  Farrar  v.  Toliver, 
88  Ul.  408;  Windham  v.  Doles,  59 
Ga.  265;  Shaffer  v.  McKanna,  24 
Kan.  22;  Perkins  v.  Hoyt,  35 
Mich.  506;  Lee  v.  Davis,  70  Ind. 
464;  Parke  &  Lacy  Co.  v.  San 
Francisco  Bridge  Co.,  145  Cal. 
534,  78  Pac.  1065;  Drelfuss  v.  Co- 
lumbia Expo.  Co.,  194  Pa.  475,  46 
Atl.  370,  75  Am.  St.  Rep.  704. 

T7  Gibson  V.  Pelhie,  37  Mich. 
380;  State  v.  Illyes,  87  Ind.  405; 
Rogers  v.  Walsh,  12  Neb.  28;  Hop- 
kins V.  Hinkley,  61  Md.  584;  Grlb- 
ben  y.  Atkenson,  64  Mich.  651,  31 
N.  W.  570;  Duncan  v.  Ins.  Co..  138 
N.  Y.  88,  33  N.  B.  730,  20  L.  R.  A. 
386. 

T«  Murphy  V.  Jones,  7  Ind.  529. 
See  Campbell  y.  Medbury,  5  Bis. 
33;  Friermood  y.  Rouser,  17  Ind. 
•461;    Sheldon  y.  Harding,  44  lU. 


68;  EUery  y.  Cunningham,  1  Met 
112;  Anderson  y.  Armstead,  69  lU. 
452;  Curtis  y.  Clark,  133  Mass. 
509.  See  Webster  y.  Laws,  89  N. 
C.  224. 

T9Ante,  %  63;  Palfrey  y.  Port- 
land, etc.  R.  R.,  4  Allen,  55,  57; 
Sharpe  y.  Rogers,  12  Minn.  174; 
Strahn  y.  Hamilton,  38  Ind.  57. 

80  Logan  y.  Mathews,  6  Barr, 
417;  Jarvis  y.  Sutton.  3  Ind.  289. 
See  Fleming  y.  Ramsey.  10 
Wright,  Pa.  252;  Allen  y.  Prater, 
30  Ala.  458;  Ott  y.  Garland,  7  Mo. 
28. 

81  First  National  Bank  y.  Peck, 
8  Kan.  660;  Bierce  y.  Stocking,  11 
Gray,  174;  Lester  y.  Palmer,  4  Al- 
len. 145;  Cross  y.  Huntley,  13 
Wend.  385;  Gelger  y.  Cook.  3 
Watts  &  S.  266;  Vaughan  y. 
Porter,  16  Vt  266;  Clough  y.  Pat- 
rick, 37  Vt.  421;  Dickinson  y. 
Hall,  14  Pick.  217,  25  Am.  D.  390; 
Albright  y.  Teas,  10  Stew.  Ch. 
171.  Or  the  agreement  is  impos- 
sible of  performance.  German 
Am.,  etc.  Co.'s  Assignee  y.  McCul- 
loch,  28  Ky.  Law  Rep.  133,  89  S. 
W.  5.  See  also  Herzog  y.  Her- 
man, 151  N.  T.  587,  45  N.  E.  1127, 
56    Am.    St    Rep.    646.     Contra, 
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i^parent  eoiudderations,  without  substance,  and  therefore  not 
adequate  to  support  a  promise.^^  If  a  suit  on  the  promise  is 
brought,  the  defense  is  based  on  what  is  termed  a — 

§  71.  Failure  oi  eonsideration. — ^For,  if  that  for  which  the 
promise  was  made  proves  a  nullity,  the  contract  becomes  void.®' 
Thus,  a  promissory  note  given  for  a  warranted  sewing-machine 
found  to  be  worthless  cannot  be  collected  by  the  original 
holder.'^  If,  while  the  consideration  is  supposed  to  be  valid, 
money  is  paid  on  the  contract,  it  may  on  discovery  of  the  in- 
validity be  recovered  back.**  And  the  like  principle  applies  to 
thiugs  other  than  money.'*    But, — 

§  72.  Defect  known. — ^If  the  parties  are  in  no  degree  mis- 
taken, and  the  thing  is  exactly  what  they  supposed  it  to  be, — 
and  there  is  no  fraud, — the  law,  not  undertaking  to  interfere 
with  their  bargain,  will  hold  the  consideration  to  be  good.*^ 
For  example,  if  at  a  public  sale  it  is  announced  that  only  such 
a  person's  interest  in  the  thing  is  to  be  disposed  of,  and  that 


Isinglass  Co.  v.  Russian  Cement 
Co..  154  Mass.  92,  27  N.  E.  1005, 
26  Am.  St.  Rep.  214,  12  L.  R.  A. 
563. 

KsFor  other  Illustrations  see 
Hocker  v.  Gentry,  3  Met  Ky.  4G3; 
Wentworth  v.  Wentworth,  5  N. 
H.  410;  Cabot  v.  Haskins,  3  Pick. 
S3;  Long  t.  Towl,  42  Mo.  545,  97 
Am.  D.  365;  Ehle  y.  Judson,  24 
Wend.  97;  Crosby  ▼.  Wood,  2  Sel- 
den,  369;  Woods  y.  Schlater,  24 
La.  An.  284;  Strong  y.  Courtney, 
6  Mod.  265. 

M  Dodge  Y.  OatiB,  27  Kan.  762; 
Sorrells  y.  McHenry,  38  Ark.  127; 
Montellus  y.  Wood,  56  la.  254; 
Powell  y.  Subers,  67  Ga.  448;  Jef- 
fries y.  Lamb,  73  Ind.  202;  Jones 
y.  Hathaway,  77  Ind.  14;  Stock- 
meyer  y.  Weidner,  32  La.  An. 
106;  House  y.  Kendall,  55  Tex. 
40;  Simpson  Centennary  College 
y.  BryttBL,  50  la.  293;  Snyder  y. 
Kurtz,  61  la.  593;  Taussig  y. 
Daecker,  90  N.  T.  3.  380. 

M  Thompson  y.  Wheeler,  etc. 
Manuf.  Co.,  29  KaiL  476.  On  the 
like  principle,  Lathrop*  y.  Hlckson, 
67  QtL  445;   Aultman^  eta  Ca  y^ 


Trainer,  80  la.  551,  45  N.  W.  757; 
Johnson  v.  Smith,  86  N.  C.  498. 

M  Met.  Cont.  219 ;  Add.  Cent  7th 
Eng.  ed.  232;  2  Chit.  Cont.  11th 
Am.  ed.  921;  Chapman  v.  Brook- 
lyn, 40  N.  Y.  372 ;  Fobs  v.  Richard- 
son, 15  Gray,  303;  Darst  v.  Brock- 
way,  11  Ohio,  462;  Spring  v. 
Coffin,  10  Mass.  31;  Wharton  y. 
O'Hara,  2  Nott  &  McC.  65;  Petti- 
bone  y.  Roberts,  2  Root,  258; 
Steele  v.Hobbs,  16  111.  59;  Wood- 
ward V.  Fels,  1  Bush,  162;  Griggs 
y.  Morgan,  9  Allen,  37;  Hotchklss 
y.  Judd,  12  Allen,  447;  Leach  y. 
TiltOA,  40  N.  H.  473;  Putnam  y. 
Westcott,  19  Johns.  73;  Rice  v. 
Peet,  15  Johns.  503;  Smith  v.  Mc- 
Cluskey,  45  Barb.  610;  French  v. 
Millard,  2  Ohio  St.  44. 

sflEssery  y.  Cowlard,  26  Ch.  D. 
191. 

STHaigh  y.  Brooks,  10  A.  &  E. 
309;  Pollard  y.  Lyman,  1  Day, 
156;  Poy  y.  Haughton,  85  N.  C. 
168;  Carson  y.  Kelley,  57  Tex. 
379;  Sutro  y.  Rhodes,  92  Cal.  117, 
28  Pac.  98;  Hunting  y.  Downer, 
151  Mass.  275,  23  N.  E.  838. 
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if  he  has  no  interest  the  purchaser  will  get  none,  an  entire  fail- 
ure of  title  will  not  lift  from  the  buyer  the  obligation  to  pay 
what  he  agreed.*"  And,  where  parties  are  mutually  cognizant 
of  a  doubt  as  to  a  title,  if  one  of  them,  in  exchange  for  the  oth- 
er's  promise  to  pay  an  agreed  sum,  executes  to  him  a  release, 
the  promise  can  be  enforced  though  it  is  ascertained  that  there 
was  no  title.*'    A  fortiori — 

§  73.  Matter  subsequent. — A  subsequent  depreciation  in  the 
value  of  the  thing,  or  its  failure,  does  not  constitute  an  avail- 
able failure  of  consideration.'®  So  it  was  where,  during  slav- 
ery, persons  bought  '^  or  hired  •*  slaves,  their  promises  to  pay 
were  not  rendered  void  by  emancipation.  And  a  note  given  to 
the  mother  of  a  bastard  child,  in  discharge  of  an  obligation  for 
its  support,  remains  good  though  the  child  dies.*'  Or  if,  after 
a  patent  is  sold  on  credit,  improvements  are  made  by  which  it 
becomes  valueless,  this  is  no  defense  to  a  suit  for  the  purchase- 
money.** 

§  74.  Partial  failure  of  consideration — ^Unlawful  in  part. — 
Where  the  consideration  for  an  indivisible  promise  is  in  part 
something  done  in  violation  of  law*'  and  in  remainder  some 
lawful  thing,  the  promise  cannot  find  support  on  the  lawful 
part  without  resting  also  on  the  unlawful,  and  the  whole  will 
be  void.''  But  if  there  are  two  promises,  the  one  founded  on 
the  unobjectionable  in  the  consideration  and  the  other  on  the 
evil,  the  former  will  be  sustained  and  the  latter  will  fail.*'  For 
example,  a  note  given  in  settlement  of  an  account  containing 


"Ellis  v.  Adderton,  88  N.  C. 
472. 

89  Kerr  v.  Lucas,  1  Allen,  279; 
Pay  V.  Richards,  21  Wend.  626. 

9C  Smith  V.  Qower,  2  Duvall,  17; 
Perry  ▼.  Buckman,  33  Vt.  7; 
Byrne  v.  Cummings,  41  Miss.  192; 
Gore  V.  Mason,  18  Me.  84;  Kerch- 
ner  v.  Gettys,  18  S.  C.  521;  Smock 
V.  Pierson,  68  Ind.  405.  34  Am.  R. 
269;  Blackman  v.  Dowling,  63 
Ala,  304;  Daniel  v.  Tarver.  70  Ga. 
203;  Varney  v.  Bradford,  86  Me. 
510,  30  Atl.  115. 

81  Dowdy  V.  McLellan,  52  Ga. 
408;  Rice  y.  Grange,  131  N.  T. 
149,  30  N.  E.  46. 


»»  Taylor  t.  Mayhew,  11  Heisk. 
596;  Topp  y.  White,  12  Heisk.  165. 

99  Potter  Y.  Earnest,  45  Ind.  416. 

M  Harmon  v.  Bird,  22  Wend. 
113. 

••Ante,  §  57. 

••McBratney  v.  Chandler.  22 
Kan.  692,  31  Am.  R.  213;  Tenney 
v.  Foote,  95  HI.  99;  Barton  v.  Port 
Jackson,  etc.  Plank  Road,  17  Barb. 
397;  Gipps  Brewing  Co.  v.  De 
France,  91  la.  108,  58  N.  W.  1087. 
28  L.  R.  A.  386. 

•7  Bishop,  Stat  Crimes,  %  1030; 
St  L.,  etc  R.  Co.  v.  Matthews,  64 
Ark.  398,  42  S.  W.  902,  39  L.  R.  A. 
467;  Glaze  v.  Duson,  40  La.  An. 
692,  4  So.  861. 
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Uwf nl  charges  and  charges  for  liquor  sold  in  violation  of  a  stat- 
ute cannot  be  collected;  •■  but,  before  the  settlement,  the  cred- 
itor might  have  separated  the  items,  and  enforced  payment  for 
the  lawful.**  Where  there  is  a  failure  of  a  part  of  a  lawful  con- 
sideration, the  reasoning  is  different.  The  part  which  failed 
was  simply  a  nullity,  it  imparted  no  taint  to  the  residue.  Hence, 
in  such  a  ease,  no  particular  amount  of  consideration  being  re- 
quired,* the  promise  may  be  enforced.*  At  the  same  time  the 
defendant  may  have  suffered  damages  in  respect  of  the  part  of 
the  consideration  which  failed,  and  so  be  entitled  to  his  cross- 
action  against  the  plaintiff,  or  to  recoup  the  damages,  or  main- 
tain a  set-off,  or  rescind  the  whole  contract;  and,  in  the  last 
ease,  return  what  of  value  he  received,  and  treat  the  considera- 
tion as  having  altogether  failed.  Often  there  is  an  election  of 
methods.  All  this  could  not  be  profitably  explained  except  to 
a  reader  familiar  with  the  entire  law  of  contracts  and  with  the 
proceedings  in  courts.  It  is  deemed  best,  therefore,  not  to  pur- 
sue the  subject  further  in  this  place;  reserving  the  rest  for 
other  connections.* 

§  75.  Oral  proof  of  consideration. — ^In  principle  there  is  a' 
distinction  between  what  the  parties  mutually  undertake  to  do,. 
and  the  cause — or  consideration — ^which  moves  them  to  the  un- 
dertaking. So,  in  practice,  if  they  set  down  their  promises  inr 
writing,  the  terms  expressing  them  are  carefully  worded ;  but 
the  part  which  states  the  consideration  as  often  varies  from  the 


M  Perkins  y.  Gummings,  2  Gray, 
25S;  Covinprton  y.  Threadgill,  88 
N.  C  186;  Gotten  y.  McKenzie,  57 
BCiss.  418;  Moffitt  v.  Bulson,  96 
CaL  106,  30  Pac.  1022;  AUen  y. 
Pearce,  84  Qa.  606,  10  S.  E.  615. 
See  contra,  Shaw  y.  Garpenter,  54 
Vt  185,  41  Am.  R.  837. 

MGhase  y.  Burkbolder,  6  Har- 
ris, Pa.  48;  Rosenblatt  v.  Town- 
ley,  73  Mo.  536. 

lAnte,  S  45. 

s  Gotten  y.  McKenzle,  57  Miss. 
418;  Franklin  y.  Mmer,  4  A.  &  10. 
599,  605;  Juchter  y.  Boehm,  63 
Qa.  71;  Gase  v.  Grim,  77  Ind.  565; 
Hodgdon  v.  Golder,  75  Me.  293, 
295.  Such  Is  the  general  rule, 
and  the  cases  supporting  it  are 
inniiiQeFabla     But  where   a   fa- 


ther made  a  compromise  with  a 
turnpike  company,  releasing  it 
from  all  liability  for  injuries  both 
to  himself  and  to  his  minor  son^ 
and  receiving  in  return  the  com- 
pany's promise  to  pay  him  a  gross 
sum.  It  was  held  that  he  could 
maintain  no  action  on  the  agree- 
ment, because  the  father's  release 
did  not  bar  the  son's  claim,  and 
it  was  impossible  to  discern  what 
part  of  the  sum  was  due  to  the 
father.  Green  v.  Perkins,  3  Lea, 
491.  See  also  Torinus  y.  Buck- 
ham,  29  Minn.  128. 

sFor  a  citation  of  many  cases 
on  the  topic,  and  some  helpful 
suggestions,  see  1  Pars.  Gont  462- 
467;  Met  Gont  216,  219,  220. 
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real  truth  as  otherwise.  Therefore  the  consideration  expressed 
in  a  written  contract  ought  to  be  open  to  inquiry  by  oral  evi- 
dence. The  better  doctrine  holds  it  to  be  so.*  Such  evidence  in 
no  degree  modifies  that  to  which  they  give  their  mutual  con- 
sent.^ This  doctrine  may  on  special  grounds  require  some  par- 
tial exceptions  in  particular  cases,*  and  there  are  decisions  more 
or  less  adverse.*^  But  by  what  is  deemed  the  just  view,  limited 
only  in  ways  not  affecting  the  mass  of  cases,  the  reason  of  the 
rule  which  forbids  oral  evidence  to  control  a  written  instru- 
ment does  not  extend  to  the  consideration  for  a  promise  em- 
bodied in  it,  therefore  the  rule  itself  does  not.* 


*Pam8worth  v.  Boardman,  131 
Mass.  115;  Holme's  Appeal,  29 
Smith,  Pa.  279;  Wilkinson  v.  Scott, 
17  Mass.  249,  257;  Kinzie  v.  Pen- 
rose, 2  Scam.  515;  Rockhill  v. 
Spraggs,  9  Ind.  30;  Jones  v.  Jones, 
12  Ind.  389;  Lawton  v.  Bucking- 
ham, 15  la.  22;  Emmons  v.  Little- 
field,  13  Me.  233;  Kumler  v.  Fergu- 
son, 7  Minn.  442;  Morris  Canal, 
etc.  Co.  V.  Ryerson,  3  Dutch.  457; 
Wooden  v.  Shotwell,  3  Zab.  465; 
Jack  V.  Dougherty,  3  Watts,  151; 
Curry  v.  Lyles,  2  Hill,  8.  C.  404; 
Holbrook  v.  Holbrook,  30  Vt.  432; 
Hannah  v.  Wadsworth,  1  Root,  45S; 
Strawbrldge  v.  Cartledge,  7  Watts 
&  S.  394;  Brown  v.  Summers,  91 
Ind.  151;  Kennedy  ▼.  Goodman,  14 
Neb.  585;  Huebsch  v.  Scheel,  81 
111.  281;  Bragg  v.  Stanford.  82  Ind. 
234;  Taylor  v.  Wightman,  51  la. 
411;  State  v.  Gott,  44  Md.  341; 
Altrlnger  y.  Capeheart,  68  Mo.  441; 
Ryan  v.  Hamilton,  205  111.  191,  68 
N.  E.  721;  McGary  v.  McDermott, 
207  Pa.  620,  57  Atl.  46. 

s  Stufflebeem  y.  Arnold,  57  Cal. 
11. 

•  Post,  §  275;  McConnell  y. 
Brayner,  63  Mo.  461;  Connor  y. 
Follansbee,  59  N.  H.  124;  Dayis  y. 
Jemlgan,  71  Ark.  494,  76  S.  W. 
554.  Where  the  statement  shows 
the  consideration  is  "contractual" 
parol  eyldence  Is  not  admissible. 
Picket  y.  Green,  120  Ind.  584, 
N.  B.  737. 


f  Murphy  y.  Mobile  Branch 
Bank,  16  Ala.  90;  Morse  y.  Shat- 
tuck,  4  N.  H.  229,  17  Am.  D.  419; 
Schemerhorn  y.  Vanderheyden,  1 
Johns.  139;  Emery  y.  Chase,  5 
Greenl.  232.  Where  the  expres- 
sion is,  "for  diyers  other  good 
considerations,"  the  real  consid- 
eration may  be  shown.  Johnson 
y.  Boyles,  26  Ala.  576.  "Value  re- 
celyed."  Osgood  y.  Brlngolf,  32 
la.  265. 

«Ely  y.  Wolcott,  4  Allen,  506, 
507;  Peacock  y.  Monk,  1  Yes.  Sen. 
127;  Llanelly  Ry.,  etc.  y.  London, 
etc.,  R.  R.,  Law  Rep.  7  H.  L.  550, 
556,  8  Ch.  Ap.  942;  Goward  y.  Wa- 
ters, 98  Mass.  596,  599;  Klrkham 
y.  Boston,  67  111.  599;  Coggeshall 
y.  Coggeshall,  1  Strob.  43;  Arms 
y.  Ashley,  4  Pick.  71;  Attlx  y.  Pe- 
lan,  5  la.  336;  Tlngley  y.  Cutler,  7 
Conn.  291;  Mouton  y.  Noble,  1  La. 
An.  192;  Cummings  y.  Dennett,  26 
Me.  397;  Patchin  y.  Swift,  21  Vt. 
292;  Thompson  y.  Blanchard,  3 
Comst.  335;  Long  y.  Dayls,  18  Ala. 
801;  Pettlbone  y.  Roberts,  2  Root, 
258;  Smith  y.  Brooks,  18  Ga.  440; 
Herrick  y.  Bean,  20  Me.  51;  New- 
ton y.  Jackson,  23  Ala.  335; 
Marsh  y.  Lisle,  34  Miss.  173;  War- 
ren y.  Walker,  23  Me.  453; 
Haynes  y.  Roglllio,  20  La.  An. 
238;  Collier  y.  Mahan,  21  Ind. 
110;  Aurora  y.  Cobb,  21  Ind.  492; 
Swope  y.  Forney,  17  Ind.  885; 
BurrlU  y.  Saunders,  86  Me.  409. 
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n.    Whsre  the  Contract  is  WhoUy  Executory,  as  Depending  on 

Mutual  Promises. 

§  76.  What — The  only  case  of  a  contract  wholly  executory 
— that  is,  executory  on  both  sides — ^is  where  there  are — 

Mutual  inromises. — ^A  promise  of  a  thing  of  value  is  itself 
valuable  when  made  on  a  consideration;  so  that^  if  two  persons 
simultaneously  promise,  each  to  the  other,  some  valuable  thing, 
this  constitutes  a  good  contract.  The  promise  of  the  one  is  the 
consideration  for  that  of  the  other.*  It  is  so  even  though  the 
promise  of  the  one  is  oral  while  that  of  the  other  is  in  writing ;  ^® 
or  of  the  one  is  express  while  the  other's  is  implied.^^  And  if 
parties  mutually  agree  to  postpone  the  time  for  the  perform- 
ance of  a  contract,  this  is  effectual,  the  promise  of  the  one  being 
a  consideration  for  that  of  the  other. ^*    But — 

§  77.  By  one  only. — ^A  promise  by  one  with  nothing  in  re- 
turn, is  void ;  ^*  as,  if  he  undertakes  in  writing  to  convey  land 
to  another  who  neither  agrees  to  buy  nor  pays  anything  for  the 
promise,^^  or  to  remain  with  and  learn  a  trade  of  another  who 
does  not  agree  to  teach.^' 


•  Fank  v.  Hough,  29  HI.  145; 
Downey  v.  Hinchman,  25  Ind. 
453;  PhUllps  y.  Preston,  5  How. 
U.  S.  278;  Leach  v.  Keach,  7 
fa.  232;  Rlppey  v.  Frieda.  26 
Mo.  523;  HartzeU  v.  Saunders,  49 
Mo.  433,  8  Am.  R.  136;  Coleman 
T.  Eyre,  45  N.  Y.  38;  Nunnally  v. 
White,  3  Met  Ky.  584;  Babcock 
T.  Wilson,  17  Me.  372.  25  Am.  D. 
263;  Whitehead  v.  Potter,  4  Ire. 
257;  Appleton  v.  Chase.  19  Me. 
74;  Byrd  v.  Fox,  8  Mo.  574;  Con- 
gregational Society  v.  Perry,  6  N. 
H.  164,  5  Am.  D.  455;  George  v. 
Harris,  4  N.  H.  533,  7  Am.  D.  446;  , 
Briggs  V.  Slzer.  30  N.  Y.  647; 
Forney  v.  Shipp,  4  Jones,  N.  C. 
527;  Nott  T.  Johnson,  7  Ohio  St. 
270;  Abrams  y.  Suttles,  Busbee, 
99;  Barrtnger  v.  Warden,  12  Cal. 
311;  Missisqnoi  Bank  v.  Sabin,  48 
Vt  239;  Wlnberry  v.  Koonce,  83 
N.  C.  351;  Bamett  v.  Black 
(Mich.),  102  N.  W.  390;  Mai^r  v. 
Burlington,   etc   R.   Co.,   121    la. 


117,  96  N.  W.  716;  Dendy  v.  Rus- 
sell. 67  Kan.  721.  74  Pac.  248. 

loDicken  v.  Morgan,  54  la.  684; 
Sellers  v.  Greer,  172  111.  549,  50  N. 
E.  246,  40  L.  R.  A.  549;  Muscatine 
W.  Co.  V.  Muscatine  L.  Co.,  83  la. 
112,  52  N.  W.  108,  39  Am.  St.  Rep. 
284. 

11  Jones  V.  Binford,  74  Me.  439; 
Newmarket,  etc.  Co.  v.  Coon,  150 
Mass.  566,  23  N.  K  80;  Minneapo- 
lis M.  Co.  V.  Goodrow,  40  Minn. 
497,  42  N.  W.  356,  4  L.  R.  A.  202. 

12  McNish  v.  Reynolds,  14  Nor- 
ris.  Pa.  483. 

13  Thome  v.  DeaSj  4  Johns.  84; 
Vogel  V.  Pecol,  157  111.  339,  42  N. 
B.  386,  30  L.  R.  A.  491 ;  Abbott  v. 
Hapgood,  150  Mass.  248,  22  N.  E. 
907,  15  Am.  St  Rep.  193,  5  L.  R. 
A.  586. 

14  Bean  v.  Burbank,  16  Me.  458, 
33  Am.  D.  681;  Burnet  v.  Bisco, 
4  Johns.  235;  Mers  v.  Franklin 
Ins.  Co.,  68  Mo.  127. 

15  Lees  y.  Whltcomb,  5  Bing.  34, 
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§  78.  Both  bound  or  neitho*. — ^A  commoii  method  of  enter- 
ing into  this  contract  is  for  one  person  to  make  an  offer  to  an- 
other J  then,  if  the  latter  accepts  it,  the  contract  becomes  thereby 
perfected-^^  And,  nnless  both  are  bound,  so  that  an  action 
could  be  maintained  by  either  against  the  other  for  a  breach, 
neither  will  be  bound.^^  This  proposition  is  absolutely  axio- 
matic, not  admitting  of  being  overthrown  by  authorities,  so 
long  as  the  law  requires  something  of  value  as  a  consideration ;  *• 
for,  where  it  is  admitted  that  there  is  nothing  for  A's  promise 
to  rest  on  but  B*s  promise,  if  B  has  not  prcxmised  A's  promise 
rests  on  nothing,  and  is  void.  There  may  be  cases  in  seeming 
contradiction  to  this ;  if  there  are  any  really  so,  they  are  not  to 
be  followed.  In  one  case,  parties  agreed  that  one  of  them 
should  supply  the  other  during  a  designated  period  with  cer- 
tain stores,  as  the  latter  might  order.  He  made  an  order  which 
was  filled ;  then  made  another,  which  was  declined ;  and  on  suit 
brought  the  defendant  rested  his  case  on  the  lack  of  mutuality 
in  the  contract,  which,  he  contended,  rendered  it  void.  Plainly 
it  stood,  in  law,  as  a  mere  continuing  offer  by  the  defendant; 
but,  when  the  plaintiff  made  an  order,  he  thereby  accepted  the 
offer  to  the  extent  of  the  order,  and  it  was  too  late  for  the  other 
to  recede.  So  judgment  went  for  the  plaintiff;  Brett,  J.,  ob- 
serving,  that  this  case  **does  not  decide  the  question  w^hether 
the  defendant  might  have  absolved  himself  from  the  further 
performance  of  the  contract  by  giving  notice.""  So,  in  the 
proper  place,  we  shall  see  that  a  contract  by  mutual  promises, 
between  an  adult  and  a  minor,  is  binding  on  the  adult;  but  that 
is  because  the  minor's  promise  is  only  voidable,  and  his  right  to 
recede  is  a  personal  privilege. 

§  79.  Simultaneous. — If  the  promise  of  each  is  made  at  a 
different  time  from  that  of  the  other,  though  on  the  same  day, 
and  the  two  are  not  connected,  both  are  void.  In  form  or  effect 
they  must  be  simultaneous.^®    Still,  as  we  have  just  seen,  a  long 


2  Moore  &  P.  86,  3  Oar.  &  P.  289. 
And  see  Booth  v.  Fitzer,  82  Ind. 
66. 

i«Goodpaster  v.  Porter,  11  la. 
161;  Thomason  v.  Dill,  30  Ala. 
444;  Boies  v.  Vincent,  24  la.  387; 
Livesley  v.  Heise,  45  Or.  148,  76 
Pac.  952;  Kaplan  v.  WTiitworth 
(La.  Ann.)  40  So.  723. 

17  Stilus   y.   McGlellan,   6   Oolo. 


89;  Townsend  v.  Fisher,  2  Hilton, 
47;  Ewlns  v.  Gordon,  49  N.  H. 
444.  And  see  Jenkins  v.  Wil- 
liams, 16  Oray,  158;  post,  {  818. 

18  Ante,  §§  41,  45. 

i»  Great  Northern  Ry.  v.  With- 
am.  Law  Rep.  9  G.  P.  16,  20. 

«o  Livingston  y.  Rogers,  1 
Gaines,  583;  Keep  v.  Goodrich,  12 
Johns.  397;  Tucker  y.  Woods,  12 
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tinie  may  in  mere  foirm  mtervene  between  the  promises;  as, 
where  a  standing  offer  is  made  by  the  one  party,  then  months 
afterward  it  is  accepted  by  the  other.  Here,  in  legal  effect, 
the  promises  became  simultaneous  on  the  latter  day. 

UL    Where  the  Contract  is  whoUy  Executed. 

§  80.  In  general. — One's  first  impression  of  a  contract  fully 
executed  on  both  sides  is,  that  it  is  ended,  and  no  questions  con- 
cerning it  remain.  But,  on  reflection,  we  see  that  the  rights, 
relations,  and  responsibilities  of  the  parties  are  changed,  in  de- 
grees and  ways  differing  with  the  varying  circumstances.  For 
example,  property  has  been  acquired  or  lost,  a  new  executory 
contract  has  been  created  by  the  law,  creditors  have  been  in- 
vested with  new  rights,  the  status  of  the  parties  is  altered,  or 
something  else  has  been  done  or  suffered;  so  that,  though  the 
contract  is  in  a  sense  ended,  in  another  and  most  important 
sense  it  remains.  The  particular  explanations  will  in  the  main 
be  given  in  other  connections,  but  something  should  be  added 
in  this  place. 

§  81.  Without  consideration. — ^Though  a  contract  is  without 
consideration,  yet,  if  it  is  voluntarily  and  with  full  knowledge 
of  the  facts  executed,  the  property  in  the  thing,  whether  money 
or  a  chattel,  is  transferred,  and  it  cannot  be  reclaimed.*^  So 
that  a  consideration  is  not  an  essential  part  of  an  executed  con- 
tract ;  **  yet,  where  the  claims  of  creditors  intervene,  the  want 
of  it  may,  as  to  them,  be  important.''  A  common  illustration 
is  a — 

§  82.  Gift — (Delivery). — A  mere  promise  of  a  thing  to  one 
is  void  for  want  of  consideration,  and  words  of  present  gift 
are  only  a  promise.**    But  when  the  promise  is  executed  by  the 


Johns.  190,  7  Am.  D.  305;  James 
V.  Fulcrod,  5  Tex.  512,  56  Am.  D. 
743:  Buckingham  y.  Ludlam,  40 
N.  J.  Eq.  422.  2  AU.  465;  Flanders 
V.  Wood.  83  Tex.  277,  18  S.  W.  572. 

21  Matthews  t.  Smith,  67  N.  C. 
374;  NeweU  ▼.  March,  8  Ire.  441; 
Hubhard  y.  Hickman,  4  Bush, 
204.  96  Am.  D.  297;  McNett  y. 
Cooper,  13  Fed.  586. 

ss  Maxwell  y.  Grayes,  59  la.  613. 

»  nies  V.  Cox,  83  Ind.  577;  Tut- 


tle  V.  Turner,  28  Tex.  759;  Kerri- 
gan y.  Rautigan,  43  Conn.  17; 
Ck>thran  y.  Forsyth,  68  Ga.  560. 

a*  Brewer  y.  Haryy,  72  N.  C. 
176;  Irons  y.  Smallpiece,  2  B.  & 
Aid.  551;  Madison  y.  Shockley,  41 
la.  451;  Morse  v.  Low,  44  Vt 
561;  Pearson  y.  Pearson,  7  Johns. 
26;  Phelps  y.  Pond,  23  N.  Y.  69; 
Thompson  y.  Dorsey,  4  Md.  Gh. 
149;  Johnson  y.  Steyens,  22  La. 
An.  144;  Spencer  y.  Vance,  57  Mo. 
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delivery  of  the  things  the  imperfection  in  the  contract  of  gift  is 
cured,  and  the  thing  cannot  be  reclaimed.*'    And, — 

§  83.  Under  seal  without  delivery. — Aa  delivery  is  not  es- 
sential to  a  sale  of  personal  property  where  no  rights  of  third 
persons  are  concerned ;  '*  so  it  is  not  to  a  gift,  if  made  by  a 
writing  under  seal,  which  imports  a  consideration.*^ 

§  84.  Other  illustrations — ^might  be  added,  but  these  will 
make  sufiSciently  plain  the  main  doctrine  of  the  sub-title; 
namely,  that  no  consideration  is  necessary  in  an  executed  con- 
tract. 

IV.    Where  the  Contract  is  Executed  in  Part. 

§  85.  New  consideration. — If  a  contract,  imperfect  for  want 
of  consideration,  is  in  part  executed, — ^then,  if  the  contract  is 
renewed  on  sufficient  consideration, — ^the  past  as  weU^  as  the 
future  is  thereby  made  secure.*'    Thus, — 


427;  Reeves  y.  Capper,  5  Bing.  N. 
C.  136,  6  Scott,  877;  Bourne  v. 
Fosbrooke,  18  C.  B.  N.  S.  515,  11 
Jur.  N.  S.  202;  Williams  v. 
Forbes.  114  111.  167,  28  N.  E.  463; 
Clay  T.  Layton,  134  Micli.  317,  96 
N.  W.  458. 

2B  Faxon  v.  Durant,  9  Met  339; 
Camp's  Appeal,  36  Conn.  88,  4 
AuL  D.  39;  Succession  of  De 
Pouilly,  22  La.  An.  97;  Rockwood 
V.  Wiggin,  16  Gray,  402;  Gardner 
v.  Merrltt,  32  Md.  78,  3  Am.  R. 
115;  Ellis  V.  Secor.  31  Mich.  185, 
18  Am.  R.  178;  Smith  v.  Smith, 
7  Car.  &  P.  401;  Bond  v.  Bunting, 
28  Smith,  Pa.  210;  Marsh  v.  Ful- 
ler, 18  N.  H.  360;  HiUebrant  v. 
Brewer,  6  Tex.  45,  55  Am.  D.  757; 
Little  V.  WiUets,  55  Barb.  125,  37 
How.  Pr.  481;  Payne  v.  Powell,  5 
Bush,  248;  Hageman  v.  Hageman, 
204  111.  378.  68  N.  E.  381;  Mc- 
Guire  v.  Murphy,  94  N.  Y.  S.  1005. 
But  the  weight  of  authority  is  be- 
lieved to  sustain  the  doctrine  that 
the  right  of  a  parent  to  reclaim 
the  custody  of  a  child  cannot  be 
defeated  by  a  mere  parol  gift  of 
the  child  to  another.  See  Ex 
parte  Reynolds   (S.  C),  53  S.  E, 


490.  Though  under  certain  cir- 
cumstances an  estoppel  against  re- 
claiming may  arise.  Enders  v. 
Enders,  164  Pa.  26,  27  L.  R.  A. 
56.  The  estoppel,  however,  la  en- 
forced more  in  the  interest  of  the 
child  than  of  the  donee. 

ae  McCoy  v.  Moss,  5  Port  88; 
Visher  v.  Webster,  13  Cal.  58; 
Sidwell  V.  Lobly,  27  111.  438;  In- 
gersoll  T.  Kendall,  13  Sm.  &  M. 
611;  Burt  v.  Dutcher,  34  N.  Y. 
493;  Hooban  v.  BidweU,  16  Ohio, 
509,  47  Am.  D.  386;  Ludwig  v. 
Fuller.  17  Me.  162,  35  Am.  D.  245; 
post,  §  1309. 

sTMcCutchen  v.  McCutchen,  9 
Port  650;  , Irons  v.  Smallpiece,  2 
B.  &  Aid.  551,  552;  Horn  v.  Gart- 
man,  1  Fla.  63 ;  Hannon  v.  The  St, 
9  Gill,  440.  See  Butler  v.  Scofield, 
4  J.  J.  Mar.  139;  Gordon  v.  Wil- 
son, 4  Jones,  N.  C.  64;  McBwen  v. 
Troost,  1  Sneed,  Tenn.  186;  Abbot 
T.  Williams,  2  Brev.  38. 

M  Met  Cont  201;  Loomis  v.  New- 
hall,  15  Pick.  159;  Andrews  v. 
Ives,  3  Conn.  368;  Cooper  v.  Bay 
St  Gas  Co.,  127  Fed.  432;  Jones 
y.  Comer,  25  Ky.  Law  Rep.  778,  76 
S.  W.  392. 
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§  86.  Past  and  future  support. — ^An  undertaking  to  pay  for 
the  support  of  a  child,  both  past  and  future,  in  consideration  of 
a  promise  to  continue  the  child's  nurture,  is  binding  as  to  board 
already  furnished  equally  as  to  future  board."    Again, — 

§  87.  Validated  by  part  execution. — ^A  contract  is  often 
sach  that,  until  something  is  done  under  it,  the  consideration 
is  imperfect,  yet  a  partial  performance,  or  complete  perform- 
ance on  one  side,  supplies  the  defect.'®  If,  for  example,  one 
promises  another,  who  makes  no  promise  in  return,  to  pay  him 
money  when  he  shall  have  done  a  specified  thing,  if  he  does  it, 
not  only  is  the  contract  executed  on  one  side,  but  also  the  con- 
sideration is  perfected,  and  payment  can  be  enforced.'^  And, 
in  more  general  terms,  when  for  any  cause  the  party  from 
whom  the  consideration  moves  is  not  compellable  to  render  it, 
if  he  does  render  it,  the  contract  becomes  thereby  perfected.'^ 
On  this  principle,  one's  voluntary  promissory  note,  given  to  aid 
in  the  construction  of  a  railroad,  is,  when  the  road  is  built  and 
in  operation,  no  longer  voluntary,  but  on  a  valuable  considera- 
tion." 

V.    Where  the  Consideration  is  Executed. 

§  88.  Oonnection  of  consideration  and  promise. — ^For  the 
consideration  and  promise  to  depend  each  on  the  other,  so  as 
together  to  constitute  a  contract,  there  must  obviously  be  the 
proper  connection  between  them.  If,  in  the  cases  just  stated, 
the  thing  done  to  complete  the  consideration  were  some  act 
having  no  relation  to  the  promise,  it  would  have  no  effect ;  so, 
on  the  other  hand,  if  the  promise  lacks  the  proper  relation  to 
the  consideration,  there  will  be  no  contract.    Thus, — 

§  89.  Gift  not  a  consideration. — One  who  has  made  a  gift 
of  a  thing  to  another  cannot  go  back  on  his  own  act  and  com- 
pel payment.**    Therefore  what  has  been  given,  or  otherwise 


s»  Wiggins  V.  Kelzer,  6  Ind.  252; 
Irwin  V.  Locke,  20  Ck>lo.  148,  36 
Pac.  898. 

*9  See,  for  a  helpful  illustration, 
ante,  %  78.  In  re  McDougald's  Est., 
146  CaL  191,  79  Pac.  875;  Emer- 
son V.  Pacific,  etc  Co.  (Minn.),  104 
N.  W.  573. 

u  Andreas  v.  Holcombe,  22  Minn. 
S39;  MlUer  t.  McKenzle,  95  N.  Y. 
575;  WUletts  v.  Ins.  Co.,  45  N.  T. 
45,  6  AnL  R.  31. 


»  Storm  V.  U.  S.,  94  U.  S.  76; 
Guilford  Methodist  Ep.  Par.  v. 
Clarke,  74  Me.  110;  Birdsall  y. 
Birdsall,  52  Wis.  208;  McCoy  v. 
McCoy,  32  Ind.  App.  38,  69  N.  E. 
193. 

•8  Wright  V.  Irwin,  35  Mich.  347; 
Stevens  ▼.  Corbitt,  33  Mich.  458. 

s«  University  v.  McNair,  S  Ire. 
Bq.  606. 
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voluntarily  paid  or  transferred,  with  full  knowledge  of  the 
facts,  without  expectation  of  anything  in  return,  as  already  ex- 
plained,*' or  with  no  legal  liability  assumed  at  the  time  on  the 
other  side,  can  be  no  consideration  for  a  fresh  promise.** 
Hence, — 

§  90.  Past  consideration. — ^It  has  become  established,  as  gen- 
eral doctrine,  requiring  such  qualifications  as  its  reasons  indi- 
cate, that  a  past  and  executed  consideration  will  not  sustain  a 
promise.*^  For  example,  it  is  a  debtor's  duty  to  pay  his  debt 
promptly  on  its  becoming  due,  so  that  forbearance  by  the  cred- 
itor is  a  consideration  for  an  agreement  between  the  parties." 
But  after  the  day  of  payment  has  gone  by,  and  the  creditor  has 
forborne,  this  thing  of  the  past  is  no  consideration  for  a  fresh 
promise.**  And  where  those  necessaries  which  ordinary  paternal 
duty  requires  a  father  to  supply  have  been  sold  to  a  minor  son 
solely  on  the  credit  of  the  latter,  it  now  becomes  impossible  for 
the  father,  by  a  mere  promise,  to  bind  himself  to  the  seller  to 
pay  for  them.**    But, — 

§  91.  At  request. — ^If  the  thing  done  was  at  the  request  of 
the  promisor,  it  will  sustain  the  promise;*^  because,  as  the 
reader  perceives,  though  the  request,  the  doing,  and  the  promise 
may  have  been  on  different  days,  or  even  in  different  years,  the 
whole  thus  becomes  one  transaction.    And, — 


M  Ante,  §§  52,  56-58,  70.  72,  82. 

39  Watson  V.  Dunlap,  2  Cranch 
C.  C.  14;  Bulkley  ▼.  Landon,  2 
Conn.  404;  Eastwood  v.  Kenyon, 
11  A.  &  E.  438. 

87  Ante,  §  79;  Mills  v.  Wyman, 
3  Pick.  207;  Loomis  v.  Newhall, 
15  Pick.  159;  Barlow  v.  Smith,  4 
Vt.  139;  Comstock  v.  Smith,  7 
Johns.  87;  Tomlinson  v.  Smith,  2 
la.  39.  Snow  v.  Hix,  54  Vt  478. 
But  where  there  was  an  oral  agree- 
ment, that  plaintiff  was  to  be  paid 
for  his  services  In  procuring  a 
contract,  a  written  agreement  to 
pay  In  the  future  for  those  serv- 
ices was  sustained  as  merely  put- 
ting into  written  form  what  had 
been  antecedently  agreed  to.  Parke 
&  Lacy  Co.  v.  San  Francisco  Bridge 
Co.,  145  Cal.  534,  79  Pac.  71. 

88  Ante,  §  63. 

8»Shealy  v.  Toole,  56  Ga.  210. 


And  see  Young  v.  Hill,  67  N.  Y. 
162,  23  Am.  R.  99. 

40  Freeman  v.  Robinson,  9  Vroom, 
383, 20  Am.  R.  399.  See  also  Bestor 
V.  Roberts,  58  Ala.  331.  Nor  does 
a  promise  to  carry  out  the  wishes 
of  a  deceased  wife  bind  the  hus- 
band. Peck  V.  Peck,  77  Cal.  106, 
19  Pac.  227,  11  Am.  St  Rep.  244, 
1  Li.  R.  A.  185.  But  a  promise  to 
perform  a  promise  enforceable  in 
equity  is  binding.  Condon  v.  Barr, 
49  N.  J.  L.  53,  6  Atl.  614. 

*i  Hunt  V.  Bate,  3  Dyer,  272a; 
Lampleigh  v.  Brathwait,  Hob.  105; 
Carson  ▼.  Clark,  1  Scam.  113;  Com- 
stock ▼.  Smith,  7  Johns.  87;  Allen 
V.  Woodward,  2  Fost  N.  H.  544; 
Alcinbrook  y.  Hall,  2  Wils.  309; 
Tappin  v.  Broster,  1  Car.  &  P.  112; 
Foster  v.  Gtordon  (Minn.),  104  N. 
W.  765;  Bier  v.  Bash,  95  N.  Y.  S. 
281.  107  App.  Div.  429. 
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§  92.  Iiiq>lied  request — ^Where  the  evidence  or  circum- 
fltanees  do  not  clearly  shpw  that  the  executed  consideration 
was  a  gratuity,  or  was  something  else  which  cast  no  legal  ob- 
ligation on  the  promisor,  and  out  of  which  the  law  created  no 
promise,  the  jury  under  direction  of  the  court  may  infer,  as  of 
fact  or  of  law,  a  previous  request,  to  satisfy  the  justice  of  the 
particular  case.**    Of  course, — 

§  93.  Previous  obligation. — If,  under  the  circumstances,  the 
law  had  created  a  promise  when  the  consideration  passed,*'  as, 
if  a  benefit  had  been  conferred  on  the  promisor  and  accepted, 
with  no  evidence  of  its  being  a  gratuity,**  or,  if  the  promise  is 
made  in  discharge  of  any  subsisting  legal  obligation,  however 
it  may  have  originated  in  some  prior  transaction,**  the  consid- 
eration will  require  no  previous  request  to  make  it  adequate; 
though,  in  mere  form  of  technical  pleading,  such  an  allegation 
may  be  necessary.*^ 


VI.    The  Waiver  of  Imperfections  in  the  Consideration, 


§  94.  Waiving  legal  rights  in  general. — The  doctrine  is 
familiar,  that  no  man  is  compellable  to  stand  on  a  right  which 
the  law  gives  him.  He  can  always  waive  it,  if  he  chooses.  And 
the  rule  applies  equally  to  a  right  conferred  by  the  common 
law,  by  a  statute,  and  by  a  written  constitution.*^    Therefore, — 


4>Oatfield  V.  Waring,  14  Johns. 
188;  Hicks  ▼.  Burhans,  10  Johns. 
243;  Wilson  v.  Edmonds,  4  Fost 
N.  H.  517;  Doty  v.  Wilson,  14 
Johns.  378;  Pool  ▼.  Homer,  64  Md. 
131,  20  AtL  1036;  Moore  v.  Elmer, 
180  Mass.  15,  61  N.  E.  259. 

*»  Exall  V.  Partridge,  8  T.  R.  808. 

**  Post,  S  210;  Seymour  v.  Marl- 
boro, 40  Vt  171;  Kenan  v.  Hollo- 
way,  16  Ala.  53,  50  Am.  D.  162. 

«6  Beadle  v.  Whitlock,  64  Barb. 
287;  Jennings  v.  3rown,  12  Law 
J.  N.  8.  Ex.  86  (which  compare 
with  Beaumont  v.  Reeve,  8  Q.  B. 
483) ;  Allen  ▼.  Davison,  16  Ind.  416; 
Maurer  ▼.  Mitchell,  9  Watts  &  S. 
69;  Spauldlng  y.  Crawford,  27 
Tex.  155;  Cook  ▼.  Bradley,  7 
Conn.  67,  18  Am.  D.  79;  Bailey  t. 
Bossing,  29  Conn.  1;   Merrick  y. 


Bank  of  the  Metropolis,  8  0111,  59; 
Swift  V.  Crocker,  21  Pick.  241; 
Warner  v.  Booge,  15  Johns.  233; 
Belfast  ▼.  Leominster,  1  Pick.  123, 
127.  In  Beaumont  v.  Reeve,  supra, 
Lord  Denman,  C.  J.,  at  p.  487, 
said:  "An  express  promise  cannot 
be  supported  by  a  consideration 
from  which  the  law  could  not 
imply  a  promise,  except  where  the 
express  promise  does  away  with  a 
legal  suspension  or  bar  of  a  right 
of  action  which,  but  for  such  sus- 
pension or  bar,  would  be  valid;" 
adding:  "This  result  we  arrived 
at,  after  much  deliberation,  and 
we  now  adhere  to  it"  See  Runna- 
maker  v.  Cordray,  54  111.  303. 

«•  Met  Gont  193  et  seq. 

« 1  Bishop,  Crim.  Law,  §9  995- 
1007;   1  Bishop,  Crim.  Proced.  I. 
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§  95.  Bar  of  statute  of  limitations. — ^If  the  right  to  sue  upon 
a  violated  contract  is  barred  by  the  Statute  of  Limitations,  the 
delinquent  may  waive  this  defence.**  One  method  of  waiver  is 
to  neglect  to  plead  the  statute  when  sued.**  But  the  common 
method,  which  is  sufficient,  is  by  an  express  promise  to  pay,  or 
by  such  an  acknowledgment  of  present  indebtedness  as  implies 
a  promise.***  On  this  principle,  it  is  no  defence  to  an  agreement 
to  pay  the  note  of  a  third  person,  that  the  Statute  of  Limita- 
tions has  fully  run  against  the  note.*^  A  conditional  promise 
will  suffice;  but,  in  this  case,  the  debt  can  be  recovered  only 
on  the  plaintiff's  showing  that  the  condition  ha^  been  fulfilled.** 
Again,— 


§S  117-126;  FuUer  Co.  v.  Young 
Co.,  126  Fed.  343;  Bennett  v.  Mah- 
ler. 85  N.  Y.  S.  669,  90  App.  Div. 
22. 

48  The  doctrine  Is  not  always 
put  on  these  reasons.  Ante,  §  12. 
But  the  views  in  the  text  accord, 
if  not  with  the  language  of  the 
modem  decisions,  with  the  decis- 
ions themselves.  The  old  notion, 
that  the  lapse  of  the  statutory  pe- 
riod creates  a  presumption  of  pay- 
ment, consequently  that  payment 
will  be  enforced  whenever  his  pre- 
sumption is  rebutted  by  the  evi- 
dence, is  exploded.  A  late  English 
writer,  speaking  of  these  and  the 
other  like  cases,  says:  "The  effi- 
cacy of  such  promises  is  now  re- 
ferred to  the  principle  that  a  per- 
son may  renounce  the  benefit  of  a 
law  made  for  his  own  protection.*' 
Leake,  Cont.  317.  And  he  cites 
Earle  v.  Oliver  2  Exch.  71,  90; 
Flight  V.  Reed.  1  H.  &  C.  703,  713, 
716;  note  to  Wennall  v.  Adney,  3 
B.  &  P.  247,  249.  Among  American 
decisions,  see  Shepard  v.  Rhodes, 
7  R.  I.  470,  84  Am.  D.  573.  See 
post,  §§  1350-1367;  Osment  v.  Mc- 
Elrath,  68  Cal.  466.  9  Pac.  731,  58 
Am.  R.  17;  Davis  v.  Davis,  20  Or. 
78,  25  Pac.  140. 

49 1  Saund.  Wms.  ed.  283,  notes; 
2  lb.  63a,  note;  Standi  v.  Spain, 
133  N.  C.  76,  46  S.  B.  253;  Rich  ▼. 
Scalio.  115  111.  App.  166. 


soChasemore  v.  Turner,  Law 
Rep.  10  Q.  B.  500,  14  Eng.  Rep. 
304,  and  Moak's  note  at  p.  326; 
Johns  V.  Lantz,  13  Smith,  Pa.  324; 
Georgia  Ins.  Co.  v.  Elllcott,  Taney, 
130;  Chambers  v.  Rubey,  47  Mo. 
99,  4  Am.  R.  318;  Simonton  v. 
Clark,  65  N.  C.  525,  6  Am.  R.  752; 
Harper  v.  Fairley,  53  N.  Y.  442; 
Tanner  v.  Smart,  6  B.  A  C.  603; 
Norton  v.  Colby,  52  111.  198.  See 
Shapley  v.  Abbott,  42  N.  Y.  443,  1 
Am.  R.  548;  Beardsley  v.  Hall,  3& 
Conn.  270,  4  Am.  R.  74;  Davis  y. 
Davis,  98  Me.  135,  56  Atl.  588;  Cus- 
tey  V.  Donlan,  159  Mass.  245,  34  N. 
E.  360,  38  Am.  St  Rep.  419.  If  a 
creditor  holds  several  obligations 
and  money  Is  paid  him  without  di- 
rection as  to  Its  application  he 
may  apply  it  to  a  barred  claim. 
McDowell  T.  McDowell's  Est,  75 
Vt  401,  56  Atl.  98.  A  charge  by 
will  on  testator's  land  has  been 
held  to  make  a  new  starting  point 
for  the  statute.  Woonsocket  Inst 
of  Savings  v.  Ballon,  16  R.  I.  351, 
16  Atl.  544.  But  a  mortgage  to 
secure  the  debt  does  not  Shep- 
herd V.  Thompson,  122  U.  S.  231, 
30  L.  Ed.  1156. 

«i  Amonett  v.  Montague,  75  Mo. 
43;  Ward  v.  Waterman,  85  Cal. 
488,  24  Pac.  930;  Dunstan  v.  Mc- 
Cook,  93  la.  258,  61  N.  W.  977. 

»«Meyerhoft  ▼.  Froehlich,  3  C. 
P.   D.   333,   4  C.   P.   D.   63;    post,. 
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§  96.  Bankruptoy,  etc. — ^If  a  debt  is  discharged  under  bank- 
ruptcy or  insolvency  laws,  the  debtor,  by  a  promise  to  pay  it, 
waives  the  benefit  of  those  laws,  and  payment  may  be  com- 
pelled." The  old  consideration  sustains  the  debt;*^*  and  the 
better  reasoning  conducing  to  this  result  is,  that  no  considera- 
tion is  required  to  make  valid  a  promise  to  waive  a  privilege 
which  the  law  has  tendered.  But  the  promise  must  be  distinct 
and  unequivocal;  '*  yet  the  message,  **tell  him  I  intend  to  pay 
him,"  has  been  adjudged  sufficient.^^  Like  the  promise  under 
the  Statute  of  Limitations,  it  may  be  conditional."^  While  the 
old  liability  remains, — ^that  is,  before  the  bankrupt's  discharge, 
— the  law's  tender  to  him  of  protection  &om  suit  not  having 
been  made,  his  waiver,  it  has  been  held,  is  premature ;  the  fresh 
promise,  to  be  binding,  must  be  given  after  the  discharge." 
One's  mere  promise  to  pay  another's  debt  barred  in  bankruptcy, 
even  his  father's,  cannot  be  enforced."®    Once  more, — 

§  97.  Indorser — ^Demand  and  notice. — An  indorser  of  a 
note  or  bUl,  who  is  released  from  liability  by  the  holder's  neg- 
lecting demand  and  notice,  may  waive  this  advantage.  And  he 
does  waive  it  if  he  propiises  payment  with  full  knowledge  of 
the  facts.*®    In  short, — 


9  1364;  Tridell  v.  Munhall,  124 
Fed.  802.  And,  if  after  the  con- 
dition is  fulfilled  there  is  a  new 
promise,  It  is  supported  by  the 
legal  obligation  of  the  old  prom- 
ise. Morehouse  v.  Morehouse,  140 
Cal.  88,  73  Pac.  738. 

u  Penn  v.  Bennet,  4  Camp.  205; 
Tmeman  v.  Fenton,  Cowp.  544; 
Roberta  v.  Morgan,  2  Esp.  736; 
Lang  V.  Mackenzie,  4  Gar.  ft  P. 
463:  Williams  v.  Dyde,  Peake,  68; 
Besford  v.  Saunders,  2  H.  HI.  116; 
Fleming  y.  Hayne,  1  Stark.  370; 
Lerow  ▼.  Wilmarth,  7  Allen,  463; 
Williams  y.  Bugbee,  6  Cush.  418; 
Fitzgerald  y.  Alexander,  19  Wend. 
402;  Kenyon  y.  Worsley,  2  R,  I. 
341;  Baltimore,  etc  R.  K.  y.  Clark, 
19  Md.  509;  Smith  y.  Richmond, 
19  Cal.  476;  Earnest  y.  Parke,  4 
Rawle,  452;  Scouton  y.  Eislord,  7 
Johns.  36;  Turner  y.  Chrisman,  20 
Ohio,  332;  Farmers,  etc.  y.  Flint, 
17  Vt.  508,  44  Am.  D.  351;  Kull  y. 


Farmer,  78  N.  C.  339;  Andrlen's 
Succession,  44  La.  Ann.  103,  10 
So.  388;  Wislizenus  y.  O'Fallon, 
91  Mo.  184,  3  S.  W.  837. 

«*  Second  Nat  Bank  y.  Wood,  59 
N.  H.  407. 

«6  McDougall  y.  Page,  55  Vt  187, 
45  Am.  R.  602. 

»« Hubbard  y.  Farrell,  87  Ind. 
215. 

»7  Lanier  y.  Tolleson,  20  S.  C.  57. 

BsOgden  y.  Redd,  13  Bush,  581. 

«»  McElyen  y.  Sloan,  56  Ga.  208. 

00  Sigerson  y.  Mathews,  20  How. 
tJ.  8.  496;  Thornton  y.  Wynn,  12 
Wheat  183;  Ladd  y.  Kenney,  2 
N.  H.  340,  9  Am.  D.  77;  Arnold  y. 
Dresser,  8  Allen,  435;  Low  y.  How- 
ard, 10  Cush.  159;  First  National 
Bank  y.  Crittenden,  2  Thomp.  ft 
C.  118;  Bogart  y.  McClung,  11 
Heisk.  105,  119,  27  Am.  R.  737; 
Johnson,  Berger  ft  Co.  y.  Down- 
ing (Ark.),  88  S.  W.  825.  Such 
walyers    are,    howeyer,    confined 
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§  98.  Any  bar  tendered  by  the  law — msLj  be  waived  by  a 
promise  of  payment/^    But, — 

§  99.  Belease  by  party. — ^If  the  party,  claiming  under  a  eon- 
tract,  or  to  whom  a  debt  is  due,  voluntarily,  for  a  sufi&cient  con- 
sideration, or  under  seal  with  no  consideration  in  fact,  releases 
his  claim,  the  obligation  thus  released  will  not  support  a  fresh 
promise  of  payment,  nor  is  it  in  any  way  revived  thereby.*' 
And  this  rule  extends  to  all  things  resting  on  the  agreement  of 
the  parties.^  In  this  class  of  cases,  unlike  the  others,  the  law 
has  not  tendered  to  the  party  an  advantage,  which  he  may 
therefore  waive ;  but,  by  the  act  of  the  parties,  the  contract  or 
debt  has  ceased  to  exist.    There  is  nothing  to  waive.** 

§  100.  Contrary  opinions. — Contrary  to  this  view,  there  are 
some  cases,**  not  very  recent,  which  put  a  release  under  seal, 
where  no  actual  consideration  for  it  passes,  on  the  same  ground 
as  a  discharge  in  bankruptcy ;  holding,  as  to  both,  that  the  new 
promise  revives  the  debt,  not  as  a  waiver  of  a  legal  right,  but 
on  the  now  exploded  doctrine  of  a  moral  obligation.** 

VII.    The  Doctrine  of  this  Chapter  restated. 

§  101.  In  morals,  one  who  by  a  promise  creates  an  expecta- 
tion is  required  to  make  the  expectation  good.*^  And,  if  we  look 
into  the  reason,  we  find  the  case  not  essentially  different  from  a 


strictly  to  what  Is  done.  Thus  in 
Blatchford  v.  Harris,  116  111.  App. 
160,  It  was  held  that  waiver  of 
protest  does  not  dispense  with  de- 
mand for  payment. 

«i  Stebblns  v.  Crawford,  11  Nor- 
rls.  Pa.  289;  Anspach  v.  Brown,  7 
Watts,  139;  Bates  v.  Herren,  95 
N.  C.  388;  Lange  v.  Carruthers,  70 
Tex.  718,  8  S.  W.  604. 

83  Hale  V.  Rice,  124  Mass.  292; 
Mella  V.  Northern  S.  S.  Co.,  127 
Fed.  416;  Kelly  v.  Homer  Com- 
press Co.,  110  La.  Ann.  983,  36  So. 
266. 

«3  Dunham  y.  Johnson,  136  Mass. 
310;  Davis  v.  German  Am.  Ins. 
Co.,  135  Mass.  261;  Christie  v. 
Bridgman,  51  N.  J.  Eq.  (6  Dick) 
331,  25  AU.  939. 

«*  Valentine  v.  Foster,  1  Met 
620;    Montgomery  v.   Lampton,  3 


Met.  Ky.  619;  Warren  v.  Whitney, 
24  Me.  561,  41  Am.  D.  406;  SnevUy 
V.  Read,  9  Watts,  396;  Jacobs  v. 
Carpenter,  161  Mass.  16,  36  N.  B. 
676. 

«B  Willing  T.  Peters,  12  S.  6  R. 
177  (perhaps  overruled  by  Snevily 
Y.  Read,  9  Watts,  396);  StaiEord 
V.  Bacon,  26  Wend.  384,  37  Am.  D. 
366;  Cheney  v.  Barge,  26  111.  App. 
182. 

««Ante,  §  44;  Stebblns  v.  Craw- 
ford, 11  Norrls,  Pa.  289,  37  Am.  R. 
687;  Edwards  v.  Nelson,  61  Mich. 
121;  McElven  v.  Sloan,  66  Ga.  208; 
Oriel  V.  Solomon,  82  Ala.  85,  2  So. 
322. 

•7  Ante,  §  39;  Paley,  Moral  Phil 
b.  3,  pt  I,  c.  6.  Contra,  Lawrence 
Y.  Hartington,  122  N.  T.  408,  26 
N.  E.  406 


§  102.]  THE  CONSIDBEATION.  4S 

class  of  legal  ones  in  which  there  is  deemed  to  be  a  considera- 
tion." The  promise  was  a  gift,  which  indeed  the  promisor  was 
under  no  duty  to  make ;  but,  having  made  it,  he  has  morally 
no  more  right  to  reclaim  it  than  to  take  back  any  other  deliv- 
ered gift.'*  If  he  does  reclaim  it,  he  inflicts  a  mental  wrong, 
and  often  a  pecuniary  one  also.  The  promisee  may  have  so 
acted  on  the  promise  that  the  withdrawal  of  it  will  be  his  ruin.^^ 
Still,  as  the  law  of  the  land  cannot  redress  all  wrongs,  it  is 
doubtless  wise  in  requiring  a  pecuniary  consideration  for  the 
promises  it  c<Hisents  to  enforce.  Anything,  however  small, 
which  the  law  esteems  of  value,  is  an  adequate  consideration; 
but  a  thing  without  legal  value  is  not.^^  Thus  it  is  with  exec- 
utory contracts,  being  those  which  the  law  enforces.  But  an 
executed  contract,  which  the  parties  have  voluntarily  carried 
out,  requires,  for  its  collateral  and  resulting  consequences,  na 
consideration. 

§  102.  The  rest  of  the  chapter  consists  of  applying  these 
propositions  to  the  various  question  which  arise  in  practice. 
The  following  is  a  convenient  way  to  test  the  executory  con- 
tract: Assume  that  the  law,  when  called  upon  to  enforce  this 
contract,  requires' value  for  value;  also  that,  except  where  it 
has  ordained  the  values  of  things,  as  of  money,  fees,  and  the 
like,  the  parties  in  making  their  contract  may  place  their  own 
values  upon  them,  with  the  single  limitation  that  they  must  be 
things  to  which  it  accords  some  value.  This  formula  is  some- 
what technical,  but  it  may  be  reasoned  upon  in  methods  not 
technical,  after  the  ordinary  reasoning  of  mankind.^*  And, 
when  the  result  of  the  reasoning  discloses  a  quid  pro  quo,  the 
contract  is  to  be  pronounced  good,  otherwise  when  none  is  thus. 
showzi. 

«tA8,  for  example,  ante,  U  42,         to  Ante,  §  39. 
52,  64,  65.  71  Ante,  §§  41,  45. 

M  Ante,  §§  82,  89.  72  Ante,  §§  9,  12,  14,  16. 
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CHAPTER  IV. 

CONTRACTS  UNDER  SBAL. 

§  103.  Introduction. 

104-118.  In  general. 

119-127.  The  consideration. 

128-138.  High  nature  and  consequenoes. 

139.  Doctrine  of  chapter  restated. 

§  103.  How  chapter  divided. — ^We  shall  consider  these  con- 
tracts as  to;  I.  In  general;  11.  The  consideration;  HL  Their 
high  nature  and  its  consequences. 

I.    In  General. 

§  104.  Meanings. — The  principal  terms  denoting  contracts 
under  seal  are — 

Specialty. — Any  contract  under  seal  is  a  specialty,  or  special 
contract,  in  distinction  from  a  simple  or  parol  one.^  The 
meaning  of  the  word '  is  of  late  sometimes  extended  to  include 
judgments; »  but  there  is  no  exigency  in  the  language  requiring 
it,  and  the  correctness  of  the  extended  meaning  has  well  been 
denied.* 

§  105.  Deed. — ^In  the  strict  sense,  the  word  '*deed"  is  sub- 
stantially the  equivalent  of  specialty.'  It  signifies,  says  Coke, 
**an  instrument  consisting  of  three  things,  namely,  writing, 
sealing  and  delivery ;  comprehending  a  bargain  or  contract  be- 
tween party  and  party,  man  or  woman."  •  But  its  actual  use 
is  oftener  limited  to  a  sealed  conveyance  of  real  estate,  either 


1  2  Bl.  Com.  464,  465,  and  Chit- 
ty's  notes;  Benson  y.  Benson,  1 
P.  V^ms.  130,  131;  Marriott  v. 
Thompson,  Willes,  186,  189;  Laid- 
ley  V.  Bright,  17  V^.  Va.  779;  Sey- 
mour y.  Street,  5  Neb.  85;  Bank 
of  U.  S.  y.  Donnally,  8  Pet  361, 
371;  Brunswick  Terminal  Co.  v. 
Nat.  Bank,  88  Fed.  612. 

2  Ante,  §  25. 

>  Seymour  y.  Street,  supra;   St 


L.  Type  Foundry  Co.  y.  Jackson, 
128  Mo.  119. 

4KlmbaU  y.  V^hitney,  15  Ind. 
280;  Morley  y.  L.  S.  &  M.  S.  It 
Co.,  142  U.  S.  162,  36  L.  Kd.  925. 

B  2  Bl.  Com.  ut  sup. ;  Benson  y. 
Benson,  1  P.  Wms.  130,  131;  Reg. 
V.  Morton,  Law  Rep.  2  C.  C.  22; 
Master  y.  Miller,  4  T.  R.  320,  345. 

•  Co.  Lit  171b;  2  Bishop,  Crim. 
Law,  §  567. 
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absolute  ^  or  in  mortgage."    A  deed  from  one  to  another,  who 
does  not  join  in  it,  is  called  a  deed-poll.*    An — 

§  106.    Indenture — ^is  a  deed  in  which  two  or  more  persons  . 
join  in  mutual  covenants.^*    The  term — 

§  107.  Covenant— ordinarily  denotes  a  sealed  instrument ;  ^^ 
or,  more  frequently,  a  particular  promise  under  seal,  as  when 
we  speak  of  the  ** covenants  in  a  deed."  ^^  And  so  a  promise 
under  seal  to  pay  rent  is  a  covenant.^*  But  this  word  does  not 
in  every  connection,  or  so  certainly  as  the  words  just  men- 
tioned, imply  a  seal.**    A — 

§  108.  Bond — ^is  an  instrument  under  seal  whereby  one  ac- 
knowledges himself  indebted  to  another  in  a  specified  sum,  gen- 
erally but  not  necessarily  conditioned  for  the"  performance  of 
some  act." 


§  109.    Obligation — Writing    obligat<»7. — ^Each    of    these 
terms  commonly  implies  a  seal ;  ^^   but  it  does  not  always,  or 


7  Wood  T.  Owings,  1  Cranch, 
239;  Van  Eps  y.  Schenectady,  12 
Johns.  436;  Ketchum  y.  Eyertson, 
13  Johns.  359,  363,  7  Am.  D.  384; 
Parker  y.  McAUister,  14  Ind.  12. 

■  Bishop,  Stat  Crimes,  §  340; 
People  y.  Caton,  25  Mich.  388; 
Herron  y.  Herron,  91  Ind.  278. 

•  2  Bl.  Com.  296. 

10  2  Bl.  Com.  295,  296;  Van  Santr 
wood  y.  Sandford,  12  Johns.  197; 
Hopewell  y.  Amwell,  1  Halst  169 ; 
Enslefield's  Case.  4  Leon.  169, 
175;  Cabell  y.  Vaughan,  1  Saund. 
Wms.  ed.  291,  note  1.  These  au- 
thorities appear  distinct  to  the 
proposition  that  this  word  neces- 
sarily Implies  a  seal.  But  see, 
contra,  Magee  y.  Fisher,  8  Ala.  320 

iiToml.  Law  Diet.  Coyenaht; 
McVoy  y.  Wheeler,  6  Port  201; 
DaylB  y.  Judd,  6  Wis.  85;  Robbins 
y.  Ayres,  10  Mo.  538,  47  Am.  D. 
125;  Benson  y.  Benson,  1  P.  Wms. 
130,  13L 

12  Leake,  Cent  143. 

i>Oreenleaf  y,  Allen,  127  Mass. 
2:48. 

14  1  Saund.  Wms.  ed.  291,  note; 
Van    Santwood    y.    Sanford,    12 


Johns.  197;  Hasme  y.  Cummings, 
16  C.  B.  N.  S.  421;  Hays  y.  Lasa- 
ter,  3  Pike,  565.  See  Grayes  y. 
Smedes,  7  Dana,  344. 

IB  Wood  y.  Willis,  110  Mass. 
454;  Bouy.  Law  Diet  Bond;  U.  S. 
y.  Linn,  15  Pet  290,  311.  See  Peo- 
ple y.  Mead,  24  N.  Y.  114.  "A 
bond  containing  such  acknowledg- 
ment simply  is  called  a  single 
bond;  but  there  may  be  appended 
to  it  a  condition  that  upon  the 
performance  of  a  certain  act  the 
bond  is  to  be  yoid,  otherwise  to 
remain  in  full  force,  and  it  is  then 
called  a  bond  with  a  condition." 
Leake,  Cont.  143,  144.  It  is  be- 
lleyed  that,  by  the  better  opinion, 
the  word  necessarily  imports  a 
seal,  but  there  are  cases  to  the 
contrary.  For  a  collection  of  au- 
thorities, see  Abbott  Law  Diet 
Bond. 

i«Toml.  Law  Diet  Bond;  Can- 
tey  y.  Duren,  Harper,  434;  Taylor 
y.  Qlaser,  2  S.  &  R.  502;  Denton 
y.  Adams,  6  Vt  40;  Demlng  y. 
BuUltt,  1  Blackf.  241;  Skinner  y. 
McCarty,  2  Port  19;  Harman  v. 
Barman*    Bald.    129;    Harden    v. 
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by  all  opinions.^^  In  various  connections,  the  word  "obliga- 
tion" does  not  even  import  a  writing;  as,  where  we  say  one  is 
under  obligation  to  do  a  thing. 

§  110.  Specialty  defined. — ^A  contract  under  seal,  or  spe- 
cialty, is  an  undertaking  in  writing,  made  solemn  by  the  seal 
of  the  party.  It  must  be,  not  on  wood,^*  or,  adds  Coke,  on 
' '  leather,  cloth,  or  the  like,  but  only  upon  parchment  or  paper ; 
for,"  he  continues,  '*the  writing  upon  them  can  be  least  viti- 
ated, altered,  or  corrupted."" 

§  111.  What  the  seal. — ^The  seal  is  an  impression  on  any  im- 
pressible substance  adhering  to  the  paper.  It  was  wax  in  early 
times ;  but  a  wafer  is  as  good,  and  so  is  any  other  tenacious  ma- 
terial on  which  an  impression  is  made.**  Or,  by  what  is  be- 
lieved to  be  the  better  opinion,  it  may  be  embossed  on  the  paper 
itself.*^  By  statutes  or  judicial  decisions  in  a  part  of  our  states, 
not  all,  even  a  scroll  formed  with  the  pen,  or  the  word  '*seal," 
written  or  printed,  if  employed  as  a  seal,  is  adequate.**  But  the 
existence  on  an  instrument  of  a  seal,  if  not  meant  for  such,  does 
not  make  it  a  specialty ;  *"  nor  can  there  be  a  specialty  without 
some  sort  of  seal.**  Yet  a  court  with  equity  powers  may  treat 
as  sealed  a  writing  executed  as  such  by  the  parties,  where  it  is 


Webster,  29  Ga.  427;  Clark  v. 
Phillips,  Hemp.  294. 

IT  Stone  v.  Bradbury,  14  Me.  185; 
Hargroves  v.  Cooke,  15  Ga.  321. 

18  Pollock,  Cont  129;  Smitli, 
Cont.  2d  Eng.  ed.  5. 

i»  Co.  Lit.  35&. 

soTasker  v.  Bartlett,  5  Cush. 
359;  Warren  v.  Lynch,  5  Johns. 
239;  Beardsley  v.  Knight,  4  Vt. 
471;  Gillespie  v.  Brooks,  2  Redf. 
349;  Richard  v.  Boiler,  6  Daly, 
460;  Hendrix  v.  Boggs,  15  Neb. 
4G9. 

21  Pierce  v.  Indseth,  106  U.  S. 
546.  549.  Contra,  Colt  v.  Mlllikln, 
1  Denio,  376;  Bank  of  Rochester 
V.  Gray,  2  Hill,  N.  Y.  227;  Farm- 
ers &  Manuf.  Bank  t.  Halght,  3 
Hill,  N.  T.  493;  Jacksonville,  etc. 
R.  Co.  T.  Hooper,  160  U.  S.  514, 
40  L.  Ed.  515. 

"Underwood  v.  DoUlns,  47  Mo. 
259;  Groner  v.  Smith,  49  Mo.  818, 
322;   Cromwell  v.  Tate,  7  Leigh, 


801;  4  Kent,  Com.  453;  Courand 
V.  VoUmer,  31  Tex.  397;  Norvell 
V.  Walker,  9  W.  Va.  447;  Lewis 
V.  Overby,  28  Grat.  627;  Burton  v. 
Le  Roy,  5  Saw.  510;  Green  v. 
Lake,  2  Mackey,  162.  Contra, 
Town  of  Solon  v.  Bank,  114  N.  Y. 
122,  21  N.  E.  168.  A  scroll  has 
been  held  to  be  a  seal,  though  the 
instrument  does  not  refer  to  a 
seal.  Osborne  y.  Hubbard,  20  Or. 
318,  25  Pac.  1021,  11  L.  R.  A.  833. 
As  to  what  is  meant  by  the  word 
"seal"  on  record  or  copies,  see 
Floumoy,  etc  Co.  v.  North.  16 
Nev.  302. 

2s  Clement  t.  Gunhouse,  5  Esp. 
83;  Add.  Cont.  7th  Eng.  ed.  20; 
Blackwell  y.  Hamilton,  47  Ala. 
470;  Brown  y.  Ins.  Co.,  21  App. 
D.  C.  325. 

24  State  y.  Thompson,  49  Mo.  188; 
Vance  y.  Funk,  2  Scam.  263;  Chil- 
ton y.  People,  66  111.  501;  State  y. 
Humbird,  54  Md.  327. 
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plain  the  omission  of  the  seal  was  by  mistake.^  And  where  a 
statute  calls  for  a  sealed  instrument,  then  requires  it  to  be  judi- 
cially approved,  the  approval,  followed  by  acting  under  it, 
estops  inquiry,  and  the  objection  is  then  too  late.^*  There  should 
properly  be  a  separate  seal  for  every  signature;  yet  in  strict 
law  one  seal,  or  scroll  where  it  constitutes  a  seal,  will  answer 
for  any  number  of  signers,  if  each  adopts  it  as  his  own.*^ 

§  112.  Signing. — One  executing  a  specialty  commonly  signs 
it,  the  same  as  an  instrument  not  sealed.  But  the  signing  was 
early  held  not  to  be  necessary,  where  the  party  puts  upon  the 
parchment  his  seal;  for  the  seal  creates  the  deed.**  There  is 
probably  no  modem  authority  contrary  to  this  early  doctrine, 
which  seems  still  to  prevail.** 


» Rutland  v.  Paige,  24  Vt  181; 
McCarley  v.  Tippah  Supervisors, 
5S  Miss.  483;  Wadsworth  ▼.  Wen- 
deU,  5  Johns.  Ch.  224.    See  Brink- 
ley  ▼.  Bethel,  9  Helsk.  786;   Ar- 
nold  T.    Nye,   23   Mich.    286.    "It 
has    been    settled,    upon    funda- 
mental principles  of  equity  juris- 
prudence, by  many  precedents  of 
high    authority,    that,    when    the 
seal  of  a  party,  required  to  make 
an  Instrument  valid  and  effectual 
at  law,  has  been  omitted  by  acci- 
dent or  mistake,  a  court  of  chan- 
cery, in  order  to  carry  out  his 
intention,  will,  at  the  suit  of  those 
who  are  justly  and  equitably  en- 
titied  to  the  benefit  of  the  instru- 
ment, adjudge  it  to  be  as  valid  as 
If  it  had  been  sealed,  and  will 
grant  relief  accordingly,  either  by 
compelling  the  seal  to  be  affixed, 
or  by  restraining  the  setting  up 
of  the  want  of  it  to  defeat  a  re- 
covery at  law."    Qray  J.  in  Ber- 
nards T.  Stebbins,  109  U.  S.  341, 
349,  referring  to  Smith  v.  Ashton, 
Freem.  Ch.  308,  Cas.  temp.  Finch, 
273;    Cockerell    v.    Cholmeley,    1 
Russ.  &  Myl.  418,  424;  MontvlUe 
V.   Haughton,    7   Conn.    643,   and 
other   cases   cited  in  this  note; 
also  Wiser  v.  Blachly,  1  Johns. 
Ch.  607;  Qreen  v.  Morris,  etc.  R. 
R.,  1  Beas.  165,  2  McCarter,  469; 
Dmlff  V.  Parker,  Law  Rep.  5  Eq. 

4 


131;  Henkleman  v.  Peterson,  154 
ni.  423,  40  N.  B.  360;  Gaylord  v- 
Pelland,  169  Mass.  359,  47  N.  E. 
1019.  ] 

20  Whitney  v.  Coleman,  9  Daly,. 
238.  See  U.  S.  v.  Hodson,  10  WaU 
395. 

"Tasker    v.    Bartlett,    supra;. 
Ball  V.  DunsterviUe,  4  T.  R.  313; 
Norvell  v.  Walker,  9  W.  Va.  447; 
Northumberland    v.    Cobleigh,    5^ 
N.  H.   250;    Burnett  v.  McCluey,. 
78  Mo.  676;  New  Orleans,  etc.  R.. 
R.  V.  Burke,  53  Miss.  200,  24  Am. 
R.  689;  Pickens  v.  Rymer,  90  N.C. 
282,  47  Am.  R.  521;  State  v.  Spar- 
tanburg, etc.  R.  R.,  8  S.  C.  129; 
Pickens  v.  Rymer,  90  N.  C.  282, 
47  Am.  R.  521;  Citizens,  etc.  Ass'n, 
V.  Cummings,  45  Ohio  St.  664,  16 
N.  E.  841.    But  if  bond  purported 
to  be  that  of  the  signer,  whose 
name  only  was  followed  by  the 
word  "seal"  this  is  not  true.    In 
re  Hess'  Est.,  150  Pa.  346,  24  Atl. 
676.    Adoption  of  seal  is  a  fact 
to  be  proved.    Dickens  v.  Miller,. 
12  Mo.  App.  408. 

M  Cromwell  v.  Qrunsden,  2  Salk. 
462;  Smith,  Cont  2d  Eng.  ed.  5. 
One  signing  a  bond  in  the  name 
of  another  will  be  held  under  the 
name  he  assumes.  Doad  v.  But- 
ler, 7  Mo.  App.  583. 

2oCooch  V.  Goodman,  2  Q.  B. 
580;  Jeffery  v.  Underwood,  1  Pike, 
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§  113.  Deliveiy. — An  infitrument,  to  be  a  deed,  must,  like 
any  other  written  contract,  be  delivered;  "•  not  merely  as  an 
escrow,  but  absolutely."^    Thereupon  it  takes  eflfect.*' 

§  114.  Date  and  place. — ^It  need  have  no  date ;  '*  it  is  even 
good  with  an  impossible  one,  or  one  differing  from  the  fact 
Its  date  in  law  is  that  of  the  delivery.  Nor  need  it  mention  the 
place  where  executed.'* 

§  115.  Form  of  words. — ^As  in  other  instruments,  the  form 
of  words  is  immaterial  if  the  meaning  is  distinct."'    Even —  . 

Foreign  language. — ^It  is  not  made  ill  by  being  written  in  a 
foreign  language."    Thus  also, — 

§  116.  Name  of  obligor. — ^It  is  the  correct  and  common  form 
to  place  the  name  of  the  obligor  in  the  body  of  the  instrument ; 
yet,  if  it  is  not  there,  or  if  it  is  there  and  differs  from  the  name 
signed,  it  will  be  good.'^    But, — 


108;  Taunton  v.  Pepler,  6  Madd. 
166;  Ex  parte  Hodgklnson,  19  Ves. 
291,  296;  Wright  v.  Wakeford,  17 
Ves.  454a,  459;  Saunders  y.  Hack- 
ney, 10  Lea,  194. 

«opo8t.  §§  349-361;  Walls  v.  Hit- 
ter, 180  III.  616,  54  N.  E.  565. 

SI  4  Kent,  Com.  454;  Smith, 
Cont.  2d  Eng.  ed.  6;  1  Chit  Cont 
11th  Am.  ed.  4;  Cannon  y.  Cannon, 
11  C.  E.  Green,  316;  Hawkes  ▼. 
Pike,  105  Mass.  560,  7  Am.  R.  554; 
Watkins  y.  Nash,  Law  Rep.  20  Eq. 
262;  Keyes  y.  Meyers,  147  Cal.  702, 
82  Pac.  310;  Lange  y.  Cullinan, 
205  111.  365,  68  N.  E.  734. 

»«  Browne  y.  Burton,  5  Dowl.  & 
.L.  289,  2  Ball  Court,  220.  As 
when  signed  on  Sunday  and  de^ 
liyered  the  next  day,  it  is  yalid. 
Fost  y.  Leonard,  116  Ala.  82,  22 
So.  481.  A  deliyery  to  third  party 
to  be  by  him  glyen  to  grantee, 
after  grantor's  death  is  sufficient 
if  there  was  present  intention  to 
relinquish  all  right  to  alter  dis- 
position of  property.  Ranken  y. 
Donoyan,  166  N.  T.  626,  60  N.  B. 
1119;  cf.  Lippold  y.  Lippold,  112 
la.  134,  85  N.  W.  809. 

88  McMichael  y.  Carlyle,  53  Wis. 
504. 


84  Anon3rmou8,  7  Mod.  38;  Wll- 
lion  V.  Berkley,  1  Plow.  223,  231; 
Dodson  y.  Kayes,  Yely.  193 ;  Crom- 
well y.  Qrimsdale,  Comb.  477;  s.  c. 
nom.  Cromwell  y.  Grunsden,  2 
Salk.  462,  1  Ld.  Raym.  335;  Pierce 
y.  Richardson,  37  N.  H.  306;  Pour- 
nler  y.  Cyr,  64  Me.  32;  Armote  y. 
Bream,  Holt,  212;  Goddard's  Case, 
2  Co.  4&,  3  Leon,  100;  Add.  Cont 
7th  Eng.  ed.  18.    See  post,  §  178. 

86  Taylor  y.  Preston,  29  Smith, 
Pa.  436;  Bedow's  Case,  1  Leon  25; 
Cromwell  y.  Grumsdale,  12  Mod. 
193;  Dobson  y.  Keys,  Cro.  Jac. 
261;  8.  c.  nom.  Dodson  y.  Kayes, 
Yely.  193;  Saunders  y.  Hanes,  44 
N.  Y.  353;  Wood  y.  Copper  Miners 
Co.  7  C.  B.  906;  Horton  y.  Mu- 
den,  117  Ga.  72,  43  S.  E.  786; 
ThreadgiU  y.  Bickerstaff,  87  Tex. 
520,  29  S.  W.  757. 

86  Parker  y.  Rennaday,  Cro.  Jac. 
208. 

87  Williams  y.  Greer,  4  Hayw. 
235,  239;  Smith  y.  Crooker,  5 
Mass.  538;  Foumier  y.  Cyr,  64  Me. 
32,  35;  Ex  parte  Fulton,  7  Cow. 
484;  Partridge  y.  Jones,  38  Ohio 
St.  375;  Campbell  y.  Rotering,  42 
Minn.  115,  43  N.  W.  795,  12  L.  R. 
A.  278. 


§§  117-130.] 
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§  117.  UnetrtaixL — ^If  the  obligee  or  grantee  is  uncertain,^" 
or  if  otherwise  the  meaning  cannot  be  sufficiently  ascertained, 
the  instroment  will  be  yoid.'^  An  abbreviation  in  the  name 
may  be  explained  by  oral  evidence.*^ 

§  118.  Elsewhere. — ^A  part  of  the  foregoing  propositions  are 
common  to  all  written  contracts,  by  reason  of  which  they  will 
be  more  fully  explained  in  oth^  connections. 

n.    The  Consideration. 

§  119.  Ooieral  mle. — Except  as  about  to  be  stated,  a  sealed 
instrument  is  binding  in  a  court  of  law,  though  no  considera- 
tion is  mentioned  in  it,  aad  though  there  is  none  in  fact  The 
seal  is  said  to  import  a  consideration,  and  to  estop  the  party 
from  denying  it.*^    But, — 

§  120.  In  equity. — Though  a  court  of  equity  holds  this  gen- 
eral doctrine;  and  so,  for  example,  will  not  relieve  against  a 
bond  on  the  mere  ground  that  it  is  without  consideration,*^  and 
though  it  will  presume  a  consideration  from  a  seal ;  *"  yet,  on 
the  other  hand,  it  will  not  interfere  with  its  special  remedies, 
such  as  to  aid  a  defective  conveyance  of  land,**  or  decree  spe- 


ssDonthltt  V.  Stinson,  63  Mo. 
268;  Morris  v.  State,  84  Ala.  467, 4 
So.  628;  Hunt  v.  Tolles,  75  Vt  48, 
52  Atl.  1042. 

S9  Worthlngton  v..  Hylyer,  4 
Mass.  196,  205;  Swain  v.  Ransom, 
18  Johns.  107;  post,  §  316,  390. 
In  aid  of  certainty,  circumstances 
and  purpose  may  be  shown  ali- 
unde. Longfellow  v.  McGregor, 
56  Minn.  312,  57  N.  Ve.  926. 

40Anltman,  etc.  Manuf.  Co.  v. 
Richardson,  7  Neb.  1;  Scofleld  v, 
Scofield.  47  Mich.  245. 

«i  Ante,  S§  51,  83;  Harris  v.  Har- 
ris, 23  Grat.  737;  Van  Valken- 
bargh  v.  Smith,  60  Me.  97;  Shar- 
ington  V.  Strotton,  1  Plow.  298, 
309;  Page  v.  Trafant,  2  Mass.  159, 
162,  8  Am.  D.  41;  Fallowes  v.  Tay- 
lor, 7  T.  R.  475;  Cooch  v.  Good- 
man, 2  Q.  B.  580,  Denman,  C.  J. 
observing,  "that  a  covenant,  being 
under  seal,  does  not  by  law  re- 
quire any  consideration  to  support 


it;  and,  though  an  illegal  consid- 
eration may  be  shown,  and  will 
vitiate  it,  and  if  a  consideration 
be  stated  on  the  face  of  a  deed  a 
different  one  may  be  proved  in 
order  to  raise  a  legal  defence,  yet 
a  mere  failure  of  consideration 
which  once  existed  may  have  no 
more  effect  than  a  total  want  of 
consideration  in  the  first  in- 
stance," p.  599;  Douglass  v.  How- 
land,  24  V^end.  35;  Burkholder  v. 
Plank,  19  Smith,  Pa.  225;  Mack's 
Appeal,  18  Smith,  Pa.  231;  Wing 
V.  Peck,  54  Vt.  245;  State  v.  Gott, 
44  Md.  341;  Bond  v.  Wilson,  129  N. 
C.  325,  40  S.  E.*179;  Cosgrove  v. 
Gummings,  195  Pa.  497,  46  Atl.  69. 

42Jenk.  Cent  109;  Meek  v. 
Frantz,  171  Pa.  632,  3  Atl.  413. 

*8  Northern  Kansas  Town  Co.  v. 
Oswald,  18  Kan.  336. 

«4  Anonymous,  12  Mod.  603;  Tu- 
nison  v.  Bradford,  49  N.  J.  Eq. 
210,  22  Atl.  1073. 
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cific  performance  of  a  covenant  to  convey,"  where  there  was 
no  consideration  in  fact.*'    Again, — 

§  121.  Illegal — ^Frand,  etc. — ^Inqturing  into. — ^If  the  sealed 
undertaking  is  to  do  a  thing  unlawful,  or  against  public  policy 
or  morals,  or  if  the  unexpressed  consideration  for  it  is  in  fact 
thus  tainted,  or  if  it  was  obtained  by  fraud  or  duress,  the  seal 
will  not  serve  as  a  screen  for  the  wrong;  but  the  real  nature 
of  the  transaction,  though  it  does  not  appear  on  the  face  of  the 
instrument,  may  be  shown,  and  a  party  may  avail  himself  of 
this  matter,  the  same  as  though  there  were  no  seal.*^  And  the 
general  doctrine,  that  we  may  look  into  the  real  consideration 
of  a  written  contract,  already  explained,**  applies  as  well  to 
sealed  contracts  as  to  others.**  If  the  law  were  not  so,  the  seal 
**  would, ^'  in  the  words  of  Lord  EUenborough,  "be  made  a  cover 
for  every  species  of  wickedness  and  illegality."*®    Thus, — 

§  122.  Oompounding. — ^A  bond,  the  real  consideration  for 
which  is,  though  not  stated,  that  the  obligee  will  not  appear 
against  another  in  a  criminal  cause,  will  be  held  void  on  the 
fact  appearing.*^    Or, — 

§  123.  Unlawful  arrest. — ^If  one  gives  a  bond  to  procure  his 
discharge  from  an  unlawful  arrest,  the  consideration  and  duress 
may  be  shown,  whereupon  it  will  be  adjudged  void.** 


4fi  Lister  T.  Hodgson,  Law  Rep. 
4  Eq.  30»  36;  Jefferys  y.  Jefferys, 
Craig  &  P.  138;  Keffer  v.  Gray- 
son, 76  Va.  617,  44  Am.  R.  171. 
And  see  James  v.  Bydder,  4  Beav. 
600,  5  Jut.  1076;  Holloway  v. 
Headington,  8  Sim.  324;  Downs  v. 
Porter,  54  Tex.  59;  Cook  v.  Staf- 
ford, 86  Mich.  163,  48  N.  W.  785. 

4<LeaJ{e,  Cent  147,  608,  609; 
post,  §  124.  But  see  Jones  y. 
Jones,  6  Conn.  Ill,  16  Am.  D.  35; 
Courtney  y.  BlackweU,  150  Mo. 
245,  51  S.  W.  668. 

«7  Cases  cited  ante,  §  119;  also 
Smith,  Cent.  2d  Eng.  ed.  12-16; 
Logan  y.  Plummen  70  N.  C.  388; 
Mitchell  y.  Reynolds,  10  Mod.  130, 
134;  Hodson  y.  Ingram,  Aleyn,  60; 
Hacket  y.  Tilly,  11  Mod.  93;  Beaw- 
f age's  Case,  10  Co.  99&;  Carpen- 
ter y.  Beer,  Comb.  246;  Burk- 
holder  y.  Plank,  19  Smith,  Pa. 
225;  Reniger  y.  Fogossa,  1  Plow. 
1,  19;  Hazard  v.  Irwin,  18  Pick. 


95,  106;  Obert  y.  Hammel,  3  Har- 
rison, 73;  lies  y.  Cox,  83  Ind.  577; 
Thorn  y.  Thorn,  51  Mich.  167; 
Cothran  y.  Forsyth,  68  Ga.  560; 
Hogdon  y.  Green,  56  la.  733;  Wag- 
ner y.  Ins.  Co..  90  Fed.  395,  33  C. 
C.  A.  121;  Cox  y  Priester,  68  S.  C. 
106,  46  S.  E.  553. 

"Ante,  §  75. 

«•  State  y.  Gott,  44  Md.  341;  Al- 
tringer  y.  Capeheart,  68  Mo.  441, 
444;  Clifford  y.  TurreU,  1  Y.  & 
Col.  C.  C.  138,  9  Jur.  633;  Pique 
y.  Arendale,  71  Ala.  91;  Huebsc^ 
y.  Scheel,  81  111.  281;  De  Leonis 
y.  Hammel  (Colo.  App.),  82  Pac. 
349. 

sopaxton  y.  Popham,  9  East, 
408,  421.  See  Hartshorn  v.  Day,. 
19  How.  U.  S.  211,  222. 

Bi  Collins  y.  Blantem,  2  Wlls. 
341;  Goudy  y.  Gebhart,  1  Ohio  St 
262. 

Bi  Bowker  y.  Lowell,  49  Me.  429; 
Greathouse  y.  Dunlap,  3  McLean,. 
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§  124.  Exceptional  reasons — msj  require  a  consideration, 
contrary  to  the  general  rule.  The  principal  and  perhaps  only 
specialties  within  this  exception,  are — 

Conyeyances  of  land. — ^It  was  an  early  doctrine  under  the 
Statute  of  Uses,  that,  in  the  words  of  Coke,  *.*an  use  cannot  be 
raised  by  any  covenant  or  proviso,  or  by  bargain  and  sale,  upon 
a  general  consideration;"  **for  it  doth  not  appear  to  the  court 
that  the  bargainor  hath  quid  pro  quo,  and  the  court  ought  to 
judge  whether  the  consideration  be  sufficient  or  not,  and  that 
cannot  be  when  it  is  alleged  in  such  generality.""  A  some- 
what different  expression  of  the  doctrine  is,  that,  by  the  rules 
of  the  equity  tribuiiaLs,  which  had  the  sole  jurisdiction  of  uses 
before  the  statute,  a  use  could  not  be  enforced  without  a  con- 
sideration,'* and  the  statute  made  legal  only  what  before  ex- 
isted in  equity.*'  It  became,  therefore,  and  still  remains  a  rule 
of  law  that,  in  conveyances  which  derive  their  force  from  the 
Statute  of  Uses,  the  seal  does  not  supersede  the  necessity  of  a 
consideration  otherwise  appearing.'®  And  these  comprehend 
most  of  the  conveyances  commonly  employed  in  our  states.'^ 
But  we  have  seen  that  on  this  exception  the  law  has  engrafted 
another  as  to  the  nature  of  the  consideration ;  for,  while  a  sim- 
ple executory  contract  to  be  enforced  must  proceed  on  a  'Valu- 
able" consideration,  that  of  the  executed  deed  of  conveyance 
of  lands  may,  in  a  family  arrangement,  and  as  between  the  par- 
ties, be  simply  "good," — ^to  be  set  aside,  in  proper  cases,- in 
favor  of  third  persons  with  superior  claims.'*  The  considera- 
tion, whether  valuable  or  merely  good,  must,  by  the  general  doc- 
trine, either  be  set  down  in  the  deed  or,  if  suit  is  brought,  be 
proved,  but  the  latter  alone  will  suffice  in  the  absence  of  the 
former.'*    Still  there  may  be  a  conveyance  valid  as  between 


303;  Avery  v.  Layton,  119  Pa.  604, 
13  Ati.  528. 

MMlldmay's  Case,  1  Co.  175a, 
176a*  and  see  the  notes,  with  the 
authorities  collected,  by  Thomas. 

MAnte,  §  120. 

w  Hudson  V.  Alexander,  3 
Johns.  484.  488,  491. 

8f  Smith,  Cont  2d  Bng.  ed.  12; 
Springs  V.  Hanks,  5  Ire.  30;  Bol- 
ton V.  Carlisle,  2  H.  Bl.  259;  Sar- 
gent T.  Reed,  2  Stra.  1228,  1229; 
1  Chit  PI.  8th  Am.  ed.  366;  2  n>. 
576  et  seq.;  Thomas*s  note  to  1 
Co.  176o;    Allen  v.  Florence.  16 


Johns.  47;  3  Washb.  Real  Prop. 
4th  ed.  368;  Arthur  v.  Fulton,  41 
Fed.  161. 

07  Hudson  V.  Alexander,  supra; 
Wallls  y.  Wanis,  4  Mass.  135,  3 
Am.  D.  210;  Parker  v.  Nichols,  7 
Pick.  Ill;  Gale  v.  Cobum,  18 
Pick.  397,  400;  Horton  v.  Sledge, 
29  Ala.  478;  Piatt  v.  Brown,  30 
Conn.  336. 

ssAnte,  S§  42,  43;  Gully  v.  Ek- 
eter,  10  B.  &  C.  584,  606. 

c»Goodtitle  v.  Petto.  2  Stra. 
934;  Mildmay's  Case,  1  Co.  175a» 
176a. 
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tlifee  parties  without  any,  eyen  the  ''good/'  consideration  in 
fact.*^  The  result  of  which  reasoning  appears  to  be,  that,  for 
a  gift  of  land  neither  in  family  settlement  nor  to  a  relative  of 
the  grantee  to  be  effectual,  the  deed  must  in  form  recite  a  valu- 
able ccmsideration,  which  still  may  be  a  mere  fiction.*^  And 
such  would  seem  to  be  the  doctrine  of  some  courts,^^  but  others 
hold  that  no  consideration  need  be  even  expressed.*^  The  stat- 
utes and  decisions  differ  so  much  in  our  states*^  that  it  is 
deemed  best  to  leave  the  question  here,  with  no  further  attempt 
even  to  cite  authorities,  but  with  the  caution  to  the  practitioner 
to  look  for  himself  into  the  law  of  his  own  state. 

§  125.  OonveTances  of  dh&tteki — are  not  governed  by  the 
real-estate  rules.  So,  in  them,  a  seal  imports  a  consideration, 
and  none  need  be  either  expressed  or  shown  in  evidenee.** 

§  126.  In  restraint  of  trade. — ^A  contract  in  restraint  of 
trade  is,  in  general,  void  as  against  public  policy.^  It  is  equally 
so,  therefore,  whether  under  seal  or  by  parol.'^  But  a  partial 
restraint,  which  operates  to  divide  the  field  of  trade  between 
different  persons,  is  in  many  circumstances  unobjectionable,  and 
the  agreement  for  it  good,  if  on  such  valuable  consideration  as 
shows  the  restraint  to  be  reasonable.^    Therefore,  as  there 


•0  4  Kent,  Com.  465;  Fouty  v. 
Fouty,  34  Ind.  433;  Shaw  v.  Brsa» 

I  Stark.  319. 

n  Estoppel, — ^To  such  a  deed  it 
appears  the  doctrine  would,  as 
between  the  parties,  well  apply, 
that  evidence  contradicting  the 
consideration  will  not  be  received 
to  defeat  the  deed.  Clarkson  v. 
Han  way.  2  P.  Wms.  203;  McCon- 
nell  V.  Brajmer,  63  Mo.  461;  Rich- 
ardson V.  Clow,  8  Bradw.  91;  post, 
§  275. 

«2  Howell  V.  Delancey,  4  Cow. 
427;  Saunders  v.  Cadwell,  1  Cow. 
622;  Grout  v.  Townsend,  2  Hill, 
N.  Y.  554,  557;  Coxe  v.  Sartwell, 
9  Harris,  Pa.  480. 

es  Rogers  v.  HiUhouse,  3  Conn. 
398;  Randall  v.  Ghent,  19  Ind.  271; 
Croft  V.  Bunster,  9  Wis.  603.  See 
Peacock  v.  Monk,  1  Ves.  Sen.  127; 
Baker  v.  Westcott,  73  Tex.  129, 

II  S.  W.  157. 


•4  Compare  Huston  v.  Markley, 
49  la.  162;  Warren  v.  Tobey,  32 
Mich.  46;  Mason  v.  Moulden,  68 
Ind.  1;  McCrea  v.  Purmort.  IS 
Wend.  460,  80  Am.  D.  103;  Klrk- 
patrick  V.  Taylor,  43  IlL  207;  Ford 
▼.  Ellinsrwood,  3  Met.  Ky.  359; 
Pennington  v.  Gittings,  2  Gill  & 
J.  208. 

66Bunn  T.  Winthrop,  1  Johns. 
Ch.  329. 

«•  Post,  S§  513-520. 

eT  Alger  v.  Th&cher,  19  Pick.  51, 
81  Am.  D.  119;  Saratoga  County 
Bank  v.  King,  44  N.  Y.  87,  91; 
AIIsopp  y.  Wheatcroft.  Law  Rep. 
15  Eq.  59. 

MMitcheU  v.  Reynolds,  1  P. 
Wms.  181,  10  Mod.  27,  85;  Gun- 
makers  Y.  Fell,  Willes,  384;  Smith 
Cont  2d  Bng.  ed.  183;  Davis  v. 
Mason,  6  T.  R.  118,  120. 
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miist  be,  not  merely  a  seal,  but  a  consideration  in  fact,  such  con* 
sideration  must  appear  in  the  writing  equally  whether  under 
seal  or  not.**  So  are  the  authorities;  still,  if,  distinguishing 
the  consideration  from  the  covenants  or  promises/®  we  con- 
clude that  the  consideration  need  not  appear  in  an  ordinary 
agreement  in  writing,  we  may  carry  the  reasoning  to  the  result 
that,  in  the  present  case,  it  will  be  sufScient  if  appearing  in  the 
averments  and  proofs  at  the  trial.  And  this  we  have  seen,  on 
authority,  to  be  the  rule  as  to  the  consideration  in  a  deed  of 
land.^*    Finally,— 

§  127.  Local  usage  or  statute. — ^'^  By  local  usage  in  some  of 
the  states  of  the  union,  and  by  statute  in  others,  the  want  or 
failure  of  consideration  is  a  valid  defence  to  a  suit  on  a  sealed 
contract;"  "  or,  the  seal  is  reduced  to  mere  presumptive  evi- 
dence of  a  consideration.'^'  In  some  other  states  a  seal  is  by  stat- 
ute rendered  always  unnecessary,  so  that  an  instrument  with- 
out seal  is  equally  efFectual  with  a  sealed  one.*^^ 

nL    The  High  Nature  of  the  Specialty  and  its  Consequences. 


§  128.  What  the  doctrine. — ^An  instrument  under  seal  is 
deemed  by  the  law  of  a  higher  nature  than  one  not  sealed. 
Therefore, — 

§  129.  Merger. — ^If  the  parties  to  a  simple  contract  enter 
into  one  on  the  same  matter  under  seal,  the  former  is  merged 
in  and  extinguished  by  the  latter.^'  And  it  is  immaterial 
whether  they  intended  this  consequence  or  not ;  for,  said  Maule, 
J.,  '^one  cannot  have,,  in  respect  of  the  same  demand,  a  coexist- 


wl  Chit  PL  Sth  Am.  ed.  366; 
Met  Coat  3,  233;  Tomllnson  v. 
VighUm,  1  P.  Wma.  149,  156,  157; 
Mallan  v.  May,  11  M.  &  W.  653, 
665. 

TO  Ante,  S  75. 

71  Ante,  §  124.  . 

73  Met  Gont  161,  162;  Pierce  v. 
Wright.  33  Tex.  631;  Greathouse 
T.  Dunlap,  3  McLean,  303;  Klnne- 
brew  V.  Klnnebrew,  35  Ala.  628; 
Stovall  V.  Barnett  4  Lltt  207;  1 
Pars.  Cent  6th  ed.  429;  Ring  v. 
KeUy.  10  Mo.  Ap.  411. 

TtCampbeU  v.  Tomplcins,  5 
Stew.  Ch.  170;  Aller  v.  Ailer,  11 
Vroom,  446. 


74McKlnne7  v.  MiUer,  19  Mich. 
142,  151. 

7»1  Chit  Ck)nt  Uth  Am.  ed.  9; 
Smith,  Cent  2d  Eng.  ed.  19;  Rob- 
bins  y.  Ayres,  10  Mo.  538,  47  Am. 
D.  125;  Banorgee  v.  Hovey,  5 
Mass.  11,  4  Am.  D.  17;  Rhoads  v. 
Jones,  92  Ind.  328.  See  Witbeck 
v.  Waine,  16  N.  T.  532;  Charles 
Y.  Scott,  1  S.  &  R.  294;  Spencer 
Y.  Huntington,  91  N.  T.  S.  561, 
100  App.  IHy.  463.  But  an  inde- 
pendent oral  contract  for  making 
repairs  before  term  begins.  Is  not 
Daly  Y.  Puza,  90  N.  T.  S.  1071.  45 
Misc.  Rep.  608. 
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ing  remedy,  by  proceeding  both  on  covenant  and  on  simple  con- 
tract."^* But  the  mere  giving,  under  seal,  of  security  for  a 
simple  contract  debt,  and  incidentally  acknowledging  it,  does 
not  elevate  it  to  a  specialty ;  ^^  if,  beyond  this,  the  covenant  em- 
braces also  a  promise  to  pay,  the  simple  contract  is  merged  and 
extinguished.^*  Always,  for  the  specialty  to  have  this  effect, 
it  must  be  coextensive  with  the  simple  contract,  and  between 
the  same  parties.^*    Again, — 

§  130.  Varied  or  abrogated. — ^It  is  said  in  the  older  cases, 
and  repeated  in  many  of  the  modern  ones,  that  a  specialty  can- 
not be  varied  or  abrogated  by  words  not  under  seal;**  **for 
every  contract  or  agreement  ought  to  be  dissolved  by  matter  of 
as  high  a  nature  as  the  first  deed."  •^  On  the  other  hand,  the 
exact  reverse  has  been  laid  down  as  the  better  present  doc- 
trine.*^ The  old  rule  is  certainly  not  now  followed  without  mod- 
ifications,** if,  indeed,  it  ever  was.  Descending  to  particulars, 
the  common  and  reasonable  course  of  the  adjudications  is 
that — 

§  131.  No  consideration — ^Parol  license. — ^A  mere  verbal 
license,  which  passes  without  consideration,  to  one  to  do  a 
thing  contrary  to  his  covenant  will  not  avail  the  doer  in  defence 
of  an  action  on  the  covenant.**    But, — 


T«  Price  ▼.  Moulton,  10  C.  B.  561, 
15  Jur.  228,  229. 

T7  Marry  at  v.  Marry  at,  28  Beav. 
224,  6  Jur.  N.  s.  572;  Holmes  v. 
Bell,  3  Man.  &  G.  213,  3  Scott, 
N.  R.  479;  Two-penny  v.  Young,  3 
B.  &  C.  208. 

78  Saunders  v.  Milsome,  Law 
Rep.  2  Eq.  573. 

7»  Boaler  v.  Mayor,  19  C.  B.  N.  s. 
76;  Sharpe  v.  Gibbs,  16  C.  B.  N.  s. 
527. 

80  Rutland's  Case,  6  Co.  25&; 
Parker  y.  Ramsbottom,  5  D.  &  R. 
138,  3  B.  &  C.  257 ;  Miller  v.  Hemp- 
hill, 4  Eng.  488;  Harper  v.  Hamp- 
ton, 1  Har.  &  J.  622;  Delacroix  v. 
Bulkley,  18  Wend.  71;  Sinard  v. 
Patterson,  3  Blackf.  353;  Thomp- 
son T.  Brown,  1  Moore,  358,  7 
Taunt  656;  Rogers  v.  Payne,  2 
Wils.  376;  Neal  v.  Sheaffleld,  Cro. 
Jac.    254;    Vaughn    v.    Ferris*    2 


Watts  &  S.  46;  Perry  v.  Clymore, 
3  McCord,  245;  Hume  v.  Taylor, 
63  ni.  43;  Chapman  v.  McGrew, 
20  ni.  101;  Bamett  v.  Barnes,  73 
111.  216;  Leavltt  v.  Stem,  159  DL 
526,  42  N.  E.  869;  Tischley  v. 
Kurtz,  35  Fla.  323,  17  So.  661. 

81  Rutland's  Case,  supra;  More- 
house V.  Terrill,  111  111.  App.  400. 
But  a  condition  may  be  waived  by 
parol.  Moses  v.  Loomis,  156  111. 
392,  40  N.  E.  952,  47  Am.  St  Rep. 
194. 

8s  Canal  Co.  v.  Ray,  101  U.  S. 
522,  527.  Even  though  contract 
provides  otherwise.  Day  v.  Ins. 
Co.,  88  Mo.  325,  57  Am.  R.  420. 

88  Herzog  y.  Sawyer,  61  Md.  344, 
352;  V^ite  v.  Walker,  31  HI.  422. 

8«West  T.  Blakeway,  2  Man.  & 
G.  729;  Chapman  y.  McGrew,  20 
111.  101.  See  Farley  v.  Thompson, 
15  Mass.  18. 
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§  132.  Aocord  and  satisfaction. — ^As  a  specialty  undertak- 
i2ig  can  be  performed  without  seal,  so  also  without  seal  there 
can  be  accord  and  satisfaction  of  it."    And, — 

§  133.  Modify. — By  orial  or  written  words  founded  on  a 
consideration,  if  plain  in  intent  and  terms,  a  sealed  contract 
may  be  modified  without  seal.**  Yet,  as  the  new  part,  or  mod- 
ification, is  not  a  specialty,  and  what  remains  of  the  old  part 
has  ceased  to  be  the  perfected  agreement  to  which  the  seal  was 
attached,  and  has  become  merged  in  the  unsealed  provisions,  the 
whole  is  now  to  be  treated  as  one  parol  contract.*^  In  like 
manner, — 

§  134.  Discharged. — For  a  valuable  consideration,  the  spe- 
cialty may,  before  breach,  the  same  as  after,  be  discharged  by 
the  mutual  parol  agreement  of  the  parties,*® — ^a  proposition 
substantially  the  same  as  before  laid  down.®*    A  fortiori, — 

§  135.  Rescind  by  executed  parol. — ^If  a  parol  agreement 
rescinding  a  specialty  is  fully  executed,  it  will  be  effectuaL** 
Again,— 

§  136.  Engraft  parol  on  it. — ^An  agreement  not  under  seal 
may  be  engrafted  on  a  prior  sealed  one ;  but,  by  this,  the  whole 
is  reduced  in  law  to  a  simple  contract.*^    Or, — 


ssAIden  y.  Bla^e,  Cro.  Jac.  99; 
Gilson  T.  Stewart,  7  Watts,  100; 
Parker  t.  Ramsbottom,  3  B.  & 
C.  257,  271,  272.  And  see  Moody 
T.  Leavltt,  2  N.  H.  171 ;  Lawall  v. 
Rader,  3  Grant,  Pa.  426;  Reed  t. 
McGrew,  6  Ohio,  375,  381. 

e«  Canal  Co.  v.  Ray,  101  U.  S. 
522;  Robinson  t.  BnUock,  66  Ala. 
548:  Fleming  y.  Gilbert,  3  Johns, 
528;  Cooke  y.  Murphy,  70  HI.  96; 
Le  Feyre  y.  Le  Feyre,  4  S.  &  R. 
241,  8  Am.  D.  696;  Lawrence  y. 
Mmer,  86  N.  Y.  131,  139. 

»"  Mill  Dam  Foundry  y.  Hoyey, 
21  Pick.  417,  429;  Balrd  v.  Blal- 
groye,  1  Wash.  Va.  170;  Qnlgley 
y.  De  Haas,  2  Ont.  Pa.  292;  Mil- 
ler y.  Watson,  7  Cow.  89. 

MHerzog  y.  Sawyer,  61  Md. 
344;  Dearborn  y.  Cross,  7  Cow. 
48;  Thomason  y.  DiU,  30  Ala.  444; 
Robinson  y.  Bullock,  66  Ala.  548. 
Contra,  as  to  the  discharge  be- 
fore breach.    Spence  y.   Healey, 


8  Exch.  668.  An  unsealed  re- 
lease without  consideration  is,  of 
course,  without  effect  Miller  y. 
Hemler,  5  Watts  &  S.  486;  Kid- 
der y.  Kidder,  9  Casey,  Pa.  268. 

«»Ante,  §  132. 

»o  Phelps  y.  Seely,  22  Grat.573; 
Green  v.  Wells,  2  Cal.  584;  Town- 
send  y.  Empire  Stone-Dressing 
Co.  6  Duer,  208;  Dearborn  v. 
Cross,  7  Cow.  48;  Dickerson  v. 
Ripley,  6  Ind.  128,  63  Am.  D.  373. 
And  see  Brown  y.  Brine,  1  Ex.  D. 
6;  Johnston  y.  Salisbury,  61  111. 
316;  Lawrence  y.  Dole,  11  Vt  549; 
Halsell  y.  Renfrew,  14  Okla.  674, 
78  Pac.  118. 

•iHydevllle  Co.  y.  Eagle  Rail- 
road and  Slate  Co.,  44  Vt.  395; 
French  y.  New,  28  N.  Y.  147; 
Acker  y.  Bender,  33  Ala.  230; 
Vaughn  y.  Ferris,  2  Watts  &  S. 
46;  Aikin  y.  Bloodgood,  12  Ala. 
221;  Whiting  y.  Heslep,  4  Cal.  327. 
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§  137.  Snbstitato  parol. — A  parol  contract  may  be  substi- 
tated  for  a  sealed  one.*'    Also, — 

§  138.  Elsewhere. — ^In  other  connections  will  be  fonnd  yari- 
ous  incidental  illustrations  of  the  subject  of  this  sub-title. 

The  Doctrine  of  this  Chapter  restated. 

§  139.  An  instrument  under  seal  has  derived,  from  the  an- 
cient law,  a  dignity  superior  to  that  of  any  other  private  writ- 
ing. And,  in  conclusiveness,  it  occupies  a  middle  ground  be- 
tween the  simple  contract  and  judicial  record.  Something  in 
modem  times — ^it  is  difficult  to  say  how  much — ^has  been  abated 
of  the  respect  with  which  it  was  formerly  regarded ;  and,  in  a 
few  of  our  States,  it  has  ceased  to  be  more,  or  much  more,  than 
a  simple  contract.  There  is  a  little  uncertainty  in  the  doctrines 
at  some  points,  or  in  some  states ;  and  practitioners  should  ac- 
quaint themselves  specially  with  the  decisions  of  the  courts  of 
their  own  State  relating  to  this  subject. 

•sMcGrann  v.  North  Lebanon  trand,  2  Eng.  321;  Balrd  v.  Blal- 
Railroad,  6  Casey,  Pa.  82;  Low  v.  grove,  1  Wash.  Va.  170;  Bolt  v> 
Forbes,  18  ni.  668;  Byrd  v.  Ber-     Dawkins,  16  S.  C.  198. 


SS  140-143.] 
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OHAPTBE  v. 

CONTRACTS  OP  RECORD. 

§  140.  Defined. — ^A  contract  of  record  is  one  made  and  en- 
tered of  record  before  a  judicial  tribunal. 

§  141.  Judgments. — Ordinary  judgments,  wherein  defend- 
ants are  required  to  pay  specified  sums  to  plaintiffs,  are  by 
some  writers  classed  as  contracts.^  Under  common-law  rules, 
the  action  of  debt/  but  not  of  assumpsit,*  lies  on  the  judgment ; 
except  that,  upon  a  foreign  judgment,  one  may  at  his  election 
maintain  assumpsit,  for  it  is  not  deemed  a  record.*  This  view 
is  not  conclusive  that  the  domestic — including,  with  us,  the  in- 
terstate— ^judgment  is  not  to  be  regarded  as  a  contract.  Still, 
where  it  is  founded  on  a  pure  tort,  it  is  not  traceable  back  to 
any  assent  of  the  mind,  as  even  the  contract  created  by  law 
commonly  is;  and,  where  it  is  the  outcome  of  a  contract,  such 
contract  is  absorbed  in  the  judgment ;  ^  so  there  is  no  scientific 
necessity  for  classifying  it  under  this  head,  contrary  to  the 
common  sense  of  the  question.  Bejecting,  therefore,  these  judg- 
ments from  this  title, — 

§  142.  Limited  extent. — ^With,  perhaps,  exceptions  in  some 
of  our  states,  we  have  no  contracts  of  record  other  than  recog- 
nizances, and  it  is  believed  to  be  substantially  the  same  now  in 
England.* 

§  143.  Statutes  merchant  and  staple. — ^Formerly,  in  Eng- 
land, there  were  familiar  bonds  of  record,  known  as  statutes- 
merchant  and  statutes-staple.  They  were  a  species  of  recog- 
nizance.^   In  rare  instances  they  may  have  been  resorted  to  in 


12  Bl.  Com.  4S4,  465;  Leake, 
Cont.  125.  156. 

sWimams  V.  Jones,  13  M.  & 
W.  628;  Cole  ▼.  DriskelU  1  Blackf. 
16. 

•  1  Chit  PL  103;  Andrews  v. 
MoDtsomery,  19  Johns.  162,  10 
Am.  D.  213;  Vail  v.  Mumtord,  1 
Boot,  142;  Bain  v.  Hnnt,  3  Hawks, 
572;  India  Ruhber  F^ustory  v.  Holt, 
14  Vt  92. 


«  Buttrick  v.  AUen,  8  Mass.  273, 
5  Am.  D.  105;  Harris  v.  Saunders, 
4  B.  &  C.  411. 

«Ex  parte  Fewlngs,  25  Ch.  D. 
338,  355. 

•  Smith,  Cont  2d  Bng.  ed.  3. 
But  Bee,  as  to  the  warrant  of  at- 
torney and  cognovit  actionem, 
Leake,  Cont  156,  157. 

^2  BL  Com.  160;  4  lb.  426,  428; 
2  Tidd,  Pr.  1132. 
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some  of  our  States  in  early  times/  but  they  are  now  unknown 
with  us. 

§  144.  Recognisance. — ^The  recognizance,  with  us,  is  most 
frequently,  but  not  exclusively,  employed  in  criminal  causes; 
obligating  the  parties  and  witnesses,  and  their  bail  and  other 
sureties  for  them,  to  appear  in  court,  to  prosecute,  defend,  pay 
adjudged  costs,  testify,  and  the  like.* 

§  145.  Recognizance  defined. — As  defined  in  the  English 
books,  it  is  ''an  obligation  of  record,  which  a  man  enters  into 
before  some  court  of  record,  or  magistrate  duly  authorized, 
with  condition  to  do  some  particular  act;"  "  as,  to  appear  at 
the  assizes,  to  keep  the  peace,  etc.^* 

§  146.  Discharging. — ^A  recognizance,  being  a  record,  fol- 
lows the  rule  of  other  record  debts  and  judgments  as  to  a  dis- 
charge out  of  court;  it  may  be  done,  and  can  be  only,  by  an 
instrument  under  seal.^* 

§  147.  Compounding. — ^After  forfeiture,  the  sum  to  be  paid 
may  be  remitted  or  reduced  in  court,  by  order  of  the  judge,  on 
proper  cause  shown.^*  Such  is  believed  to  be  the  common-law 
rule,^*  though  plainly  it  could  not  be  applied  to  the  impairing 
of  vested  private  interests.  Still  it  was  held  in  Massachusetts 
not  competent  for  the  tribunal  to  relieve  the  cognizor  agaiost  a 
forfeited  penalty,  as  on  a  hearing  in  equity  upon  a  bond;  "  but 
a  statute  afterward  provided  for  a  remission  of  the  penalty  in 
proper  cases.^*  On  this  and  other  questions  relating  to  the  re- 
cognizance, there  has  been  much  legislation  with  us,  and  the 
practitioner  should  carefully  examine  the  statutes  of  his  own 
state. 

§  148.  Infancy — Coverture. — ^The  recognizance,  when  it  is 
for  a  necessary  thing,  like  the  procuring  of  one's  discharge 
from  arrest,  binds,  it  seems,  an  infant.^^    But  it  is  not  quite  so 


•  As,  see  Kilty,  Rep.  Stats.  143. 

•  Explained  1  Bishop,  Crim. 
Proced.  §§  264-264n. 

10  2  Tldd.  Pr.  1131. 

iiToml.  Law  Diet.  Recogni- 
zance. 

12  Sewall  y.  Sparrow,  16  Mass. 
24,  26;  State  v.  Moody.  69  N.  C. 
€29;  Barker  v.  St  Qulntin,  12  M. 
ft  W.  441. 

18  In  re  Pellow,  13  Price,  299; 
8.  c.  nom.  Ex  parte  Pellow,  Mo- 


del. Ill;  2  Chit.  Gen.  Pr.  396,  397; 
Rex  V.  Hankins,  McClel.  &  T.  27. 

i«  1  Bishop,  Crim.  Proced.  §  264/^. 

10  Johnson  y.  Randall,  7  Mass. 
340;  Merrill  y.  Prince,  7  Mass.  396. 

10  Commonwealth  v.  Dana,  14 
Mass.  65. 

17  1  Bishiop,  Crim.  Proced.  S  264c; 
Ex  parte  Williams,  McClel.  493,  13 
Price,  673.  But  see  Patchin  v. 
Cromach,  13  Vt  330. 
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with  a  married  woman;  for,  under  the  common-law  rales,  she 
cannot  render  herself  personally  holden  even  for  necessaries. 
Hence  her  rcognizance  will  not  be  valid  at  the  common  law,, 
however  it  may  be  in  equity,  or  under  statutes  enlarging  her 
powers.^* 

§  149.  Enforcement. — ^Like  any  other  record,  it  proves  itself. 
It  may  be  enforced  by  "scire  facias, — a  writ  which  lies  on  a 
record  only,  and  consequently  cannot  be  made  use  of  for  the 
purpose  of  enforcing  any  other  description  of  contract.*' ^•^ 
Likewise  the  action  of  debt  is  maintainable,  or  in  some  of  our 
states  there  is  a  statutory  proceeding.^^ 

The  Doctrine  of  this  Chapter  restated. 

§  150.  A  contract  entered  into  and  made  of  record  before  a 
court  becomes  itself  a  sort  of  judgment,  in  advance,  against  him 
who  may  afterward  prove  to  be  in  default.  It  does  not  admit 
of  the  same  freedom  of  inquiry  into  the  merits  of  the  case  as  do 
other  forms  of  contract.  Hence,  in  general,  the  law  does  not 
suffer  parties  to  resort  to  it.  The  ordinary  recognizance,  by 
which  some  simple  thing,  like  an  appearance,  is  agreed  to  be 
done  in  the  presence  of  the  court  itself,  is  not  open  to  this  ob- 
jection, and  is,  therefore,  permitted. 

i«  1  Bishop,  Crim.  Proced.  {  264a         » 1  Bishop,  Crim.  Proced.  1 264m^ 
u  Smith,  Gont  2d  Eng.  ed.  4. 
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OHAPTES  VL 


OKAL  CONTRACTS. 


§  151.  Farmcrly. — Speech,  in  lie  order  of  time,  preceded 
writing.  Even  pleadings  in  court  were  onee,  in  England,  oral ; 
and  in  our  country  we  have,  at  the  pres^it  day,  remnants  of 
oral  pleas.^  So  likewise  there  appears  to  have  been  in  our  law 
a  period  when  contracts  of  nearly  or  quite  every  sort  could  be 
made  orally,  with  the  same  effect  as  by  writing.  Thus,  for  a 
long  time  after  the  Norman  Conquest,  a  deed  was  not  an  essen- 
tial  part  of  a  feoffment,  but  the  feoffor  could  explain  his  in- 
tent orally,  while  making  livery  of  seisin  upon  the  land.*  Since 
then, — 

§  152.  Changes. — ^The  convenience  of  business  has  intro- 
duced contracts  which,  in  their  nature,  could  not  be  oral, — 
as,  for  example,  oral  words  for  a  bill  of  exchange  cannot  be 
transmitted  through  the  mails,  or  indorsed  on  its  back, — and 
the  needful  perpetuation  of  some  other  contracts  can  be  secured 
only  by  writing.  Moreover,  legislative  policy  has,  on  one 
ground  and  another,  rendered  writing  essential  to  some  con- 
tracts. Thus  exceptions  to  the  general  doctrine  have  been  cre- 
ated.   Hence, — 

§  153.  All  contracts,  except. — ^Every  contract,  on  whatever 
subject,  may  be  in  oral  words,  which  will  have  the  same  effect 
as  if  written,  except  where  some  positive  rule  of  the  common 
or  statutory  law  has  provided  otherwise.*    Thus, — 

§  154.  Insurance. — ^A  contract  of  insurance,  which  in  prac- 
tice is  usually  by  written  policy,  is  equally  good  if  verbally 


1 1  Bishop,  Crim.  Proced.  S9  340, 
788-790,  848. 

sDeane,  Cony.  300;  4  Kent, 
Com.  450. 

•  Mallory  v.  Glllett.  21  N.  Y. 
412;  Wyman  v.  Goodrich,  26  Wis. 
21;  Barron  v.  Benedict,  44  Vt. 
618;  Besshears  v.  Rowe,  46  Mo. 
501;  Coleman  v.  Byre,  45  N.  Y. 
38;   Green  v.  Brooklns,  23  Mich. 


48,  9  Am.  R.  74;  White  v.  Mayn- 
ard,  111  Mass.  250,  15  Am.  R.  28; 
Parsons  v.  Loucks,  48  N.  Y.  17,  8 
Am.  R.  517;  Selma  ▼.  MuUen,  46 
Ala.  411;  Bardwell  v.  Roberts,  66 
Barb.  433;  St  Louis,  etc  Ry.  v. 
Maddox,  18  Kan.  546;  Ungley  v. 
Ungley,  4  Ch.  D.  73,  5  Ch.  D.  887; 
Bacon  y.  Daniels,  37  Ohio  St.  279. 
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made;  ^  exeept  where,  as  in  some  of  our  states,  a  statute  pro- 
vides to  the  contrary.    And, — 

§  155.  Assignment. — ^Though  an  assignment  of  a  debt  is 
eommonly  by  writing,  yet  a  verbal  assignment  is  good.*    So, — 

§  156.  Arbitration. — ^A  verbal  submission  of  a  controversy 
to  arbitration  is  valid;  except  that  neither  it  nor  the  award 
can  extend  to  what  the  parties  could  not  themselves  do  ver- 
bally.'   Even — 

§  157.  Acceptance. — ^A  verbal  acceptance  of  a  bill  of  ex- 
change/ or  of  a  non-negotiable  order,^  is,  if  there  is  no  statute 
to  the  contrary,  good. 

§  158.  Equal  in  grade  with  written. — ^While  a  verbal  con- 
tract is  not  of  the  same  high  nature  as  a  specialty,*  it  is,  when 
valid,  on  exactly  the  same  footing  as  a  written  one  unsealed.^® 
It  differs  merely  in  the  methods  of  proof.    Both  are  termed— 

§  159.  Simple  contracts. — ^All  contracts,  not  under  seal, — 
that  is,  all  parol  contracts,  whether  written  or  unwritten, — are 
known  as  simple  contracts.^^ 

§  160.  Oral  blending  with  written. — Many  questions  arise 
as  to  the  effect  of  the  blending  of  oral  contracts  and  written, 
in  respect  both  of  things  which  the  law  requires  to  be  done  in 


4  Sanborn  v.  Fireman's  Ins.  Co., 
16  Gray,  448;  Walker  v.  Metropol- 
itan Ins.  Co.,  66  Me.  871;  First 
Baptist  Church  v.  Brooklyn  B^re 
Ins.  Co.,  19  N.  Y.  805;  Henlng  v. 
U.  S.  Ins.  Co.,  2  Dillon,  26;  Strohn 
V.  Hartford  Fire  Ins.  Co.,  33  Wis. 
648;  Gerrish  v.  German  Ins.  Co., 
65  N.  H.  355;  Westchester  Fire 
Ins.  Ca  V.  Earle,  33  Mich.  143. 
And  see  Carrugi  v.  Atlantic,  etc. 
Ins.  Co.,  40  Ga.  135,  2  Am.  R.  567; 
Poeey  County  Fire  Ass'n.  v.  Hogan 
(Ind.  App.),  77  N.  B.  670. 

»  Simpson  v.  Bibber,  59  Me.  196, 
199;  Ponton  v.  Griffin,  72  N.  C. 
362;  Currier  v.  Howard,  14  Gray, 
511,  613;  Spafford  v.  Page,  15  Vt 
490;  Gamsey  V.  Gardner,  49  Me. 
167;  Porter  v.  Bullard,  26  Me. 
448;  Crane  v.  Gough,  4  Md.  316; 
Oereland  v.  Martin,  2  Head,  128; 
RoUison  V.  Hope,  18  Tex.  446; 
Forsyth   v.   Ryan,   17  Colo.  App.' 


511,  68  Pac.  1055;  Harris  v.  Cham- 
berlain, 126  Mich.  280,  85  N.  W. 
728. 

•  French  v.  New,  28  N.  Y.  147; 
Thomasson  v.  Risk,  11  Bush,  619; 
Copeland  v.  Wading  River  Reser- 
voir, 105  Mass.  397;  Peabody  v. 
Rice,  113  Mass.  31;  Phelps  v.  Do- 
lan,  75  111.  90;  Stockwell  v.  Bram- 
ble, 3  Ind.  428;  Kelley  v.  Adams, 
120  Ind,  340,  22  N.  E.  317. 

T  Pierce  v.  Kittredge,  115  Mass. 
374;  Scudder  y.  Union  National 
Bank,  91  U.  S.  406;  Bamet  v. 
Smith,  10  Fost  N.  H.  256,  64  Am. 
D.  290;  Stockwell  v.  Bramble,  3 
Ind.  428;  Putnam  Nat  Bank  v. 
Snow,  172  Mass.  669. 

8  Bird  V.  McElvaine,  10  Ind.  40. 

•  Ante,  S§  128-138. 

10  Ante,  §§  26-27;  Chit  Cont. 
11th  Am.  ed.  6. 

11  Add.  Cont  7th  Eng.  ed.  2. 
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writing,  and  of  those  which  it  does  not.   But  they  are  reserved 
for  other  connections. 

The  Doctrine  of  this  Chapter  restated. 

§  161.  Since  oral  words  preceded  written  ones,  and  the  time 
never  was  when  men  could  live  together  without  entering  into 
contracts,  those  by  mere  speech  were  on  every  subject  originally 
good.  And  such  is  still  the  general  rule.  The  exceptions  are 
contracts  which,  in  their  nature,  can  be  made  only  in  writing, 
therefore  could  not  have  existed  until  it  came  into  use;  and 
those  which,  by  a  usage  grown  to  be  common  law,  or  by  some 
statute,  are  specially  required  to  be  written.  PrirM  facte,  we 
look  upon  an  oral  contract  as  good ;  but»  in  the  particular  sort 
of  case,  writing  may  be  f oubd  to  be  necessary. 


II  162-165.]     SIMPLB  CONTRACTS  IN  WRITINa 


66 


aHAPTKS  vn. 


SIMPLB  CONTRACTS  IN  WRITING. 


§  162.  Xlaewhere.— Most  of  what  would  be  appropriate 
under  this  head  can  be  better  explained,  further  on,  under 
other  titles.  We  shall  here  take  only  a  general  view  of  the 
flubject.  ^  1 

§  163.  Defined. — ^A  simple  contract  in  writing  differs  from 
a  specialty  ^  chiefly  in  not  being  under  seal.  A  written  contract 
18  one  which,  in  all  its  terms,  is  in  writing. 

§  164.  ParQy  in  writing. — ^A  contract  partly  in  writing  and 
partly  oral  is,  in  legal  effect,  an  oral  contract.^  It  occurs  where 
an  incomplete  writing,  or  one  expressing  only  a  part  of  what  is; 
meant^  is  by  oral  words  rounded  into  the  full  contract ; '  or* 
where  there  is  first  a  written  contract,  and  afterward  it  is^ 
changed  orally.^ 

§  165.  Separate  writings, — on  one  piece  of  paper,  or  on  sev- 
eral attached  pieces,  or  on  separate  papers  referring  to  one- 


i  Ants,  9  110. 

2  Ante.  §  133;  Hnlbert  v.  Ather- 
ton,  59  la.  91;  St  Louis,  etc  Ry. 
▼.  Maddox,  IS  Kan.  546;  Smith 
▼.  0*DonneIl.  8  Lea,  468;  Vicary 
T.  3ioore,  2  Watts,  451;  Wright  v. 
Weeks,  25  N.  T.  153;  Brooks  t. 
Wbeelock,  11  Pick.  439;  Dwight 
T.  Pomeroy,  17  Mass.  303,  328,  9 
Am.  D.  148;  Lang  t.  Henry,  54  N. 
H.  57;  Dana  t.  Hancoek,  30  Vt 
616;  Briggs  t.  Vermant  Central 
R.  R.,  31  Vt  211.  In  MuUain  T. 
Thomas,  43  Conn.  252,  254,  the 
learned  Judge  deems  it  "difficult 
to  see  how  a  contract  can  be  partly 
oral  and  partly  in  writing."  Still 
the  books  are  fun  of  cases  In 
whicH  learned  judges  supposed 
they  saw  it  If  I  give  a  man  my 
Bote  paarable  to  hims^,  and  he 
promisee  to  indorse  it  and  get  it 
discounted,  and  then  pay  to  fatf 
creditor  the  money  less  one  per 

5 


cent  for  his  trouble  and  risk, — 
my  written  and  his  oral  promise' 
being  considerations  for  each 
other, — ^Is  not  this  a  contract 
partly  oral  and  partly  in  writing? 
And  a  similar  case  is  where,  as  in 
Welz  T.  Rhodtus,  87  Ind.  1,  44  Am. 
R.  747,  a  man  by  written  lease 
lets  real  estate  to  another  to  be 
used  in  a  certain  business,  and  as 
a  part  of  the  bargain  promises 
orally  not  to  carry  on  himself  the 
same  business  in  the  same  city. 
The  oral  part  can  be  orally 
proved.  lb.  And  see  post,  §  175; 
Sellers  v.  Qreer,  172  111.  549,  50  N. 
B.  246,  40  L  R.  A.  549. 

s  Hawkins  t.  Lee,  8  Lea,  42; 
Callan  y.  Lukena,  8  Norris,  Fa. 
134;  Moss  ▼.  Green,  41  Mo.  389; 
Des  Moines  y.  Hinkley,  62  la.  637. 

♦  Aldrich  v.  Price.  57  la.  151; 
Courtenay  ▼.  Fuller,  65  Me.  156. 
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another  or  relating  to  the  same  subject,  whether  made  simulta- 
neously or  on  different  occasions  and  days,  may  be  regarded  as 
one  contract,  when  this  view  of  them  is  just,  and  accords  with 
the  intent  of  the  parties ;  and,  whether  so  or  not,  all  should  be 
interpreted  together."    Yet, — 

§  166.  One  contract  or  more. — ^As  foundation  for  suing, 
what  thus  appears  to  be  one  contract  may  in  law  constitute 
more  contracts  than  one ;  this  will  depend  upon  the  words,  the 
subject,  and  the  other  facts  and  the  justice  of  the  case.*  With- 
in the  same  principle, — 

§  167.  Simultaneous — (Oral — ^Written). — ^Two  or  more  con- 
tracts! may  be  simultaneously  entered  into  between  the  same 
parties,  both  in  writing  or  both  oral,  or  one  in  writing  and  the 
other  oral.''    Again, — 

§  168.  Writings  as  memoranda,  etc. — ^Parties  entering  into 
an  oral  contract  may  employ  written  memoranda  in  aid  of  it; 
in  which  case,  and  in  others  wherein  there  are  writings  evi- 
dently not  meant  to  be  complete,  the  contract  is  oral,  and  as 
such  is  not  prevented  from  being  good  by  what  is  written.® 

§  169.  Oral  to  contradict  written. — ^These  explanations  will 
assist  the  reader  to  avoid  being  misled  by  the  leading  ride,  that, 
in  the  absence  of  fraud  or  mistake,  oral  evidence  of  what  was 


B  Bobbitt  V.  Liverpool,  etc.  Ins. 
Co.,  66  N.  C.  70,  8  Am.  R.  494; 
Lybum  v.  Warrington,  1  Stark. 
162;  Rldgway  v.  Wtarton,  6  H. 
L.  Cas.  238,  4  Jur.  n.  s.  173;  Patch 
V.  Phoenix,  etc.  Ins.  Co.,  44  Vt. 
481;  Wildman  v.  Taylor,  4  Ben. 
42;  Heath  v.  Williams,  30  Ind. 
495;  Taylor  v.  Cornelius,  10  Smith, 
Pa.  187;  Pillow  v.  Brown,  26  Ark. 
240,  249;  Bradley  v.  Marshall,  54 
111.  173.  174;  Smith  v.  Turpin,  20 
Ohio  St  478;  Crop  v.  Norton,  2 
Atk.  74,  9  Mod.  233;  Dean  v.  Law- 
ham,  7  Or.  422;  Bradstreet  v. 
Rich,  74  Me.  303;  Mackenzie  v. 
Edinburg  School  Tr.,  72  Ind.  189; 
1  Chit  Cent.  11th  Am.  ed.  146,  147. 
See  post,  §  382 ;  Georgia,  etc.  Co.  v. 
Smith,  83  Ga.  626,  10  S.  E.  235; 
Cox  v.  Maxwell,  151  Mass.  336,  24 
N.  E.  50;  Ames  v.  Pierson,  174  Pa. 
597,  34  AU.  317. 

eMore  v.  Bonnet,  40  Cal.  251,  6 


Am.  R.  621;  Davidson  v.  Petlcolas, 
34  Tex.  27;  Scott  v.  Kittanning 
Coal  Co.,  8  Norris,  Pa.  231,  33  Am. 
R.  753.  See  Whitaker  v.  Hawley, 
30  Kan.  317. 

T  Phillips  V.  Preston,  5  How.  U. 
S.  278;  Garrow  v.  Carpenter,  1 
Port  359;  Berryman  v.  Hewit,  6 
J.  J.  Mar.  462;  Page  v.  Sheffield, 
2  Curt.  C.  C.  377;  Price  v.  Sturgis, 

44  Cal.  591;  Oregonlan  Ry.  y. 
Wright,  10  Or.  162;  Reynolds  v. 
Hassam,  66  Vt  449;  Hedge  v.  Gib- 
son, 58  la.  656;  Trayer  v.  Reeder, 

45  la.  272. 

8  Mobile  Marine,  etc.  Co.  v.  Mc- 
Millan, 31  Ala.  711;  Th^Alida,  1 
Abb.  Adm.  173;  Pacific  Iron 
Works  V.  Newhall,  34  Conn.  67; 
Ruggles  V.  Swanwlck,  6  Minn. 
526;  Pinney  v.  Thompson,  3  la. 
74;  Lathrop  v.  Bramhall,  64  N.  T. 
865.      * 
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said  before  •  or  at  the  time  of  ^®  the  making  of  a  written  con- 
tract is  not  admissible  to  vary  or  especially  to  contradict  its 
termsy  all  such  matter  being  deemed  to  be  merged  in  the  writ- 
ing.^*   For  example, — 

ninstrations. — ^If  the  writing  calls  for  payment  in  money,  a 
contemporaneous  oral  agreement  to  pay  in  something  else  can- 
not be  shown.^*  If  in  form  it  is  a  promissory  note,  proof  that 
it  was  orally  understood  between  the  parties  to  be  a  receipt  is 
not  permissible.^*  A  mortgage  cannot  be  thus  excepted  out  of 
the  operation  of  the  covenant  of  warranty  in  a  deed  of  land.^* 
Nor  can  it  be  thus  shown  that  a  chattel  mortgage  in  writing 
was  meant  to  include  items  not  therein  inserted ;  ^'  or,  that  an 
agreement  in  writing  to  ship  a  specified  quantity  of  ice  was 
orally  limited  to  what  the  shipper  owned.^*    But — 

§  170.  Not  meant  for  contract. — ^It  may  be  shown  by  parol 
that  a  writing,  however  complete  in  form  and  execution  it  ap- 
pears, was  not  intended  by  the  parties  to  be  their  contract ;  as, 
where  they  signed  it  on  the  understanding  that  it  should  take 
effect  only  on  a  condition  which  has  not  been  fulfiUed.^^    Yet 


•  Qnartennous  y.  Kennedy,  29 
Ark.  544;  WoodaH  v.  Greater,  61 
Ind.  539;  Harding  v.  Commercial 
Loan  Co.,  84  lU.  251;  Nielsen  v. 
N.  E.  Siberian  Co.  (Wash.),  82 
Pac  292. 

10  Martin  v.  Cole,  104  U.  S.  30; 
Belcher  t.  li£ulhall,  57  Tex.  17; 
Bender  v.  Montgomery,  8  Lea.  58G, 
S93;  Draper  v.  Rice,  56  la.  114,  41 
Am.  R  88.  Davis  v.  Liberty,  etc. 
Gravel  Road,  84  Ind.  36;  Huffman 
T.  Hnmmer,  2  C.  E.  Green,  263, 

269. 

11  Kelly  T.  Roberta,  40  N.  T. 
432;  Morse  v.  Low,  44  Vt  561; 
Giraud  v.  Richmond,  2  C.  B.  835; 
Day  ▼.  Thompson,  65  Ala.  269; 
Grimes  v.  Simpson  Centenary  Col- 
lege, 48  la.  208;  Taylor  v.  Trulock, 
55  la.  448;  Seckler  v.  Fox,  51 
Mich.  92;  Hel  v.  Heller,  53  Wis. 
415;  Ives  v.  Williams,  50  Mich. 
100.  See  Meredith  v.  Salmon,  21 
Grat  762;  Hllb  v.  Peyton,  21  Grat 
386;  Shepard  ▼.  Haas,  14  Kan.  443. 

itRoundtree  v.  Gilroy,  57  Tex. 


176;  Kimball  v.  Bryan,  56  la.  632; 
McClure  v.  People's  BYeight  Ry., 
9  Norris,  Pa.  269. 

13  Dickson  V.  Harris,  60  la.  727. 

14  Johnson  v.  Walter,  60  la.  315; 
Bigham  v.  Blgham,  57  Tex.  238. 

i«Van  Evera  v.  Davis,  51  la. 
637.    Compare  with  post,  §  177. 

i«Schreiber  v.  Butler,  84  Ind. 
576. 

iTPym  V.  Campbell,  6  Ellis  ft 
B.  370,  2  Jur.  n.  s.  641;  Wallis  v. 
Littell,  11  C.  B.  N.  s.  369,  8  Jur. 
N.  8.  745;  Davis  v.  Jones,  17  C.  B. 
625;  Juilliard  v.  Chaffee,  92  N.  Y. 
529,  535.  See  Greenawalt  v. 
Kohne,  4  Norris,  Pa.  369.  Where 
the  parties  go  so  far  as  to  deliver 
their  written  contract,  a  distinc- 
tion generally  admitted  is,  that 
the  doctrine  of  the  text  applies  if 
it  is  not  under  seal,  but  not  if  it 
is  a  specialty;  the  voluntary  de- 
livery, in  the  latter  case,  being  so 
high  an  act  as  not  to  admit  of  a 
parol  denial  of  its  appropriate  ef- 
fect   Westman  v.  Krumweide,  30 
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one  cannot  thus  set  np  that  it  was  to  have  simply  a  partial 
operation  as  their  contract,  f oir  thk  would  amount  to  a  contra- 
diction of  its  terms."    Again, — 

§  171.  niegality— Fraud— Mistake.— Such  illegality,  fraud, 
or  mistake  as  renders  a  contract  void  may  be  shown  by  parol. 
And  it  is  no  objection  to  this  evidence  that  it  conflicts  with  the 
terms  of  the  writing;  for,  when  the  law  has  pix)nounced  it  void,, 
it  has  no  terms,  and  it  is  not  a  eontract." 

§  172.  Add  to. — ^A  parol  contract  may  be  added  to  a  writ- 
ten  one  without  contradicting  the  written;  and  the  two  may 
stand  together,  though  entered  into  simultaneously.**    Thus, — 

Illustrations. — ^If  one  by  writing  conveys  property  to  another,, 
this  is  a  complete  written  contract;  yet,  as  a  part  of  the  samo 
transaction,  the  seller  may  obligate  himself  orally  to  take  back 
the  property,  should  the  other  not  like  it,  and  to  pay  for  im- 
provements thereon.  This  verbal  agreement  does  not  vary  the 
writing  or  its  legal  effect,  it  simply  provides  for  something  be- 
yond its  scope.*^  Or,  if  a  bank  depositor  buys  of  the  bank 
sight  drafts, — such  drafts  constituting,  it  is  perceived,  written 
contracts, — ^and  if  at  the  same  time  the  bank  verbally  promises 
to  receive  back  and  credit  to  him  the  drafts  with  interest  should 
he  not  purchase  cattle  with  them  as  contemplated,  there  is 
here  nothing  which  conflicts  with  the  writing,  and  the  verbal 
agreement  is  valid.'*  Or,  if  one  gives  to  another  a  written  bill 
of  sale  of  goods,  it  may  still  be  shown  by  parol  how  the  pro- 
ceeds of  the  goods  were  to  be  applied.**    So,  likewise,  an  oral 


Minn.  313;  post,  S  357;  Oakland 
Cemetery  Ass'n  v.  Lakins,  126  la. 
121,  101  N.  W.  778;  Pratt  &  Co.  v. 
Chaffin  Co.,  136  N.  C.  350,  48  S. 
E.  7G8. 

18  Fenwick  v.  Brinkworth,  2 
Post  ft  F.  86. 

i»  Ante,  S  121;  2  Kent,  Cont.  556; 
laenhoot  t.  Chamberlain,  59  Cal. 
630;  Thome  v.  Warffleln,  4  Out 
Pa.  519;  Nelson  v.  Wood,  62  Ala. 
175;  Childs  v.  Dobbins,  61  la. 
109;  Deakins  v.  Alley,  9  Lea,  494; 
Bums  y.  Sparks,  26  Ky.  Law  Rep. 
688,  82  S.  W.  425;  Machin  v.  Trust 
Co.,  210  Pa.  253,  59  Atl.  1078. 

so  Ante,  §  167;  Hawkins  y.  Lee, 
8  Lea,  42;   Trayer  y.  Reeder,  4S 


la.  272;  Montelius  y.  Atherton,  ^ 
Colo.  224;  Green  y.  Randall,  51  Vt 
67;  Sutton  y.  Weber,  127  la.  361, 
101  N.  W.  765;  Rochester,  etc  Co. 
y.  Browne,  179  N..Y.  542,  71  N.  K. 
1139;  Vogt  y.  Schnersback,  122 
Wis.  491.  100  N.  W.  820,  67  L.  R. 
A.  756. 

siGreenawalt  y.  Kohne,  4  Nor- 
rls,  Pa.  369.  1  haye  stated  here 
what  I  understand  to  be  the  true 
reasoning  of  the  law,  though  it 
does  not  quite  accord  with  that  in 
the  report    Ante,  8S  12-16. 

S2  Collinrw^ood  y.  Merchants 
Bank,  15  Neb.  118. 

M  Ewalt  y.  FarlQw,  62  la.  212. 
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«ontraet  and  a  sinmltaneoTis  written  mortgage  to  secure  ita  ftil- 
filment  may  stand  togetfaerJ'^   Moreover, — 

§  173.  Mortga|[«  by  oral  defeasance. — ^A  deed  or  other  writ- 
ten eonveyance  of  property,  real  or  personal,  absolute  on  its 
face,  will,  if  xneant  for  mere  security,  take  effect  as  a  mortgage. 
And  that  it  was  so  meant  may  be  shown  by  oral  evidence. '°  Of 
eourse,  under  our  registry  laws,  one  purchasing  land  so  con- 
veyed, not  knowing  of  the  defeasance,  will  hold  it  absolutely.*' 
This  doctrine,  now  abundantly  established  in  authority,  strug- 
gled against  some  early  opposition,  and  against  denials  of  it 
when  its  application  was  attempted  in  courts  of  law;  and  it 
carries  the  principle  of  admitting  oral  evidence  as  against  a 
writing  to  the  very  verge.  Where  the  thing  conveyed  is  such 
as  can  be  legally  transmitted  from  party  to  party  without  writ- 
ing, or  such  as  one  can  orally  obligate  himself  to* sell,  there  is 
no  difficulty  in  principle  with  the  doctrine.  But  where  it  is 
something  which,  like  lands,  the  law  permits  the  parties  to  con- 
tract about  only  in  writing,  if  we  look  upon  the  oral  part  as 
engrafting  a  defeasance  on  the  written,  it  changes  it  in  viola- 
tion of  the  rule,  or  if  we  look  upon  it  as  an  added  agreement 
for  a  reoonveyance,  it  attempts  to  do  orally  what  the  statute 
says  cannot  so  be  done.  Still,  to  the  author,  this  doctrine  ap- 
pears sound,  but  to  rest  on  another  form  of  reasoning,  as  fol- 


M  Reynolds  v.  Hassam,  56  Yt 
449. 

»OdeU  T.  Montross,  68  N.  Y. 
499;  Matthews  v.  Sheehan,  69  N. 
T.  685;  McAnnulty  v.  Seick,  59 
la.  586;  Carter  v.  Evans,  17  S.  C. 
458;  Bettis  v.  Townsend,  61  Cal. 
933;  €Riear  v.  Robinson,  18  Fla. 
379;  WaUace  v.  Lewis,  60  Tex. 
247;  Pierce  v.  Fort,  60  Tex.  464; 
Davis  V.  Brewster,  59  Tex.  93; 
Loving  V.  MlUiken,  59  Tex.  423; 
Huoncker  v.  Merkey,  6  Out.  Pa. 
462;  Hartley's  Appeal,  7  Out  Pa. 
23;  Umbenhower  v.  Miller,  5  Out 
Pa.  71;  Nicolls  v.  McDonald,  5 
Out  Pa.  514;  Hurst  v.  Beaver,  50 
Mich.  €12;  Anthony  v.  Anthony, 
S3  Ark.  479;  De  Wolf  v.  Strader, 
26  IlL  226;  Crane  v.  Buchanan,  29 
Ind.  570;  Lane  v.  Shears,  1  Wend. 
433,  427;  Babcock  v.  Wyman,  19 
How.  IT.  S.  289;  Vandesrift  v.  Her- 


bert, 3  C.  E.  Green,  466;  Madigan 
V.  Mead,  81  Minn.  94;  King  v. 
Warrington,  2  N.  Mex.  318;  Reed 
V.  Reed,  75  Me.  264;  Votaw  v. 
Diehl,  62  la.  676.  The  cases  to 
this  proposition,  a  small  propor- 
tion of  which  are  here  cited,  are 
multitudinous.  A  few  of  them, 
principally  the  older  ones,  deny 
this  doctrine  at  law,  but  admit  it 
in  equity;  most  accept  it  in  both. 
Grout  V.  Stewart  (Minn.),  104  N. 
W.  966;  Betts  v.  Betts  (la.),  106 
N.  W.  928. 

»«Frink  v.  Adams,  9  Stew.  Ch. 
485;  Hurst  v.  Beaver,  50  Mich. 
612;  Newhall  v.  Pierce,  5  Pick. 
450;  Friedley  v.  Hamilton,  17  S. 
ft  R.  70,  17  Am.  D.  638;  Mills  v. 
Comstock,  5  Johns.  Ch.  214. 
Thompson  V.  Crosby  (Okla.),  82 
Pac.  643. 
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lows  We  shall  see,  in  other  connectionSy  that  the  statutes 
which  require  a  writing  to  make' a  particular  contract  good 
are  construed  to  apply  only  to  actual  agreements,  not  to  those 
which  the  law  creates.^^  And  where  the  consideration  of  a  con- 
veyance, which  can  always  he  inquired  into  by  parol,"  is  found 
to  be  a  loan,  so  that  to  keep  the  property  when  the  loan  is  paid 
would  be  unjust,  the  law  will  create  the  promise*  not  necessary 
to  be  in  writing,  to  reconvey  on  the  payment  of  the  loan,  thus 
making  of  the  transaction  a  mortgage. 

§  174.  Subsequent  change. — At  any  time  after  a  written  eon- 
tract  has  been  entered  into,  the  parties  may  orally,  on  a  fresh 
consideration,  vary  or  abrogate  it;  '•  or  they  may  substitute  for 
it  a  new  written  one.?®   And— 

Discharge. — ^A  parol  discharge  will  be  good  even  of  a  con- 
tract required  by  the  statute  of  frauds  to  be  in  writing.** 

§  175.  Imperfect. — ^Where,  on  the  face  of  the  writing,  it 
appears  to  be  incomplete  or  imperfect  as  a  contract,  or  to  em- 
brace only  a  part  of  the  stipulations  meant,'*  oral  evidence  may 
be  introduced  in  connection  with  it,  and  from  the  two  the  ac- 
tual contract  will  be  determined."  In  such  a  case,  the  oral 
proofs  of  the  intent  of  the  writing  should  be  direct  and  dis- 
tinct.** And  to  certain  common  writings  and  parts  of  contracts 
this  doctrine  particularly  applies.    Thus, — 

§  176.  Receipts. — ^In  general,  receipts  of  payment,  whether 
embodied  in  written  instruments  or  not,  are  deemed  to  be  of 


w  Poet,  SS  192-195. 

"Ante,  §  75;  Stlte  t.  Rat  Port- 
age Lumber  Ck).  (Minn.),  104  N. 
W.  561. 

a»  Flanders  v.  Pay,  40  Vt  316; 
Lister  V.  Clark,  48  la.  168;  Rob- 
erts y.  Wilkinson,  84  Mich.  129; 
Church  V.  Florence  Iron  Works,  16 
Vroom,  129;  Burkham  v.  Mastin, 
54  Ala.  122;  Maxfield  v.  Terry,  4 
Del.  Ch.  618;  Juilliard  v.  Chaffee, 
92  N.  Y.  529,  535;  Steidl  T.  Minn., 
etc.  R.  Co.,  94  Minn.  233,  102  N. 
W.  70L 

80  Ante,  §  68;  Chrisman  v. 
Hodges,  75  Mo.  413;  Flanagin  y. 
Hambleton,  54  Md.  222;  McDon- 
ough  y.  Kane,  75  Ind.  181. 


siGoman  y.  Salisbury,  1  Vem. 
240. 

B2  Ante,  S  168. 

SS  Lathrop  y.  Bramhall,  64  N.  Y. 
365;  Lash  y.  Parlin,  78  Mo.  391; 
Campbell  y.  Short,  35  La.  An.  447; 
Phelps  y.  Whitaker,  37  Mich.  72; 
Richards  y.  FuHer,  37  Mich.  161. 
And  see  Birce  y.  Bletchley,  6  Madd. 
17;   Cappel  y.  Weir,  92  N.  Y.  S. 
365;   Wellborn  y.  Dixon,  70  S.  C. 
108,  49  S.  B.  232.    And  when  the 
eyldence  to  explain  the  ambiguity 
is  all  one  way,  the  court  will  con- 
strue the  contract.    Licking  R.  M. 
Co.  y.  Snyder  ft  Co.  (Ky.),  89  S. 
W.  249. 

S4  Wilson   Sewing  Machine   Ca 
y.  Rutledge,  60  la.  89. 


§§  177, 178.]      SIMPLE  CONTRACTS  IN  WRITINCk 
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the  imperfect  sort,  which,  though  prima  facie  evidence  of  what 
they  declare  may  be  explained  or  contradicted  orally."*^  They 
are  so  even  when  expressed  to  be  in  full  of  all  demands.^'  For 
example,  the  recital  in  a  partnership  contract  that  each  part- 
ner has  contributed  to  the  capital  stock  a  specified  sum  may  be 
controlled  in  this  way.'^  And  so  may  even  a  bank  certificate  of 
deposit,  but  the  evidence  must  be  clear  and  satisfactory.'*® 
Where  the  writing  is  both  a  receipt  and  a  contract,  it  is  only 
to  the  receipt  part  that  this  doctrine  applies.'*  A  warehouse 
receipt  may  be  of  this  sort,  and  then  the  contract  therein  can- 
not be  orally  contradicted,*^  but  the  rest  can  be.*^ 

§  177.  Bill  of  sale. — Ordinarily  a  simple  bill  of  sale  is  of  the 
imperfect  class,  open  to  parol  explanation."  But  an  inspection 
of  its  terms  may  show  it  not  to  be  within  this  principle ;  or,  if 
it  goes  further,  and  embodies  a  contract,  oral  testimony  as  to 
it  will  be  excluded.**   Again, — 

§  178.  Date. — ^The  same  applies  to  the  date  of  the  writing. 
Prima  facie  it  is  the  true  date,  but  the  real  fact  may  be  shown.** 


» Rollins  V.  Dyer,  16  Me.  475; 
Marston  v.  Wilcox,  1  Scam.  270; 
Walters  t.  Odom,  53  Ga.  286; 
Smith  y.  Holland,  61  N.  Y.  635; 
Ryan  v.  Ward,  48  N.  Y.  204,  8  Am. 
R.  539;  Haxman  v.  Ozley,  23  Wis. 
519;  Bryant  v.  Hunter,  6  Bush, 
75;  Walker  y.  Christian,  21  Grat. 
291;  Smith  y.  Schulenberg,  34 
Wis.  41;  Graves  v.  Key,  3  B.  & 
Ad.  313;  Wlnans  y.  Hassey,  48 
CaL  634;  Sears  v.  Wempner,  27 
Minn.  351;  Swain  y.  Frazier,  8 
Stew.  Ch.  326;  Dorman  v.  Wilson, 
10  Vroom,  474;  Shoemaker  v. 
Stiles,  6  Out  Pa.  549;  Pool  y. 
Chase,  46  Tex.  207;  EUlcott  y. 
Barnes,  31  Kan.  170;  Eylar  y. 
Read,  60  Tex.  387;  Ditch  y.  Voll- 
hardt,  82  111.  134;  Reading  v.  Tra- 
ver,  83  111.  372;  Pauley  v.  Weisart, 
59  Ind.  -241.  See  Grumley  y. 
Webb,  48  Mo.  562;  Stegall  y. 
Wright  (Ala.),  38  So.  844. 

MLee  y.  Liancashire,  etc  Ry., 
Law  Rep.  6  Ch.  Ap.  527;  Guyette 
y.  Bolton,  46  Vt.  228;  Connell  v. 
Vanderwerken,  1  Mackay,  242; 
American  Bridge  Co.  y.  Murphy, 
13  Kan.  35. 


•TLowe  y.  Thompson,  86  Ind. 
603. 

88  First  National  Bank  y.  Myers, 
83  111.  507. 

«»  Goodwin  y.  Goodwin,  59  N.  H. 
548;  Morris  y.  St  Paul,  etc.  Ry., 
21  Minn.  91;  Alcorn  y.  Morgan,  77 
Ind.  184;  Krutz  y.  Craig,  53  Ind. 
561.  See  Williamson  y.  Reddish, 
45  la.  550. 

*o  Stewart  y.  Phcenix  Ins.  Co.,  9 
Lea,  104;  Johnston  y.  Browne,  37 
la.  200. 

41  Hughes  y.  Stanley,  45  la.  622. 

42  Hazard  y.  Loring,  10  Cush. 
267,  268;  Irwin  v.  Thompson,  27 
Kan.  643;  Houghton  y.  Carpenter, 
40  Vt  588;  Picard  y.  McCormick, 
11  Mich.  68;  Hlldreth  y.  O'Brien, 
10  Allen,  104;  Linsley  y.  Lovely, 
26  Vt  123;  Filklns  y.  Why  land.  24 
N.  Y.  338;  Hersom  y.  Henderson, 
1  Fost  N.  H.  224,  53  Am.  D.  185. 

48  Smith  y.  Gibbs,  44  N.  H.  335; 
McCloskey  y.  McCormick,  37  111. 
66. 

44  Ante,  S  114;  Shaughnessey  y. 
Lewis,  130  Mass.  355;  Smith  v. 
Porter,  10  Gray,  66;  Perrin  v. 
Broadwell,  3  Dana,  596;  Plunkett 
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Therefore,  for  example,  parties  cannot  validate  a  eontract  they 
make  on  Sunday  by  dating  it  as  of  some  other  day."  The  date 
of  an  instrument  with  no  date  written  in  may  be  orally  estab- 
lished.** 

§  179.  Void  or  miintelligible. — Where,  from  any  cause,  a 
written  contract  is  void, — as,  for  example,  where  it  is  unintel- 
ligible,— ^the  party  is  permitted  if  he  can,  to  show  the  oral  un- 
derstanding, and,  if  it  constitutes  a  complete  and  unobjection- 
able contract,  it  will  prevail.  A  void  writing  is  not  a  thing 
capable  of  oral  contradiction,  there  is  nothing  to  contradict.^^ 

The  Doctrine  of  this  Chapter  restated. 

§  180.  All  the  contracts  which  may  be  made  orally  are 
equally  good  in  writing.  But,  unless  they  are  sealed,  they  rank 
in  law  only  as  parol  contracts ;  in  other  words,  as  simple  con- 
tracts. There  are  classes  of  contracts  which,  by  special  pro- 
visions of  law,  must  be  in  writing.  To  them  the  parties  may 
affix  their  seals  if  they  choose ;  and,  though  they  are  thus  made 
specialties,  they  are  still  written,  within  the  laws  which  require 
writng.**  A  writing  may  constitute  a  part  of  an  oral  contract; 
as,  where  it  is  a  mere  accompanying  memorandum,  or  where 
what  was  once  a  written  contract  has  been  varied  orally,  or  the 
like.  Whether  a  transaction  or  form  of  words  has  created  one 
contract  or  more  than  one  will  depend  upon  the  intent  of  the 
parties,  the  subject,  their  words,  and  the  construction  of  law 
thereon.  A  written  contract  honestly  made,  and  meant  by  the 
parties  to  embrace  their  entire  bargain,  may  be  confirmed  by 
oral  testimony,**  but  it  cannot  thus  be  contradicted. 


V.  Dillon,  4  Del.  Ch.  198;  Eaton  v. 
Trowbridge,  38  Mich.  454;  Buch- 
anan V.  Tracy,  45  Mo.  437;  Winn's 
Succession,  33  La.  An.  1392; 
Knisely  v.  Sampson,  100  111.  573; 
Potez  V.  Glossop,  2  Exch.  191;  An- 
derson V.  Weston,  6  Blng.  N.  C. 
296;  Laws  v.  Rand,  3  C.  B.  n.  s. 
442.  See  Seldonridge  v.  Connable, 
32  Ind.  375;  Richards  y.  Betzer, 
58  111.  466.  There  is  no  presump- 
tion, from  the  date,  as  to  when  a 


forged  deed  was  delivered.  Rem- 
ington Paper  Co.  v.  O'Dougherty. 
81  N.  Y.  474. 

«Post,  §  543;  Heller  v.  Craw- 
ford, 37  Ind.  279*. 

48  Davis  y.  Jones,  17  C.  B.  625. 

47  Moulding  y.  Prussing,  70  111. 
151. 

48McKensie  y.  FarreU,  4  Bosw. 
192. 

4»  Southern  Mut.  Ins.  Co.  y. 
Tear.  2a  Grat.  255. 


SS  181-188.]       O0KTRACT8  CHBATBD  BT  LAW. 
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CHAPTER  VnL 

GONTBACTS  CREATBD  BT  LAW. 

I  181.  Introductioxt 

182-203.  General  doctrine. 

204-237.  IllUBtratlye  instances. 

238.  Doctrine  of  chapter  restated. 

§  181.  How  chapter  divided. — We  shall  consider  L  The 
(General  doctrine;  11.  Illustratiye  instances. 

I.    The  Oeneral  Doctrine. 

§  182.  FictioiMi  of  law. — One  of  the  most  interesting  features 
of  onr  law  is  its  fictions.  Not  quite  all  of  them  are  useful  and 
wise,  but  most  are,  and  some  of  them  are  so  essential  that  they 
could  be  dispensed  with  only  at  great  inconvenience.  Of  the 
latter  sort  is  the  fiction  to  be  explained  in  this  chapter. 

§  183.  Torts  and  contracts. — ^The  great  mass  of  our  law,  not 
all,  is  divided  into  two  parts;  namely,  contracts,  and  those 
rights  the  violations  whereof  are  termed  torts.  And  the  pro- 
cedure of  the  courts  for  its  enforcement  takes  shape  accord- 
ingly. To  accommodate  the  procedure,  and  render  the  law  it- 
self more  lucid,  the  fiction  that  the  law  creates  in  certain  cir- 
cumstances a  contract^  has  been  recognized,  rather  than  in- 
vented, by  the  tribunals.    It  is  that — 


i  Terms  and  OUusiflcation, — 
Contracts  created  by  law  are 
often,  perhaps  oftener  than  other- 
wise, confounded  with  the  implied 
contracts  to  he  treated  of  in  the 
next  two  chapters,  all  being  called 
implied.  Blackstone,  for  example, 
dirides  contracts  into  express  and 
implied.  "Express  contracts/'  he 
says,  ''are  where  the  terms  of  the 
agreement  are  openly  uttered  and 
avowed  at  the  time  of  the  making, 
«■  to  deliver  an  ox,  or  ten  loads 
of  timber,  or  to  pay  a  stated  price 
tor    certain   goods.     Implied   are 


such  as  reason  and  justice  dictate, 
and  which  therefore  the  law  pre- 
sumes that  every  man  undertakes 
to  perform.  As,  if  I  employ  a 
person  to'  do  any  business  for  me 
or  perform  any  work,  the  law  im- 
plies that  I  undertook,  or  con- 
tracted, to  pay  him  as  much  as 
his  labor  deserves."  2  Bl.  Com. 
443.  The  contracts  which  Black- 
stone  thus  indicates  in  illustra- 
tion  of  the  implied  may  quite 
properly  be  called  by  the  name. 
But  where  the  law  compels  a  man 
to  respond  as  to  a  contract  against 
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§  184.  Defined. — ^When  the  law  lays  on  one  a  duty  to  an- 
other, it  creates  a  promise  from  the  former  to  the  latter  to  dis- 
charge the  duty.*    The  limits  of  the  doctrine  are,  that, — 

§  185.  Limits  of  doctrine. — ^Where,  from  the  nature  of  the 
case,  not  merely  from  inability  of  the  party,'  there  could  not 
be  a  contract  in  fact,  the  law  does  not  undertake  to  create  the 
impossible.  Thus,  since  a  tort  would  not  be  a  tort  if  the  party 
injured  consented,*  since  also  the  tort-feasor  did  not  consent  in 
fact  as  to  a  contract,  and  since  an  actual  contract  requires  mu- 
tual consent,  the  law  does  not  transmute  into  a  contract  the  tort 
which  neither  was  nor  could  be  such  in  fact.  Again,  since  two 
inconsistent  contracts  cannot  exist  together,  and  since  there  is 
no  need  for  two  which  coincide,  if  the  parties  have  covered  a 
particular  transaction  by  their  actual  contract,  the  law  will  not 
create  one."    To  be  more  specific, — 


his  dissent  uttered  simultaneously 
with  the  making, — as,  for  exam- 
ple, where  it  holds  him  to  pay  a 
tradesman  for  necessaries  fur- 
nished his  discarded  wife  at  the 
very  instant  he  is  notifying  the 
tradesman  that  he  will  not  pay  (1 
Bishop,  Mar.  &  Div.  9  555;  Central 
Bridge  v.  Abbott,  4  Cush.  473, 
475),  the  term  "implied"  seems 
less  accurately  to  designate  this 
legal  conclusion  than  "created." 
Still,  in  the  many  sorts  of  trans- 
action which  are  subject  to  this 
one  legal  result,  there  are  great 
diversities;  and  it  is  not  always 
plain  whether  a  particular  in- 
stance should  be  classed  with  the 
implied  or  the  created  contracts. 
I  by  no  means  assume  that  the 
classifications  of  these  chapters  are 
perfect;  they  are  such  as  seemed 
convenient  To  the  learner,  this 
mere  matter  of  classification  is  not 
of  prime  importance;  for,  except 
as  to  a  few  questions,  it  does  not 
affect  the  law  itself. 

2  Concerning  Deflnitiona. — This 
definition,  like  all  others  in  the 
law,  proceeds,  not  from  any  single 
adjudication,  since  no  one  Judg- 
ment of  a  court  ever  did  or  could 
create   or   establish   a   definition, 


but  from  all  the  decisions  oh  the 
subject,  and  all  the  legal  reasons 
relating  thereto,  combined.  For  a 
definition  in  the  law  Is  the  epi- 
tomized law  which  it  defines.  A 
text-writer  may  adopt  as  his  own 
a  form  of  definition  given  by  some 
Judge  or  preceding  author,  or  he 
may  condense  anew  the  law  into  a 
definition,  as  the  exigencies  of  the 
particular  instance  indicate;  but, 
whether  the  one  or  the  other,  the 
definition  is  simply  his  own  judg- 
ment of  the  effect  which  the  con- 
densation produces.  In  the  strict 
sense,  therefore,  a  definition  in 
the  law  has  no  weight  in  author- 
ity; it  Is  not  the  law,  but  the  au- 
thor's Judgment  of  what  the  law 
in  epitome  is.  And  see  post,  9  217. 
note. 

«  Post,  §  200. 

*  Peacock  v.   Terry,  9  Ga,  137; 
Reynolds  v.  Fenton,  2  Phil.  298. 

«Van  Fleet  v.  Van  Fleet,  50 
Mich.  1;  Commercial  Bank  v. 
Pfeiffer,  22  Hun,  327;  Pontifex  v. 
Midland  Ry.,  3  Q.  B.  D.  23,  27. 
"Promises  in  law  only  exist  where 
there  is  no  express  stipulation  be- 
tween the  parties,"  Buller,  J.,  in 
Toussaint  y.  Martinnant,  2  T.  R. 
100,  105. 
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§  186.  As  to  torts. — ^There  is  no  authority  for  deeming  that 
the  law  willy  under  any  circumstances,  treat  that  as  a  contract 
which  in  fact  was  a  tort;  and  both  reason  and  the  adjudica- 
tions* exclude  such  an  assumption.  An  apparent  exception 
confirms  this  rule;  namely,  that,  in  certain  cases,  principally 
where  the  tort-feasor  has  converted  into  money  the  things 
which  he  took  by  wrong,  the  person  injured  may  waive  the 
tort  and  sue  as  on  a-  contract  created  by  law.^ 

§  187.  As  to  where  there  is  contract  in  fact. — Obviously,  t& 
follow  up  what  was  just  stated,®  if  a  transaction  proceeded  on 
the  express  terms  of  an  agreement,  and  they  were  not  departed 
from,  those  terms  will  furnish  the  limits  of  the  rights  and  re^ 
sponsibilities  of  the  parties ;  and  the  laW'  having  no  occasion  to, 
will  not  create  others.*  There  is  authority  for  qualifying  this 
proposition  by  another ;  namely,  that,  if  the  express  contract  is 
not  under  seal,  and  embraces  only  what  the  law  would  imply, 
a  party  may  sue  on  it  or  the  implied  contract  at  his  election.**^ 
But  where,  as  in  this  case,  the  express  contract  supplies  all 
needs,  completely  covering  the  transaction,  does  the  law  com- 
mit the  folly  of  creating  the  needless?  Is  there  any  implied 
contract  t    In  reason,  no.** 


•  McCoim  T.  New  York  Central, 
etc  R-  R.,  50  N.  Y.  176;  Jones  v. 
Hbar,  5  Pick.  285;  Schwelzer  v. 
Weiber,  6  Rich.  159;  Carson  River, 
etc.  Co.  V.  Bassett,  2  Nev.  249; 
Balch  V.  Patten,  45  Me.  41,  71  Am. 
D.  526:  FuHer  v.  Daren,  36  A1& 
73,  76  Am.  D.  318;  Downs  v.  Fin- 
negan,  58  Minn.  112,  59  N.  W.  981; 
ZeU  V.  Dunkle,  156  Pa.  353,  27 
Atl.  38. 

7Gilmore  v.  WUbur,  12  Pick. 
120,  124;  Jones  v.  Baird,  7  Jones, 
N.  C.  152;  Strother  v.  Butler,  17 
Ala.  733;  Bethlehem  v.  Persever- 
ance Fire  Co.,  31  Smith,  Pa.  445, 
460;  Rodgers  v.  Maw,  15  M.  &  W. 
444,  448;  Onghton  v.  Seppings,  1 
B.  A  Ad.  241;  Hambly  v.  Trott, 
Cowp.  372;  Smith  v.  Baker,  Law 
Rep.  8  C.  P.  350;  Buckeye  Tp.  v. 
aark,  90  Mich.  432,  51  N.  W.  528; 
Evans  v.  Miller,  68  Miss.  120,  58 
Am.  R.  313;  Vance  v.  Motley,  92 
Tenn.  310,  21  S.  W.  593. 


•  Ante,  §  185. 

•  Toussaint  v.  Martinnant,  2  T. 
R.  100;  North  v.  Nichols,  37  Conn. 
375;  Whiting  v.  Sullivan,  7  Mass. 
107;  Draper  v.  Randolph,  4  Har- 
ring.  Del.  454;  Voorhees  v.  Combs, 
4  Vroom,  494;  Holden  Steam  Mill 
V.  Westervelt,  67  Me.  446. 

loGibbs  v.  Bryant,  1  Pick.  118; 
Princeton,  etc.  Turnpike  v.  Gulick,. 
1  Harrison,  161. 

11  And  see  Walker  v.  Brown,  28 
111.  378,  81  Am.  D.  287;  Dermott  v. 
Jones,  2  Wal.  1;  Hyde  v.  Liverse, 

1  Cranch  C.  C.  408;  Maupin  v.  Pic, 

2  Cranch  C.  C.  38;  Brockett  v. 
Hammond,  2  Cranch  C.  C.  56; 
Brown  v.  Perry,  14  Ind.  32;  Eg- 
gleston  V.  Buck,  24  111.  262;  West- 
em  V.  Sharp,  14  B.  Monr.  177; 
Chandler  v.  State,  5  Har.  &  J. 
284.  Further  of  this.  — In  Met. 
Cont  7,  8,  the  exception  stated  in 
the  text  as  doubtful  is  accepted, 
and  others  are  added;  namely,  "If 
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[§  188. 


§  188.  Express  oontnct  voidable  or  void. — Obviouslj  a  void 
contract  is  the  same  as  none,^  and  a  voidable  one  may  be  so 
treated.  Therefore  in  either  case  there  is  room  for  the  law 
to  create  what  the  parties  have  not  supplied.  So  that,  for  ex- 
ample, if  an  express  agreement  fails  by  reason  of  the  considera- 
tion being  illegal,  one  who  in  reliance  upon  it  has  benefited  the 
other  by  some  lawful  thing  may  recover  pay  therefor,  on  a  con- 
tract which  the  law  will  create.**  Or  if  •  necessaries  are  fur- 
nished a  minor  or  insane  person  on  terms  agreed,  yet  not  bind- 
ing by  reason  of  the  minority  or  insanity,  the  party  may  re- 
<;over  of  the  one  in  law  liable  to  pay,  not  what  the  apparent 
contract  provides,  though  it  may  be  looked  to,  but  what  they 
were  reasonably  worth.** 


the  terms  of  an  express  agrreement 
have  been  performed,  so  as  to 
leave  a  mere  simple  debt  or  duty 
1>etweeii  the  parties,  the  plaintiff 
may  recover  on  the  implied  con- 
tract/* This  proposition  Is  famil- 
iar in  the  common  law  of  plead- 
ing, and  by  it  the  plaintiff  is  en- 
abled greatly  to  shorten  his  dec* 
laration.  But  the  implied  con- 
tract grows  out  of  a  new  state 
of  facts,  and  it  is  not  coincident 
with  the  express  one.  Its  crea- 
tion by  the  law  was  not  absolutely 
indispensable  to  Justice,  yet  it  was 
highly  convenient,  and  practically 
useful.  Another  "exception"  stated 
by  the  author  is  that,  *'when  both 
parties  have  departed  from  the 
special  agreement,  the  law  will 
raise  an  implied  one."  This  in- 
stance is  further  than  the  other 
from  the  creation  of  a  contract 
coinciding  with  the  express  one. 
Here  the  thing  created  grows  dis- 
tinctly out  of  new  facts,  without 
which  the  creation  would  not  be. 
Again,  "when  a  party  has  failed 
to  perform  his  express  contract 
accord  ii\g  to  its  terms,  but  has 
performed  it  defectively,  and  can- 
not maintain  an  action  thereon, 
yet  if  he  has  acted  in  good  faith 
he  may  recover  of  the  other  party, 
on  an  implied  contract,  the  amount 
of  the  benefit,  if  any,  which  that 


party  has  received,"  though  It  19 
otherwise  If  what  he  did  was  In 
bad  faith.  Here  also  there  was 
no  express  contract;  for,  though 
there  had  been  one,  It  was  set 
aside.  Therefore  this  case  fur- 
nishes no  exception  to  the  rule, 
that  the  larw  will  not  create  a  con- 
tract out  of  a  transaction  which 
has  an  express  one  to  govern  it. 
This  author  goes  on  to  observe, 
that,  though  the  law  will  not.  In 
the  absence  of  any  legal  duty  rest- 
ing on  a  party,  imply  a  contract 
contrary  to  his  declaration,  "this 
can  be  true  only  where  there  Is 
no  legal  duty  paramount  to"  his 
will.  If  "such  duty  exists,  a 
promise  will  be  Implied  even 
against  the  party's  strongest  pro- 
testations." And  see  ante,  §  183, 
note.  There  can  be  no  doubt  of 
either  branch  of  this  proposition. 
It  was  affirmed  in  full  in  ESarle  v. 
Cobum,  130  Mass.  596.  598.  "The 
law,"  where  it  has  imposed  the 
duty  on  the  objecting  party, 
"promises,"  said  Lord,  J.,  "in  his 
stead." 

"  Gist  V.  Smith,  78  Ky.  367. 

"Thurston  v.  Percival,  1  Pick. 
416. 

i«  Parsons  v.  Keys,  48  Tex.  557; 
Ballard  t.  McKenna,  4  Rich.  Bq. 
358;  Hyer  v.  Hyatt,  3  Cranch  C. 
C.  276. 
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§  189.  Nature  of  the  created  contract. — ^For  most  purposes 
a  contract  which  the  law  has  created  is  not  distin^ishable,. 
except  in  the  mode  of  proof,  from  one  formally  entered  into  be- 
tween the  parties.^*    Thus, — 

§  190.  In  pleading. — ^Under  the  common-law  rules,  contracts 
created  by  law  and  all  implied  contracts  are  alleged  in  a  decla- 
ration in  the  same  manner  as  express  ones.^^  For  example,  the 
form  of  action  may  be  assumpsit ;  ^^  and  then,  as  in  other  case» 
of  assumpsit,  a  consideration  must  be  alleged.^^  There  are  stat- 
utory rules  under  which  this  is  otherwise.    Still, — 

§  191.  Meaning  of  '' contract. " — Almost  universally,  both  in 
legal  and  popular  language,  the  word  '"contract"  is  employed 
to  denote  an  undertaking  Yoluntarily  entered  into  between  the 
parties;  not  drawing  into  contemplation  any  creation  of  the 
law.  We  have  seen  that  so  are  the  definitions  in  all  our  books 
of  the  law  preceding  in  date  the  present  work.^^  Such  also  are 
the  definings  both  in  our  law  dictionaries  and  in  the  general 
dictionaries  of  the  language.    Hence,  properly, — 

§  192.  In  statute. — ^The  word  in  a  statute  is  ordinarily  inter- 
preted in  the  same  way,  as  referring  only  to  contracts  actually 
or  presumably  made  in  fact,  and  not  including  these  creationsr 
of  the  law.*^  It  has  even  been  held  not  to  comprehend  a  recog- 
nizance/^ though  we  have  seen  ^*  that  a  recognizance  is,  in  the 
law  of  contracts,  to  be  reckoned  as  a  contract.    To  illustrate* — 

§  193.    Statute  of  frauds.— The  Statute  of  Frauds,  requiring 
contracts  on  some  particular  subjects  to  be  in  writing,  is  con- 
strued as  not  extending  to  those  which  are  created  by  law,  or . 
by  special  statutes,  not  depending  on  the  will  of  the  parties.'* 
Within  this  rule  are — 


i»«Tbe  dUferenoe  between  ex- 
press and  implied  oontraeU  is 
merely  a  difference  in  the  mode 
of  prooL"  Lord  Denman,  C.  J.»  in 
Church  T.  Imperial  Gas-light  and 
Coke  Co.,  6  A.  a  E.  846,  860. 

i«l  Chit  PI.  802;  Wingo  y. 
Brown,  12  Rich.  279;  Bailey  v. 
Bussing,  29  Conn.  1. 

17  Johnson  v.  Beed,  3  Eng.  262; 
Ridgvway  y.  Toram,  2  Md.  Ch. 
SteS:  Wyman  y.  AsMiican  Powder 
Co.,  8  Cush.  168,  180;  Pawlet  y. 
Sandgate,  19  Vt  621;  Stinf^Mon  y. 
Spragne,  6  Greenl.  470;  Downing 
T.  Freeman,  13  Ma  90;  Wood  y. 


CKelley.  8  Cush.  406;  Monson  y. 
Williams,  6  Gray,  416. 

"  Wingo  y.  Brown,  12  Rich.  279. 

10  Ante,  9  22,  note. 

«oFor  example,  McCoun  y.  New 
York  Central,  etc.  R.  R.,  50  N.  Y. 
176,  180-182.  Mechani&a  Lien-- 
It  is  held  that  a  mechanic's  lien 
may  be  enforced  on  an  implied 
contract  Foerder  y.  Wesner,  66 
la.  157;  NeibMm  y.  Iowa  Eastern 
R.  R.,  51  la.  184,  33  Am.  R.  124. 

31  Gay  y.  State,  7  Kan.  394. 

»Ante,  §9  144-146. 

28  Thompson  y.  Blanchard,  a 
Comst.  335;   Doolittle  y.  Dinlnny» 
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§  194.  Resulting  trusts. — ^A  provision  of  this  statute  makes 
writing  necessary  in  agreements  affecting  interests  in  lands. 
But,  as  it  is  not  applied  by  the  courts  to  the  creations  of  the 
law,  if  land  is  bought  and  paid  for  with  the  money  of  one  man 
and  the  deed  is  made  to  another,  and  there  is  no  evidence  or 
presumption  that  a  gift  was  intended,  the  law  will  imply  a 
promise  by  the  grantee  to  hold  it  in  trust  for  the  person  whose 
money  procured  the  conveyance.  This  is  called  a  resulting 
trust.**  In  some  of  the  states,  the  statute  expressly  expects  re- 
sulting trusts;  but,  whether  the  exception  is  in  the  statute  or 
not,  the  consequence  is  the  same;  namely,  that  the  trust  thus 
<5reated  by  law  is  good,  though  there  is  no  writing  declaring  it, 
and  it  may  be  even  established  by  verbal  evidence.**  By  a  like 
construction, — 

§  195.  Mortgage. — ^It  was  shown  in  the  last  chapter  "  that, 
notwithstanding  the  Statute  of  Frauds,  and  notwithstanding 
the  rule  of  evidence  which  forbids  a  writing  to  be  varied  by 
oral  proofs,  if  the  consideration  of  a  deed  of  land  was  a  loan, 
which  the  law  requires  the  grantee  to  repay,  it,  to  follow  the 
better  reasoning,  will  create  a  promise  from  him  to  the  grantor 
to  repay  it,  thus  converting  the  conveyance  absolute  on  its  face 
into  a  mortgage.  The  word  "contract"  or  ** agreement"  in  the 
statute  being  construed  to  refer  only  to  what  actually  trans- 
pired between  the  parties,  not  in  any  degree  to  the  law's  crea- 
tion, there  is  nothing  therein  to  intercept  this  consequence  of 
the  law.    Again, — 


31  N.  T.  350;  Smith  v.  Bradley,  1 
Root,  150;  Goodwin  v.  Gilbert,  9 
Mass.  510.     See  post,  S  309. 

2«  2  Bishop.  Mar.  Women,  S  US 
et  seq.;  FoUansbe  v.  KUbreth,  17 
lU.  522,  65  Am.  D.  691;  Chastaln 
Y.  Smith.  30  Ga.  96;  Brown  v. 
Dwelley,  45  Me.  52;  Smith  y.  Bo- 
quet,  27  Tex.  507;  Gee  y.  Gee,  32 
Miss.  190;  Hatton  y.  Landman,  28 
Ala.  127;  Partridge  y.  Havens,  10 
Paige,  618;  Douglass  y.  Brlce,  4 
Rich.  Eq.  322;  Shepherd  y.  White, 
10  Tex.  72;  Qoldsberry  y.  Gentry, 
92  Ind.  193;  Mayer  y.  Kane  (N. 
J.  Bq.),  61  Atl.  374;  Gasmor  v. 
Qulnn,  212  Pa.  362,  61  Ati.  944. 


SB  4  Kent,  Com.  305,  306;  Caple 
y.  McCollum,  27  Ala.  461;  Cook  y. 
Kennerly,  12  Ala.  42;  McGulre  v. 
Ramsey,  4  Eng.  518;  Dean  y.  Dear, 
6  Conn.  285;  Peabody  y.  Tarbell. 
2  Cush.  226;  Hanff  y.  Howard,  3 
Jones,  Eq.  440;  James  y.  Fulcrod, 
5  Tex.  512,  55  Am.  D.  743;  Leakey 
y.  Gunter,  25  Tex.  400;  Cloud  y. 
I  vie,  28  Mo.  578;  Parrington  y. 
Barr,  36  N.  H.  SG;  Benson  y.  Mats- 
dorf,  11  Johns.  91;  Malin  y.  Malin, 
1  W^id.  625;  Slaymaker  y.  St. 
John,  6  Watts,  27;  post,  S  1216; 
Crosby  v.  Henry  (Ark.),  88  S.  W. 
949. 

M  Ants,  §  173. 
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§  196.  In  express  contract. — ^A  written  contract  is  inter- 
preted similarly  to  a  statute.*^  Therefore  express  terms  in  it 
are  not  applied  to  restrain  the  law  in  making  its  creations. 
Thus,— 

§  197.  Bankruptcy  as  to  assignment  of  policy. — ^An  assign- 
ment in  bankruptcy  is  a  contract  created  by  the  law  of  bank- 
ruptcy. Hence  an  insurance  policy,  with  a  clause  making  it 
void  if  assigned  without  the  consent  of  the  insurer,  does  not 
become  so  on  an  assignment  in  bankruptcy,  executed  by  the 
proper  oflScer."    Moreover, — 

§  198.  Condition  in  covenant. — ^A  lease  with  the  condition 
that  the  lessee  shall  not  ''let,  set,  assign,  transfer,  make  over, 
barter^  exchange,  or  otherwise  part  with  this  indenture,"  does 
not  prevent  the  leased  premises  being  taken  in  execution,  even 
though  the  judgment  was  confessed  on  a  warrant  of  attorney 
from  the  lessee.  By  express  words,  it  would  be  in  the  power 
of  the  parties  to  avoid  this  result.^*  These  illustrations  are 
sufficient  for  the  conclusion  which  they  indicate ;  namely, — 

§  199.  Not  written  or  unwritten. — ^A  contract  created  by 
law — ^not  merely  presumed,  but  created'^ — constitutes  a  class 
by  itself;  being  deemed  neither  written  nor  unwritten.  Not 
only,  as  we  have  just  seen,  may  it  be  superinduced  by  the  courts 
on  a  transaction  as  to  which  the  parties  could  not  contract  ex- 
cept by  writing,**  but  it  may  be  so  also  where  they  are  persons 
incapable  of  binding  themselves  by  contract  in  any  form.  For 
example, — 


s7  Bishop,  Written  Laws*  88  ^» 
77,  98a 

ss  Starkweather  v.  Cleveland 
Ins.  Co.,  2  Abb.  U.  S.  67. 

s»  Mltchlnson  v.  Carter,  8  T.  R. 
57. 

90  Ante,  S  1S3,  note. 

SI  An  Inaccurate  Dictum. — In 
Cliaae  t.  Second  Avenue  R.  R.,  97 
N.  T.  384.  49  Am.  R.  631.  It  was 
beld  that  the  lessee.  In  writing,  of 
the  exclusive  privilege  to  put  ad- 
vertlsementfl  In  the  defendant's 
cars  for  two  years,  did  not,  by  ex- 
ercising the  privilege  without  ob- 
jection from  the  defendant  for  a 
short  time  after  the  two  years  ex- 
plred^  acquire  a  right  by  Implica- 
tkm  of  law  to  treat  the  lease  as 


renewed,  either  for  two  years,  or 
for  one.  The  case  seems  plain, 
and  the  decision  Is  unquestionably 
correct  But  the  learned  Judge,  In 
delivering  the  opinion,  said  some 
things  not  quite  consistent  with 
what  Is  abundantly  established. 
Thus,  "The  law  did  not  Imply  a 
renewal  of  the  contract  for  a  term 
of  two  years,  because  such  a  con- 
tract, which  was  not  to  be  per- 
formed and  could  not  be  per- 
formed within  one  year,  not  being 
In  writing,  was  void  under  the 
Statute  of  Frauds.  The  law  will 
not  Imply  an  unwritten  contract 
which  the  parties  themselves 
could  not  make  without  writing. 
It  will  sometimes  Imply  an  obliga- 
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§  200.  Mtntal  and  legal  capaeity. — ^While  an  express  con- 
traet  requires  mental  and  legal  capacity  in  the  party,  the  law 
can  create  one  without.  Illustrations  of  this  appear  in  other 
connections ;  "^  as,  in  the  cases  of  infants  and  insane  persons, 
whom  the  law  often  binds  by  contracts  which  it  creates,  where 
they  could  not  bind  themselves.    Thus, — 

§  201.  Infant  for  wife's  ante-nuptial  debts. — ^An  infant  can- 
not contract  to  pay  the  debts  of  another."  Yet,  if  he  marries, 
the  common  law  .(it  is  otherwise  under  various  recent  statutes) 
creates  for  him  the  contract  to  pay  the  ante-nuptial  debts  of 
his  wife.**    Again, — 

§  202.  Infant  accepting  deed-poll. — ^As  an  infant  has  the 
capacity  to  accept  an  estate,  he  is  bound  by  any  conditions  in 
the  deed  conveying  it  to  him."  Plainly,  therefore,  if  the  deed 
has  recitals  of  things  to  be  done  by  the  grantee,  the  law,  which 
would  found  a  promise  upon  them  were  he  of  age,  will  do  it 
equally  in  the  case  of  an  infant.    But,  further, — 

§  203.  Law's  promise  not  a  specialty— Deed-pdl. — ^From  the 
doctrine  of  the  deed-poll,  we  derive  the  further  proposition  that 
the  law's  promise  is  not  a  specialty;  just  as,  we  have  seen,"  it 
is  neither  a  written  nor  an  oral  contract.  If  one  accepts  a  deed- 
poll  conveying  lands,  and  it  recites  that  he  shall  do  such  and 
such  things,  the  law  creates  a  promise  from  him  to  do  them; 
but  the  promise  is  not,  like  the  deed-poll,  under  seal.  It  is  not 
a  covenant,  but  a  simple-contract  promise,  on  which  the  action 
of  assumpsit,  but  not  of  covenant,  may  be  maintained.''    Nor 


tlon  on  the  part  of  a  person  who 
has  received  a  benefit  under  a  con- 
tract condemned  by  the  Statute  of 
Frauds,  to  make  compensation  to 
the  other  party.  An  implied  con- 
tract is  one  which  the  law  infers 
from  the  facts  and  circumstances 
of  the  case;  but  it  will  not  be  in- 
ferred, so  far  as  I  can  conceive,  in 
any  case  where  an  express  con- 
tract would  for  any  reason  be  in- 
valid. The  law  will  not  make 
that  valid  without  a  writing  which 
the  law  requires  should  be  in 
writing."  Pages  388,  389.  If  the 
learned  judge  here  refers  to  a  pre- 
sumed actual  contract, — that  is, 
where  the  words  were  really  inter- 
changed by  speech  or  by  writing, 


— there  can  be  no  objection  to 
these  observations.  But  if  other- 
wise, the  authorities  which  sus- 
tain the  text  of  the  several  con- 
nected sections  above  are  conclu- 
sive that  he  spoke  unadvisedly. 

S2Ante,  S  138;  post,  88  227,  232, 
234,  235. 

ss  Maples  v.  Wightman,  4  Conn. 
376,  10  Am.  D.  149;  Nightingale  v. 
Withington,  15  Mass.  272,  274,  8 
Am.  D.  101. 

»*  Butler  V.  Breck,  7  Met  164. 

M  Parker  v.  Lincoln,  12  Mass. 
16,  18. 

86  Ante,  8  199. 

srHarriman  v.  Park,  55  N.  H. 
471;  Mellon  v.  Whipple,  1  Gray, 
317;  Brewer  v.  Dyer,  7  Cush.  337, 
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yet  is  the  promiBe  deemed  to  be  in  writing,  for  it  is  not  within 
the  Statute  of  Frauds ;  it  is,  let  ns  repeat,  simply  a  promise  in 
law" 

II.    lUiistrative  Instarices. 

§  204.  Already, — in  the  foregoing  sub-title,  we  have  had, 
in  connection  with  the  doctrine,  many  illustrations  of  it.  So 
this  sub-title  will  be  little  else  than  a  continuation  of  the  other. 

Law's  command. — ^The  law,  by  placing  its  command  in  what- 
ever form  upon  one  to  do  a  thing  for  the  benefit  of  another  or 
the  state,  creates  the  promise  from  the  former  to  the  latter  to 
do  it;  as,  for  example,  in  the  words  of  Blackstone,  '* whatever 
the  laws  order  any  one  to  pay,  that  becomes  instantly  a  debt, 
which  he  hath  beforehand  contracted  to  discharge. ' '  ••    Thus, — 

§  205.  Statutory  duty. — ^When  a  statute  imposes  on  one  a 
duty,  the  law  creates  a  promise  from  him  to  the  party  to  be 
benefited  thereby  to  perform  it.**    To  illustrate, —  ,,j 

§  206.  Tolls. — ^A  person  who  passes  a  toll-gate  evading  the 
statutory  toll  may  be  proceeded  against  under  a  promise  of  pay- 
ment which  the  law  will  make  for  him.  And  it  is  so  even  where 
the  statute  has  provided  a  penalty.*^    Further  to  illustrate, — 

§  207.  Compensation  for  statutory  duty. — ^To  some  extent,, 
yet  limited  by  provisions  in  our  constitutions,  the  legislature- 
of  a  state  may  require  of  the  people  personal  services  for  pur- 
poses designated.  There  are,  connected  with  this  proposition,, 
questions  not  within  the  scope  of  the  present  work,  and  the- 
courts  in  discussing  those  within  it  have  not  always  employed 
reasons  **  quite  considerately.     But  the  reasoning  which  the 


340;  Guild  v.  Leonard,  18  Pick. 
511;  Nugent  v.  Riley,  1  Met  117; 
NeweU  v.  Hill,  2  Met  180;  Rex  v. 
Arnesby,  3  B.  ft  Aid.  584,  587; 
Burnett  r.  Lynch,  5  B.  ft  G.  589, 
C02;  Martin  y.  Drinan,  128  Mass. 
515:  Willenborg  v.  111.  Cen.  R.  R., 
11  Bradw.  298;  1  Chit  PI.  104. 
But  see  Atlantic  Dock  Co.  v.  Lea- 
Tltt  54  N.  T.  35, 13  Am.  R.  556. 

*8  Goodwin  V.  Gilbert,  9  Mass. 
510,  514;  Harriman  v.  Park,  su- 
prm.  Smith.  J.,  at  p.  472. 

w3  Bl.  Com.  160;  Gray  v.  Ben- 
nett, 3  Met  522,  526;  Bowen  v. 
Hoxie,  137  Mass.  627,  531. 

6 


40  Hillsborough  y.  Londonderry, 
43  N.  H.  451;  Anonymous,  6  Mod. 
27;  Waller  y.  Bank  of  Ky.,  3  J. 
J.  Mar.  201;  Bridgen  v.  Cheever,. 
10  Mass.  450;  Pawlet  y.  Sandgate,. 
19  Vt  621;  Tllson  y.  Warwick 
Gas  Light  Co.,  4  B.  ft  C.  962,  967;: 
Goody  v.  Penny,  9  M.  ft  W.  687,. 
691;  Swansea  y.  Hopkins,  8  M.  ft 
W.  901;  Shepherd  v.  Hills,  11 
Ezch.  55,  63,  67. 

41  New  Albany,  etc  Plank  Road 
y.  Lewis,  49  Ind.  161;  Central 
Bridge  y.  Abbott,  4  Cush.  473. 

«s  Ante,  88  12. 14-16. 
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present  elucidations  suggest,  leading  to  the  results  arrived  at 
by  the  tribunals,  is,  that  when  the  legislature  having  authority 
imposes  on  one  a  duty,  it  creates  the  promise  from  him  to  dis- 
charge it;  80  that,  being  under  the  obligation,  he  can  claim  no 
pay  for  doing  the  duty,  and  any  pay  given  him  is  a  mere 
gratuity.*'  By  reason  of  which,  a  statute  may  at  the  legislative 
pleasure  vary  or  take  away,  as  to  future  services,  an  established 
compensation.    Thus, — 

§  208.  Official  persons. — ^Every  citizen  is  under  obligation, 
when  duly  required,  to  accept  a  public  ofl5ce  and  discharge  its 
duties.**  Therefore,  following  the  above  reasoning,  a  public 
ofl5cer  is,  in  the  absence  of  any  constitutional  regulation  of  the 
question,  entitled  to  no  fees  or  other  pay,  except  what  is  pro- 
vided by  the  statutes ;  and  the  legislature  may  at  will  diminish 
so  much  of  a  compensation  which  it  has  established  as  has  not 
yet  been  earned,  or  take  it  away,  or  impose  additional  duties 
without  added  pay,  or  abolish  the  office.*'  A  legislative  act 
creating  an  office,  or  fixing  a  salary,  is  not  a  ** contract"  with- 
in the  provision  of  the  constitution  of  the  United  States  *•  for- 
bidding the  states  to  pass  laws  "impairing  the  obligation  of 
contracts."*^  And  except  under  a  constitutional  guaranty, 
there  can  be  no  contract,  express  or  implied,  for  the  perma- 
nence of  the  salary  of  a  public  officer.*^*    Again, — 

§  209.  Paupers. — ^If  a  statute  has  imposed  on  a  town  or 
county  the  duty  of  rendering  support  to  paupers,  the  foregoing 
reasoning  shows  that,  after  it  has  furnished  the  support  in  a 
particular  instance,  thus  discharging  its  own  obligation,  it  can 
recover  therefor  nothing  of  any  other  body  or  person.  The  com- 
mon illustration  is  where  the  pauper  is  found  afterward  in  pos- 


M  Anderson  v.  Jefferson,  25  Ohio 
St  13;  State  v.  Baldwin,  14  S.  G. 
135;  Cincinnati,  etc.  R.  R.  v.  Lee, 
37  Ohio  St.  479. 

««1  Bishop,  Crim.  Law,  §8  246, 
458-164. 

«  Hall  v.  State,  39  Wis.  79;  Car- 
lyle  V.  S.harp,  51  111.  71;  People  v. 
Devlin,  33  N.  Y.  269,  88  Am.  D. 
377;  Andrews  v.  U.  S.,  2  Story, 
202;  Turpen  v.  Tipton,  7  IndT.  172; 
Miami  y.  Blake,  21  Ind.  32;  Haynes 
T.  State,  3  Humph.  480;  Farwell 
y.  Rockland,  62  Me.  296;  Critten- 
den y.  Crump,  25  Ark.  235;   Klt- 


chell  y.  Madison,  4  Scam.  163;  Peo- 
ple y.  Campbell,  3  Oilman,  466; 
Barker  y.  Pittsburgh,  4  Barr,  49; 
Joliet  y.  Tuohey,  1  Bradw.  483; 
ante,  S  47. 

*«  Const  U.  S.  art  1,  §  10. 

«7  state  y.  Smedes,  26  Miss.  47; 
Swann  y.  Buck,  40  Miss.  268;  Ho- 
boken  y.  Oear,  8  Dutcher,  265. 
And  see  Marden  y.  Portsmouth,  59 
N.  H.  18. 

*7a  Bishop,  Written  Laws,  §  178a; 
Koontz  V.  Franklin,  26  Smith,  Pa. 
154. 
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session  of  property,  or  his  estate  is  so,  upon  his  death;  and  it 
is  held  that,  in  the  absence  of  fraud,  there  is  no  implied  promise 
whereon  to  base  an  action  for  pay.  Another  form  of  reason- 
ing, leading  to  the  same  result,  is  to  regard  the  relief  as 
an  executed  gift ;  *■  which,  therefore,  cannot  be  reclaimed.** 
Now, — 

§  210.  Gift. — ^In  all  cases  of  a  gift,  whether  of  money,  goods, 
services,  or  anything  else,  made  perfect  by  the  delivery  of  the 
thing  given,**  there  is  nothing  out  of  which  the  law  can  create 
a  promise.  And  it  is  believed  that  a  contract  will  never  be  im- 
plied where  the  consideration  was  originally  intended  for  a 
gift."    Thus,— 

§  211.  Pay  another's  debt. — One's  voluntary  payment  of  an- 
other's debt  is  like  any  other  gift.  If  accepted  by  the  creditor 
in  discharge  of  the  debt,  it  has  that  effect  in  law,'^  but  the  per- 
son paying  has  no  claim  upon  the  debtor.  For,  in  our  law, 
whatever  may  be  the  rule  in  other  systems  of  jurisprudence, 
no  one  can  make  himself  the  creditor  of  another  who  does  not 
in  fact  or  by  legal  implication  consent.^*  To  this  there  is  a 
single  exception,  limited  to  the  law-merchant;  namely, — 


^Ante,  S  82;  Inhabitants,  etc  v. 
Beaato,  99  Me.  214.  68  Ati.  1026. 

«•  Stow  V.  Sawyer.  3  Allen,  515, 
517;  Bremer  y.  Curtis,  54  la.  72; 
Deerlsle  v.  Eaton,  12  Mass.  328. 

MAnte,  9  82;  Sanborn  v.  Good- 
hne,  8  Fost  N.  H.  48,  59.  Am.  D. 
398;  Biddle  v.  Carraway,  6  Jones, 
Eq.  95;  Burke  y.  Whiting,  19 
Colo.  1,  34  Pac.  72. 

•iWhaley  y.  Peak,  49  Mo.  80; 
Schnell  v.  Schroder,  Bailey,  Eq. 
334;  Safety  Deposit  Life  Ins.  Co. 
T.  Smith,  65  III.  309;  Rockford,etc 
R.  R.  y.  Sage,  65  lU.  328,  16  Am. 
R.  587;  Watson  y.  Ledoux,  8  La. 
An.  68;  Dayenport  y.  Mason,  15 
Mass.  86,  90;  Osier  y.  Hobbs,  83 
Ark.  215;  French  y.  Smith,  58  N. 
H.  323;  Kelaer  y.  State,  82  Ind. 
379. 

S2  Martin  y.  Qulnn,  37  CaL  55; 
Harrison  y.  Hicks,  1  Port  423. 
In  matter  of  mere  pleading.  It  Is 
aald  that  accord  and  satisfaction, 
i^ere  the  satisfaction  Is  laid  as 


from  a  stranger.  Is  not  good. 
Edgcombe  y.  Rodd,  5  East,  294; 
Clow  y.  Borst,  6  Johns.  37; 
Grymes  y.  Blofleld,  Cro.  Ellz.  541; 
Daniels  y.  Hallenbeck,  19  Wend. 
408;  Stark  y.  Thompson,  3  T.  B. 
Monr.  296,  302.  As  to  which,  and 
supporting  the  text,  see  2  Chit. 
Cont  llth  Am.  ed.  1133;  Edwards 
y.  Hardwood,  etc.  Co.,  59  Minn. 
178,  60  N.  W.  1097;  Schlaeffer  v. 
Herberger,  51  Hun,  644,  6  N.  Y. 
S.  74. 

Bs  Johnson  y.  Royal  Mall  Steam- 
packet,  Law  Rep.  3  C.  P.  38,  41; 
Exall  y.  Partridge,  8  T.  R.  308, 
310;  Sleigh  v.  Sleigh,  5  Exch. 
514;  South  Scltuate  y.  Handyer,  9 
Gray,  420;  Junklns  y.  Union 
School  District,  39  Me.  220;  Ban- 
croft y.  Abbott,  3  Allen,  524;  Lit- 
tle y.  Glbbs,  1  Southard,  211; 
Jones  y.  Wilson,  3  Johns.  434; 
Menderback  y.  Hopkins,  8  Johns. 
436;  Munroe  y.  Easton,  2  Johns. 
Cas.  75;    Beach  y.  Vandenburgh, 
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§  212.  Paying  supn  protest— A  person  who  accepts  and 
then  pays,  or  pays  without  accepting,  supra  protest,  a  dishon- 
ored bill  of  exchange,  has  his  remedy  over  against  the  drawer 
or  other  party  for  whose  honor  he  interposed,  though  he  was 
not  requested,  and  was  not  the  agent  of  such  party. '^    Still, — 

§  213.  Under  obligation. — Consistently  with  the  foregoing 
doctrine,  if  one  who  is  under  any  obligation,  of  a  sort  recog- 
nized in  a  court  either  of  law  or  of  equity,  makes,  pursuant 
thereto,  a  payment  on  the  account  of  another,  the  law  creates  a 
promise  from  the  latter  to  reimburse  him.''  But  a  mere  moral 
obligation  will  not  satisfy  this  rule.'*  The  common  illustra- 
tion is — 

§  214.  Suretyship. — ^A  person  who  has  become  surety  for 
another  is,  if  he  discharges  the  debt  of  his  principal,  entitled 
to  recover  of  him  what  he  paid,  on  a  contract  which  the  law 
will  imply,  though  nothing  on  the  subject  was  said  when  the 
suretyship  was  entered  into.'^    Again, — 

§  215.  Save  own  property. — Where  one's  own  property  can 
be  preserved  only  by  paying  the  debt  of  another,  the  law  will 
create,  on  its  payment,  the  promise  from  the  debtor  to  reim- 
burse the  payer.'*^  Thus,  if,  after  goods  are  bought,  there  is  dis- 
covered on  them  a  lien  which  was  placed  by  the  seller,  the  latter 
will  be  under  the  law's  promise  to  repay,  to  the  buyer,  what  he' 
pays  to  lift  the  lien.'*    So,  also,  if  an  innocent  purchaser  of 


10  Johns.  361;  Richardson  v.  Wil- 
liams, 49  Me.  558;  Woodlord  v. 
Leavenworth,  14  Ind.  311;  Oden  v. 
Elliott,  10  B.  Monr.  313;  Winsor 
V.  Savage,  9  Met  346;  Lewis  v. 
Lewis,  3  Strob.  530;  Blanchard  v. 
First  Association  of  Spiritualists, 
59  Me.  202. 

5*3  Kent,  Com.  87;  Bay  ley. 
Bills,  5th  Eng.  ed.  178,  325,  326; 
Byles,  Bills,  150-154;  Leake  v. 
Burgess,  13  La.  Ann.  156. 

05  Hutton  V.  Eyre,  6  Taunt  289, 
296;  Fitzgerald,  etc.  Co.  v.  Fitz- 
gerald, 137  U.  S.  398,  34  U  Ed. 
608;  Barber  y.  Gilson,  18  Nev. 
189,  1  Pac.  452. 

56  Atkins  y.  Banwell,  2  East, 
605.    Compare  with  ante*  8  44. 

57Copis  y.  Mlddleton,  Turn.  A 
R.  224;   Gibbs  y.  Bryant,  1  Pick. 


118, 121;  Powell  y.  Smith,  8  J(Ans. 
249;  Hassinger  y.  Solms,  6  S.  4b 
R.  4,  8;  Ward  y.  Henry,  5  Conn. 
595,  13  Am.  D.  119;  Appleton  y. 
Bascom,  3  Met  169;  Kimble  y. 
Cummins,  3  Met  Ky.  327;  Exidl 
y.  Partridge,  8  T.  R.  308,  310; 
Clay  y.  Severance,  55  Vt  300; 
Cook  y.  Landrum,  26  Ky.  Law 
Rep.  813,  82  S.  W.  585;  Saunders 
y.  Ireland.  87  Tex.  31«.  28  S. 
W.  271.  This  extends  to  a  surety 
on  the  bond  of  one  admlBistra- 
tor  paying  on  the  defalcation  of 
his  co-administrator.  MoCana  y. 
Sperb,  53  Hun.  165.  6  N.  T.  S.  10«. 

uExail  y.  Partridge,  8  T.  R. 
308;  Cole  y.  Malcolm,  66  N.  T. 
363;  Edington  y.  Jefferson,  53  Ark. 
545,  18  S.  W.  99. 

«»  Alford  y.  Cobb,  28  Hub,  22. 


I  ait] 


OONTRACTS  CRBATBD  BY  LAW. 


85 


goods  whieh  were  imported  in  'violatiozi  of  the  reyenne  laws,  is 
compelled  to  pay  money  to  prevent  their  f  orf eiture,  he  may 
recorer  it  of  the  seller.^ 

§  216.  Oontribiition.-^When  persons  are  under  equal  obli- 
gation to  do  a  thing  not  violative  of  law,  and  one  of  them 
does  it,  if  there  is  no  cirenmstance  rendering  the  equities  be- 
tween them  otherwise  than  equal,  and  no  express  agreement, 
the  doer  is  entitled,  under  a  promise  which  the  law  creates,  to 
recover  sneh  sums  of  his  several  companions  as  shall  leave  the 
burdens  equal.**  This  is  the  familiar  rule  as  between  sureties  •^ 
and  other  joint  promisors,^  where  one  has  discharged  more 
than  his  proportion  of  a  debt;  and  it  applies  also  in  other  like 
cases.^  If  there  is  an  express  agreement,  it  prevails,  even 
thongb  made  by  parol ;  ^  so  likewise  other  equities  in  the  par- 
ticular ease  may  vary  the  result®*  But,  since  even  an  express 
promise  founded  on  a  consideration  immoral,  illegal,  or  con- 
trary to  public  policy  is  void,*^  the  law  will  not  create  a  con- 
tract between  its  violators;  **  so  that,  for  example,  if  execution 
on  a  judgment  against  several  persons  for  a  tort  is  satisfied  out 
of  the  effects  of  one,  he  cannot  compel  contribution  from  his  co- 
defendants.**  This  exception  does  not  prevail,  therefore  con- 
tribution may  be  enforced,  against  a  party  not  within  its  rea- 
son; that  is,  not  knowing  the  facts  which  render  him  a  wrong- 
doer, so  deemed  such  only  by  implication  of  law.^* 


M  Summeni  v.  Clark,  29  La.  An. 

n. 

•1  Dimes  V.  Arden,  6  Ney.  A  M. 
494;  Fowler  v.  Donovan,  79  111. 
310;  Kincald  y.  Hocker,  7  J.  J. 
Mar.  333. 

•<  1  Story,  Bq.  SS  493,  499(1;  Rob- 
ertson V.  Deatherage,  82  111.  511; 
Wells  T.  Miller,  66  N.  7.  255. 

n  Owens  ▼.  Collinson.  3  Gill  ft 
J.  25;  Chipman  ▼.  Morrill,  20  Cal. 
130;  Snyder  r.  Kirtley,  35  Mo.  423. 

M  Fowler  v.  Donovan,  supra. 

w  Robertson  v.  Deatberage,  sn- 
pra. 

«•  Wells  V.  Miller,  snpra;  Cra- 
ven V.  Freeman,  82  N.  C.  361; 
Scofleld  V.  Gasklll,  60  Ga.  277; 
Healey  v.  Scofleld,  60  Ga.  450; 
Crayton  v.  Jobnson,  27.  Ala.  603. 

•f  Ante,  §  59. 


MNlcbols  V.  NowUng,  82  Ind. 
488;  Miller  v.  Fenton.  11  Paige, 
18;  Vose  v.  Grant,  16  Mass.  505, 
621;  Hunt  v.  Lane,  9  Ind.  248. 

••  Merryweatber  v.  Nixan,  8  T. 
R.  186,  Lord  Kenyon,  C.  J.,  ob- 
serving, "Tbis  decision  would  not 
affect  cases  of  indemnity,  wbere 
one  man  employed  anotber  to  do 
-acts  not  unlawful  In  tbemselves 
for  tbe  purpose  of  asserting  a 
rlgbt;"  Betts  v.  Gibbins,  2  A.  & 
E.  57,  74,  Lord  Denman,  C.  J.,  ob- 
serving, "Tbe  general  rule  is  tbat 
between  wrong-doers  tbere  is  nei- 
tber  Indemnity  nor  contribution, 
tbe  exception  is  wbere  tbe  act  is 
not  clearly  illegal  in  itself." 

T<>Adamson  v.  Jarvis,  4  Bing. 
66;  Wooley  v.  Batte,  2  Car.  ft  P. 
417;   Pearson  v.  Skelton,  1  M.  ft 
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§  217.  Benefit  accepted. — Any  benefit^  of  a  sort  commonly 
the  subject  of  pecuniary  compensation,  which  one,  not  intend- 
ing it  as  a  gift/^  confers  on  another  who  accepts  it,  is,  in  the 
absence  of  any  agreement  in  fact,  an  adequate  foundation  for 
the  law's  created  promise  to  render  back  its  value.^^  There 
may  be,  in  some  special  circumstances,  actual  or  apparent  devi- 
ations from  this  rule ; "  but,  if  so,  they  will  be  obvious  to  the 
practitioner  who  takes  his  steps  in  the  light  of  the  reasons  from 
which  the  rule  proceeds,  and  they  cannot  well  be  formulated 
into  an  exception.    To  illustrate, — 

§  218.  Ooodfl  ordered. — ^If  one  orders  goods  from  a  trader, 
or  receives  and  uses  them,  but  says  nothing  of  pay,  a  promise 
to  pay  for  them  will  be  implied  by  law.''*    Or, — 

§  219.  Work  and  services. — ^If  he  procures  work  or  serv- 
ices from  a  person  under  no  special  ties  of  relationship  or  the 


W.  504;  Acheson  t.  Miller,  2  Ohio 
St  203,  69  Am.  D.  663;  Moore  v. 
Appleton,  26  Ala.  633.  The  doo- 
trlne  seems  to  be,  that,  to  take 
away  the  equitable  right  of  en- 
forcing contribution,  there  must 
be  an  evil  intent  similar  to  the 
element  of  intent  in  the  criminal 
law,  where  an  ignorance  of  fact 
of  a  sort  to  free  one  from  culpa* 
bility  will  excuse  what  otherwise 
would  be  punishable.  1  Bishop, 
Crim.  Law,  89  301-303a,  and  the 
note  to  the  latter  section.  But 
the  wrongful  act  need  not  be  a 
crime.  I  haye  not  seen  the  rule 
stated  in  these  terms,  yet  such 
appears  to  be,  at  least,  the  philos- 
ophy of  it.    Post,  8  481. 

71  Ante,  S  210. 

72  Authorities  and  how  regarded, 
— In  the  nature  of  the  law,  this 
proposition,  like  multitudes  of 
others  which  every  competent 
law-writer  introduces  Into  his 
text-book,  is  not  sustainable  by  a 
reference  to  any  single  authority. 
Ante,  §S  14-16,  19,  184,  note.  It  is 
held,  in  the  several  cases,  frag- 
ment by  fragment;  and  only  by 
putting  together  the  fragments, 
and  permitting  the  law's  reasons 
to  give  them  adherence,  can  we 


dlscoTer  it  as  a  compact  whole. 
Bishop,  Written  Laws,  9  125. 
Among  the  authorities  to  some  of 
the  fragments  are  Elder  t.  Hood, 
38  111.  533;  Adams  t.  Cosby,  48 
Ind.  153;  Watchman  y.  Crook,  5 
GUI  ft  J.  239;  Morris  y.  Morris,  4 
Grat  293;  Jones  y.  Woods,  26 
Smith,  Pa.  408;  Morrison  y.  Jones, 
6  Bradw.  89;  Stanhop  y.  Ecques- 
ter.  Latch,  87;  Hathaway  y.  Win- 
neshiek, 30  la.  596.  The  rest  are 
interspersed  with  other  matter 
throughout  this  entire  chapter. 
Worthington  y.  Plymouth,  etc.  Ry. 
Co.,  168  Mass.  474,  47  N.  E.  403; 
Kiser  y.  Holladay,  29  Or.  338,  45 
Pac.  759. 

T8R0B8  y.  Hardin.  79  N.  T.  84; 
North  Providence  v.  Dyervllle 
Manuf.  Co.,  13  R.  I.  45;  Dayis  y. 
Breon,  1  Ariz.  240;  Boston  y.  Dis- 
trict of  Columbia,  19  Ct  of  CI.  31 ; 
French  y.  Auburn,  62  Me.  452; 
Johnson  y.  Boston,  etc.  Ry.  Co.,  69 
Vt  521.  38  Atl.  267;  Schwartz  y. 
Church,  etc.,  60  Minn.  183,  62  N. 
W.  266. 

74  Met  Cont  4;  Weatherby  y. 
Banham,  6  Car.  &  P.  228;  Cream 
City  Glass  Co.  y.  Frielander,  84 
Wis.  63,  54  N.  W.  28. 
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like,  or  knowingly  receives  the  benefit  of  them,  the  law  creates 
the  promise  to  pay  for  what  he  accepted  to  his  own  advantage.'^" 
But,— 

§  220.  Voluntary. — ^If  in  the  particular  case  it  is  shown 
that  the  services  were  not  rendered  for  pay,  but  were  volun- 
tary, no  payment  for  them  can  be  recovered,  however  great 
the  benefit  conferred.'^'  An  instance  of  this  occurs,  for  exam- 
ple, where  two  persons  having  dealings  together  are  in  the 
habit  of  doing  for  each  other  things  not  intended  to  be  in- 
cluded in  the  accounts;  the  one  who  has  done  more  than  the 
other  cannot  enforce  pay  for  the  balance.^^  Within  this  prin- 
ciple,— 

§  221.  Organization  of  corporation. — ^When  a  corporation  is 
about  to  be  organized,  if  one  renders  services  therein,  or  other- 
wise does  what,  were  it  in  existence,  would  create  a  debt  from 
it  to  him,  he  cannot,  on  the  organization  being  perfected,  en- 
force payment  from  it.  So  far  as  it  is  concerned,  what  was 
done  must  be  presumed  to  have  been  voluntary;  for  he  could 
not  expect  pay  from  a  body  not  in  existence,  nor  could  the  law 
impose  an  obligation  on  a  nonentity.^®    So  likewise, — 

§  222.  Extra  services. — ^If  one  under  a  salary  or  other  reg- 
ular pay  performs,  without  any  express  understanding  as  to 
compensation,  duties  in  excess  of  what  the  contract  of  employ- 
ment demands,  they  will  be  presimied  to  have  been  rendered 
under  the  contract  or  voluntarily,  and  the  law  will  create  no 
promise  to  pay  for  them.^^    Something  as  to  the  case  where 


TSMoreland  ▼.  Dayldson,  21 
Smith,  Pa.  371;  Ford  t.  Ward,  26 
Ark.  360;  James  v.  Blxby,  11 
Mass.  34,  37;  In  re  Scott;  1  Redf. 
234;  Farmington  Academy  t.  Al- 
len, 14  Mass.  172,  176,  7  Am.  D. 
201;  St  Patrick's  Church  v.  Abst, 
76  III.  252;  Camfrancq  v.  Pilie,  1 
La.  An.  197;  Dougherty  v.  White- 
head. 31  Mo.  255;  Hurst  y.  Hite, 
20  W.  Va.  183;  McCrary  v.  Rud- 
dick,  33  la.  521;  Reg.  y.  Doutre,  9 
Ap.  Cas.  745;  Jones  y.  Woods,  26 
Smith,  Pa.  40S;  Nickerson  y.  Spin- 
deU,  164  Mass.  25,  41  N.  B.  105; 
Henderson,  etc  Ck>.  y.  McGrath, 
134  U.  a  260,  33  L.  Ed.  934. 

w  Force  y.  Haines,  2  Harrison, 


3S5;  White  y.  Jones,  14  La.  An. 
681;  James  y.  O'Driscoll,  2  Bay, 
101;  Watson  y.  Ledoux,  8  La.  An. 
68;  Bartholomew  y.  Jackson,  20 
Johns.  28,  11  Am.  D.  231;  Clary  y. 
Clary,  93  Me.  220,  44  Atl.  921;  Cl- 
cotle  y.  Church  St  Anne,  60  Mich. 
552,  27  N.  W.  682. 

7T  Potter  y.  Carpenter,  76  N.  Y. 
157;  Jared  y.  Vanyleet,  13  Bradw. 
334. 

TsRockford,  etc.  R.  R.  y.  Sage, 
65  111.  328,  16  Am.  R.  587;  West- 
em  Screw,  etc.  Co.  y.  Cousley,  72 
111.  531;  Marchand  y.  Loan  and 
Pledge  Ass'n.  26  La.  An.  389. 

TftLevisee  y.  Shreveport  City  R. 
R.,  27  La.  An.  641;  Pew  y.  Glouoea- 
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.there  is  an  exprew  promise  may  be  derived  from  what  is  said 
in  another  connection.^ 

§  223.  Belationship. — ^Where  services  on  the  one  hand  and 
board  on  the  other  are  rendered  between  members  of  one  fam- 
ily, particularly  if  the  relation  of  parent  and  child  exists,  or 
where  the  head  of  the  family  stands  in  loco  parentis  to  a  mem- 
ber,** the  law's  promise  of  payment  does  not  arise.**  The  case 
of  a  brother  and  sister  living  together  and  constituting  a  family 
has  been  held  to  be  within  this  rule.**  Yet  an  express  contract 
to  make  compensation  will  be  'good ;  *^  and,  in  special  circum- 
stances, not  differing  greatly,  even  an  agreement  for  pay  will 
be  implied.** 

§  224.  Bequest  in  payment. — One  rendering  services  under.- 
stood  to  be  gratuitous,  yet  with  the  hope  of  receiving  in  return 
a  gift  or  bequest  from  the  person  served,  cannot,  on  being  dis- 
appointed, turn  round  and  enforce  pay;  as,  for  example,  by 
suing  his  executor.*^  And  there  are  English  cases  from  which 
the  doctrine  seems  even  to  go  further;  namely,  that,  though 
the  party  benefited  expressly  promises  remuneration  by  a  legacy, 
the  meaning  is  that  it  shall  depend  on  his  mere  pleasure,  and 
the  other  will  have  no  remedy  should  he  break  his  promise  and 


ter  National  Bank,  130  Mass.  391, 
396. 

80  Ante,  S§  48-50. 

81  Thorp  V.  Bateman,  37  Mich. 
68,  26  Am.  R.  497;  Ryan  v.  Lynch, 
9  Mo.  Ap.  18;  Windland  v.  Deeds, 
44  la.  98;  Smith  v.  Johnson,  45 
la.  308;  In  re  Milllgan's  Est,  98 
N.  Y.  S.  480. 

M  Harris  v.  Cnrrier,  44  Vt  468; 
Mariner  v.  Collins,  6  Harrlng. 
Del.  290;  Canble  v.  Ryman,  26 
Ind.  207;  Hertzog  v.  Hertzog,  6 
Casey,  Pa.  466;  Hays  v.  McCon; 
nell,  42  Ind.  285;  Daubenspeck  v! 
Powers,  32  Ind.  42;  Keegan  v.  Ma- 
lone,  62  la.  208;  Cohen  v.  Cohen, 

2  Mackey,  227;   Houck  v.  Houck, 

3  Out  Pa.  652;  Wilson  v.  Wilson, 
52  la.  44;  Greenwell  v.  Green  well, 
28  Kan.  675;  Curry  v.  Curry,  114 
Pa.  St  367.  7  Atl.  61;  Erhardt  v. 
Dietrich,  118  Mo.  418,  24  S.  W.  188. 

88  Taylor  v.  Taylor.  1  Lea,  83. 
The  relationship  of  granddaughter 


has  been  deemed  not  atone  sufl^ 
cient  to  rebut  the  presumed  obli- 
gation to  pay  for  services  ren- 
dered in  the  grandfather's  family. 
Hauser  v.  Sain,  74  N.  a  662;  Coll- 
yer  v.  Collyer,  113  N.  Y.  442,  21 
N.  E.  114;  Riley  v.  Riley,  38  W. 
Va.  283,  18  S.  E.  509. 

84  Byrnes  v.  Clark,  5f  Wis.  18; 
Medsker  v.  Richardson,  72  Ind. 
323;  Wence  v.  Wykoff,  62  la.  644; 
Wilkes  V.  Cornelius,  21  Or.  841,  23 
Pac.  473. 

*8Ensey  v.  Hines,  30  Kan.  704; 
Morton  v.  Rainey,  82  111.  216,  26 
Am.  R.  311;  George  v.  Demarra, 
162  Pa.  St  530,  29  Atl.  661,  42  Am. 
St.  Rep.  842. 

M  Davison  v.  Davison  2  Beasley, 
246;  Little  v.  Dawson,  4  Dall.  Ill; 
Lee  V.  Lee,  6  Gill  ft  J.  816;  Ken- 
nard  v.  Whltson,  1  Houston,  36; 
Le  Sage  v.  Coussmaker,  1  Esp. 
187;  Robeson  y,  Niles,  7  Mackey» 
182. 
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not  make  the  legacj.'^  But  this  interpretation  is  contrary  to 
reason ;  since  it  leaves  the  parties  precisely  where  they  stood 
without  the  agreement,  reducing  it  to  a  mere  nullity.  It  is  nerer 
permissible  thus  to  interpret  words  away  when  another  con- 
struction is  obvious.  And  the  law  is  well  settled,  both  in  Eng- 
land and  this  country,  that  a  promise  by  one  to  make  a  will  or 
devise  in  another's  favor  is,  if  in  due  form  and  on  good  con- 
sideration, binding.'®  Even  such  a  promise  may,  in  proper 
cases,  be  enforced  in  equity  by  a  decree  for  specific  perform- 
ance,**  Or,  with  us,  however  the  rule  may  be  in  England,  an 
action  at  law  may,  after  the  party  dies  without  fulfilling  his 
agreement,  be  maintained  against  his  executor  to  recover  the 
value  of  the  services.**  And  if  there  is  a  provision  in  the  will, 
and  it  is  sufficient  to  compensate  for  the  services  only  in  part, 
an  action  is  maintainable  against  the  executor  for  the  residue.*^ 

§  225.  Distingmsbed. — ^In  the  larger  part  of  the  foregoing 
illustrations  of  the  contract  which  the  law  creates:  there  is  no 
impossibility  that,  in  truth,  the  party  might  have  made  the 
promise  thus  imputed  to  him,  however  plain  it  may  be  that  he 
did  not.  But  in  other  of  the  cases  the  fact  of  there  being  no 
promise  is  conclusive,  and  in  still  others  its  existence  is  im- 
possible.   Thus, — 

§  226.  Money  wrongfully  obtained. — If,  by  fraud,  duress, 
or  any  trespass,  a  man  gets  possession  of  another's  money  or 
other  property,  the  law  raises  the  promise  to  return  the  same, 
though  plainly  he  did  not  mean  to  do  it,  and  could  not  have  so 
contracted  in  fact.**    Or, — 


n  Baxter  v.  Gray,  4  Scott  N.  R. 
374.  S  M.  4  G.  771;  Osbom  v. 
Guy's  Hospital,  2  Stra.  728. 

u  Graham  v.  Wickham,  1  De  G. 
J.  ft  S.  474,  9  Jur.  v.  s.  702;  Ham- 
mersley  v.  De  Biel,  12  01.  ft  F. 
43;  s.  c.  nom.  De  Biel  v.  Thomson, 
3  Beav.  469;  In  re  Brookman's 
Trust,  Law  Rep.  6  Ch.  Ap.  182; 
Loffus  V.  Maw,  8  Jur.  n.  s.  607. 

wMundorff  v.  Kilboum,  4  MdL 
459;  Paraell  v.  Stryker.  41  N.  Y. 
480.  If  two  persons  agree  to 
make  wills  In  each  other's  favor, 
a  will  made  contrary  to  the  agree- 
ment may  be  vacated  by  Judicial 


decree.     Robinson  v.   Mandell,   3 
Clif.  169. 

00  Shakespeare  v.  Markham,  10 
Hun,  311,  322;  Eagan  v.  Kergill, 
1  Dem.  464;  Taylor  v.  Wood,  4 
Lea,  604;  Frost  v.  Tarr,  53  Ind. 
390,  392;  Martin  v.  Wright,  13 
Wend.  460,  28  Am.  D.  468. 

•1  Reynolds  v.  Robinson,  64  N.  T. 
589. 

»2  Gilbert  v.  Ross,  1  Strob.  287;- 
HinsdiU  v.  White,  34  Vt  568; 
Pheteplace  v.  Eastman,  26  la. 
446;  Swatara  R.  R.  v.  Brune,  6 
Gill,  41;  Gorman  v.  Carroll.  7  Al- 
len, 199;  Jamison  v.  Moon,  43  Misa 
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§  227.  Labor  of  apprentice. — ^If  a  man  knowingly  entices 
away,  or  takes  by  force,  or  harbors  another's  apprentice,  the 
law  creates  a  promise  from  him  to  the  master  to  pay  the  latter 
for  the  services  rendered  by  the  apprentice." 

§  228.  Concurrent  remedies. — ^In  the  cases  mentioned  in  the 
last  two  sections  there  is  generally  a  concurrent  remedy  by  an 
action  for  the  tort  which  the  injured  party  may  have  instead, 
if  he  chooses.'*    Again, — 

§  229.  Husband  and  wife. — Within  a  principle  already  men- 
tioned •*  and  by  reason  of  the  mutual  dependence  of  husband 
and  wife,  no  services  which  the  one  may  render  the  other  will 
be  followed,  at  the  common  law,  by  any  implied  duty  to  pay; 
nor,  except  by  force  of  some  of  our  recent  statutes,  can  either 
be  bound  to  the  other  by  an  express  promise.'*    So,  also, — 

§  230.  Parent  and  minor  child. — To  a  considerable  extent, 
the  same  consequences  attend  the  mutual  transaction  of  par- 
ent and  minor  child.'^  Yet  there  may  be  valid  bargainings  be- 
tween them;  even  a  father  may  be  compelled,  on  his  distinct, 
express  promise,  to  pay  wages  to  such  child.**  And  he  may 
give  the  child  his  earnings  ••  or  an  article  of  property,^  so  that 
he  cannot  reclaim  them,  or  he  may  emancipate  the  child.^  The 
further  consideration  of  this  class  of  questions  is  not  for  this 
place.* 

§  231.  Medical  aid  in  emergency. — Should  a  medical  prac- 
titioner be  called  by  an  unauthorized  person  to  a  man  deprived 
of  his  senses  by  a  blow,  rendering  immediate  relief  necessary 
to  save  life,  duty  would  require  it  to  be  given.    And,  if  he  gave 


698;  Gordon  v.  Bniner,  49  Mo. 
670;  Hagaman  v.  Neitzel,  16  Kan. 
383;  McDonald  v.  Todd,  1  Grant, 
Pa.  17;  McDonald  v.  Peacemaker, 

5  W.  Va.  439;  Allen  v.  Burling- 
ton, 45  Vt.  202;  Wilson  v.  Short, 

6  Hare,  366. 

»8  Foster  v.  Stewart,  8  M.  ft  S. 
191;  Lightly  v.  Clouston,  1  Taunt 
112;  Eades  v.  Vandeput,  5  Bast,  39, 
note,  4  Doug.  1;  James  v.  Le  Roy, 
6  Johns.  274. 

•4Neate  v.  Harding,  6  Exch. 
849;  Blalock  v.  Phillips,  88  Ga. 
216;  International  Bank  v.  Mon- 
teath,  39  N.  Y.  297;  Stuart  v. 
Simpson,  1  Wend.  376. 


•8  Ante,  S9  204-209. 

•0 1  Bishop,  Mar.  Women,  §S  883, 
886.  887;  2  lb.  S9  438.  466  and 
other  places. 

07  2  Kent.  Com.  189  et  seq. 

ASTitman  v.  Titman,  14  Smith, 
Pa.  480;  Wilson  v.  McMillan,  62 
Ga.  16,  36  Am.  R.  116. 

•sMonaghan  ▼.  School  District* 
38  Wis.  100. 

1  Smith  Y.  Smith,  7  Car.  6  P. 
401. 

sFarrell  v.  Farrell,  8  Houst. 
Del.  633. 

«  Ante,  S  223;  post,  §S  892-946. 
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it,  not  in  charity  bnt  expecting  to  be  paid,  the  law  would  create 
a  promise  of  payment  from  the  patient,  who,  in  fact,  not  even 
asked  for  the  aid,  or  consented  to  its  being  rendered;  ^  being 
incapable  of  asking  or  consenting.'    So, — 

§  232.  Necessaries  to  insane  person. — ^In  any  case  of  in- 
sanity, one  who,  whether  by  formal  agreement  with  the  insane 
person  or  not,  in  good  faith  furnishes  him  with  "necessaries," 
— being  things  required  for  his  sustenance  or  comfort,  and  suit- 
able to  his  means,  condition,  and  habits  of  life, — can,  if  he  is 
not  otherwise  supplied,  recover  of  him,  on  a  promise  which  the 
law  will  imply,  what  they  are  reasonably  worth.  Were  the  law 
**not  80,  the  insane  might  perish."*  Even  expenditures  and 
services  for  the  protection  of  his  estate  may  be  included  in  this 
class.^    Thus, — 

§  233.  Benefit  to  insane  person's  estate. — Though  a  con- 
tract with  an  insane  person  is,  as  a  contract,  void  or  voidable, 
there  is  a  doctrine  not  quite  uniformly  held  by  the  tribunals, 
and  to  be  further  explained  in  another  chapter,*  to  the  effect 
that,  if  the  other  party  does  not  know  of  the  insanity,  and 
confers  on  him  or  his  estate  a  substantial  benefit  by  executing 
what  was  in  good  faith  supposed  to  be  a  valid  agreement,  and 
the  parties  cannot,  on  a  rescission  of  such  agreement,  be  placed 
in  statu  quo,  he  may  be  compelled  to  pay  what  the  benefit  con- 
ferred was  worth.* 

§  234.  Necessaries  of  life. — Though  an  infant  has  not  the 
same  power  of  contract  as  an  adult,  yet,  if  he  is  not  provided  for 
by  his  parents  or  otherwise,  and  is  in  want,  one  who,  in  response 
to  his  request,  supplies  him  with  necessaries  can  recover  of  him 
what  they  are  worth,  on  a  contract  which  the  law  will  creaite.^® 


«Aiite,  §  217. 

■  Arguendo,  in  Richardson  v. 
Strong,  13  Ire.  106,  107. 

•  Sawyer  v.  Lufkin,  56  Me.  308, 
309;  Richardson  v.  Strong,  18  Ire. 
106;  Pearl  v.  McDowell,  3  J.  J. 
3Car.  658;  Skidmore  ▼.  Romalne, 
2  Bradf.  122;  Leach  y.  Marsh,  47 
Me.  548,  74  Am.  D.  503;  Baxter  v. 
Portsmouth,  6  B.  ft  C.  170;  Went- 
worth  ▼.  Tubh,  1  Y.  A  Col.  C.  C. 
171;  Scera  v.  True,  68  N.  H.  627. 

t  Williams  V.  Wentworth,  6  Beav. 
325. 

•  Post,  SS  969,  970. 


•  Wilder  Y.  Weakley,  34  Ind. 
181;  Matthlessen  ft  Weichers  Re- 
fining Co.  V.  McMahon,  9  Vroom, 
536;  Lancaster  National  Bank  v. 
Moore,  28  Smith,  Pa.  407,  21  Am. 
R.  24;  Behrens  y.  McKenzie,  23 
la.  333.  92  Am.  D.  428;  Ballard 
y.  McKenna,  4  Rich.  Eq.  358; 
Sims  y.  McLure,  8  Rich.  Eq.  286; 
Dodds  y.  Wilson,  1  Tread.  448; 
Abbott  y.  Creal,  56  la.  175,  177. 
And  see  Niell  y.  Morley,  9  Ves. 
478. 

10  Parsons  y.  Keys,  43  Tex.  557; 
Met  Cent.  69;  Barnes  y.  Toye,  18 
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die  suing'  him  on  tliis  promise  has  the  burden  of  proTing  the 
eircnmstances  rendering  the  things  furnished,  in  the  partieular 
instance,  necessaries.^^  By  the  doctrine  of  s<Mne  courts,  denied 
by  others,  an  infant  in  want,  not  emancipated  or  deserting  his 
home,  may  in  like  manner  charge  his  father  for  reasonable 
necessaries ;  ^'  in  many  circumstances,  by  all  opinions,  he  will 
be  presumed  to  have  authority  from  the  parent*" 

§  235.  Necessaries  to  wife. — ^Whaterer  be  the  rule  between 
parent  and  child,  the  duty  of  the  husband  to  support  the  wife, 
while  she  is  in  the  path  of  duty,  is  hy  all  opinions  absolute. 
And  if,  not  heing  herself  in  the  wrong,  she  is  destitute  through 
his  neglect  or  refusal,  the  law  will  create  a  promise  by  him  to 
pay  any  third  person  who  may  furnish  necessaries  to  her,  at 
her  request,  directing  them  to  be  charged  to  him.^*    Again, — 

§  236.  Saying  property. — The  duty  to  save  the  property  of 
a  third  person  is  so  absolute  that  he  who  does  it  in  an  emer- 
gency when  otherwise  it  would  be  lost,  not  in  mere  voluntary 
kindness/"  but  expecting  to  be  paid,  can  recover  from  the 
owner  compensation  for  his  outlay  or  labor,  on  a  contract  cre- 
ated by  law.  If  the  owner  had  abandoned  the  article,  and  did 
not  seek  to  reclaim  it,  the  rule  would  be  otherwise;  for  then 
it  would  belong  to  the  finder.**    Finally, — 

§  237.  Burying  the  dead. — The  duty  of  burying  the  dead  is 
so  absolute,  and  the  necessity  of  its  prompt  discharge  so  urgent, 
that,  if  it  is  not  done  by  those  on  whom  it  primarily  rests, — for 
example,  if  a  wife  dies  while  the  husband  is  out  of  the  country 
and  does  not  or  cannot  bury  her, — any  person  in  whose  custody 
the  dead  body  may  be,  or  any  other  person,  may  give  it  decent 
burial  according  to  the  estate  and  condition  of  the  deceased,  and 
enforce  payment  of  the  person  primarily  obligated;  as,  in  the 


Q.  B.  D.  410;  Wliarton  v.  Mac- 
kenzie, G  Q.  B.  606;  Gay  v.  Bal- 
lou,  4  Wend.  403,  21  Am.  D.  158; 
Hyman  y.  Cain»  3  Jozies.  N.  C.  111. 

11  Wood  T.  Losey,  50  Mich.  475; 
Clarke  v.  Leslie,  5  Esp.  28;  Wail- 
ing y.  Toll,  9  Johns.  141. 

IS  2  Bishop,  Mar.  4  Dlv.  9  528. 

IS  And  see  Stanton  v.  Willson,  3 
Day,  37;  Keaton  y.  Dayis,  18  Oa. 
467;  Gordon  y.  Potter,  17  Vt  348; 
Weeks   t.  Merrow,   40   Me.   151; 


Townsend  y.  Bumham,  33  N.  H. 
270;  Kelley  y.  Dayis,  49  N.  H.  187, 
6  Am.  R.  499. 

14  1  Bishop,  Mar.  ft  Dly.  {§  553, 
555,  565,  568  et  seq.,  578. 

IB  Watson  y.  Ledoux,  8  La.  An. 
68. 

i«2  Kent,  Com.  356;  Chase  y. 
Corcoran,  106  Mass.  286.  See  Per- 
kins y.  Ladd.  114  Mass.  420.  19 
Am.  R.  374;  Boothe  y.  Fitzpatrick, 
36  Vt  681. 
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case  sopposedy  of  the  kusband."  Where  the  primaiy  du^ 
rests  on  the  estate  of  the  deceased,  so  much  of  the  expenses 
of  the  burial  as  eannot  properly  be  postponed  until  after  the 
appointment  of  an  administrator  ^®  may,  if  he  has  assets,  be  re- 
covered of  him  in  his  administrative  capacity  or  personally;  or, 
if  after  his  appointment  he  neglects  this  duty,  another  may  dis- 
charge it  and  enforee  reimbursement  in  like  manner.  In  all 
these  cases,  the  contract  for  pay  is  created  by  the  law.^*  Al- 
ways the  funeral  expenses  are  a  proper  subject  of  charge  by  the^ 
administratCMr  against  the  estate;  '^  it  is  so  even  where  it  is  in- 
solvent^  bat  they  must  be  reasonable.'^ 


The  Doctrine  of  this  Chapter  restated. 

§  238.  When  a  duty  is  cast  upon  one  by  a  statute,**  or  by 
"equity  and  good  conscience"  (the  standard  whereof  is  to  be 
found  in  the  books  of  the  law  rather  than  in  those  on  moral  sci- 
ence),** or  in  any  way  by  the  law,  whether  statutory  or  com- 
mon,**— or,  when  one  has  been  benefited  by  another  who  was. 
discharging  such  duty,*'  or  responding  to  an  imperative  social 
call,**  under  the  anticipation  of  being  paid — or,  again,  has 
knowingly  accepted  something  of  value  from  another,  who  may 
be  presumed  to  have  been  expecting  compensation,*^  the  law 


IT  Jenkins  v.  Tucker,  1  H.  Bl. 
90;  Ambrose  v.  Kerrison,  10  C.  B. 
776;  Bradshaw  ▼.  Beard,  12  G.  B. 
K.  s.  344;  Gregory  v.  Lee,  64  Conn. 
407,  30  Atl.  63. 

18  Samuel  v.  Thomas,  51  Wis. 
549. 

^•Lnscomb  v.  Ballard,  5  Gray, 
403,  405;  Hapgood  v.  Houghton,  10 
Pick.  154;  Tugwell  t.  Heyman,  3 
Camp.  298;  Comer  y.  Shew,  3  M. 
&  W.  350,  356;  Rogers  v.  Price,  3 
Y.  ft  J.  28;  Myer  y.  Cole,  12  Johns. 
349;  In  re  Miller,  4  Redf.  302. 

M  Clayton  y.  Somers,  12  C.  E. 
Green,  230;  Green  v.  Salmon,  8  A. 
a  E.  348. 

21  Steger  v.  FrizzeU,  2  Tenn.  Ch. 
369;  Hancock  v.  Podmore,  1  B.  4 
Ad.  260;  Tardley  v.  Arnold,  Car. 
a  M.  434. 

ttAnte,  i  206;  Waller  v.  Ken- 


tucky Bank,  3  J.  J.  Mar.  201,  205; 
Bath   y.    Freeport,   5    Mass.   325; 
Brigham  y.  Eveleth,  9  Mass.  588; 
Hillsborough   y.   Londonderry,  43* 
N.  H.  451. 

28  Howe  y.  Buffalo,  etc.  R.  R.', 
37  N.  Y.  297;  Turner  y.  Jones,  1 
Lans.  147;  Thompson  y.  Thomp- 
son, 5  W.  Va.  190;  Allen  y.  Mc- 
Kean,  1  Sumner,  276,  317;  Wilson 
y.  Sergeant,  12  Ala.  778;  Gardiner 
Manuf.  Co.  y.  Heald,  5  Greenl.  381; 
Brinckerhoff  y.  Wemple,  1  Wend. 
470;  Wilby  v.  Phlnney,  15  Mass. 
116;  Stuart  v.  Lake,  33  Me.  87. 

24  Baker  y.  Thayer,  3  Met  312, 
315;  ante,  S  204. 

28  Camden  y.  Mulford,  2  Dutcher, 
49. 

2«  Hewett  y.  Bronson,  5  Daly,  1. 

2TDay  y.  Caton,  119  Mass.  513,. 
20  Am.  R.  347. 
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creates  a  promise  from  him  to  do  the  thing  or  pay  for  the  ben- 
efit. Yet  these  propositions  are  to  be  accepted  as  in  some  de- 
gree limited  and  defined  by  what  has  been  the  course  of  the 
courts  heretofore.  In  other  words,  the  law  creates  a  promise 
from  one  person  to  another,  though  none  was  in  fact  made, 
whenever  such  assumed  promise  is  necessary  as  a  foundation 
on  which  to  enforce  so  much  of  natural,  statutory,  or  common- 
law  justice  as  comes  within  judicial  cognizance.  Hence,  in  the 
application  of  these  principles,  the  court  takes  into  view  the 
equities  of  the  individual  case,  what  has  been  decided  before, 
and  the  analogies  to  be  drawn  from  the  entire  statutory  and 
unwritten  law;  being,  however,  in  the  main,  guided  by  past 
decisions  in  like  cases. 
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CHAPTER  TX. 


CONTRACTS  IMPLIBD  FROM  EXPRESS  ONES. 


§  239.  Distin^fiiished. — The  distinctions  between  the  con- 
tracts of  this  chapter  and  those  of  the  last  and  of  the  one  next 
following  are  not  always  so  obvious  as  we  might  wish,  though 
in  a  part  of  the  cases  they  are  plain.  And  while  commonly 
they  are  of  little  practical  consequence,^  there  are  contracts 
which  will  differ  in  legal  effect  according  to  the  class  into  which 
they  are  interpreted.  The  reader,  by  carrying  this  fact  in 
mind,  may  avoid  misapprehensions. 

§  240.  Elsewhere. — The  interpretation  of  contracts  is  ex- 
plained in  a  chapter  further  on.*  The  subject  of  this  chapter 
is  in  one  view  a  part  of  that,  and  the  two  may  not  unprofitably 
be  read  together. 

§  241.  Doctrine  defined. — The  doctrine  of  this  chapter  is, 
that  what  is  implied  in  an  express  contract  is  as  much  a  part 
of  it  as  what  is  expressed.*  It  is  the  same  doctrine  which  gov- 
erns a  statute.^ 

§  242.  Why? — Since  in  all  language  what  the  speaker  sup- 
poses the  hearer  to  understand  is  not  expressed,  yet  the  latter 
constitutes  a  part  of  the  thought  meant  to  be  conveyed  while 
the  former  composes  the  residue,  it  would  be  unreasonable  to 
hold  a  contract  as  an  exception,  and  it  is  not.  The  doctrine, 
therefore,  is  inherent  in  human  speech.  It  would  be  futile  for 
this  chapter  to  undertake  to  exhaust  the  illustrations  of  it,  so 
just  enough  are  here  given  to  make  the  doctrine  plain.    Thus, — 

§  243.  Title  to  thing  sold— (Warranty).— If  one  sells  an  ar- 
ticle of  personal  property  in  his  possession,  as  his  own,  and  for 
a  fair  price,  in  law  he  also  warrants  the  title.'    But  when  he 


lAnte,  S  12Z,  nota 

sPost,  S  365  et  seq. 

•  Hudson  Canal  v.  Pa.  Coal  Co., 
8  WaL  276.  "It  is  a  well  known 
role  of  law  that  every  contract 
must  be  construed  as  If  those 
terms  which  the  law  will  imply 
vere  expressly  Introduced  into  it" 
Willes,  J.  In  Whlncup  v.  Hughes, 
Law  Rep.  6  C.  P.  7S,  84. 


4  2  Bishop,  Mar.  Women,  S  63. 

s2  Kent,  Com.  478;  Williamson 
v.  Sammons,  34  Ala.  691;  Linton 
Y.  Porter,  31  111.  107;  Chancellor 
y.  Wiggins,  4  B.  Monr.  201,  39  Am. 
D.  499;  Defreeze  v.  Trumper,  1 
Johns.  274,  3  Am.  D.  329;  Cozzins 
V.  Whltaker,  3  Stew,  ft  P.  322; 
Boyd  V.  Whitfield,  19  Ark.  447; 
Sherman    y.    Champlain    Transp. 
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has  it  not  in  possession,*  and  in  some  other  circumstances/  there 
is  no  warranty  of  title  implied.    Moreover, — 

§  244.  Quality. — The  warranty  by  implication  of  law  does 
not  ordinarily  extend  to  the  quality  of  a  chattel  sold,  even 
where  the  full  price  for  a  good  article  is  paid."  But,  on  this 
question,  judicial  opinions  are  not  quite  harmonious;  some  ac- 
cepting the  doctrine  of  the  civil  law,  contrary  to  the  common- 
law  rule,  that  the  taking  of  a  sound  price  warrants  the  article 
sound.*  And  the  implied  warranty  of  soundness  may  extend 
to  things  at  sea,  or  otherswise  not  in  a  position  to  be  inspected 
by  the  purchaser,  and  to  sales  by  sample.** 

§  245.  Warranty  of  note. — ^If  one  sells  a  promissory  note, 
the  law  implies  the  warranty  that  it  is  not  forged,  but  genuine 


Oo.  31  Vt  162;  Costigan  v.  Haw- 
kins, 22  Wis.  74,  94  Am.  D.  583; 
Fawcett  v.  Osborn,  32  III.  411,  83 
Am.  D.  278;  Word  v.  Cavin,  1 
Head,  506;  Dryden  v.  Kellogg,  2 
Mo.  Ap.  87.  See  Sparks  v.  Mea- 
sick,  65  N.  C.  440.  The  English 
doctrine  seems  slightly  different, 
and  to  imply  a  warranty  of  title 
only  from  special  circumstances 
of  a  sale.  Morley  y.  Attenbor- 
ough,  3  Elxch.  500;  Leake,  Cent 
105,  402,  403. 

«  Lackey  v.  Stouder,  2  Ind.  376; 
Huntington  y.  Hall,  36  Me.  501, 
58  Ahl  D.  765;  Scranton  y.  Clark, 
39  N.  Y.  220, 100  Am.  D.  430;  Scott 
y.  Hix,  2  Sneed,  Tenn.  192,  62  Am. 
D.  458;  Long  y.  Hickingbottom, 
28  Miss.  772,  64  Am.  D.  118. 

7  Richardson  y.  Tipton,  2  Bush, 
202;  The  Monte  Allegre,  9  Wheat. 
616;  Tates  y.  Bond,  2  McCord,  382. 

8  1  Bishop,  Crim.  Law«  S  H; 
Preston  y.  Dunham,  52  Ala.  217; 
West  y.  Cunningham,  9  Port  104; 
Mason  y.  Ghappell,  15  GraL  572; 
Weimer  y.  Clement,  1  Wright,  Pa. 
147,  78  Am.  D.  411;  Beninger  y. 
Corwin,  4  Zah.  257;  Johnston  y. 
Cope,  3  Har.  ft  J.  89;  Penniman  v. 
Pierson,  1  D.  Chip.  394;  Dean  y. 
Mason,  4  Conn.  428,  10  Am.  D.  162; 
Boit  y.  Maybin,  52  Ala.  252;  Oosa- 
ler  y.  Eagle  Sugar  Refinery,  102 


Mass.  331;  Gaylord  Manuf.  Co.  y. 
Allen,  53  N.  Y.  515;  Jones  t.  Mar- 
ray,  3  T.  B.  Monr.  83;  Emerson  ▼. 
Brigham,  10  Mass.  197,  6  Am.  D. 
109;  Moses  y.  Mead,  1  Denio,  37S, 
48  Am.  D.  676;  6  lb.  617;  Bartlett 
▼.  Hoppock,  84  N.  T.  118,  88  Am. 
D.  427;  Goldrlch  y.  Ryan,  3  B.  D. 
Smith,  324;  Wright  y.  Hart,  18 
Wend.  449;  a.  o.  in  court  below, 
nom.  Hart  y.  Wright,  17  Wend. 
267;  Holden  y.  Dakin,  4  Johns. 
421;  Jones  y.  Just,  Law  Rep.  8 
Q.  B.  197,  202. 

•  Champneys  y.  Johnson,  2  Brey. 
268;  Rose  y.  Beattie,  2  Nott  A 
McC.  538;  Crawford  y.  Wilson,  2 
Mill,  353;  Barnard  y.  Yates,  1 
Nott  4  McC.  142;  Lester  y.  Qr*- 
ham,  1  MiU,  182;  Missroon  y. 
Waldo,  2  Nott  ft  McC.  76;  Mitchell 
y.  Dubose,  1  Mill,  360;  Thompson 
y.  Lindsay,  1  Tread.  236,  3  Brey. 
305;  Toris  y.  Long,  Taylor,  17. 

10  Moore  y.  McKinlay,  5  Cal.  471; 
Getty  y.  Rountree,  2  Chand.  28; 
Fish  y.  Roseberry,  22  IlL  288; 
Howard  v.  Hoey,  23  Wend.  350,  35 
Am.  B.  672;  Hanks  y.  McKJee,  2 
LiU.  227,  13  Am.  D.  265;  Waring 
y.  Mason,  18  Wend.  425;  Whit* 
taker  y.  Hueske,  29  Tex.  355; 
Phelps  y.  Qoinn,  1  Bush,  375;  Mer- 
riam  y.  Field,  24  Wis.  640. 
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and  binding  on  the  parties,^^  and  not  subject  to  any  legal  de- 
fence." Yet  in  the  absence  of  fraud  there  is  no  warranty  of 
the  maker's  solvency  or  ability  to  pay.^*    So — 

§  246.  Faithfulness  and  capacity. — ^A  person  who  under- 
takes a  particular  business  contracts  also,  by  implication,  with 
his  employer  to  integrity,  care,  and  reasonable  skilL^*   Again, — 

§  247.  Warranty  of  agency. — One  who  enters  into  a  con- 
tract with  another  as  the  agent  of  a  third  person,  agrees  also 
with  the  other,  in  matter  of  law,  that  he  is  such  agent.^*^ 

§  248.  In  conveyances  of  land — ^warranties  are  implied.^* 
Generally  they  may  exist  though  there  are  express  warranties 
also,  but  they  cannot  have  an  effect  contrary  to  what  is  ex- 
pressed.^^ It  wHl  not  be  well  here  to  enter  into  this  learning; 
but, — 

§  249.  Bounded  on  street. — Where  a  deed  bounds  the  land 
on  one  side  by  a  way,  it  creates  by  implication  the  covenant 
that  there  is  such  a  way.**  •'.^; 

§  250.  Implications  from  particular  terms. — ^In  the  illus- 
trations thus  far,  the  implied  contract  has,  in  the  main,  grown 
out  of  the  nature  of  the  express  one,  or  out  of  the  sort  of 
transaction.  In  other  instances,  it  depends  more  on  the  inter- 
pretation of  terms.    Thus, —  -il 

§  25L  "House"— "Mill."— In  a  grant  or  reservation,  the 
word  "house"  or  "mill"  carries  by  implication  the  land  on 


uLobdeU  v.  Baker,  1  Met  193; 
Merriam  v.  Wolcott,  3  Allen,  258, 
80  Am.  D.  69;  Bell  v.  Cafferty,  21 
Ind.  411;  Tyler  v.  Bailey,  71  111. 
34.  And  see  Presbury  y.  Morris,  18 
Ho.  165. 

12  Fake  v.  Smith,  2  Abb.  Ap.  Dec. 
76L  And  see  Thomas  v.  Bartow, 
48  N.  Y.  193. 

i»  Day  V.  Kinney,  131  Mass.  37. 
And  see  Granl  y.  Strutzel,  53  la. 
712.  36  Am.  R.  250. 

i*  Met.  Cent  5;  Stevens  v.  "Wal- 
ker, 55  111.  151;  Zulkee  y.  Wing, 
20  Wis.  408,  91  Am.  D.  425;  Waul 
y.  Hardie,  17  Tex.  553;  Harmer  y. 
Cornelius,  5  C.  B.  it.  s.  236;  Page 
y.  Wells.  37  Mich.  415;  O'Hara  y. 
WeUs,  14  Neb.  403;  post,  S  1416. 

i»  Collen  y.  Wright,  7  Ellis  ft  B. 
301,  8  lb.  647;  Baltzen  y.  Nlcolay, 
53  N.  Y.  467;  Spedding  y.  Neyell, 

7 


Law  Rep.  4  C.  P.  212;  Richardson 
y.  Williamson,  Law  Rep.  6  Q.  B. 
276;  post,  S  1120. 

i«  4  Kent,  Com.  473.  Yet  not  of 
title,  it  appears,  in  Georgia.  Mc- 
Donald y.  Beall,  55  6a.  288. 

17  Roebuck  y.  Duprey,  2  Ala. 
535;  Blair  y.  Hardin,  1  A.  K.  Mar. 
231;  Morris  y.  Harris,  9  Gill,  19; 
Gates  y.  Caldwell,  7  Mass.  68; 
Sumner  y.  Williams,  8  Mass.  162, 
201,  5  Am.  D.  83;  Vanderkarr  y. 
Vanderkarr,  11  Johns.  122;  Kent 
y.  Welch,  7  Johns.  258;  Crouch  y. 
Powle,  9  N.  H.  219,  32  Am.  D.  350. 

"  Parker  y.  Smith,  17  Mass.  413, 

9  Am.  D.  157;  Emerson  y.  Wiley, 

10  Pick.  310,  315;  Tobey  y.  Taun- 
ton,  119  Mass.  404;  Zearing  y.  Ra- 
ber,  74  111.  409;  Crowell  y.  Bey- 
erly,  134  Mass.  98;  Burke  y.  Wall, 
29  La.  An.  38,  29  Am.  R.  316. 
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which  it  sUnds,  being  necessarj  to  the  enjoTment  of  the  thing 
expressed/* 

§  252.  Inclnded  in,  or  created  as  coneeqnence. — The  reader 
should  distinguish'^  between  the  contracts  of  this  chapter, 
where  the  thing  implied  is  deemed  an  extension  of  the  contract 
itself;  '^  and  cases  where,  as  in  that  of  a  deed-poll  mentioned 
in  the  last  chapter,**  the  law  creates,  out  of  the  act  of  accept- 
ance,  an  independent  promise.  For  the  contracts  of  this  chap- 
ter, the  following,  it  is  submitted,  is — 

§  253.  The  rule. — ^What  comes  by  construction  from  an  ex- 
press contract  has  the  same  effect  as  if  the  matter  thus  inter- 
preted into  it  stood  therein  in  form;  and  it  takes  the  degree 
of  a  specialty,  of  a  written  contract  not  under  seal,  or  of  an 
oral  one,  accorded  to  the  part  expressed.    Thus, — 

§  254.  Statute  of  frauds. — ^Implications,  created  by  con- 
struction, may  be  added  to  the  words  of  a  contract,  to  render 
it  a  sufficient  writing  under  the  Statute  of  Frauds.**    Again, — 

§  255.  Imjdied  covenants. — ^Where  covenants  are  implied  in 
a  deed — ^that  is,  come  by  construction  from  it — ^they  are  to  be 
deemed  as  parts  of  the  deed.  The  action  for  the  breach  of 
them  is  to  be  covenant  and  not  assumpsit,  and  they  are  to  be 
set  out  in  the  declaration  in  the  same  manner  as  if  they  were 
expressed.** 

The  Doctrine  of  this  Chapter  restated. 

§  256.  Like  a  statute  or  other  law,*^  a  contract  must  be  in- 
terpreted by  the  court  in  order  to,  and  in  advance  of,  its  enforce- 
ment. It  is  the  interpreted  stipulation,  not  its  naked  words, 
which  in  the  trial  of  a  cause  the  judge  submits  to  the  jury  as  the 
foundation  for  their  verdict.  Hence,  of  necessity,  there  is  and 
can  be  no  distinction  between  the  parts  set  down  in  terms  and 
those  which  the  judge  adds.  The  contract  as  shaped  or  to  be 
shaped  by  judicial  hands  is  the  real  undertaking  between  the 
parties,  and  the  written  or  spoken  words  fill  simply  the  office 
of  helps  to  the  tribunal  in  determining  the  contract. 

19  Bacon  y.  Bowdoin,  22  Pick.  Hawes  v.  Armstrong,  1  Bing.  N.  C. 
401,  406;  Webster  v.  Potter,  105  761;  Fessenden  v.  Mussey*  11 
Mass.  414,  415.  Oush.  127. 

20  Ante,  S  239.  24Granni8  y.  Olark,  S  Cow.  36; 
u  Ante,  (241.  Barney  v.  Keith,  4  Wend.  502; 
ssAnte,  SS   202,  203.     And  see      Schaeffer  y.  Geisenberg,  11  Wright. 

Marryat  y.  Marryat,  28  Beav.  224,  Pa.  500;  Wood  v.  Hardisty,  2  CoU- 
6  Jur.  y,  s.  572.  yer,  542. 

2s  Smith,  Cont  2d  Eng.  ed.  53;  ^^  Bishop,  Written  Laws,  S  116. 
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CHAPTER  X. 

CONTRACTS  IMPLIBD  AS  OF  FACT, 

§  257.  Kot  diifer  from  express. — A  contract  which,  as  a 
question  of  fact,  not  of  law,  is  implied,  does  not  differ  from  an 
express  one  except  in  form  of  proof.  But  it  is  so  often  spoken 
of  in  our  books  as  an  implied  contract  that  this  separate  men- 
tion of  it  becomes  desirable.    Moreover, — 

§  258.  Presumptions  of  fact  and  law  mingle. — ^In  numer- 
ous eases,  as  actually  presented  to  the  tribunal,  where  the  par- 
ties are  capable,  and  are  not  affirmatively  shown  to  have  been 
averse  to  contracting,  the  two  questions  blend, — ^Did  they  enter 
into  a  contract  in  form?  In  the  absence  of  any  formal  con- 
tract^ shall  one  be  presumed  by  the  law?  Therefore,  in  such  a 
case,  the  jury  pass  upon  the  whole  issue,  under  proper  instruc- 
tions from  the  court  as  to  the  law  involved  in  the  latter  ques- 
tion.^   But — 

§  259.  Actual  contract  presumed. — There  are  circumstances 
in  which  an  express  agreement,  in  distinction  from  an  implied 
one,  will,  by  the  law  or  by  the  jury,  be  presumed  as  of  fact.^ 
Thus,— 

§  260.  Deed  of  land. — ^An  actual  conveyance  of  land,  not  in 
law  possible  except  by  writing  under  seal,  will  be  presumed 
from  a  long  possession  which  could  have  had  no  lawful  origin 
without.*    And — 

§  261.  Marriage. — The  marriage  status  is  created  only 
where  the  parties  expressly  agree  to  assume  it.  No  court  ever 
imposed  it  on  them  as  of  law.  Yet,  oftener  than  otherwise,  it 
is  shown  in  proof,  not  by  witnesses  to  the  contract,  but  by  cir- 
cumstantial evidence.*    Still, — 

1  Chamberlin  v.  Donahue,  44  Vt  2  Boothby  v.  Scales,  27  Wis.  626. 

57;   Whaley  v.  Peak,  49  Mo.  80;  «Lyon  v.  Reed,  13  M.  ft  W.  285, 

Caable  v.  Ryman,  26  Ind.  207;  Da-  303;  Whinnet  v.  Janes,  3  Moore  & 

venport  v.  Mason,  15  Mass.  85;  Bel-  S.  472. 

den  Y.  Meeker,  47  N.  Y.  307,  311;  ^1  Bishop,  Mar.  ft  Div.  SS  218, 

Cock    V.    Oakley,    50    Miss.    628;  219,  237, 482-518,  538. 
Boyle  V.  Parker,  46  Vt.  343. 
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§  262.  Evidence. — Questions  of  this  sort  be]x)ng  rather  to 
the  department  of  evidence  than  of  law.  So  it  is  deemed  best 
to  pursue  the  subject  here  no  further. 

The  Doctrine  of  this  Chapter  restated. 

§  263.  The  contract  treated  of  in  this  chapter  is  an  express 
one,  proved  by  circumstantial  evidence.  And,  should  the  ques- 
tion whether  it  was  in  writing,  or  even  whether  it  was  under 
seal,  be  important,  the  affirmative  of  this  also  may  be  shown  by 
the  like  evidence.  Thus,  to  draw  another  illustration  from  the 
law  of  marriage,  its  existence  may  be  presumed  from  circum- 
stances, even  under  statutes  which  require  minute  formalities 
in  its  constitution.  The  form  of  the  inquiry  into  the  exist- 
ence of  this  contract  will  vary  with  the  cases;  it  does  not  admit 
of  a  universal  rule.  In  some,  the  jury  will  be  told  that  the  pre- 
sumption f oUows  as  of  law  from  admitted  facts ;  in  others,  they 
are  to  say  whether  or  not,  on  the  evidence,  they  believe  that  the 
alleged  contract  was  made ;  and,  in  general,  varying  rules  of 
law  will  enter  into  the  question. 
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B8T0FPEL  AS  A  SPBCIES  OF  CONTRACT  CRS2ATED  BT  LAW. 

S  264.  Introduction. 

266-269.  In  general. 

270-273.  By  Judicial  record. 

274-279.  By  deed.  i 

280-310.  In  pais. 

311.  Doctrine  of  chapter  restated. 

§  264.  What  for  this  chapter  and  how  divided.— The  doc- 
trine of  estoppel  permeates  the  entire  law,  so  not  all  of  it  per- 
tains to  contract.  We  shall  take  a  mere  glimpse  of  its  larger 
outlines,  bnt  in  the  filling  up  shall  endeavor  to  keep  within 
those  parts  of  the  doctrine  which  enter  into  the  subject  of  the 
volome;  in  the  following  order,  I.  In  general;  IL  By  judicial 
record ;  in.  By  deed ;  IV.  In  pais. 


L    In  Oeneral. 

§  265.  Defined. — ^Estoppel  is  that  principle  of  law  by  which, 
for  putting  an  end  to  litigation,  and  otherwise  for  promoting 
justice,  a  fact  once  ascertained  is,  within  limits  which  a  long 
course  of  adjudication  has  prescribed,  to  be  deemed  settled,  so 
that  it  cannot  be  inquired  into  afterward.^ 


1  Coke's  definition,  followed  in 
many  of  our  later  books,  is  not 
quite  happily  expressed;  thus,  ''It 
is  called  an  estoppel  or  conclusion, 
because  a  man's  own  act  or  ac- 
ceptance stoppeth  or  closeth  up 
his  mouth  to  allege  or  plead  the 
truth."  Ca  Lit  352a.  Parsons 
obserres,  "We  should  say  rather, 
that  an  estoppel  was  an  admission 
or  a  declaration  which  the  law 
does  not  permit  him  who  has 
made  it  to  deny  or  disprove,  for 
his  own  benefit,  and  to  the  injury 
of  another."  2  Pars.  Cont  957. 
My  definition  does  not  differ  from 
these  so  much  in  meaning  as  in 


expression.  See  also  Sly  y.  Hunt, 
159  Mass.  151,  34  N.  B.  187,  38 
Am.  St  R.  403;  Reid  v.  Benge,  112 
Ky.  810,  66  S.  W.  997,  99  Am.  St 
R.  334,  57  L.  R.  A.  253.  Estoppel 
defined:  "An  estoppel,  in  the  gen- 
eral sense  of  the  term,  is  the  pre- 
clusion of  a  person  to  assert  a 
fact,  which  has  been  admitted  or 
determined  under  circumstances 
of  solemnity,  such  as  by  matter  of 
record  or  by  deed,  or  which  he 
has,  by  an  act  in  pais,  induced  an- 
other to  believe  and  act  upon  to 
his  prejudice."  Williams  v.  Su- 
preme Council  A.  L.  of  H.,  80  N. 
Y.  8.  713,  80  App.  Div.  402. 
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§  266.  .BttqMciaL — ^This  doctrine  has  not  onfrequently  been 
decried  tfc^'pdious  in  the  law,  and  therefore  not  to  be  favored.* 
But  sbrely,  if  the  law  permitted  men  to  be  harassed  by  con- 

.  .isUcnt  litigations  of  the  same  thing  over  and  over,  or  suffered 
.,  '*:bne  to  mislead  another  and  then  turn  round  and  by  proving 

•  himself  a  falsifier  ruin  him  with  the  truth,  it  would  merit  no 
high  commendation.  And  now  equitable  estoppels,  if  not  oth- 
ers, are,  at  least  by  some  tribunals,  favored ;  because  they  pre- 
vent fraud  and  establish  justice.*  Undoubtedly  our  books  show 
instances  wherein,  through  some  judicial  perverseness,  or  some- 
thing imfortunate  in  the  particular  case,  the  estoppel  has  not 
resulted  beneficially;  but  so  it  is  also  of  other  beneficent  doc- 
trines of  the  law. 

§  267.  Between  wliom  (Parties  and  privies)^— Estoppels 
operate  only  between  parties '  and  their  privies;  strangers  not 
being  permitted  to  take  advantage  of  them.*    Again, — 

§  268.  MHtuaL — ^They  must  be  mutual,  both  parties  being 
bound  or  neither.*  A  common  illustration  is  where  a  married 
woman,  under  the  common-law  disabilities,  or  a  minor,  not  hav- 
ing capacity  to  make  a  lease  of  lands,  executes  one  by  inden- 
ture ;  here  the  lessee  will  not  be  estopped  by  his  covenants,  be- 
cause the  lessor  is  not.^    But  this  case  might  well  be  put  on 


s  Iiampon  v.  Corke,  5  B.  4  Aid. 
606,  611;  Leicester  v.  Rehoboth,  4 
Mass.  180;  Owen  v.  Bartholomew, 
9  Ptek.  620,  627;  Abbott  v.  Wilbur. 
22  La.  An.  368. 

»  Post,  §  282;  State  v.  Pepper,  31 
iQd.  76;  Buckingham  y.  Hanna,  2 
Ohio,  651;  Walker  v.  U.  8.,  139 
Fed.  409   (C.  C.  A.). 

4  Post,  S  310;  McCullough  v. 
Dashiell,  78  Va.  634;  Cross  v. 
Weare  Com.  Co.,  153  111.  499,  38 
N.  E.  1038,  46  Am.  St.  R.  902.  But 
though  an  estoppel  may  be  opera- 
tive between  the  parties  the  claim 
is  made  that  under  modern  condi- 
tions it  does  not  always  extend 
over  to  privies.  Bigelow  on  Ets- 
toppel,  p.  345. 

sAXcDonald  v.  Gregory,  41  la. 
513;  Stoddard  v.  Burton,  41  la. 
582;  HiU  v.  Morse,  61  Me.  541: 
Simpson  v.  Pearson,  31  Ind.  1,  99 


Am.  D.  577;  Griffin  v.  Richardson, 
11  Ire.  439;  Massure  v.  Noble,  11 
111.  531;  Petrie  v.  Nuttall,  11  Exch. 
669,  575;  McKinney  v.  lAnning, 
139  Ind.  170,  38  N.  B.  601;  Citi- 
zens Bank  v.  Burrus,  178  Mo.  716, 
77  8.  W.  748. 

<  Co.  Lit  352a;  Lansing  v.  Mont- 
gomery, 2  Johns.  382;  Longwell  v. 
Bentley,  3  Grant,  Pa.  177;  Chope 
V.  Lorman,  20  Mich.  327;  Schuh- 
man  v.  Garratt.  16  Cal.  100;  Mc- 
Donald y.  Gregory,  41  la.  513; 
Stoddard  v.  Burton,  41  la.  582; 
Peebles  v.  Pate,  90  N.  C.  348;  thus, 
a  recital  in  a  deed  that  a  decree  of 
foreclosure  of  a  mortgage  became 
absolute  is  not  binding  on  the 
grantee  as  a^inst  strangers  to 
the  deed.  Capen's  Adm'r  (yt)» 
61  Atl.  864. 

7  Bac.  Abr.  Lease  O,  p.  442; 
James  v.  Laiidon,   Cro.  Eliz.  86» 
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the  ground  that  the  lease  ia  void.'  Another^  from  the  old  books, 
not  admitting  of  being  thus  explained  away,  is  that,  ''if  a  man 
takes  a  lease  for  years  of  his  own  lands  by  patent  from  the 
king/  rendering  rent,  this  shall  not  estop  the  lessee,  as  an  in- 
denture between  common  persons  in  such  case  would  do;  be- 
cause the  king  cannot  be  estopped, . . .  and  if  he  be  not  estopped 
neither  shall  the  lessee,  because  aU  estoppels  ought  to  be  mu- 
tual.'' *•  Yet  the  law  does  not  carry  the  doctrine  of  mutuality 
to  extremes;  as,  for  example,  it  is  very  familiar  learning  that 
a  deed-poll  estops  the  maker,^^  and  so  does  a  bond  sealed  only 
by  one  party ,^*  while  still  the  grantee  or  obligee  incurs  no  re- 
sponsibility in  form  of  specialty;  his  liability,  if  any,  being  on 
a  promise  created  from  him  by  the  law.^'  But  on  this  promise, 
quite  different  in  legal  contemplation  from  one  by  deed,  the  law 
may  found  an  estoppel;  ^^  so  that,  though  there  is  a  sort  of  mu- 
tuality, it  is  imperfect. 

§  269.  Double  estoppel. — ''Estoppel  against  estoppel  doth 
put  the  matter  at  large."  ^' 

n.    By  Judicial  BecorcL 

§  270.  Defined. — ^An  estoppel  by  judicial  record  occurs 
where  there  has  been  a  litigation,  and  therein  a  matter  per- 
taining to  the  question  or  the  cause  was  admitted  by  the  party 


Bnt  where  a  clause  of  warranty 
In  a  deed  is  merely  voidable  be- 
cause of  grantor's  infancy,  failure 
to  disaffirm  on  bis  coming  of  age, 
estops  him  from  setting  up  an 
after  acquired  title.  Weeks  y. 
Wilkins,  189  N.  C.  215.  51  8.  B. 
909. 

•  Post,  S  279;  Sinclair  v.  Field,  8 
Cow.  643,  587;  Kercheyal  y.  Trip- 
lett  1  A.  K.  Mar.  493. 

•  Poet,  S  310. 
^•Bac.  Abr.  ut  sup. 

11  Blake  y.  Tucker,  12  Vt  89; 
Howard  Mutual  Loan,  etc.  Ass'n. 
Y.  Mclntyre,  3  Allen,  671. 

MCole  Y.  Raymond,  9  Gray,  217; 
CkM>drieh  T.  Bryant,  6  Sneed,  Tenn. 
825. 

uAnte,  ii  202,  208. 


t«  Johnson  y.  Thompson,  129 
Mass.  398,  400. 

i»Co.  Lit  8526;  Carpenter  y. 
Thompson,  3  N.  H,  204,  14  Am.  D. 
848.  Thus  where  plaintiff  sued  to 
settle  a  partnership,  and  defendant 
pleaded  settlement,  plaintiff  is  es- 
topped thereafter  from  asserting 
there  has  been,  and  defendant  that 
there  has  not  been,  one,  the  two 
estoppels  destroying  each  other 
and  putting  the  matter  at  large. 
Chretien  y.  QiYon  (L^.  An.),  88 
So.  881.  But  there  is  no  estoppel 
against  estoppel  in  the  fact,  that 
a  Yendee  of  land  not  owned  by  the 
seller  is  a  witness  to  a  deed 
whereby  the  seller  afterwards  ac- 
quires the  property.  City  of  N. 
O.  Y.  Riddle,  113  La.  1051,  37  So. 
966. 
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or  adjudged  by  the  court;  while  the  record  of  it  remains  un- 
reversed, he  cannot  deny  it  either  in  the  same  proceeding,  or 
in  any  other  between  the  same  parties.^*  Coke  further  ex- 
plains by  saying,  that  "matters  alleged  by  way  of  supposal  in 
counts  shall  not  conclude  after  nonsuit,  otherwise  it  is  after 
judgment  given.  And  after  nonsuit,  albeit  the  supposal  in  the 
count  shall  not  conclude,  yet  the  bar,  title,  replication,  or  other 
pleading  of  either  party,  which  is  precisely  alleged,  shall  con- 
dude."" 

§  271.  Not  for  this  place.— A  full  exposition  of  the  subject 
of  this  sub-title  would  occupy  much  space  with  what,  in  the 
main,  would  be  remote  from  the  law  of  contracts.  But  some- 
thing relevant  may  be  set  down  under  it;  such  as, — 

§  272.  Becovering  back  money. — Though,  in  the  ordinary 
case  of  money  paid  under  compulsion  while  not  legally  due,  it 
can  be  recovered  back  by  suit,  it  cannot  be  when  the  compul- 
sion was  by  process  of  law.  Then  the  remedy  is  to  procure  a 
reversion  of  the  record ;  and,  if  this  cannot  be  done,  the  injury 
is  without  remedy.^*    Again, — 

§  273.  Bescission  of  contract. — ^If,  in  a  suit  involving  a  con- 
tract, a  party  sets  up  that  it  is  rescinded,  and  the  case  goes  to 


i«  I  believe  this  to  be  a  fair  epitp 
omlzation  (ante,  §  184,  note)  of 
the  law  of  the  present  sub-title,  but 
nothing  would  be  gained  by  any 
full  citation  of  the  numerous  cases 
by  comparison  of  which  the  defini- 
tion is  sustained.  The  reader  can 
find  them  in  more  convenient  form 
in  his  digests.  Tet  the  following 
may  be  helpful:  Strong  v.  Irwin, 
12  Neb.  44G;  Cleveland,  etc.  R.  R. 
V.  Mara,  26  Ohio  St.  185;  Morris 
V.  Shannon,  12  Bush,  89;  Irwin  v. 
Nuckolls,  3  Neb.  441;  Kenan  v.  Du 
Bignon,  46  Ga.  258;  Degelos  v. 
V^oolfolk,  21  La.  An.  706;  Jenkins 
V.  Rosenberg,  105  111.  157;  Whlte- 
hurst  V.  Rogers,  38  Md.  503; 
Streeks  v.  Dyer,  &9  Md.  424;  Dor- 
sey  V.  Thompson,  37  Md.  25;  Wat- 
terson  v.  Lyons,  9  Lea,  566;  Ken- 
nerty  v.  Etiwan  Phos.  Co.,  17  S.  C. 
411;   HIU  V.  Morse,  61  Me.  541; 


Smith  V.  Denman,  48  Ind.  65;  Ba- 
ker V.  Kerr,  13  la.  384;  Bender  v. 
Belknap,  23  La.  An.  764;  V^ay  v. 
Stebbins,  47  Mich.  296;  Beals  v. 
Hill,  58  N.  H.  61;  Mariner  v.  Mil- 
waukee, etc.  Ry.,  26  Wis.  84;  Fiene 
V.  Kirchofl,  176  Mo.  516,  75  S.  W. 
608;  Washburn-Crosby  Co.  v.  Bos- 
ton &  A.  R.  R.,  180  Mass.  252,  62 
N.  E.  590.  But  one  does  not  by 
recognition  of  a  judicial  decree 
rendered  without  Jurisdiction  in 
one  proceeding  create  an  estoppel 
to  deny  its  validity  in  another. 
Perclval  v.  Perclval,  94  N.  Y.  S. 
909;  Three  States  Lumber  Co.  v. 
Blanks,  133  Fed.  479,  66  C.  C.  A. 
353;  Mllroy  v.  Hester  (Tex.  Civ. 
App.),  94  S.  W.  178. 

17  Co.  Lit.  3526. 

isMarriot  v.  Hampton,  7  T.  R. 
269,  2  Esp.  546. 
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jadgment  on  such  theory,  he  cannot  in  any  subsequent  litiga- 
tion with  the  same  party  claim  the  right  to  carry  it  out  as  still 
opera  tive.*^ 

m.    By  Deed. 

§  274.  Defined. — ^The  doctrine  of  this  sub-title  is,  that  a 
«eal  when  attached  to  a  contract  imparts  to  it  the  status  of 
absolute  verity,  both  as  to  the  direct  stipulations,^*^  and  as  to 
those  recitals  which  in  any  way  qualify  it  or  give  it  eflfect,^^ 
but  not  as  to  those  which  are  merely  collateral  and  inmiate- 
liaL"  The  estoppel  binds  the  pajrties  in  all  controversies  re- 
specting the  matter  of  the  particular  contract,  and  third  per- 
sons as  to  whatever  they  claim  under  it,  but  neither  third  per- 
sons otherwise  nor  the  parties  as  to  any  disconnected  matter.** 
Thus,— 


1*  Martin  v.  Boyce,  49  Mich.  122. 
On  the  same  principle,  one  cannot 
both  rely  on  the  nullity  of  a  Judg- 
ment and  have  the  proceeds  of  a 
sale  under  it.  Biessey  y.  Kearny, 
24  La.  An.  2S9.  And  see/  of  the 
like  sort,  Flanigan  v.  Turner,  1 
Black,  491;  The  Mary,  1  Mason, 
365;  Giles  t.  Halbert,  12  N.  T.  32; 
Bishop  v.  Fletcher,  48  Mich.  665. 

20  Lit  S  667;  Edwards  y-.  Bailey, 
Cowp.  597,  601;  Mytton  y.  Gilbert, 
2  T.  R.  169, 171;  Jones  y.  Williams, 
2  Stark.  62;  Norton  y.  Sanders,  7 
J.  J.  Mar.  12;  Redman  y.  Bellamy, 
4  Cal.  247;  Harding  y.  Ambler,  3 
M.  A  W.  279,  2S3;  Douglass  y. 
Scott,  6  Ohio,  194,  198;  Ott  y. 
Specht,  8  Houst  Del.  61,  12  AtL 
721. 

n  Munroe  y.  Parkhurst,  9  Wend. 
209;  Cutler  y.  Dickinson,  8  Pick. 
386;  Bowman  y.  Taylor,  2  A.  &  E. 
278,  290,  293;  Lainson  y.  Tremere, 
1  A.  &  B.  792;  Coleman  y.  Bean, 
14  Abb.  Pr.  38;  Wayman  y.  Taylor, 
1  Dana.  527;  Ottawa  y.  National 
Bank,  105  U.  S.  342;  Smith  y. 
Bumham,  9  Johns.  306;  Canadian 
A  A.  Mortg.  A  T.  Co.  y.  Bloomer, 
14  Wash.  491,  46  Pac.  34;  Schnei- 


der y.  Sulzer,  212  111.  87,  72  N.  B. 
19. 

22Zimmler  y.  San  Luis  Water 
Co.,  67  Cal.  221;  Rhine  y.  Ellen, 
36  Cal.  362;  Osborne  y.  Endicott, 
6  Cal.  149,  61  Am.  D.  498;  Wal- 
lace y.  Miner,  6  Ohio,  366. 

2s  Ex  parte  Morgan,  2  Ch.  D.  72; 
Carter  y.  Carter,  3  Kay  &  J.  617, 
4  Jur.  N.  s.  63;  Ostrander  y.  Has- 
brouck,  3  Johns.  331;  Carpenter 
y.  BuUer,  8  M.  &  W.  209;  Ottawa 
y.  National  Bank,  106  U.  S.  342; 
Taylor  y.  Needham,  2  Taunt  278; 
Douglass  y.  Scott,  6  Ohio,  194, 198; 
Carver  y.  Astor,  4  Pet  1,  83;  Crane 
y.  Morris,  6  Pet  698;  O'Neal  v. 
Duncan,  4  McCord,  246;  Brecken- 
ridge  y.  Ormsby,  1  J.  J.  Mar.  236, 
19  Am.  D.  71;  Glamorgan  v. 
Greene,  32  Mo.  286.  Thus  a  son 
to  whom  was  conveyed  by  his 
father,  the  community  property  for 
him  to  sell  same  for  the  benefit  of 
his  parents,  could  not  after  sale  by 
the  son,  set  up  in  a  suit  by  both 
parents  for  an  accounting  the  in- 
validity of  the  transfer  to  him,  by 
way  of  defense.  Rohrer  v.  Rohrer 
(Wash.),  82  Pac  289. 
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§  275.  CoBsideratioiL — Sojooe  the  seal  ^ves  to  the  stipula- 
tions ahfiolute  verity,  they  need  not  be  in  fact,  or  purport  to 
be,  upon  a  consideration, — a  doctrine  which,  with  its  modifica- 
tions, has  already  been  explained.**  The  consideration,  there- 
fore, being  immaterial,  may,  for  any  collateral  purpose,  as,  for 
example,  in  a  suit  to  recover  the  purdaase-money  of  land  con- 
veyed by  a  deed  in  question,*'  be  inquired  into ;  *•  but  it  cannot 
be  for  the  purpose  of  rendering  the  specialty  void ;  for  thereby 
the  estoppel  of  the  seal  would  be  contradicted.*^    Still, — 

§  276.  General  and  particular. — ^Estoppels  are  not  created 
by  implications,  or  by  anything  short  of  express  terms,  or,  at 
least,  their  equivalents  *®  in  meaning.**  In  the  words  of  Coke,, 
they  must  ''be  a  precise  afiSrmation  of  that  which  maketh  the 
estoppel."*"  It  is  common,  therefore,  to  say,  that  general 
expressions  will  not  suffice;  there  must  be  an  affirmance  of  a 
particular  thing.**    For  example, — 

§  277.  Qoitclitim  deed — Warranty. — ^A  quitclaim  deed  of 
lands  carries,  to  the  ordinary  understanding,  a  strong  implica- 
tion that  the  grantor  has  some  interest  in  them,  but  it  afBrms 
nothing  of  this  in  particular.  So,  though  it  passes  whatever 
interest  he  may  chance  to  have,  it  works  no  estoppel;  and^ 
should  he  afterward  acquire  a  title,  he  may,  under  it,  hold  the 
lands  against  his  former  grantee  the  same  as  against  any  third 


>«Ante,  §§  119-127;  Mann  v. 
Eckford,  16  Wend.  502,  520. 

»Taggart  v.  Stanbery,  2  Mc- 
Lean, 543;  Thompson  y.  Allen,  12 
Ind.  539;  Thayer  v.  Viles,  23  Vt 
494;  Schillinger  v.  McCann,  6 
Greenl.  364.  I  understand  such 
to  be  the  true  doctrine,  but  there 
are  cases  adverse;  as,  Mendenhall 
V.  Parish,  8  Jones,  N.  C.  105,  78 
Am.  D.  269;  Hudson  V.  Critoher, 
8  Jones,  N.  C.  485;  Smith  v.  Ar- 
thur, 110  N.  C.  400,  15  S.  B.  197. 

2«Ante,  §  75;  Irvine  v.  McKeon, 
23  Cal.  472.  The  parties  to  a  deed 
are  not  estopped  by  the  considera- 
tion expressed  in  it  from  showing 
the  real  consideration.  Wood  v. 
Broadley,  76  Mo.  23»  43  Am.  R. 
754. 

s^Ante,  §  124,  note;  Farrington 
V.  Barr,  36  N.  H.  '86;  Goodspeed 


V.  Fuller,  46  Me.  141,  71  Am.  D. 
572;  Day  v.  Davis,  64  Miss.  253,  8^ 
So.  203. 

MAnte,  §  241. 

3«Zimmler  v.  San  Luis  Water 
Co.,  67  Cal.  221;  Carroll  v.  Smith,. 
Ill  U.  S.  556;  Clafflin  v.  Boston 
&  A.  Ry.,  157  Mass.  489,  32  N.  E. 
659,  20  L.  R.  A.  638;  Cunningham 
V.  Cunningham,  125  la.  681,  101 
N.  W.  470. 

«oCo.  Lit  3526. 

SI  2  Smith,  Lead.  Cas.  2d  ed.  457; 
Shelley  v.  Wright,  Willes,  9;  Sal- 
ter V.  Kidley,  1  Show.  58,  where 
Lord  Holt  says,  ^'General  recital 
is  not  an  estoppel,  but  a  recital 
of  a  particular  fact  Is  so."  Gill  v. 
Patton,  118  la.  88,  91  N.  W.  904; 
Clafflin  Y.  Boston  ft  A.  Ry.  Co., 
167  Mass.  489,  32  N.  B.  659,  20  L. 
R.  A.  638. 
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person.''  And  the  doctrine  appears  further  to  be,  that  even  a 
deed  which  asserts  a  seisin  and  right  to  convey  does  not,  with- 
in the  principle  of  the  last  section,  negative  the  existence  of  any 
paramount  outstanding  title,  and  so  does  not  work  an  estoppel 
as  against  any  such  title,  which  the  grantor  may  afterward 
obtain ; ''  but  it  does  estop  him  from  setting  up  a  title  subse- 
quently acquired  inconsistent  with  his  averment  of  present 
seisin  and  right  to  convey.**  A  covenant  of  warranty  in  a  deed 
of  lands  goes  further.  It  contains  within  itself  the  assertion 
that  there  exists  no  adverse  right  or  title,  or  possibility  of  title ; 
so  that,  should  the  grantor  afterward  come  into  possession,  by 
whatever  means,  of  an  adverse  title  or  claim,  the  estoppel  in 
his  warranty  will  preclude  his  setting  it  up,  and  it  will  inure 
to  the  benefit  of  his  grantee  under  this  warranty.  Such  is  the 
universal  doctrine;  the  reasons  for  which,  however,  .are  not 
always  stated  in  precisely  these  terms.*'    In  the  immense  va- 


3a  Lit.  §  446.  Weldman  v.  Hub- 
ole,  1  Cow.  €13;  Robertson  v.  Wil- 
son, 38  N.  H.  48;  Kinsman  v. 
Loomls,  11  Ohio,  475;  McCrackln 
V.  Wright,  14  Johns.  193;  Harrl- 
man  y.  Gray,  49  Me.  637;  Bell  v. 
Twilight.  6  FoBt  N.  H.  401,  45 
Am.  D.  367;  Pike  v.  Galvln,  29  Me. 
183;  Taylor  y.  Walnman,  116  Ga. 
795,  43  S.  E.  58. 

S3  Allen  V.  Sayward,  5  Greenl. 
227,  17  Am.  D.  221.  And  see,  as 
within  this  principle,  Doane  v. 
WUlcuU,  5  Gray,  328,  66  Am.  D. 
369. 

»*  French  v.  Spencer,  21  How. 
U.  S.  228.  And  even  the  giving 
of  a  quit  claim  deed  upon  the  ac- 
ceptance of  an  award  in  condem- 
nation proceedings  estops  denial 
of  the  existence  of  legal  title  at 
the  time  of  the  proceedings. 
Choate  v.  So.  Ry.  Co.  (Ala.),  39 
So.  218. 

» Raines  v.  Walker,  77  Va.  92; 
Cnrran  v.  Burdsall,  20  Fed.  Rep. 
S35;  House  y.  McCormick,  57  N. 
Y.  310;  Drake  v.  Root,  2  Colo. 
685;  Hannah  v.  Collins,  94  Ind. 
201;  Comstock  v.  Smith,  13  Pick. 
116,  23  Am.  D.  370;  White  v.  Pa^ 
ten.  24  Pick.  324;  Wark  y.  WiUard, 


13  N.  H.  389;  Churchill  v.  Terrell, 
1  Bush,  54;  Bush  y.  Marshall,  6 
How.  U.  S.  284,  and  multitudes  c^ 
other  cases.  As  to  the  English 
doctrine,  see  Helps  v.  Hereford,  2 
B.  A  Aid.  242.  The  doubts,  occa- 
sionally expressed,  concerning  this 
doctrine,  haYe  CYidently  their 
origin  in  the  imperfect  reasons 
for  it  sometimes  assigned.  Ante, 
§  12.  But  the  real  reasons — ^the 
lau^a  reasons  (ante,  §S  14-16 )r— 
are  conclusive.  It  being  estab- 
lished that,  as  between  the  par- 
ties and  their  representatives,  the 
seal  gives  verity  to  the  deed  and 
its  recitals,  if,  after  a  grantor  has 
negatived  under  his  seal,  and 
,  thereby  has  estopped  himself  to 
deny,  any  and  every  present  or 
prospective  interest  in  the  land 
(for  such  is  the  effect  of  the  or- 
dinary warranty),  he  was  permit- 
ted to  come  in  with  a  title  after- 
ward acquired  and  oust  his 
grantee,  the  deed  would  be  Just 
as  effectually  overthrown  as 
though  his  title  were  of  a  prior 
date.  There  is  no  room  for  doubt 
on  this  question.  Maher  v.  Brown, 
183  111.  575,  56  N.  E.  181.  The 
manner  in  which  the  after  acqulr- 
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riety  of  transactions,  there  are,  on  the  one  side  and  on  the 
other,  cases  within  the  general  range  of  this  section,  yet,  in 
their  particulars,  not  quite  within  any  of  these  propositions. 
But  the  principles  here  stated  will  sufSce  for  their  solution.'* 
Of  course,  a  warranty  in  a  deed  which  is  unlawful  and  there- 
fore void  works  no  estoppel.*^ 

§  278.  Other  illustrations— of  the  doctrine  of  estoppel  by 
deed  are  numerous  in  the  books;  but  the  considerate  reader, 
who  alone  has  any  just  right  to  solicit  from  clients  the  charge 
of  their  legal  interests,  will  have  no  difficulty  in  applying  to 
the  cases,  as  they  arise  in  practice,  the  simple  rules  already 
stated  and  illustrated. 

§  279.  Double  reasons. — ^Many  conclusions  of  the  law  rest 
on  two  or  more  distinct  reasons  or  lines  of  reasoning,  any  one 
of  which  will  be  adequate ;  and  all  of  which  would,  if  stated  in 
a  text-book  together,  be  confusing  to  the  reader.  No  thought- 
ful writer,  when  he  assigns  one  reason  and  no  more,  means  to 
be  understood  that  no  more  exist.  Some  of  the  conclusions  to 
be  stated  in  our  next  sub-title  are,  where  there  is  an  instrument 
under  seal,  equally  deducible  from  the  doctrines  of  this. 

IV.    In  Pais. 

§  280.  Importance. — The  specially-important  part  of  the 
doctrine  of  estoppel,  when  viewed  as  a  branch  of  the  law  of 
contracts,  is  termed,  with  equal  propriety,  estoppel  by  matter 


ing  of  title,  where  a  coyenant  of 
warranty  has  been  given,  has  ef- 
fect is  that  it  feeds  the  estoppel 
that  hajs  been  raised.  Walker  v. 
Arnold,  71  Vt.  263,  44  Atl.  351. 
And  where  there  is  a  covenant 
against  incumbrances  the  vendor, 
who  is  owner  of  an  adjoining  lot, 
cannot  assert  an  easement  against 
the  premises  conveyed  in  favor  of 
an  adjacent  building.  Empire 
Realty  Corp.  v.  Sayre,  96  N.  Y.  S. 
371,  107  App.  Div.  415. 

86  See,  for  example,  Collins  ▼. 
Box,  40  Tex.  190;  Qonzales  v.  Hu- 
kil,  49  Ala.  260,  20  Am.  R.  282; 
Way  V.  Arnold,  18  Ga.  181;  Blan- 
chard  v.  Ellis,  1  Gray,  195,  61  Am. 
D.  417;  Pope  v.  Henry,  24  Vt.  560; 


Pratt  V.  Phillips,  1  Sneed,  Tenn, 
543,  60  Am.  D.  162;  Teal  v.  Wood- 
worth,  3  Paige,  470;  Bush  v.  Per- 
son, 18  How.  U.  S.  82;  Rigg  v. 
Cook,  4  Gilman,  336,  46  Am.  D. 
462.  These  cases  will  suffice  for 
Illustration.  Possibly  not  all  were 
decided  correctly,  but  the  reader 
can  judge  for  himself.  People's 
Savings  Bank  v.  Lewis,  37  Wash. 
344,  79  Pac.  932. 

87  Atkinson  v.  Bell,  18  Tex.  474; 
Mytton  V.  Gilbert,  2  T.  R.  169; 
Langan  y.  Sankey,  55  la.  52; 
Smythe  v.  Henry,  41  Fed.  705; 
Troxell  v.  Stevens,  57  Neb.  329,  77 
N.  W.  781.  Nor  when  deed  is  ob- 
tained by  fraud.  Call  v.  Shew- 
maker,  24  Ky.  Law  Rep.  686,  69 
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tfi  pais,  or  eqnitable  estoppel.  It  is  of  wide  application  and 
highly  beneficial,  even  in  many  circumstances  indispensable  to 
justice." 

§  281.  Law  or  equity. — The  estoppels  of  this  class  ''are 
called  equitable/'  says  a  learned  judge,  ''not  because  their 
recognition  is  peculiar  to  equitable  tribunals,  but  because  they 
arise  upon  facts  which  render  their  application  in  the  protec- 
tion of  rights  equitable  and  just.  Courts  of  equity  recognize 
them  in  cases  of  equitable  cognizance,  but  the  courts  of  com- 
mon law  just  as  readily  and  freely;  and  it  is  never  necessary 
to  go  into  equity  for  the  mere  purpose  of  obtaining  the  bene- 
fit of  an  equitable  estoppel,  when  the  case  is  not  otherwise  of 
equitable  jurisdiction."'*  This  is  the  general  American  doc- 
trine,^ but  in  a  few  of  our  states  the  courts  seem  iaclined  to 
give  these  estoppels  a  somewhat  wider  effect  in  equity  than  at 
law.*^ 

§  282.  Promote  justice. — ^A  leading  doctrine,  to  which  all 
the  other  doctrines  of  this  sub-title  are  subordinate,  is,  that 
the  purpose  of  the  equitable  estoppel  is  to  prevent  fraud  and 
promote  justice,  and  it  will  be  applied  only  where  such  will 
be  its  effect."  For  example,  it  can  be  invoked  neither  in  aid 
of  a  fraudulent  scheme,**  nor  in  favor  of  one  who  has  entrapped 
another  into  the  admission  set  up  to  estop  him.**  . 


8.  W.  749.  But  if  instrument 
merely  insnfflcient  as  a  deed  is 
good  as  a  contract  for  deed  and 
'vendee  takes  possession,  grantee  is 
estopped  from  subsequently  assert- 
ing legal  title.  Bdson  y.  Knox,  8 
Wash.  642,  36  Pac  698. 

»Ante,  S  266. 

••Cooley,  J.,  in  Barnard  v.  Ger- 
man-American Seminary,  49  Mich. 
444;  Anglo-Am.,  etc  Co.  v.  Lom- 
l»rd,  132  Fed,  (C.  C.  A.)  721. 

4«Dicker8on  y.  Ripley,  6  Ind. 
128,  63  Am.  D.  373.  It  would  be 
useless  to  multiply  authorities  to 
this;  they  are  cited,  in  sufficient 
nnmhers,  in  Barnard  y.  German- 
American  Seminary,  supra;  Tracy 
▼.  Roberts,  88  Me.  310,  34  Atl.  68; 
Hoge  V.  Loan  &  T.  Co.,  103  Va.  1, 
48  S.  E.  494.  Doctrine  applies  to 
patent  law.  Mower  y.  Duell  (D. 
C),  88  Off.  Gas.  191. 

«iSee,    for    example,    Kelly    y. 


Hendricks,  57  Ala.  193;  B.  ft  O.  R. 
R.  Co.  V.  I.  C.  R.  R.  Co.,  137  111. 
9,  27  N.  E.  38. 

«Ante,  §  266;  Mills  y.  Grayes, 
38  111.  455,  87  Am.  D.  314;  Thomas 
V.  Bowman,  29  111.  426;  McAfferty 
V.  Conover,  7  Ohio  St  99,  70  Am. 
D.  57;  Ridgeway  v.  Morrison,  28 
Ind.  201;  Buckingham  y.  Hanna,. 
2  Ohio  St.  551;  Green  y.  Steyen- 
son  (Tenn.  Ch.  App.),  54  S.  W. 
1011.  But  the  intent  to  defraud  is 
not  necessary  to  exist  that  estop- 
pel may  be  inyoked,  if  a  reason- 
ably careful  man  has  been  hon- 
estly misled  to  his  injury.  Globe 
Nayigation  Co.  y.  Maryland  Casu- 
alty Co.,  39  Wash.  299,  81  Pac.  826. 
See  also  Garesche  y.  Leyering  In- 
yeet.  Co.,  146  Mo.  436,  48  S.  W. 
653,  46  L.  R.  A.  232. 

*8Royce  y.  Watrous,  73  N.  Y. 
597. 

«4  Stanford   v.   Lyon,   10    Stew. 
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§  283.  Quasi  contract^  and  how. — ^This  estoppel  creates  a 
species  of  contract,  of  the  executed  sort,  therefore  not  requir- 
ing a  consideration/'  and  not  commonly  the  foundation  for  a 
suit.  Ordinarily,  one  simply  stands  upon  it.  And  it  resembles 
a  specialty  in  that,  as  explained  in  the  last  sub-title,  it  cannot 
be  contradicted.  One  of  the  distinctions  seems  to  be,  that,  when 
a  contract  created  by  law  is  in  the  executed  form,  it  is  called 
an  estoppel  in  pais;  when  it  is  executory,  it  is  known  by  the 
other  name. 

§  284.  Defined. — ^The  doctrine  is,  that,  whenever  one  per- 
son sustains  to  another  a  relation  wherein  social  or  legal  duty 
demands  of  him  to  disclose  a  fact,  and,  either  by  silence  or 
by  words,  he  wilfully,  or  even  through  culpable  carelessness, 
misleads  the  other,  who  in  reliance  thereon  does  some  act 
detrimental  to  himself  which  he  would  not  have  done  but  for 
such  fact,  the  fact  wiU,  as  between  the  parties  and  persons 
claiming  under  them,**  be  conclusively  held  to  be  as  thus  repre- 
sented.*' 


Ch.  94.  And  see  Rochester  Ins. 
Co.  T.  Martin,  13  Minn.  59;  Thome 
V.  Moeher,  5  C.  E.  Green,  257;  Dan- 
gerfleld  V.  A.  T.  &  S.  F.  Ry.  Co.,  62 
Kan.  85i  61  Pac.  405. 

«  Ante,  §  81 ;  Carpy  v.  Dowdell, 
115  Cal.  677.  47  Pac.  695. 

*«  Ante,  §  267. 

47  The  Minnesota  court  has  de- 
fined: "An  estoppel  in  pais  arises 
when  one,  by  his  acts  or  represen- 
tations, or  by  his  silence  when  he 
ought  to  speak  out,  intentionally, 
or  through  culpable  negligence,  in- 
duces another  to  believe  certain 
facts  to  exist,  and  such  other 
rightfully  acts,  on  the  belief  so  in- 
duced, in  such  manner  that,  if  the 
former  be  permitted  to  deny  the 
existence  of  such  facts,  it  will 
prejudice  the  latter."  Pence  v. 
Arbuckle,  22  Minn.  417;  Hawkins 
V.  Methodist  Eplsc.  Ch.  23  Minn. 
256.  In  England:  "A  party,  who 
negllgeiitly  or  culpably  stands  by 
and  allows  another  to  contract  on 
the  faith  and  understanding  of  a 
fact  which  he  can  contradict,  can- 
not afterwards  dispute  that  fact  in 


an  action  against  the  per8<Mi  whom 
he  has  himself  assisted  in  deceiv- 
ing." Lord  Denman,  C.  J.»  in 
Gregg  V.  Wells,  10  A.  A  B.  90,  98. 
As  to  which,  and  tho  less  compre- 
hensive defining  in  Pickard  v. 
Sears,  6  A.  &  E.  469,  474,  see  the 
observations  of  Parke,  B.,  in  Free- 
man V.  Cooke,  2  Exch.  654,  662, 
663.  Again:  "If,  in  the  transac- 
tion itself  which  is  in  dispute,  one 
has  led  another  into  the  belief  of 
a  certain  state  of  facts,  by  con- 
duct of  culpable  negligenoe,  calcu- 
lated to  have  that  result,  and  such 
culpable  negligence  has  been  the 
proximate  cause  of  leading  and 
has  led  the  other  to  act.  by  mis- 
take, upon  such  belief  to  his  preju- 
dice, the  second  cannot  be  heard 
afterwards,  as  against  the  first,  to 
show  that  the  state  of  facts  re- 
ferred to  did  not  exist"  Brett, 
J.,  In  Carr  v.  London,  etc.  Ry., 
Law  Rep.  10  C.  P.  307,  318.  And 
see  Phillips  v.  Im  Thum,  Law 
Rep.  1  C.  P.  463 ;  Continental  Bank 
V.  Commonwealth  Bank,  50  N.  T. 
575;  Helmsley  v.  Loader,  2  Camp. 
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§  285.  As  to  which. — ^This  definition  embraces,  in  essence, 
the  entire  doctrine  of  the  subject ;  and  it  is  exactly  adapted  to 
the  more  numerous  class  of  cases.  But,  for  cases  of  other 
classes,  some  other  expression  would  better  cover  the  special 
form  of  the  facts ;  as,  for  example, — 

AsBHmed  or  recited  in  contract. — ^If  parties  contracting,  even 
without  seal,**  recite  or  otherwise  assume,  by  the  written  or 
oral  words  which  constitute  the  contract,  facts  serving  to  qual- 
ify or  limit  it  or  its  effect  or  interpretation,  each,  together  with 
those  claiming  under  him,  as  against  the  other  and  his  legal 
representatives,  is  estopped  to  deny  such  facts  in  any  con- 
troversy under  the  contract."  But  this  defining  is  in  sub- 
stance the  same  as  our  larger  definition;  for  here  there  is  a 
mutual  duty  to  disclose  the  facts,  each  states  them  to  the  other, 
who  acts  upon  them ;  and,  if  they  are  not  true,  one  is  misled  to 
his  injury;  hence  the  law  holds  them  conclusively  to  be  true. 
Again, — 

§  286.  Accepting  beneftt. — One  who  accepts  a  benefit  is 
thereby  estopped  to  deny  the  existence  or  validity  of  that  in 


466;  Llpscombe  v.  Holmes,  2 
Camp.  441;  O'Brien  v.  Wetherell, 
14  Kan.  616;  Gotham  v.  Gotham, 
55  N.  H.  440;  Richmond  v.  Du- 
buque, etc.  R.  R.,  33  la.  422;  Car- 
roU  V.  Manchester,  etc.  R.  R.,  Ill 
Mass.  1;  Connihan  v.  Thompson, 
111  Mass.  270;  Mercer  Mining  and 
Manuf.  Co.  v.  McKee,  27  Smith, 
Pa.  170;  Hooker  v.  Hubbard,  102 
Mass.  239;  Eaton  v.  Winnie,  20 
Mich.  156,  4  Am.  R.'377;  Kuhl  r. 
Jersey  City,  8  0.  B.  Green,  84; 
Payne  v.  Bumham,  62  N.  T.  69; 
Gonrad  v.  Gallery,  22  La.  An.  428; 
Barnard  v.  Campbell,  55  N.  Y.  456; 
Baltes  V.  Ripp,  1  Abb.  Ap.  Dec.  78; 
Laey  r.  Wilson,  24  Mich.  479;  Ti- 
moB  T.  Whitehead,  58  Tex.  290; 
Cowles  V.  Bacon,  21  Conn.  451,  56 
Ahl  D.  371;  Taylor  v.  Ely,  25 
C<Mm.  250;  Whltcomb  y.  Cum- 
miaga,  68  N.  H.  67,  38  Atl.  503; 
Commercial  Nat.  Bank  ▼.  Nacog- 
doches Compress,  etc.  Co.,  133  Fed. 
501,  66  a  a  A.  376. 


*«  Ante,  §§  274, 279 ;  Carpenter  ▼. 
Buller,  8  M.  A  W.  209.  212. 

49  This  definition,  like  all  the 
rest,  comes  less  from  a  single  case 
than  from  the  combined  cases, 
ante,  S  217,  note;  such  as  Moale  r. 
Baltimore,  56  Md.  496;  Hunter  y. 
Miller,  6  B.  Monr.  612;  Drury  ▼. 
Fay,  14  Pick.  326;  Dlkeman  ▼. 
Norrie,  36  Cal.  94;  Palmer  v. 
Smith,  10  N.  Y.  303,  306;  Lewis  v. 
Hodgdon,  17  Me.  267;  Sinclair  v. 
Murphy,  14  Mich.  392;  Loffus  r. 
Maw,  8  Jur.  w.  s.  607;  Phoenix  Ins. 
Co.  V.  McLoon,  100  Mass.  475; 
Phenix  Ins.  Co.  v.  Findley,  59  la, 
591;  Du  Val  v.  Marshall,  30  Ark. 
230;  Hall  v.  Harris,  16  Ind.  180; 
Depew  y.  Limestone  Bank,  1  J.  J. 
Mar.  378.  The  truth  of  the  defini- 
tion appears  also  from  a  compari- 
son of  yarious  propositions  inter- 
spersed throughout  this  title.  And 
compare  specially  with  ante,  § 
274;  Berg  v.  McCartney,  115  III. 
App.  66;  Despair  v.  Wa«:ner,  163 
lU.  598,  45  N.  B.  129. 
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return  for  which  it  came  to  him.'®  ThuSy  a  person  who  re- 
ceives and  retains  purchase-money  affirms  the  sale.'^  One  who 
takes  the  damage-money  for  laying  out  a  way  over  his  land  is 
precluded  from  questioning  the  validity  of  the  laying-out  pro- 
ceedings.'* A  person  who  has  received  from  a  corporation  a 
loan,  and  secured  it  by  a  mortgage,  cannot  on  a  foreclosure  suit 
deny  the  power  of  the  corporation  to  make  the  loan.'*  The  tak- 
ing of  what  is  given  under  an  award  estops  the  taker  to  con- 
trovert its  validity.**  And  if  the  licensing  power  under  liquor 
laws  receives  the  fee  and  approves  the  bond,  it  cannot  set  up 
informalities  to  revoke  the  license."  These  cases  are,  in  effect, 
though  not  in  form,  within  our  general  definition.  Turning 
back  to  that  definition,**  and  copying  in  substance  its  terms,  we 
have  the  following.  The  parties,  in  these  several  cases,  were 
under  the  mutual  duty  to  deal  honestly  with  the  facts.  The 
one  who  received  the  benefit  affirmed,  equally  with  the  other, 
the  truth  of  that  in  return  for  which  it  was  given.  And  the 
latter,  by  bestowing  it  in  reliance  on  the  assumed  fact,  did  an 
*'act  detrimental  but  for  such  fact;"  that  is,  from  which  detri- 
ment will  come  to  him  if  the  fact  is  overthrown.  Hence,  as 
between  the  parties  and  those  claiming  under  them,  the  fact 
must  thereafter  be  conclusively  held  to  be  as  thus  affirmed. 


•oHall  Manuf.  Co.  y.  American 
Ry.  Sup.  Co.,  48  Mich.  381;  Miller 
y.  McManlB,  67  III.  126;  Helena  y. 
Turner,  36  Ark.  577;  Bynum  v. 
Miller,  86  N.  C.  559.  41  Am.  R.  467 ; 
Hardlgree  y.  Mltchum,  51  Ala. 
151;  Stone  v.  Oilman,  68  N.  H. 
136;  Hooker  y.  Hubbard,  102  Mass. 
239;  Ayres  y.  McConahey,  65  Neb. 
688,  91  N.  W.  494;  Collins  y.  Cole, 
202  111.  469,  66  N.  E.  1079.  And 
where  money  was  paid  by  a  for- 
eign corporation  to  an  officer  other 
than  the  state  treasurer  as  fees, 
suit  by  the  state  to  recover  on 
such  officer's  bond  and  failure  to 
collect  on  th'e  ground  that  the 
sureties  were  not  responsible  for 
such  moneys,  does  not  estop  the 
state  from  claiming  such  fees  from 
the  foreign  corporation  on  the 
ground  that  there  was  no  author- 
ity by  the  officer  bringing  such 


suit  to  ratify  the  act  of  such  offi- 
cer. State  y.  Home  Ins.  Co ,  59 
Neb.  624,  81  N.  W.  443. 

Bi  Maple  y.  Kussart,  3  Smith. 
Pa.  348,  91  Am.  D.  214;  Hathaway 
y.  Payne,  34  N.  Y.  92,  103;  Knul- 
son  y.  Vidders,  126  la.  611,  102  N. 
W.  433.  Or  the  profits  of  a  trans- 
action. Fulghum  y.  Beck  Dupli- 
cator Co.,  121  Ga.  273,  48  S.  E.  901. 

*2  Hartshorn  v.  Potrofl,  89  111. 
509;  Chatterton  v.  Parrott,  46 
Mich.  432. 

BtPancoast  y.  Travellers  Ins. 
Co..  79  Ind.  172.  To  the  like  ef- 
fect, St  Joseph  Fire,  etc  Co.  y. 
Hauck,  71  Mo.  466. 

B4  Kellogg  y.  United  States,  1  Ct 
of  CI.  310;  Benbans  y.  Union  Free 
School,  etc.,  166  N.  Y.  661,  59  N. 
B.  1119. 

••  Oshkosh  y.  State,  69  Wis.  426. 

M  Ante,  S  284. 
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§  287.  Elements — ^Division  of  subject — ^The  elements  of  this 
estoppel,  which  together  constitute  it,  and  without  which  in 
eombination,  either  formal  or  in  essence,  it  cannot  exist,'^  are, 
First,  Misrepresentation  contrary  to  duty;  secondly,  Evil  in- 
tent therein;  thirdly,  Reliance  and  injurious  acting  on  the 
misrepresentation.  After  considering  them  in  their  order,  we 
shall  add  something  concerning,  fourthly.  The  elements  in 
combination ;  fifthly.  Further  views. 
§  288.  First.  Misrepresentation  contrary  to  duty: 
Duty — ^Relations  of  parties. — One's  misrepresentations  estop 
him  only  when  the  circumstances  make  some  sort  of  call  on  him 
for  the  truth.**  If,  for  example,  he  is  asked  about  a  thing  by 
another  who,  as  he  reasonably  supposes,  has  no  interest  in  it, 
or  intention  of  acting  on  the  information,  he  is  not  estopped 
though  he  gives  a  false  answer  and  the  other  does  act  there- 
on.**  And  simply  to  refuse  information  will  not  necessarily 
work  an  estoppel  where  misleading  the  questioner  would ;  as, 
to  decline  disclosing,  to  a  person  inquiring  for  his  own  guid- 
ance, the  nature  of  one's  title  to  property  in  possession.*®  In- 
formation imparted  must,  to  work  an  estoppel,  be  to  one  having 
some  right  to  it ;  '^  or,  if  to  the  community  at  large,  be  appro- 
priated by  one  having  right.  An  illustration  of  the  latter  i&* 
where  a  party  holds  out  as  his  agent  or  partner  another  who  is: 
not  such  in  fact ;  he  is  estopped  to  deny  the  agency  or  partner- 
to  one  who  in  good  faith  deals  with  the  person  in  that 


»7  Holmes  V.  CroweH,  73  N.  C. 
€13;  Barnard  v.  CampbeU,  55  N. 
T.  466;  Copeland  v.  Copeland,  28 
Me.  525;  Califf  v.  HlUhouse,  3 
Mian.  311;  Taylor  v.  Zepp,  14  Mo. 
482,  65  Am.  D.  113;  Eldred  y.  Haz- 
lett,  9  Casey,  Pa.  307;  Wooley  v. 
Bdeon,  35  Vt  214;  Sh&w  v.  Beebe, 
36  Vt  205. 

w  Hambleton  v.  Central  Ohio  R. 
m  44  Md.  551. 

MDurant  v.  Pratt,  55  Vt  270; 
Breeze  v.  Brooks,  97  Cal.  72,  31 
Pac  742,  22  U  R.  A.  257.  So  held 
as  to  a  tax  return  in  wliich  the 
tax  payer  answered  as  to  net  re- 
turns of  a  mine,  upon  which  taxes 
were  illegally  levied  and  paid,  the 

8 


law  permitting  the  tax  payer  who 
paid  under  protest  to  recover. 
Centennial  Eureka  Min.  Co.  v. 
Juah  County,  22  Utah,  39^,  62  Pac. 
1024. 

60  Cunningham  v.  Milner,  56  Ala, 
522. 

•1  Sullivan  v.  Park,  33  Me.  438; 
Hase  V.  Schotte,  109  Mo.  App.  458. 
One  who  hears  of  declarations  not 
intended  to  be  communicated  to 
him  cannot  set  up  estoppel  in  re- 
lation thereto.  McLaren  v.  Jones» 
80  Tex.  131.  33  S.  W.  849.  The  in- 
tent  of  their  being  communicated 
and  acted  upon  must  be  shown. 
Harvey  v.  West,  87  Ga.  558,  18  8. 
B.  693. 
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capacity.**  And  the  like  rule  applies  to  one  who  thus  pretends 
to  be  himself  a  partner.** 

§  289.  Under  oath. — ^It  is  held  by  some  tribunals  that,  if  one 
makes  a  disclosure  in  due  form  under  oath,  any  other  person 
having  an  interest  is  entitled  to  act  thereon,  and  the  former 
will  be  estopped,  as  to  him,  to  deny  its  truth.**  Others  do  not 
so  adjudge.**  The  former  doctrine  is  wholesome,  and  there 
would  seem  to  be  no  principle  of  law  forbidding  it. 

§  290.  Words — Conduct — Silence. — ^It  is  immaterial  whether 
the  misrepresentation  is  by  words,**  or  by  conduct,*^  or  by 
silence  where  duty  requires  the  person  to  speak.** 

§  291.  Nature  of  misrepresentation. — ^The  misrepresentation, 
to  work  an  estoppel,  must  be  distinct  and  unequivocal,**  not 
admitting  of  an  interpretation  by  which  its  effect  would  be 
less.^*  Further  than  this,  nothing  more  appears  to  be  required 
than  that  it  should  proceed  from  the  purpose  and  produce  the 
consequence  about  to  be  stated. 

§  292.    Secondly.    EvUintent.'— 

Fraud. — The  general  doctrine  is,  that  an  equitable  estoppel 
is  the  response  of  the  law  to  a  party's  intentional  fraud,  com- 


«3  Thompson  y.  Toledo  Bank,  111 
U.  S.  529;  Union  Mut  Life  Ins.  Ck>. 
V.  White,  106  111.  67;  Airey  v.  Oko- 
lona  Savings  Inst,  33  La.  An.  1346. 
The  rule  has  been  held  to  apply 
even  where  there  has  been  a  repu- 
diation of  the  agency  before  any 
liability  was  incurred.  Allison  v. 
Tenn.  I.  ft  R.  Co.  (Tenn.  Ch. 
App.),  46  S.  W.  34S. 

••Kirk  y.  Hartman,  13  Smith, 
Pa.  97. 

•4Ainsworth  y.  Miller,  20  Kan. 
220;  Cooley  y.  Steele,  2  Head.  605; 
Nelson  y.  Claybrooke,  4  Lea,  687; 
Allen  y.  Westbrook,  84  Tenn.  (16 
Lea),  251. 

••Smith  y.  Cremer,  71  III.  185; 
Durant  y.  Pratt,  56  Vt  270;  Lee  y. 
Calvert  (Tenn.  Ch.  App.),  57  S.  W. 
627. 

••  Kirkpatrick  y.  Brown,  59  Oa. 
450;  SherriU  y.  SherriU,  73  N.  C. 
8;  Martin  v.  Me.,  etc.  R.  Co.,  83 
Me.  100,  21  Aa  740. 

•7  Boyce  y.  Kalbaugh,  47  Md. 
334,  28  Am.  R.  464;  WlUiams  y. 


Wells,  62  la.  740;  Funk  y.  New- 
comer, 10  Md.  301;  Osborn  y.  El- 
der, 65  Ga.  360;  Mayer  y.  Ramsey, 
46  Tex.  37L 

••Hogan  y.  Brooklyn,  52  N.  Y. 
282;  Walker  y.  Flint,  3  McCrary, 
507;  Broyles  y.  Nowlin,  3  Baxter, 
191;  Wilson  y.  SherffbUlich,  30 
Minn.  422;  Austin  y.  Lorlng,  63 
Mo.  19;  C^ntley  y.  Morgan,  51  W. 
Va.  304,  41  S.  E.  201;  Clark  y. 
Kirby,  18  Utah,  258.  55  Pac.  572. 

••Ante,  §  276;  Home  y.  People's 
Bank,  108  N.  C.  109,  12  S.  E.  840. 

70  Ware  y.  Cowles,  24  Ala.  446, 
60  Am.  D.  482;  Thompson  y. 
Thompson,  9  Ind.  323,  68  Am.  D. 
638;  Talnter  y.  Winter,  53  Me. 
348;  Canning  y.  Harlan,  50  Mich. 
320;  Fletcher  y.  McGill,  110  Ind. 
395,  11  N.  B.  779.  A  representa- 
tion as  to  a  future  course  of  con- 
duct cannot  create  an  estoppel. 
(George  Whitehead,  Limited,  y. 
Cayanaug^,  71  Law  J.  K.  B.  400, 
App.  Cas.  117,  85  Law  T.  349,  50 
Wkly.  Rep.  218,  9  Manson,  351. 
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pelling  him  to  stand  to  the  truth  of  that  wherewith  he  meant 
to  mislead  another  to  his  injury J^  It  may  be  deemed  a  branch 
of  the  wider  rule,  that  no  one  shall  rely,  in  a  court  of  justice, 
on  his  own  fraud  as  a  ground  either  of  action  or  defence.''^  The 
elements  are — 

§  293.  Knowledge — (BUstake). — Ordinarily,  if  a  person  is 
mistaken  as  to  a  fact,  and  states  what  he  believes  to  be  true, 
no  estoppel  will  foUow  though  an  innocent  party  accepts  and 
acts  upon  the  erroneous  utterance  to  his  injury.^*  And  one's 
right  to  rely  on  such  mistake  of  fact  in  bar  of  the  estoppel  has 
been  supposed  to  extend  also  to  a  mistake  of  law ;  ^*  but,  on  the 
other  hand,  the  better  doctrine  is  believed  to  be,  that,  since 
every  one  is  conclusively  presumed  to  know  the  law,  a  mis- 
statement of  it  cannot  be  assumed  to  have  influenced  the  person 
to  whom  it  was  made,  hence  cannot  constitute  an  estoppel/'^ 
And— 

§  294.  Carelessness. — One's  gross  carelessness  may,  as  in 
the  criminal  law,'*  supply  the  place  of  knowledge;  so  that 
ignorance,  produced  by  the  carelessness,  will  not  take  away 
the  estopping  effect  of  the. misstatement.  The  commonly  ac- 
cepted rule  is,  that  the  carelessness,  or  negligence,  must  in 
degree  be  gross,  or  equivalent  to  actual  or  constructive  fraud.''^ 
Hence, — 


Ti  Morgan  v.  R.  R.,  96  U.  S.  716; 
Blount  V.  Robeson,  3  Jones,  EjQ. 
73;  Dorlarque  v.  Cress,  71  111.  380; 
Sutton  V.  Wood,  27  Minn.  362; 
Bailey  v.  United  States,  15  Ct.  of 
CL  490;  Pocahontas  Light,  etc.  Co. 
V.  Browning,  53  W.  Va.  436,  44  S. 
E.  267;  McCaskill  v.  Conn.  Say. 
Bank,  60  Conn.  300,  22  AU.  568,  13 
L.  R.  A.  737.  To  constitute  equi- 
table estoppel  the  facts  must  be 
such  as  to  make  a  cause  of  action 
for  deceit,  in  favor  of  the  party 
pleading  the  estoppel.  Brlgham 
Toong  Trust  Co.  y.  Wagner,  12 
Utah.  1,  40  Pac  764. 

TsMonteflorl  v.  Monteflori,  1  W. 
Bl.  363;  Roberts  y.  Roberts,  2  B. 
&  Aid.  367,  368;  Holman  y.  John- 
son, Cowp.  341,  343;  Jones  v. 
Tales,  9  B.  ft  C.  532,  539. 

wFay  V.  Tower,  58  Wis.  286; 
ThraU  v.  Lathrop,  30  Vt.  307,  73 
Am.  D.  806;  Tamer  v.  Ferguson, 


58  Tex.  6;  Clinton  y.  Haddam,  50 
Conn.  84;  Colbert  y.  Daniel,  32 
Ala.  314;  Dayis  y.  Davis,  26  Cal. 
23,  85  Am.  D.  157;  Keys  v.  Test,  33 
111.  316;  Holmes  v.  Crowell,  73  N. 
C.  613;  Steele  v.  Putney,  15  Me. 
327;  Wright  v.  Thomas,  26  Ohio 
St.  346;  Pease  v.  French,  197  111. 
101,  64  N.  B.  368;  Huffman  v. 
Nixon,  152  Mo.  303,  53  S.  W.  1078, 
75  Am.  St.  R.  454. 

T4  Newton  v.  Liddiard,  12  Q.  B. 
925. 

TB  Piatt  y.  Scott,  6  Blackf.  389, 
39  Am.  D.  436;  Hart  v.  Bullion,  48 
Tex.  278.  See  Mayer  v.  Ramsey, 
46  Tex.  371;  Ward  v.  Ward,  131 
Fed.  946;  Skavdale  v.  Moyer,  21 
Wash.  10,  66  Pac  841,  46  L.  R.  A. 
481. 

76  1  Bishop,  Crlm.  Law,  303a, 
note,  313  et  seq. 

TT  Brant  v.  Virginia  Coal,  etc. 
Co.,  93  U.  S.  326;  Trenton  Banking 
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§  295.  Design  to  mislead. — Not  in  all  circumstances  need 
there  be,  to  complete  the  estoppel,  an  actual  purpose  to  mis- 
lead/* however  effective  against  the  party  such  purpose  would 
be  in  some  other  cases.  If,  for  example,  he  was  under  a  duty 
to  speak,  of  a  sort  suggesting  to  extreme  caution,  and  he  knew 
that  the  other  party  was  relying  on  his  statement  in  a  matter 
of  great  pecuniary  importance,  he  would  be  specially  obligated 
to  avoid  mistake;  and,  whenever  justice  in  the  particular  in- 
stance required,  would  be  estopped,  however  free  from  inten- 
tional blame  his  conduct.  Where  the  result  thus  depends  on 
varying  complications  of  facts,  there  cannot  be  for  it  an  exact 
rule.'*  If,  to  illustrate  one  aspect  of  the  question,  a  person 
contemplating  the  purchase  of  another's  note  applies  to  him 
and  is  told  there  is  no  defence  thereto,  such  maker,  if  fully 
informed  of  the  reasons  for  the  inquiry,  will  be  estopped  to  set 
up  against  the  purchaser  a  defence  however  just  in  itself,  and 
however  honestly  he  misled  the  other.*®  It  is  the  same  when 
one  thus  acknowledges,  for  a  like  purpose,  his  signature  to 
what  proves  to  be  a  forgery.*^ 

§  296.  Thirdly.  Reliance  and  injurious  acting  on  the  misrep- 
resentation:— 

In  general. — The  estoppel  takes  place  only  when  the  party 
to  whom  the  misrepresentation  is  made  relies  and  acts  upon  it 
to  what,  but  for  the  estoppel,  would  be  his  injury;  or,  as  the 
expression  sometimes  is,  ''to  the  injurious  altering  of  his  posi- 
tion.''" If  the  one  complaining  knew  the  facts,  and  pro- 
ceeded on  his  knowledge,  and  not  on  what  the  other  said,  there 


Co.  V.  Duncan,  86  N.  Y.  221;  Mayer 
V.  Erhardt,  88  HI.  452;  Sutton  v. 
Wood,  27  Minn.  362;  Bailey  v. 
United  States,  15  Ct  of  CI.  490; 
Atkinson  v.  Plum,  60  W.  Va.  104, 
40  S.  E.  587;  Wright  v.  Stice,  173 
111.  571.  51  N.  E.  71. 

TSBeebe  v.  Wilkinson,  30  Minn. 
548;  Globe  Nav.  Co.  v.  Maryland 
Cas.  Co.,  39  Wash.  299,  81  Pae.  826. 

TO  Compare  Coleman  y.  Pearce, 
26  Minn.  123;  Winslow  v.  Cooper, 
104  111.  235;  Gilbert  v.  Grofl.  28 
Hun,  50;  Blair  v.  Wait,  69  N.  Y. 
113;  Tiffany  v.  Anderson,  55  la. 
405;  Raley  v.  Williams,  78  Mo. 
310;  Farley  y.  Pettes,  5  Mo.  Ap. 
262;    Preston  t.  Mann,   25  Conn. 


118;  Andrews  v.  Lyons,  11  Allen^ 
349; 

80  Simpson  v.  Moore,  &  Lea,  372 
Hoover  v.  Kilander,  83  Ind.  420 
Carey  v.  Dunsmore,  58  N.  H.  357 
Plummer  v.  Farmers'  Bank,  90 
Ind.  386;  Tichenor  v.  Owensboro 
Sav.  Bank  &  Tr.  Co.,  24  Ky.  Law 
Rep.  145,  68  S.  W.  127. 

81  Leach  v.  Buchanan,  4  Esp. 
226,  228. 

82  Wythe  y.  Salem,  4  Saw.  88; 
Freeman  y.  Cooke,  2  Exch.  654; 
Brown  v.  Wheeler,  17  Conn.  345; 
Preston  y.  Mann,  25  Conn.  118; 
Heath  v.  Derry  Bank,  44  N.  H. 
174;  Wilson  v.  Cobb,  1  Stew.  Ch. 
177;  Holmes  v.  Crowell,  73  N.  C. 
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IS  no  estoppel.'*  And  it  is  the  same  where  the  act  was  one  of 
sabmission  to  a  supposed  superior  authority."^  Indeed,  want 
of  previous  knowledge  of  the  facts,  good  faith,  believing  what 
is  falsely  represented  to  be  true,  and  acting  on  the  erroneous 
belief  thus  induced,  are,  severally  and  conjointly,  indispensable 
elements."* 
§  297.  Fourthly.  The  elements  in  comtination: — 
niustrationB. — ^It  is  proposed  now  to  give  some  illustrations 
of  estoppels  created  by  the  combined  action  of  the  foregoing 
elements.    Thus, — 

§  298.  Own  property  sold. — ^If  one  discovers  that  his  own 
property,  real  or  personal,  is  being  sold  by  a  third  person  to 
another  who  is  about  to  purchase  it  in  ignorance  of  any  defect 
in  the  title,  the  duty  due  from  every  man  to  every  other  de- 
mands of  him  to  make  known  his  ownership.  Then,  if  he  does 
not,  and  especially  if  he  entices  the  purchaser  to  buy,  or  if  he 
is  guilty  of  any  other  deceit  or  neglect  amoimting  to  a  fraud, 
in  consequence  of  which  the  purchase  is  made,  he  is  estopped 
ever  after  to  claim  the  property;  so  that  practically  the  pur- 
chaser gets  a  good  title.'* 


613;  Morgan  v.  R.  R.»  96  U.  S. 
716;  Murray  v.  Mann,  2  Exch.  638; 
Watson  v.  Foulson,  15  Jur.  1111; 
Midland  R.  R.  v.  Hitchcock,  10 
Stew.  Ch.  549;  Johnson  v.  Byler, 
38  Tex.  606;  Hougen  v.  Skjew- 
heim,  13  N.  D.  616,  102  N.  W.  311; 
Conway  v.  Sup.  Council  Cath.  K. 
of  A^  137  Cat  384,  70  Pac.  223; 
Hagerty  v.  Goodlad,  70  Kan.  734, 
79  Pac  664.  The  doctrine  of  es-' 
toppel  has  no  application  in  cases 
where  the  representations  which 
are  claimed  to  give  rise  to  it  tend 
only  to  induce  the  party  to  do 
some  act  he  Is  already  legally 
bound  to  da  West  Sand  Ass'n  v. 
Banks,  80  Minn.  317,  83  N.  W.  192. 
taMcCone  v.  McMlchael,  29  Ga. 
S12;  Bowles  v.  Trapp,  139  Ind.  65, 
88  N.  B.  406;  Tucker  v.  Tucker,  72 
a  C.  295,  61  S.  B.  876.  Or  if  party 
complaining  had  convenient  and 
available  means  of  ascertaining 
true  state  of  facts.  Mount.  Lake 
P.  Ass'n  V.  Shartzer,  83  Md.  10,  84 
AtL  636. 


M  Jersey  City  v.  State,  1  Vroom, 
521. 

sBpiummer  v.  Mold,  22  Minn. 
15;  Brant  v.  Virginia  Coal,  etc. 
Co.,  93  U.  S.  326;  Trenton  Banking 
Co.  V.  Duncan,  86  N.  Y.  221; 
Graves  v.  Blondell,  70  Me.  190; 
Andrews  v.  ^tna  Life  Ins.  Co.,  85 
N.  Y.  884;  Hambleton  v.  Cent.  Ohio 
R.  R.,  44  Md.  551;  Mutual  Life 
Ins.  Co.  V.  Norris,  4  Stew.  Ch.  583; 
O'Mulcahy  v.  Holley,  28  Minn.  31; 
St  Joseph  Manuf.  Co.  v.  Daggett, 
84  111.  556;  McAfferty  v.  Conover, 
7  Ohio  St.  99,  70  Am.  D.  57; 
Pounds  V.  Richards,  21  Ala.  424; 
Duell  V.  Bear  River,  etc,  Co.,  5 
CaL  84;  Stanley  v.  Green,  12  Cal. 
148;  Carroll  v.  Manchester,  etc.  R. 
R.,  Ill  Mass.  1;  Connihan  v. 
Thompson,  111  Mass.  270;  Bumell 
V.  Maloney,  39  Vt  579;  Holcomb 
V.  Boynton,  151  111.  294,  37  N.  E. 
1031;  Mayer  v.  Kane  (N.  J.  Ch.), 
61  AU.  874. 

8«2  Bishop,  Mar.  Women,  §  487; 
Wlnchell  v.  Edwards,  57  111.  41; 
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§  299.  Other  like  cases. — ^The  cases  similar  to  the  fore- 
going, or  depending  on  like  principles,  are  apparently  limitless 
in  number  and  aspect.  Thus,  after  one  has  sold  as  his  own 
another's  chattel,  if  the  owner  collects  to  his  own  use  a  note 
which  he  knows  the  purchaser  gave  for  it,  he  is  estopped  to 
assert  title  to  the  chatteL^^  One,  bitten  by  a  dog,  inquired  of 
another  if  he  owned  it.  The  latter,  knowing  that  the  ques- 
tion was  asked  to  ascertain  who  was  liable,  affirmed  ownership ; 
and  he  was  held  to  be  estopped  from  denying  it  when  sued.** 
So  where  a  party,  answering  a  demand  upon  another  for  a 
thing,  declares  that  he  has  it  himself,  thereby  inviting  an  ac- 
tion against  himself,  he  cannot  thereafter  deny  the  possession.** 


Leeper  r.  Hersman,  68  111.  218; 
Davldsoii  ▼.  Silllman,  24  La.  An. 
225;  Miller  t.  Springer,  20  Smith, 
Pa.  269;  Dean  v.  Martin,  24  La. 
An.  103;  Trowbridge  v.  Matthews, 
28  Wis.  656;  Sweezey  y.  Collins,  40 
la.  540;  Funk  v.  Newcomer,  10 
Md.  301;  SherriU  ▼.  SherrlU,  73 
N.  C,  8;  Vilas  v.  Mason,  25  Wis. 
310;  Mason  v.  Williams,  66  N.  C. 
564;  Gregg  T.  Wells,  10  A.  A  B. 
90;  Hardin  v.  Joice,  21  Kan.  318; 
Miles  Y.  Lefl,  60  la.  168.  See 
Brown  v.  Tucker,  47  Ga.  485;  Rel- 
nach  V.  N.  O.  Improv.  Co.,  50  La. 
An.  497,  23  So.  455;  Henry  v. 
Thomas  (Tex.  Civ.  App.),  74  S. 
W.  599. 

ST  Moore  t.  HiU,  85  N.  C.  218. 
Or  if  one,  who  has  gone  into  pos- 
session of  land  under  a  parol  sale, 
agrees  that  his  grantor  may  sell 
it  as  part  of  a  continuous  tract  to 
another,  who  purchases  with 
knowledge  of  such  consent  and  of 
the  valid  consideration  upon  which 
it  is  given,  he  is  estopped  from 
setting  up  any  claim  thereto.  Pol- 
lock V.  Pegues  (S.  C),  51  S.  B. 
514. 

ssRobb  v.  Shepherd,  50  Mich. 
189. 

••Hall  ▼.  White,  3  Car.  A  P. 
136.  A8  to  which, — ^This  case  and 
the  last  carry  the  doctrine  of  es- 
toppel in  this  particular  direction 
quite    as    far    as    It    will    bear. 


Where,  during  the  pendency  of  an 
action  for  a  money  Judgment,  the 
plaintiffs  inquired  of  a  third  per- 
son, with  a  view  to  garnishee  him, 
whether  he  owed  the  defendant, 
and  he  admitted  an  indebtedness, 
he  was  held  not  estopped  to  deny 
it  on  garnishment  proceedings 
thereupon  instituted.  The  court 
deemed  that  this  case  was  not  dis- 
tinguishable from  any  other  in 
which  a  person  acknowledges  an 
indebtedness  and  is  then  sued. 
"Yet,"  said  Taylor,  J.,  "we  are 
forced  to  admit  that  the  learned 
counsel  has  cited  us  to  some  deci- 
sions, and  we  have  found  one  not 
cited,  which  seem  to  give  counte- 
nance to  that  doctrine.  Meister  v. 
Bimey,  24  Mich.  435;  Finnegan  v. 
Carraher,  47  N.  Y.  493;  Hall  v. 
White,  3  Car.  &  P.  136.  But,  when 
examined,  we  think  they  fall  far 
short  of  sustaining  the  views  of 
the  learned  counsel  for  the  re- 
spondent" Warder  v.  Baker,  54 
Wis.  49,  54.  The  true  distinction 
is  believed  to  be,  that  if  one  in 
the  ordinary  case  simply  concedes 
an  Indebtedness,  either  in  general 
or  in  a  particular  sum,  this  is  but 
prima  facie  evidence  against  him, 
and  he  is  not  estopped;  but  if, 
understanding  that  the  inquiry 
is  made  with  a  view  to  a  con- 
templated suit,  be  makes,  not  a 
general     acknowledgment     (ante. 
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If,  on  an  irregularly  issued  execution,  the  defendant  sees  his 
property  sold  without  protesting,  he  cannot  claim  the  proceeds 
on  the  ground  of  the  irregularity.**  And  where  one  stands  by 
while  his  personal  effects  are  being  converted  by  another  in 
good  faithy*^  and,  knowing  all,  does  not  protest,  he  is  estopped 
from  afterward  claiming  them.*'  But,  not  to  multiply  this 
class  of  illustrations, — 

§  300.  Same  as  to  real  estate. — One  who,  with  full  knowl- 
edge that  the  title  to  particular  lands  is  in  dispute,  encourages 
another  who  is  ignorant  of  the  adverse  claim  to  settle  on  and 
improve  the  lands,  will  not  be  permitted  afterward  to  allege 
anything  against  the  title.**  But  if  the  person  making  improve- 
ments knows  that  he  has  no  title,*^  he  cannot  invoke  this  rule 
for  his  protection.**  The  principle  applies  in  all  cases  where 
an  owner  of  real  estate,  in  bad  faith,  sees  another,  in  good  faith, 
by  the  expenditure  of  money  or  otherwise,  "injuriously  alter- 
ing his  position"  ••  to  it  without  protesting,  or  notifying  him 
of  the  facts,  even  though  he  does  not,  and  especially  if  he  does, 
actively  encourage  him ;  such  owner  is  estopped  to  allege  after- 
ward anything  in  conflict  with  the  '^  injuriously  altered  posi- 
tion." The  minor  forms  which  this  doctrine  assumes  in  the 
varying  cases  are  innumerable.*^    One  is — 


§276),  but  a  particular  representsr 
tion  of  some  precise  and  essential 
tBcU  and  the  party  brings  his  suit 
In  relianoe  thereon,  the  estoppel 
takes  effect  There  may  be  clr- 
ciunstances  in  which  the  precise 
application  of  the  doctrine  wUl  be 
open  to  dlspnte. 

—  Slac;el  v.  Mnrdock,  66  Mo.  522. 
A  case  somewhat  similar  is  Austin 
T.  Loring,  63  Mo.  19.  Compare 
with  Holmes  v.  Steele,  1  Stew.  Ch. 
173;  Sellars  t.  Cheney,  70  Ga.  790; 
Tribble  v.  Anderson,  63  Oa.  31; 
Sackey  v.  Pool,  97  Ga.  718,  25  S.  B. 
174. 

•i  Ante,  §  296. 

MHogan  V.  Brooklyn,  62  N.  Y. 
282;    Rents  v.  MUler,  94  N.  Y.  64. 

MMcCormlck  v.  McMurtrie,  4 
Watts,  192;  McKelvey  v.  Truby,  4 
Watts  it  S.  323;  Beaupland  v.  Mo- 
Keen,  4  Casey,  Pa.  124,  70  Am.  D. 
115;     Steel  v.   Smelting  Co.,   106 


U.  S.  447;    Haddlz  v.  FairchUd, 
(Ky.),  89  S.  W.  172. 

•«  Ante,  S  296. 

w  Steel  V.  St  Louis  Smelting, 
etc.  Co.,  supra,  at  p.  456;  Southslde 
Improvement  Co.  v.  Burson,  147 
Cal.  401.  81  Pac.  1107. 

•9  Ante,  §  296.  Baillange  T. 
Clark,  145  Cal.  589,  79  Pac.  268. 

97  Griffin  ▼.  Lawrence,  135  Mass. 
365;  Evans  ▼.  Snyder,  64  Mo.  516; 
Fremont  Ferry  v.  Dodge,  6  Neb. 
18;  St  Louis  Smelting,  etc.  Co.  v. 
Green,  4  McCrary,  232;  Boyce  v. 
Kalbau^h,  47  Md.  334,  28  Am.  R. 
464;  Wilson  t.  Vaughn,  40  la. 
179;  Ross  v.  Thompson,  78  Ind. 
90;  Tex;  etc.  R.  R.  v.  Jarrell,  60 
Tex.  267;  Slocumb  y.  Chicago,  etc. 
R.  R.,  67  la.  675;  Chicago,  etc. 
Ry.  T.  People,  9^1  IIP.  251.— I» 
Equity. — ^Where,  in  these  circum- 
stances, improvements  have  been 
made  on  lands,  equity  will  enforce 
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§  301.  Bnilding  on  land. — ^Though  a  conveyance  of  land 
otherwise  than  by  a  writing  under  seal  is  ineffectual,  still, 
under  the  doctrine  of  estoppel,  if  a  father  orally  promises  his 
son  to  deed  to  him  a  lot  on  his  erecting  a  house  upon  it,  the 
father  is,  when  the  house  is  built,  estopped  from  setting  up 
his  title  to  the  land  as  against  the  son.'*  Even  more  broadly, 
if  any  one,  claiming  lands,  stands  by  and  sees  another  in  good 
faith  putting  a  building  thereon,  supposing  them  to  be  his  own, 
and  neither  objects  nor  discloses  his  title,  he  cannot  assert 
ownership  afterward  ;••  or,  should  he  afterward  agree  to  a 
rent  to  be  paid  for  the  building,  neither  party  can  dispute  the 
right  of  the  builder  to  use  the  land.^    In  like  manner, — 

§  302.  Division  line. — ^If  adjoining  proprietors  recognize  a 
particular  line  as  the  true  dividing  one,  and  one  of  them  erects 
improvements  and  maintains  undisputed  possession  for  many 
years,  the  other  will  be  estopped  though  the  line  was  erroneous, 
and  the  statute  of  limitations  has  not  fully  run.^  The  cases  of 
this  general  sort  vary  in  their  particulars,  but  the  proposition 
thus  stated  bears  a  leading  part  in  their  solution.*  Once  more, — 

§  303.  Witnessing  deed. — ^It  is  no  contradiction  of  the  fore- 
going principles  to  hold,  as  the  courts  do,  that  one  who  sub- 
scribes  his  name  as  witness  to  a  deed  of  lands  is  not  presumed 
to  know  its  contents;  hence,  though  they  should  be  his  own,  is 


a  Hen.  "The  doctrine  proceeds 
upon  the  principle  that  one  person 
will  not  be  permitted,  in  equity,  to 
enrich  himself  by  the  loss  or  at 
the  expense  of  another,  when  the 
loss  would  have  been  avoided  had 
the  former  acted  honestly  and  in 
good  faith.  His  silence,  in  such 
case,  is  tantamount  to  a  fraudu- 
lent concealment  of  his  title,  and 
to  the  extent  that  the  party  in  pos- 
session has  been  thereby  misled 
into  the  making  of  improvements 
that  he  otherwise  would  not  have 
made,  a  court  of  equity  grants  re- 
lief by  charging  the  value  of  the 
improvements  as  a  lien  upon  the 
estate  to  which  they  have  been 
added."  Boynton,  J.,  in  Preston 
V.  Brown,  35  Ohio  St  18,  28,  29. 

••  Campbell  v.  Moyes,  38  la.  9. 

»» Walker  v.  Flint,   3  McCrary, 
507;    Gibson  v.  Herriott,  55  Ark. 


85,  17  S.  W.  589,  29  Am.  St  R.  17; 
Remond  v.  Excelsior  Sav.  F.  it  S. 
Ass'n,  194  Pa.  St  643,  45  AU.  422. 

iMold  V.  Wheatcroft,  27  Beav. 
610. 

s  Majors  y.  Rice,  57  Mo.  384. 
See  Day  v.  Caton,  119  Mass.  613, 
20  Am.  R.  347;  Columbet  v. 
Pacheco,  48  Cal.  395;  Clark  v. 
Hindman  (Or.),  79  Pac.  56.  Nor 
will  a  parol  agreement  for  a  sur- 
vey to  ascertain  the  true  line  de- 
feat such  estoppel.  Uker  v.  Thie- 
man  (la.),  107  N.  W.  167. 

8  Hartung  v.  Witte,  59  Wis.  285; 
Hass  V.  Plautz,  56  Wis.  105,  43  Am. 
R.  699;  Cooper  v.  Vlerra,  59  Cal. 
282;  Leonard  v.  Quinlan,  121  Mass. 
579;  Biggins  v.  Champlin,  59  Cal. 
113;  Pittsburgh  ft  S.  A.  I.  Co.  v. 
Lake  Sup.  I.  Co.,  118  Mich.  109,  76 
N.  W.  395. 


%%  304-306.]       B8TOPPBL  A  SPBCIES  OP  CONTRACT. 


121 


not  estopped  thereby  to  elaim  them.  But  if  his  knowledge  is 
affirmatiyely  shown,  it  will  work  the  estoppel.*    Again, — 

§  304.  Ezifltence  of  corporation. — One  cannot,  in  the  same 
transaction,  both  afBrm  and  deny  the  existence  of  a  corpora- 
tion ;  as,  if  he  gives  a  note  running  to  it,  he  is  estopped,  when 
called  on  for  payment,  to  dispute  its  corporate  being,'  and  it 
is  the  same  after  he  has  made  with  it  any  other  contract.^  On 
the  other  hand,  a  de  facto  corporation  is  estopped  to  deny,  to 
those  who  deal  with  it,  its  corporate  existence,  though  not  that 
such  existence  has  subsequently  ceased.''  If  there  is  fraud,  it 
may  modify  these  propositions.*    And — 

§  305.  Under  will. — One  accepting  a  benefit  under  a  will  is 
estopi>ed  from  asserting  a  claim  repugnant  to  its  provisions.* 
But  in  various  circumstances,  steps  taken  in  apparent  recog- 
nition of  it  will  not  preclude  the  party  from  contesting  its 
validity.^<> 

§  306.  Tenant  as  to  landlord's  title.— The  doctrine  is  familiar 
that  a  tenant,  whether  the  letting  is  by  a  sealed  instrument,  or 
by  writing  not  under  seal,  or  by  oral  words,  is  estopped  ^^  to 
deny  the  landlord's  title.^*    In  accepting  the  tenancy,  he  nec- 


•  Coker  v.  Ferguson,  70  Ala.  284; 
Hale  Y.  Skinner,  117  Mass.  474. 
Contra,  City  of  N.  O.  v.  Riddle,  113 
Ls.  1051,  37  So.  966. 

•  Nashua  Fire  Ins.  Co.  v.  Moore, 
55  N.  H.  48;  Tarleton  ▼.  Kennedy, 
21  La.  An.  500;  White  ▼.  Ross,  4 
Abb.  Ap.  Dec.  589;  Stoutimore  ▼. 
Clark,  70  Mo.  471;  Palatine  Ins. 
Co.  Ltd.  V.  S.  F.  Merc.  Co.  (N.  M.), 
82  Pac.  3C3. 

•  Butchers,  etc.  Bank  v.  McDon- 
ald, 130  Masa  264;  Jones  v.  Ko- 
komo  Building  Ass'n,  77  Ind.  340; 
Newburg  Petroleum  Co.  v.  Weare, 
27  Ohio  St  343.  See  Aller  v.  Cam- 
eron, 3  Dillon,  198;  McCuUough 
T.  Talladega  Ins.  Co.,  46  Ala.  376; 
Hungerf ord  National  Bank  v.  Van 
NoBtrand,  106  Mass.  559;  Mud 
Creek  Draining  Co.  v.  State,  43 
Ind.  236.  But  see  Provident  Bank 
A  Tr.  Co.  V.  Saxon  et  al.  (La.),  40 
8a  778. 

TDobflon  T.  Simonton,  86  N.  C. 
492;  Com.  y.  Licking  Valley,  etc. 
Ass'n,  26  Ky.  Law  Rep.  730,  82  S. 


W.  435.  Nor  can  a  corporation 
plead  ultra  vires  as  to  a  contract 
executed  by  the  other  party  in 
good  faith.  Presbyterian  Board, 
etc.  V.  Gilbee,  212  Pa.  310,  61  AU. 
925. 

8  Doyle  V.  Mizner,  42  Mich.  332; 
Wallace  v.  Loomis,  97  U.  S.  146. 

»Cox  V.  Rogers,  27  Smith,  Pa. 
160.  And  see  Scholey  v.  Rew,  2?, 
Wall.  331;  Utermehle  v.  Norment, 
197  U.  S.  40,  25  S.  Ct.  291,  49  L. 
Ed.  655. 

10  Moore  v.  Johnson,  7  Lea,  580; 
Lee  V.  Templeton,  73  Ind.  315; 
Billings's  Appeal,  49  Conn.  45G; 
Darden  v.  Harrill,  10  Lea,  421. 
Held  in  Schnuknech  v.  Schultz,  212 
111.  43,  72  N.  B.  37,  that  one  taking 
a  beneficial  interest  under  a  will 
is  not  precluded  from  asserting 
that  a  clause  thereof  is  void  for  re- 
moteness. 

11  Ante,  S  285. 

12  Knight  V.  Smythe,  4  M.  ft  S. 
347;  Wills  v.  Stiles,  1  Cow.  575; 
Smith  T.   Stewart,   6   Johns.   34; 
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essarily  acknowledged  the  landlord's  right;  and  the  latter^ 
relying  on  the  acknowledgment,  "injuriously  altered  his  posi- 
tion." Hence  the  estoppel.^*  But  there  are,  connected  with 
this  question,  considerable  numbers  of  nice  distinctions,  to  ex- 
plain a  part  of  which  without  the  rest  would  not  be  advisable, 
and  to  elucidate  all  would  take  us  too  far  from  our  main  sub- 
ject.   Within  the  principle  of  this  section, — 

§  307.  Other  like  questions. — ^A  common  carrier  or  other 
bailee  of  goods  cannot  ordinarily  dispute  the  title  of  the  person 
from  whom  he  received  them.  But  here  also  there  are  distinc- 
tions into  which  it  is  not  necessary  to  enter.^^  So  a  bank  that 
has  accepted  money  on  deposit  cannot  generally  dispute  the 
depositor's  title;  but,  as  against  the  true  owner,  or  an  attach- 
ing creditor,  it  is  otherwise.^'  Likewise  one  to  whom  a  sheriff 
has  confided  attached  goods  for  safe  keeping  is  estopped,  when 
sued  on  his  promise  to  redeliver  them,  to  set  up  that  they  were 
not  liable  to  attachment.^*  The  books  are  full  of  illustrations 
of  this  sort  of  doctrine. 


Van  Alen  v.  Vosburgli,  7  Johns. 
186;  Col  ton  v.  Harper,  5  Wend. 
246;  Walden  y.  Bodley,  14  Pet 
156,  162;  Moore  v.  Beasley,  3  Ohio, 
294;  Ingraham  v.  Baldwin,  6 
Selden,  45;  Towne  y.  Butterfleld, 
97  Mass.  105;  Plumer  v.  Plumer, 
10  Fost  N.  H.  558;  Newman  T. 
Mackin,  13  Sm.  &  M.  383;  Rich- 
ardson V.  Harvey,  37  Oa.  224;  La- 
taillade  v.  Santa  Barbara  Gas  Co., 
58  Cal.  4;  Parker  y.  Nanson,  12 
Neb.  419;  Providence  County  Sav- 
ing Bank  v.  Phalen,  12  R.  I.  495; 
Gage  y.  Campbell,  131  Mass.  566; 
Hamer  y.  McCall,  121  N.  C.  196,  28 
S.  B.  297;  Moore  y.  Galr,  95  N.  Y. 
S.  475.  It  is  held  that  there  is  no 
estoppel  when  tenant  is  in  posses- 
sion of  premises  under  a  good  title 
at  the  time  he  accepts  under  mu- 
tual mistake  of  the  parties  to  a 
lease.  Reg.  v.  Hall,  6  Can.  Exch. 
145;  and  see  Mien.  C.  R.  Co.  v. 
Bullard,  120  Mich.  416,  79  N.  W. 
635,  6  Det.  L.  N.  193.  And  the  es- 
toppel is  only  as  to  the  title  at  the 
inception  of  the  tenancy.  Sadler 
y.  Jefferson  (Ala.),  39  So.  380. 


It  Ante,  §§  284,  285,  296. 

i«  Story,  Bailm.  $9  266,582;  Wal- 
lace y.  Matthews,  39  Ga.  617,  99 
Am.  D.  473;  Chicago,  etc.  R.  R. 
y.  Shea,  66  111.  471;  Dodge  y. 
Meyer,  61  CaL  406;  Nudd  y.  Mon- 
tanye,  38  Wis.  511,  20  Am.  R.  25. 
Contrary  to  the  teachings  of  the 
American  cases  Just  cited,  it  was 
in  the  English  Court  of  Common 
Pleas  held  that  a  carrier,  by  rea- 
son of  the  compulsory  nature  of 
his  emplosrment,  is  not  estopped 
to  dispute  the  title  of  him  from 
whom  he  received  the  goods. 
Sheridan  y.  New  Quay  Co.  4  C.  B. 
N.  8.  618,  5  Jur.  N.  B.  248.  The  like 
as  to  a  warehouseman  was  ad- 
Judged  in  Ogle  y.  Atkinson,  5 
Taunt  759;  Dwyer  y.  Rohan,  99 
Mo.  App.  120,  73  S.  W.  384. 

IS  Lock  Haven  Bank  y.  Mason* 
14  Norris,  Pa.  113. 

i»  Smith  y.  Cudworth,  24  Pick. 
196.  And  so  defendant  grantee, 
who  was  the  mere  conduit  of  title 
to  a  third  party  cannot  defend  in 
an  action  against  him  by  his 
grantor  to  account  for  the  pro- 
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§  308.    Fifthly.    Further  views:— 

Liniitatioiui  of  doetarine. — ^The  practitioner  should  carefully 
avoid  oyerlooking  any  of  the  before-stated  limitations  of  the 
general  rules.  And  there  may  be  others,  to  be  found  in  the 
books,  deserving  of  consideration.  Still,  in  the  jurisprudence 
of  our  country,  this  doctrine  of  equitable  estoppel  is  advancing 
rather  than  receding;  and  it  is  believed  that,  if  the  facts  of 
some  of  the  cases  to  which  it  was  not  deemed  applicable  come 
afresh  before  another  court  in  the  same  or  another  state,  the 
result  will  be  different.  On  a  single  yet  vital  question,  there 
are  a  few  cases,  not  old,  which  embody  a  most  unfortunate  re- 
trograde, and  which,  therefore,  should  not  be  followed ;  thus, — 

§  309.  Land — Statute  of  frauds. — ^In  these  few  cases,  it  is 
adjudged  that  the  estoppel  cannot  operate  to  affect  the  title  of 
lands,  80  as  to  work  a  transfer  of  them;  becau3e  the  statute  of 
frauds  requires  all  contracts  or  sales  by  which  one  is  charged 
in  respect  of  them  to  be  in  writing.^^  It  is  admitted  that  there 
is  abundant  authority  the  other  way.*'  Indeed,  if  a  judge,  when 
tempted  to  accede  to  this  doctrine,  will  lay  before  him  the  title 
estoppel  in  any  digest  of  reported  cases,  old  or  new,  he  will 
see  that  he  must  overturn  a  large  part  of  them  to  make  the  doc- 
trine stand ;  in  fact,  must  destroy  half  of  the  law  of  equitable 
estoppel,  and  not  the  less  beneficent  half,  which  the  juridical 
wisdom  of  ages  has  built  up  to  protect  the  innocent  against  the 
machinations  of  the  wicked  and  crafty.  The  better  doctrine  is 
explained  in  a  preceding  chapter,  wherein  it  is  shown  that  the 
Statute  of  Frauds  has  no  relation  whatever  to  contracts  created 
by  law,**  among  which  the  equitable  estoppel  may  be  included.^® 
The  purpose  of  this  statute  is  very  different.  And  although  our 
statutes  for  the  recording  of  deeds  of  real  estate  might,  on  a 
superficial  view,  seem  to  be  interfered  with  by  this  common- 


ceeds  of  sale  to  such  third  party 
set  up  the  invalidity  of  transfer 
to  himself.  Rohrer  v.  Rohrer 
(Wash.),  82  Pac.  289.  See  also 
BstiU's  Trustee  v.  Francis  (Ky.), 
89  S.  W.  172. 

1''  Hayes  y.  Livingston,  34  Mich. 
384;  Kelly  v.  Hendricks,  67  Ala. 
19S  (holding  it  to  be  so  in  a  court 
of  law,  but  there  may  be  relief  in 
equity);  Glmon  v.  Davis,  36  Ala. 
S89;    DeMlll  ▼.  Moffat,  49  Mich. 


125;  WImmer  v.  Ficklin,  14  Bush, 
193. 

18  Brown  v.  Wheeler,  17  Conn. 
345,  44  Am.  D.  550;  Irion  v.  Mills, 
41  Tex.  310;  De  Herques  v.  Marti, 
85  N.  Y.  609;  VIcksburg,  etc.  R. 
R.  V.  Ragsdale,  54  Miss.  200,  205; 
N.  C.  &  St  L.  R.  Co.  V.  McReyn- 
olds  (Tenn.  Ch.  App.),  48  S.  W. 
258. 

i»Ante,  §  193. 

so  Ante,  §  283. 
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law  estoppel,  a  little  consideration  wiU  present  the  subject 
otherwise.  Those  statutes  were  not  meant  to  enable  a  party  to 
trace  ownership  in  a  lot  of  land  simply  by  looking  into  the  reg- 
istry of  deeds,  with  no  inquiry  in  pais.  Deaths,  domestic  and 
foreign  marriages,  births,  domestic  and  foreign  divorces,  and 
estoppels  go  on,  equally  and  alike,  without  the  slightest  regard 
to  the  register's  record.  And  it  is  no  more  onerous,  or  con- 
trary to  the  spirit  of  those  statutes,  while  certainly  it  is  not  con- 
trary to  their  letter,  to  compel  a  person  looking  up  a  title,  to 
inquire  into  one  of  these  matters  in  pais  than  into  the  others. 
To  construe  a  statute  expressly  made  for  the  suppression  of 
fraud,  as  forbidding  the  courts  to  employ  also  for  the  same 
purpose  one  of  the  most  effectiye  and  beneficial  of  all  the  com- 
mon-law methods,  is  even  to  draggle  justice  herself  in  the  mud. 
§  310.  The  parties. — Ordinarily  and  by  most  opinions  an 
estoppel  does  not  take  effect  against  the  sovereign  or  state  or 
United  States.*^  But  a  legislative  act  or  grant  may  estop  the 
state.'*  And  municipal  ^'  and  other  corporations  are  as  much 
within  the  law  of  estoppel  as  individuals.*^  How  it  is  with 
the  privies  we  have  seen." 

The  Doctrine  of  this  Chapter  restated. 

§  311.    Estoppel,  which  we  have  seen  to  be  a  species  of  con- 
tract created  by  law,**  is,  together  with  the  contract  commonly 

SI  Ante,  S  268;  State  t.  Bevers,  Heyward  v.  Farmer's  Mln.  Co.»  42 
86  N.  C.  588;  People  y.  Brown,  67  S.  C.  138,  20  S.  B.  64,  46  Am.  St  R. 
in.  435;  Johnson  y.  United  States,  '  702,  28  L.  R.  A.  42. 
6  Mason,  425;  Wallace  v.  Max-  » Union  Depot  Co.  v.  St  Louis, 
well,  10  Ire.  110,  51  Am.  D.  380;  76  Mo.  393;  Cook  y.  Harms,  108 
Candler  y.  Lunsford,  4  Dey.  &  Bat  111.  151.  See  Buena  Vista  y.  Iowa 
407.  Contra,  State  y.  Ober,  34  La.  Falls,  etc.  R.  R.,  46  la.  226;  Port- 
An.  359;  People  y.  Hagadorn,  104  land  y.  Bituminous  Pay.  St  I.  Co., 
N.  Y.  516,  10  N.  E.  891;  cf:  U.  S.  33  Or.  307,  52  Pac  28,  44  L.  R.  A. 
y.  Stlnson,  125  Fed.  907,  60  C.  C.  527;  Gamble  y.  Rural  Ind.  School 
A.  615.  But  it  has  been  held  that  Dlst,  132  Fed.  514. 
if  oflElcers  of  the  United  States  are  >«  Little  Rock  &  Napoleon  R.  R. 
authorized  to  shape  Its  course  or  y.  Little  Rock,  Mississippi  Riyer, 
conduct  as  to  a  particular  transac-  etc.  R.  R.,  36  Ark.  663;  Selma,  etc. 
tion,  acting  within  the  puryiew  of  R.  R.  y.  Tipton,  5  Ala.  787,  39  Am. 
their  authority,  their  acts  or  omis-  D.  344;  Hale  y.  Union  Mut  Fire 
sions  may  work  an  estoppel.  Walk-  Ins.  Co.,  32  N.  H.  295,  64  Am.  D. 
er  y.  U.  S.  (C.  C),  139  Fed.  409.  370;  Krisch  y.  Interstate  Fish- 
es Commonwealth  T.  Pejepscut  eries  Co.,  39  Wash.  381,  81  Pac. 
Proprietors,  10  Mass.  155;  Com-  855. 
monwealth  y.  Andre,  3  Pick.  224:  2ft  Ante,  §  267. 
Enfleld   y.   Permit,   5   N.   H.   280;  "Ante,  §§  283,  309. 
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bearing  the  latter  name,  to  be  ranked  among  the  fictions  of  the 
law.  A  legal  fiction  is  a  thing  which  the  law,  for  the  promotion 
of  justice,  for  the  convenience  of  litigation,  or  for  any  other 
adequate  reason,  assumes  to  be  true,  contrary  to  the  real  fact ; 
and  it  will  be  given  such  form  and  be  so  restricted  as  not  to  work 
injustice,  or  contravene  the  purpose  of  its  creation.^^  Therefore 
the  estoppel  takes  place  whenever,  without  it,  the  justice  or  or- 
der of  the  law  would  fail ;  and,  where  the  matter  pertains  to 
contract,  it  operates  as  a  species  of  contract  created  by  the  law. 
But  as  the  measure  of  the  law's  justice  and  order  is  the  collec- 
tive conscience  and  understanding  of  the  judiciary  of  all  times,, 
not  those  of  a  single  judge,  the  limits  of  the  doctrine  are  in  the 
principles  which  from  age  to  age  have  guided  the  judicial  de- 
cisions. Moreover,  as  the  law  creates  contracts  which  the  par- 
ties have  no  capacity  to  enter  into  voluntarily,**  so,  by  an  es- 
toppel^  it  may  accomplish  what  they  could  not  do  voluntarily^ 
even  by  deed.** 

"Co.  Lit  160a;  Mostyn  v.  Fa-  "Ante,  §§  200-202. 

brisas,  Govp.  161,  177;   Bennett  v.  "  2  Bishop,  Mar.  Women,  8  488; 

iBaac,  10  Price,  154;    Junk  v.  Ca-  Stith  v.  Carter,  22  Ky.  Law  Bep» 

non,  10  Casey,  Pa.  286;    Weisen-  1488,  60  a  W.  726. 
feld  V.  Mispelliom,  6  W.  Ya.  46. 
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312-316. 


OHAPTEB  XTT, 

THE  MUTUAL  ASSENT. 

I  812-814.  Introduction. 

816-320.  By  mutual  written  or  spoken  words. 

821-329.  By  offer  accepted  in  terms. 

880-333.  By  offer  acted  upon.  ; 

834.  Doctrine  of  chapter  restated. 

§  312.  ActnaL — ^Leaving  the  consideration  of  contracts  cre- 
ated by  law  ^  and  by  estoppel/  we  return  to  the  actual  ones. 
And— 

§  313.  Doctrine  defined. — ^The  doctrine  of  this  chapter  is, 
that,  to  constitute  a  contract  in  fact,  the  two  or  more  parties 
must  concurrently  assent'  to  exactly  the  same  thing  at  the 
same  instant  of  time.  So  that,  if  one  consents  to  a  thing,  and 
another  to  a  thing  in  any  degree  different,  or  if  the  former 
consents  at  one  time  and  the  latter  at  another,  by  reason  of 
which  their  wills  do  not  at  any  instant  completely  coincide, 
they  do  not  enter  into  a  contract.* 

§  314.  How  chapter  divided. — ^The  different  methods  of 
bringing  the  minds  into  concurrence  indicate  the  division  of  the 
subject;  namely,  I.  By  mutual  written  or  spoken  words;  II.  By 
offer  accepted  in  terms ;  HI.  By  offer  acted  upon. 


I.    By  Mutual  Written  or  Spoken  Words, 

§  315.  Writing. — ^If  the  thing  to  be  done  is  set  down  in  writ- 
ing, the  parties  by  signing  and  delivering  it  mutually  consent  to 
the  same  thing  at  the  same  instant.    But, — 

§  316.  Meaning  uncertain. — Should  the  written  terms, 
though  intended  for  a  contract,  be  so  incomplete,  indistinct, 


1  Ante,  S  ISl  et  seq. 

>  Ante,  §  264  et  seq. 

s  Hedge's  Appeal,  13  Smith,  Pa. 
273;  Gibbs  v.  Linabury.  22  Mich. 
479,  7  Am.  R.  675;  Sutter  v.  Rae- 
der,  149  Mo.  297.  50  S.  W.  813; 
Board  of  Trade  of  Grand  Haven  v. 
De  Bniyn  (Mich.),  101  N.  W.  262. 

4  Dickinson  ▼.  Dodds,  2  Ch.  D. 


463.  472;  Cooke  ▼.  Oxley,  3  T.  R. 
653;  Jordan  v.  Norton,  4  M.  &  W. 
155;  Allis  V.  Read,  45  N.  T.  142. 
149;  Hazard  y.  New  England  Ma- 
rine Ins.  Co.,  1  Sumner.  218;  Ellis 
y.  Block,  187  Mass.  408,  73  N.  E. 
475;  Brophy  y.  Idaho  Produce, 
etc  Co.,  31  Mont  279,  78  Pac.  493. 
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or  equivocal  as,  after  applying  to  them  all  the  helps  which  the 
rules  of  interpretation  afford  or  permit,  to  leave  it  uncertain 
what  it  was  to  which  the  parties  mutually  consented,  the  con- 
sequence is  the  same  as  where  there  is  no  consent;  there  is  no 
contract.'  The  illustrations  of  this  are  innumerable.  Thus,  if 
one  stipulates  to  take  of  another  a  house  on  its  being  ''put  into 
thorough  repair,  the  drawing-rooms  to  be  handsomely  deco- 
rated according  to  the  present  style,  paint  required  both  in- 
side and  out,  although  perhaps  for  some  parts  one  coat  might 
be  sufficient, ''  it  is  impossible  to  say,  with  such  precision  as  will 
enable  a  court  to  enforce  the  stipulation,  how  much  or  what 
either  party  meant;  so,  there  being  no  evidence  of  the  coinci- 
dence of  their  wills,  there  is  no  contract.*    Still, — 

§  317.  Words  constitute  the  contract. — The  words  of  the 
parties  are  the  evidence  of  the  purpose  in  their  minds,  and  by 
them  all  contracting  parties  are  bound.*^  A  secret  intent  can  in 
i;o  wise  be  proven  to  prevent  the  expressed  stipulations  having 
their  proper  effect,*  although  one  of  the  parties,  as  it  has  been 
expressed,  "intended  only  to  prevaricate." " 

§  318.  All  or  none. — "There  cannot  be  a  contract  without 
two  parties."  "  And,  though  the  consideration  should  be  exe- 
cuted on  one  side,  so  that  nothing  remains  to  be  doneJ)y  one  of 
them,  the  rule  is  necessarily  universal  that  both  must  be  bound 
or  neither  will  be.*^ 


•  Ante,  §  117;  post,  §  390;  Cal- 
Ter  V.  Culver,  10  Vroom,  674; 
Smith  V.  Crawford,  81  111.  296;  Pep- 
per T.  Harris,  72  N.  C.  365;  Breald 
V.  Munser,  88  N.  C.  297;  Thomp- 
8011  V.  Gordon,  72  Ala.  455;  Har- 
nett V.  NicbolB,  56  Miss.  622; 
Crooks  V.  Whitford,  47  Mich.  283; 
Moulton  V.  Egeiy,  75  Me.  485 ;  Dun- 
kart  V.  Rineheart,  89  N.  C.  354; 
GIgos  T.  Cochran,  54  Ind.  593; 
Krouskop  T.  Shontz,  51  Wis.  204, 
37  Am  R.  817;  Hollen,v.  Davis, 
59  la.  444,  44  Am.  R.  688;  Palmer 
V.  Albee,  50  la.  429;  Brown  v. 
CaldweU,  23  W.  Va.  187.  48  Am.  R. 
376;  Sbeedj  v.  Roach,  124  Mass. 
472.  26  Am.  R.  680;  Lindsay  v. 
Lynch,  2  Sch.  ft  Lef.  1,  7;  Ex 
parte  Tootell,  4  Yes.  372;  Flaherty 
v.  Carey.  70  N.  Y.  S.  951,  62  App. 
Div.  116;  Hyble  y.  Rust,  112  lU. 
App.  218. 


•  Taylor  ▼.  Portington,  7  De  G. 
M.  &  G.  328,  1  Jur.  n.  s.  1057. 

T  White  V.  Smith,  37  Mich.  291; 
Brunhild  v.  Freeman,  77  N.  C.  128; 
Dusenberry  v.  Mut  Life  Ins.  Co.. 
188  Pa.  454,  41  Ati.  736;  Hudson 
V.  Columbian  Tr.  Co.,  137  Mich. 
255,  100  N.  W.  402,  11  Det  L.  N. 
266. 

8  Cornish  v.  Abington,  4  H.  ft  N. 
549;  Smith  v.  Hughes,  Law  Rep.  6 
Q.  B.  597,  607. 

•  Todd  V.  Weber,  95  N.  Y.  181, 
191,  47  Am.  R.  20. 

10  Sir  James  Mansfield,  C.  J.,  in 
Champion  v.  Plummer,  1  N.  R.  252, 
254.  Or  if  it  is  merely  unilateral. 
Laclede  Construction  Co.  v.  Tudor 
Iron  Works,  169  Mo.  137,  69  S.  W. 
384. 

"Payne  v.  Cave,  3  T.  R.  148, 
149;  Atkyns  v.  Horde,  1  Bur.  60, 
120,  123;  McDonald  v.  Bewick,  61 
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§  319.  Informal  and  prelinrinary. — ^If  parties  agree  on  terms, 
however  precise,  **  subject  to  the  preparation  and  approval  of 
a  formal  contract,"  the  concurrence  of  their  wills  is  8usi>ended ; 
and,  where  nothing  further  is  done,  there  is  no  contract.**  Yet 
the  mere  fact  that  the  reduction  of  an  informal  agreement, 
oral  or  written,  to  a  formal  written  one  was  contemplated  or 
stipulated  for,  does  not  prevent  the  former  from  taking  imme- 
diate effect;  the  question  whether  it  does  or  not  depends  on 
what  the  parties  intended.**  Of  course,  in  either  ease,  if  the 
contemplated  formal  contract  is  made,  it  alone  will  govern  the 
parties." 

§  320.  Other  questions — ^properly  within  this  sub-title  are 
reserved  for  the  next  two  chapters. 

n.    By  Offer  accepted  in  Terms. 

§  321.  Not  accepted. — A  mere  offer  or  promise,  not  accepted, 
involves  no  concurrence  of  wills,  and  it  can  never  constitute  a 
contract."    But, — 


Mich.  79,  80;  Black  v.  Woodrow, 
39  Md.  194.  See  ante»  §§  77,  78. 
Deed-poll. — ^A  deed-poll  might  seem 
at  first  impression  to  be  an  excep- 
tion to  this  rule,  but  it  Is  not 
Without  acceptance  by  the  gran- 
tee,— ^whlch,  however,  the  law  com- 
monly presumes, — It  passes  noth- 
ing; and  so,  as  the  grantee  is  not 
bound  neither  Is  the  grantor.  And 
see  Madan  y.  Sherard,  73  N.  Y. 
329, 29  Am.  R.  163 ;  Vogel  v.  Pekoe, 
157  111.  339,  42  N.  B?.  386,  30  L.  R. 
A.  491;  SwlndeU  A  Co.  y.  First 
Nat.  Bank,  121  Ga.  714,  49  S.  B. 
673. 

12  Winn  V.  Bull,  7  Ch.  D.  29. 
See  Hussey  v.  Horne-Payne,  4  Ap. 
Cas.  311;  Bissenger  y.  Prince,  117 
Ala.  480,  23  So.  67.  See  also 
Hawkesworth  y.  Chaffey,  54  Law 
T.  (N.  S.)  72. 

i«  Rldgway  y.  Wharton,  6  H.  L. 
Cas.  238,  4  Jur.  n.  s.  173;  Methudy 
y.  Ross,  10  Mo.  Ap.  101;  Dletz  y. 
Farlsh,  53  How.  Pr.  217,  222;  Wil- 
son  y.  Lee's  Summit,  63  Mo.  137; 
Bourne  y.  Shaplelgh,  9  Mo.  Ap.  64; 


Thomas  v.  Dering,  1  Keen,  729,  1 
Jur.  211,  427;  May  y.  Thomson, 
20  Ch.  D.  705;  Bonnewell  y.  Jen- 
kins, 8  Ch.  D.  70,  74;  Montague 
y.  Well,  30  La.  An.  50;  Fredericks 
y.  Fasnacht,  30  La.  An.  117; 
Avendano  y.  Arthur,  30  La.  An. 
316;  McDonald  y.  Bewick,  51  Mich. 
79;  Taylor  y.  Hotchklss,  179  N.  Y. 
546,  71  N.  B.  1140. 

i«  Sinclair  y.  Steyenson,  2  Bing. 
514,  1  Car.  ft  P.  582;  Farquharson 
y.  Barstow,  4  Bligh,  n.  s.  560. 

16  Bower  y.  Blessing,  8  S.  ft  R. 
243;    Bieber  y.  Beck,  6  Barr,  198; 
McKinley  y.  Watklns,  13  111.  140; 
Esmay    y.    Gorton,    18    111.    483; 
Brown  v.  Rice,  29  Mo.  322;   Tuttle 
V.  Loye,  7  Johns.  470;    Demoss  y. 
Noble,  6  la.  530;    Bruce  y.  Pear- 
son, 3  Johns.  534;   Coming  y.  Colt^ 
5  Wend.  253;    Peru  y.  French,  5& 
111.  317;    Quick  y.  Wheeler,  78  N. 
Y.  300;    Taylor  y.  Shouse,  73  Mo. 
361;    Madan  y.  Sherard,  73  N.  T. 
329,  29  Am.  R.  153;   Harlow  y.  Cur- 
tis, 121  Mass.  320;    Smith  y.  Wea- 
yer,  90  111.  392;    Merchants  Exch. 
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§  322.  Accepted. — ^If  one  makes  to  another  an  offer,  verbal 
or  written,  direct,  by  letter,  or  by  telegram,  of  a  sort  implying 
nothing  to  be  done  except  to  assent  or  decline,  and  the  latter 
accepts  it,  adding  no  qualification,  there  is  thus  constituted  a 
mutual  consent  to  the  same  thing  at  the  same  time ;  in  other 
words,  a  contract.**  And  the  question  of  the  sufficiency  of  the 
transaction  to  work  this  result  is  of  law  for  the  court.*^  On 
the  other  hand, — 

§  323.  Imperfect  acceptance. — ^Though  there  is  an  accept- 
ance, if  it  is  not  to  the  exact  thing  offered,  or  if  it  is  accom- 
panied by  any  conditions  or  reservations  however  slight,  in 
time  or  otherwise,  no  contract  is  made.**  It  is  so,  for  example, 
where  new  terms  are  introduced;  they  constitute  an  offer  on 
the  other  side,  and  leave  the  question  open.** 

§  324.  Offer  incomplete. — ^If  the  offer  is  in  language  not 
sufficiently  certain  **  for  the  stipulations  to  be  enforced,  or  if 
what  is  written  is  to  be  construed  as  a  mere  opening  of  nego- 
tiations, no  acceptance  can  transmute  it  into  a  contract.^* 


Ca  V.  Sanders,  74  Ark.  16,  84  S.  W. 
786. 

i«  Wells  V.  Milwaukee  ft  St 
Paul  Ry.,  30  Wis.  605;  Abbott  v. 
Shepard,  48  N.  H.  14;  Hart  v. 
Bray,  50  Ala.  446;  Calhoun  v.  At- 
chison, 4  Bush,  261, 96  Am.  D.  299; 
Duble  T.  BatU,  38  Tex.  312;  Smith 
y.  Colby,  136  Mass.  562;  Cheney 
T.  Eastern  Transp.  Line,  59  Md. 
557;  Highland  T.  Rhoades,  26  Ohio 
St  411;  Johnson  y.  Talley,  10  Lea, 
248. 

17  Robinson  Machine  Works  y. 
Chandler,  56  Ind.  575. 

"  Rommel  y.  Wlngate,  103  Mass. 
327;  Barrow  y.  Ker,  10  La,  An. 
120;  Belfast,  etc.  Ry.  v.  Unity,  62 
Me.  148;  Crossley  y.  Maycock, 
Law  Rep.  18  Eq.  180;  Bruner  y. 
Wheaton,  46  Mo.  363;  EUason  y. 
Henshaw,  4  Wheat  225;  Carr  y. 
Duyal,  14  Pet  77 ;  Moxley  y.  Mox- 
ley,  2  Met  Ky.  309;  Smith  y.  Sur- 
man,  9  B.  ft  C.  561;  Montreal  Gas 
Co.  y.  Vasey,  69  Law  J.  P.  C.  134, 
App.  Cas.  595,  83  Law  T.  (N.  S.) 
233;    Four  Oil  Co.  y.  United  Oil 

9 


Producers,  145   Cal.  623,  76  Pac 
366,  68  L.  R.  A.  226. 

i»  Hussey  y.  Home-Payne,  8  Ch. 
D.  670,  678,  4  Ap.  Cas.  311;    Der- 
rick y.  Monette,  73  Ala.  75;   Baker 
y.  Holt,  56  Wis.  100;    Holland  v. 
Byre,  2  Sim.  &  S.  194;    Routledge- 
y.  Grant,  4  Blng.  653,  3  Car.  &  P. 
267;     Palls   Wire   Manuf.   Co.   y.. 
Broderlck,  12  Mo.  Ap.  378;    Ash- 
croft   y.    Butterworth,    136    Mass.. 
511;     Stagg  y.   Compton,   81   Ind^ 
171;    Egger  y.  Nesbitt,  122  Mo.  667, 
27  S.  W.  385,  43  Am.  St  R.  596. 
But  mere  words  of  inquiry  or  re- 
quest coupled  with  an  acceptance 
do  not  render  it  conditional.    Simp- 
son  y.  Hughes  (C.  A.).  66  L.  J.  Ch. 
(N.  S.)  334,  76  Law  T.  Rep.  237; 
Kreutzer  y.  Lynch,  122  Wis.  474, 
100  N.  W.  887. 

MAnte,  S  316. 

«i  Aheam  y.  Ayres,  38  Mich.  692; 
Moulton  y.  Kershaw,  59  Wis.  316, 
48  Am.  R.  516;  Preston  y.  Luck, 
27  Ch.  D.  497;  Chiodi  y.  Waters. 
1  Stark.  335. 
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§  325.  Offer  withdrawn. — Since  an  offer  is  not  a  contract, 
the  party  making  it  may  withdraw  it  at  any  time  before  ac- 
ceptance.*' Even  though  it  is  in  writing,  and  by  its  terms  is 
to  stand  open  for  a  specified  period,  the  result  is  the  same. 
With  no  money  consideration,"  and  no  corresponding  promise 
from  the  person  to  whom  it  is  made,  the  promise  not  to  with- 
draw it  has  no  binding  force.'^  If  a  consideration  for  the  un- 
dertaking to  leave  the  offer  open  is  given  and  accepted,  this 
constitutes  of  itself  a  contract,  and  the  offer  cannot  be  with- 
drawn. 

§  326.  Methods  of  withdrawal.— The  ordmary  method  is  by 
notice,*'  but  it  may  be  done  otherwise.  Thus,  disposing  of  a 
thing  offered  for  sale  is  a  withdrawal  of  the  offer,  nor  in  this 
case  need  the  party  be  expressly  notified.  It  is  enough  that 
he  knows  the  fact.**  If  the  offer  was  made  by  mail,  the  mere 
posting  of  a  counter  letter,  which  does  not  arrive  until  after 
the  former  letter  comes  to  hand  and  is  answered  by  accept- 
ance, will  not  suffice.*^  And  it  appears  to  be  now  settled  that, 
to  effect  a  withdrawal,  there  must  be  actual  knowledge  or  no- 
tice received."    Moreover, — 

§  327.  Lapse  of  time — operates  as  a  withdrawal.  In  the 
absence  of  time  expressed  or  presumed  from  usage,"  the  offer 
is  to  be  construed  as  open  for  a  reasonable  time;  then,  when 
it  has  elapsed,  an  acceptance  will  be  too  late.  What  is  a  reason- 
able time  will,  it  appears,  depend  on  the  particular  case  and  its 
circumstances.** 


» Cooke  y.  Oxley,  3  T.  R.  653; 
Weiden  v.  Woodruff,  38  Mich.  130; 
Burton  v.  Shotwell,  13  Bush,  271; 
Tucker  v.  Lawrence,  56  Vt  467; 
Quick  v.  Wheeler,  78  N.  Y.  300, 
304;  Gross  y.  Arnold,  177  III.  575, 
52  N.  E.  867;  Cady  v.  Strauss,  97 
Va.  701,  34  S.  B.  615. 

s8  Cherry  v.  Smith,  3  Humph.  19, 
89  Am.  D.  150. 

MRoutledge  ▼.  Grant,  3  Car.  ft 
P.  267,  4  Bing.  653;  Dickinson  ▼. 
Dodds,  2  Ch.  D.  463;  Cheney  ▼. 
Cook,  7  Wis.  413;  School  Direct- 
ors T.  Trefethren,  10  Bradw.  127; 
Crandall  v.  WiUig,  166  III  233,  46 
N.  B.  755. 

M  Stevenson  y.  McLean,  6  Q.  B. 
D.  346. 


t«  Dickinson  y.  Dodds,  2  Ch.  D. 
463. 

«T  Byrne  y.  Van  Tlenhoven,  6  C. 
P.  D.  344.  And  see  Stevenson  v. 
McLean,  supra;  Patrick  v.  Bow- 
man, 149  U.  S.  411,  13  Sup.  Ct  811. 
866,  37  L.  Bd.  790. 

28  Stevenson  v.  McLean,  5  Q.  B. 
D.  346,  851,  352;  Tayloe  v.  Mer- 
chants Fire  Ins.  Co.,  9  How.  U.  S. 
390;  Leake,  Cent  43;  Pollock, 
Cont  10. 

S9  Maclay  v.  Harvey,  90  111.  525, 
32  Am.  R.  35. 

»o  Loring  v.  Boston,  7  Met.  409 ; 
Martin  v.  Black,  21  Ala.  721 ;   Chi- 
cago   ft    Great    E3astem    Ry.    v. 
Dane,  43  N.  Y.  240;    Mactier  v. 
Frith,  6  Wend.  103,  21  Am.  D.  262; 
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§  328.  By  letter  or  telegram. — One  who  makes  an  offer  by 
mail  or  by  telegraph  constitutes  thereby  the  post-office  or  tele- 
graph company  his  agent  for  its  transmission.*^  Therefore,  if 
it  is  not  delivered)  it  amounts  to  nothing;  or,  if  the  telegram  is 
altered  in  the  transmission,  he  is  bound  by  it  as  transmitted.'^ 
And  if  the  receiver  accepts  the  offer,  the  contract  becomes  com- 
plete on  the  delivery  of  the  answer  of  acceptance  at  the  post 
or  telegraph  office,  nor  is  an  actual  receiving  of  it  essential."^ 
This  result  may  be  varied  by  the  special  terms  of  the  offer  j  as, 
''if  I  do  not  hear  from  you,''  etc.,  making  the  actual  receipt  of 
it  indispensable.*^ 


HeCardy  v.  Rogers,  21  Wis.  197, 
91  Am.  D.  468;  Stone  v.  Harmon, 
31  Minn.  512;  Dunlop  y.  Higgins, 
1  H.  L.  Ca&  381, 12  Jur.  295;  Judd 
T.  Day,  60  la.  247;  Pt.  V^rth 
A  R.  a.  Ry.  Ck).  Y.  Lindsey,  11  Tex. 
Civ.  App.  244,  32  S.  V^.-714;  Mo- 
Cracken  v.  Hamed,  66  N.  J.  L.  37, 
48  AtL  513. 

•I  Leake,  Cont  86,  37. 

ss  Saveland  v.  Green,  40  Wis.  431. 

•s  Tayloe  v.  Merchants  Fire  Ins. 
Co,  9  How.  U.  S.  390;  Trevor  v. 
Wood,  36  N.  T.  307,  93  Am.  D.  511; 
Minnesota  Oil  Co.  v.  Collier  Lead 
Co.,  4  DiL  431;  Potter  v.  Sanders, 
6  Hare,  1;  Dunlop  v.  Higgins,  1 
H.  L.  Gas.  381,  12  Jur.  295;  Dun- 
can V.  Topham,  8  C.  B.  225;  Wash- 
bum  T.  Fletcher,  42  Wis.  152;  Ad- 
ams T.  Lindsell,  1  B.  ft  Aid.  681; 
Byrne  ▼.  Van  Tienhoven,  5  C.  P.  D. 
344.  Compare  with  post,,  §  354. 
Hunt  ▼.  Higman,  70  la.  406,  30  N. 
W.  769;  Contra,  Beaubien  P.  it 
M.  Co.  V.  Robertson,  Rap.  Jud.  Que. 
18  S.  C.  429.  Held  that  town  post- 
man la  not  an  agent  of  the  post- 
offloe  to  receive  letters  and  con- 
tract not  completed  on  delivery  of 
letter  of  acceptance  to  him.  In  re 
London  A  N.  Bank,  69  Law  J.  Ch. 
24,  1  Ch.  220,  81  Law  T.  (N.  S.) 
512.  7  Manson,  60. 

M  Lewis  Y.  Browning,  130  Mass. 
173.  From  this  case,  and  from 
UcCuUoch  V.  Eagle  Ins.  Co.,  1 
Pick.  S78,  therein  cited,  it  appears 


that  in  Massachusetts  the  receipt 
of  the  answer  is  always  deemed 
necessary.  But  see  Braner  v. 
Shaw,  168  Mass.  198,  46  N.  E.  617. 
In  Adams  v.  Lindsell,  supra,  the 
English  court  stated  the  reason  for 
the  common  doctrine,  thus:  "If 
that  [namely,  the  doctrine  requir- 
ing the  receipt  of  the  answer]  were 
so,  no  contract  could  ever  be  com- 
pleted by  the  post.  For  if  the  de- 
fendants were  not  bound  by  their 
offer  when  accepted  by  the  plain- 
tiffs till  the  answer  was  received, 
then  the  plaintiffs  ought  not  to  be 
bound  till  after  they  had  received 
the  notification  that  the  defend- 
ants had  received  their  answer 
and  assented  to  it.  And  so  it 
might  go  on  ad  infinitum.  The 
defendants  must  be  considered  in 
law  as  making,  during  every  in- 
stant of  the  time  their  letter  was 
traveling,  the  same  identical  offer 
to  the  plaintiffs;  and  then  the  con- 
tract is  completed  by  the  accept- 
ance of  it  by  the  latter."  Page  683. 
Looking  a  little  further  into  the 
reason,  we  have  the  following. 
When  the  person  making  the  offer 
puts  his  letter  into  the  post-office, 
he  constitutes  thereby,  as  said  in 
the  text,  the  postpofflce  his  agent 
for  its  transmission.  This  propo- 
sition is  not  only  sustained  by  the 
decisions;  but,  in  the  nature  of 
things,  any  power  which  a  man 
employs  is  his  agent.    To  say  that 
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§  329.  Overt  act  of  acceptance. — A  mere  determiBation  of 
the  will  to  accept  an  offer  does  not  constitute  an  acceptance; 
there  must  be  words,  written  or  spoken,  or  some  other  overt 
act.*'  The  doing  of  a  thing  pursuant  to  an  offer  may  be  both 
an  acceptance  and  performance.** 

m.   By  Offer  acted  upon. 

§  330.  Doctrine  defined. — ^If  one  makes  an  offer  to  another, 
or  to  all  persons  in  general,  and  does  not  withdraw  it  while  the 
other  person  in  the  former  case,  or  any  one  in  the  latter,  goes 
forward  and  does  the  thing,  such  performance  carries  with  it 
an  acceptance  of  the  offer;  and  the  person  who  made  it  must 
pay  or  do  what  he  proposed.'^    A  common  case  is  that  of — 

§  331.  Reward  for  arrest,  etc. — ^Where  a  private  person,  or 
an  oflScial  one  acting  under  competent  authority,**  publicly  of- 


he  employs  the  post-office,  and  to 
say  that  the  post-office  is  his  agent» 
are  simply  two  forms  of  express- 
ing the  same  idea.  Equally,  also, 
in  asking,  whether  in  terms  or  hy 
implication,  an  answer  by  post,  he 
makes  the  post-office  his  agent  for 
bringing  it  to  him.  Ex  parte  Cote, 
Law  Rep.  9  Ch.  Ap.  27,  32.  It  is 
the  same  as  though  his  written 
offer  was  sent  by  his  clerk,  and 
the  request  put  into  it  to  transmit 
the  reply  by  the  bearer.  No  one 
would  doubt  that,  in  this  case,  the 
delivery  of  the  reply  to  his  agent 
the  clerk  was  in  law  a  delivery  to 
the  principal.  The  fact  that,  in 
either  case,  the  agent  is  forbidden 
to  break  the  seal,  makes  no  differ- 
ence. Again,  the  contract  consists 
of  the  two  letters,  constituting  the 
offer  and  its  acceptance.  And  the 
analogies  derivable  from  the  rules 
governing  the  signing  and  deliv- 
ery of  other  written  contracts  con- 
clusively show,  that  this  one  is 
complete  when  it  is  thus  signed  by 
both  parties,  and  all  of  it  in  this 
finished  form  has  by  mutual  con- 
sent been  in  the  hands  of  one  of 
them.  A  contract,  not  in  dupli- 
cate, cannot  be  in  the  hands  of  both 


parties  at  the  same  time.  Hence, 
in  this  case,  the  fact  that,  after 
the  execution,  a  portion  of  this 
single  contract  is  in  the  posses- 
sion of  one  party  and  the  remain- 
der is  on  its  Journey  to  the  other» 
can  make  no  difference;  the  exe- 
cution has»  to  repeat,  already  fully 
taken  place.  If  the  part  which  is 
on  its  travels  is  lost  the  conse- 
quence is  simply  the  same  as 
where  any  other  executed  writing 
is  lost. 

88  White  V.  Corlies,  46  N.  T.  467; 
Trevor  v.  Wood,  36  N.  Y.  307,  9i 
Am.  D.  511;  Houghwout  v.  Bois- 
aubin,  3  C.  E.  Green,  315. 

80  Post,  §§  330,  331;  Brusle  v. 
Thomas,  7  La.  An.  349;  Wood- 
worth  V.  Wilson,  11  La.  An.  402; 
Street  v.  Chapman,  29  Ind.  142. 
And  knowledge  of  acceptance  may 
excuse  formal  notice  of  the  fact 
Pearsell  Mfg.  Co.  v.  Jeffreys,  183 
Mo.  386,  84  S.  W.  151. 

87  Reif  V.  Paige,  55  Wis.  496,  4Z 
Am.  R.  731;  Springer  v.  Cooper, 
11  Bradw.  267;  Watters  v.  Glen- 
denning,  87  Wis.  250, 58  N.  W.  404; 
Seymour  v.  Armstrong,  62  Kan. 
720.  64  Pac.  612. 

88Hungerford  y.  Moore,  65  Ala. 
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fers  a  given  sum  as  a  reward  to  any  person  who  will  make  a 
particular  arrest,  or  give  information  leading  to  it,  or  do  any 
other  like  thing  for  the  promotion  of  public  justice  or  for  any 
other  lawful  purpose,  and  one  comes  forward  and  does  the  act, 
the  former  or  his  principal  may  be  compelled  to  pay.  It  is  a 
contract  entered  into  and  executed  by  the  act  itself.**    But — 

§  332.  Wiihdrawn.-r-Such  offer,  like  any  other,  may  be 
withdrawn  before  performance.  If  both  it  and  the  withdrawal 
were  by  public  advertisement,  one  to  be  cut  oflf  from  the  reward 
need  not  have  received  actual  notice.^® 

§  333.  Goods  ordered. — ^An  illustration,  so  familiar  as 
scarcely  to  attract  notice,  is  that  of  goods  ordered  of  a  trader 
and  by  him  supplied.  A  contract  is  thereby  formed,  under 
which  the  person  receiving  them  is  compellable  to  pay.  Even 
though  the  goods  did  not  satisfy  the  terms  of  the  order,  if  they 
are  accepted  and  used  the  same  result  foUows.^^ 

The  Doctrine  of  this  Chapter  restated. 

§  334.  The  substance  of  this  chapter  is  embraced  in  the 
simple  proposition,  that  the  law  recognizes  a  contract  only 
when  the  wills  of  the  parties  exactly  coincide,  according  to 
their  outward  manifestations.  In  other  chapters,  the  other  ele- 
ments of  contract  which  must  combine  with  this  and  the  formal- 
ities necessary  to  show  this  concurrence  are  explained. 


232;    Haglll  v.  Kimiey,  9  Or.  250, 

42  Am.  R.  801. 

»  Janvrln  y.  Exeter,  48  N.  H.  83, 
2  Am.  R.  185;    Davis  v.  Munson, 

43  Yt  676, 5  Am.  R.  315;  Thatcher 
y.  England,  3  C.  B.  254;  Loring  y. 
Boston,  7  Met.  409,  411;  Tamer  v. 
Walker,  Law  Rep.  2  Q.  B.  301; 
England  y.  Davidson,  11  A.  &  E. 
856;  Shney  v.  United  States,  92 
U.  S.  73.    See   Babcock  r.  Ray- 


mond, 2  Hilton,  61;  Hayden  T. 
Souger,  56  Ind.  42,  26  Am.  R.  1. 

*o  Shuey  v.  United  States,  92  U. 
S.  73.  As  to  whether  there  need 
be  any  publication,  see  Auditor  y. 
Ballard,  9  Bush,  572,  15  Am.  R. 
728;  Eagle  v.  Smith,  4  Houst.  Del. 
293. 

«i  Dennis  v.  Stoughton,  55  Vt 
871;  Downs  y.  Marsh,  29  Conn.  409; 
Bruce  y.  Pearson,  3  Johns.  534. 
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OHAPTEB  XTTT, 

FORHALmSS  AT  THB  MAKINQ  OF  WRITTEN  OONTRAOTGk 

i  SS6*989.  Introduction. 

S40,841.  The  writlni^ 

S42-348.  Signing. 

849-361.  Delivery. 

862, 868.  Incidental  questlonSi 

864.  Doctrine  of  chapter  restated. 

§  335.  Oral — ^Where  the  contract  is  oral,  it,  of  conrsOy  will 
not  necessarily  be  attended  by  any  formalities;  and  the  proof 
of  it  will  be  goided  by  roles  of  evidence,  not  for  discussion 
here. 

§  336.  Under  seal. — ^We  have  already  considered  of  the 
seal/  and  whatever  else  is  special  to  this  form  of  contract.' 
But  what  is  common  to  it  and  other  written  contracts,  together 
with  some  comparisons  between  the  two  as  to  their  formalities, 
is  within  the  scope  of  this  chapter.  Something  of  its  interpre- 
tation will  appear  in  the  next  chapter. 

§  337.  By  agents — ^Filling  blanks. — ^These  are  for  considera- 
tion in  other  connections.* 

§  338.  Elsewhere. — ^A  few  questions  remain  which,  though 
proper  for  this  chapter,  are  reserved  for  other  places  equally 
or  more  appropriate. 

§  339.  How  chapter  divided. — ^We  shaU  consider,  I.  The 
writing;  II.  The  signing;  in.  The  delivery;  lY.  Incidental 
questions. 

L    The  Writing. 

§  340.  On  what  material. — ^We  have  seen,*  that  the  law  ia 
particular  to  secure  durability  in  the  material  on  which  are 
written  sealed  instruments.  But  since  written  contracts  not 
under  seal  rank  simply  as  parol  ones,"  and  since  the  writing 
may,  as  we  are  about  to  see,  be  even  in  pencil,  there  is  no  reason 

1  Ante,  S  111-  *  Ante,  §  110. 

2  Ante,  §§  103-189.  •  Ante,  §§  26,  158. 
»  Post,  §§  1165-1176. 
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to  require  the  material  to  be  paper  or  parchment ;  wood,  for  ex- 
ample, ought  to  sufSce.  But  on  this  question  the  author  is  not 
able  to  refer  to  authorities. 

§  341.  Consists  of  what. — ^In  general,  not  saying  that  there 
may  not  be  exceptions,  the  use  of  pen  and  ink,  which  is  the  ordi- 
nary method,  is  not  indispensable  to  the  production  of  what 
the  law  wiU  deem  a  writing.*  A  lead-pencil  will  suffice  ^  even 
for  the  party's  signature.®  And  printed  matter,  when  em- 
ployed as  a  writing,  is  equally  good  as  if  done  with  a  pen.' 


n.    The  Signing. 

§  342.  WheQier  necessary. — ^The  common  and  appropriate 
method  of  attesting  a  writing  is  to  sign  it.  But,  in  general,  a 
mere  oral  consent  to  what  has  been  written  out  for  a  contract 
will,  at  the  common  law,  suffice.^'  There  are,  for  example, 
numerous  unsigned  writings  which,  by  reason  of  their  being 
of  legal  validity,  may  be  the  subjects  of  forgery.^*  And  evi- 
dently among  them  are  contracts.^^  A  familiar  illustration  is 
where  one  of  the  parties  signs  a  writing,  and  another  orally  ac- 
cepts it;  both  are  bound.^'  But  under  various  statutes,  a 
leading  one  of  which  is  the  Statute  of  Frauds,  the  contract  to 
have  effect  must  be  signed  by  the  party  to  be  charged. 

§  343.  The  signature— consists  properly  of  the  name  of  the 
party  duly  attached  to  the  writing.    But  the  initials  only,  and 


•  1  Bishop,  Crlm.  Proced.  §  337; 
2  Bishop,  Crim.  Law,  §§  525-627. 

T  Geary  v.  Physic,  7  D.  &.  R.  653, 
5  B.  ft  C.  234;  Reed  v.  Boark,  14 
Tex.  329,  65  Am.  D.  127;  McDowel 
y.  Chambers,  1  Strob.  Eq.  347,  47 
Atn.  D.  539;  Lucas  v.  James,  7 
Hare,  410,  419;  Myers  v.  Vander- 
belt,  3  Norrls,  Pa.  510,  24  Am.  R. 
227. 

8  Geary  y.  Physic,  supra;  Mer- 
ritt  y.  Clason,  12  Johns.  102,  7  Am. 
D.  286;  Porter  y.  Valentine,  41  N. 
T.  S.  507,  18  Misc.  213. 

s  2  Bishop,  Crim.  Law,  ut  sup. 

10  Farmer  v.  Gregory,  78  Ky. 
476;  Bacon  y.  Daniels,  37  Ohio  St 
279;  Dutch  y.  Mead,  36  N.  Y.  Supe- 
rior, 427;  Leake,  Cont.  184.  See 
Tucker  y.  Bruce,  121  Mass.  400; 
Glrard  L.  Ins.  ft  C.  Co.  y.  Cooper, 


162  U.  S.  529,  40  L.  Sd.  1062;  16 
Sup.  Ct  879;  Hlnolt  y.  Brig- 
man,  44  Fla.  589,  33  So.  303.  De- 
liyery  of  a  note  by  an  apparent 
maker  adopts  the  signature.  Har- 
ris y.  Tinder,  109  Mo.  App.  663,  83 
S.  W.  94. 

112  Bishop,  Crlm.  Law,  §  629 
et  seq. 

12  And  see  Selby  y.  Selby,  3 
Merly.  2;  Marshall  y.  Hann,  2  Har- 
rison, 425;  Groye  y.  Hodges,  6 
Smith,  Pa.  504;  Paige  y.  Fullerton 
Woolen  Co.,  27  Vt.  485;  Steams  y. 
Hayen,  16  VL  87;  Pooley  y.  Drlyer, 
5  Ch..D.  458,  468,  469. 

18  Brandon  Manuf.  Co.  y.  Morse, 
48  Vt  322;  Reuss  y.  Picksley,  Law 
Rep.  1  Ex.  342,  362;  Vogel  y.  Pe- 
koe, 167  111.  339,  42  N.  E.  386,  80 
L.  R.  A.  491. 
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especially  the  initials  of  the  Christian  name  with  the  full  sur- 
name, will  suffice/^  and  so  will  the  printed  name,  when  em- 
ployed as  a  signature.^*  .Or  if  a  person,  to  convey  property, 
executes  a  deed  of  it  in  a  name  not  his  own,  he  is  bound  by 
such  name,  and  the  conveyance  is  effectual^*  Indeed  anything 
which  a  man  writes  for  his  name  is,  under  the  common-law 
rules,  a  good  signature;  thus,  the  figures  ''1.  2.  8.,"  written  on 
a  bill  of  exchange,  were  held  to  constitute  the  writer's  valid 
indorsement  of  the  bill,  being  so  intended.^^  On  this  princi- 
ple, the  Christian  name  alone,^®  or  the  English  translation  of 
a  French  name,  as  ''Seam"  for  "Couture,"  "  will  suffice.  This 
doctrine  may  require  some  qualification  under  a  statute  provid- 
ing for  a  signature  by  the  *'name"  of  the  party  j  when,  doubt- 
less, it  must  be  some  word  or  words  by  which  he  is  commonly 
known.*^ 

§  344.  Place  of  signature. — ^The  usual  and  proper  place  for 
the  signature  is  at  the  foot  of  the  matter  which  it  attests.  But, 
in  strict  law,  it  will  suffice  if,  with  the  intent  to  constitute  a 
signing,  it  is  inserted  in  the  writing  at  any  other  place.*^ 

§  345.  Manner  of  signing. — One  signing  a  contract  com- 
monly writes  his  name  with  his  own  hand.  Practically  he  ought 
always  to  do  so  if  able.  Still,  if  another  writes  it  for  him  in 
his  presence  and  at  his  request,''  or  if  he  holds  the  top  of  the 

14  Palmer  y.  Stephens,  1  Denio,  does  not  affect  the  validity  of  the 

471;  Sanborn  v.  Flagler,  9  Allen,  instrument  Dodd  v.  Bartholomew, 

474,  478;    State  v.  Beck,  81  Ind.  44  Ohio  St  171,  6  N.  B.  866. 

500.  ^*  Zann  v.  Haller,  71  Ind.  136,  36 

"2  Bishop,  Grim.  Law,  S  527;  Am.  R.  193;  Walker  v.  Walker,  175 

Commonwealth   y.    Ray,    3    Gray,  Mass.  349,  66  N.  E.  601. 

441;  Schneider  y.  Norris,  2  M.  ft  S.  i*  Augur  y.  Couture,  68  Me.  427. 

286.  20  Reg.  y.  Ayery,  18  Q.  B.  576. 

i«Dayld  y.  Williamsburgh  City  And  see  Gardner  y.  Lucas,  8  Ap. 

Fire  Ins.  Co.,  83  N.  Y.  265,  38  Am.  Cas.  582. 

R.  418;  Janes  y.  Whitbread,  11  C.  «i  Knight  y.  Crockford,  1  Esp. 

B.   406;    Devendorf  y.  West  Vir-  190;  Lemayne  y.  Stanley,  8  Ley.  1; 

ginia  Oil,  etc.  Co.,  17  W.  Va.  135;  Saunderson  y.  Jackson,  2  B.  ft  P. 

Elliot  y.  Davis,  2  B.  ft  P.  338.  And  238;  •  Coddington   y.   Goddard,    16 

see  Nixon  y.  Cobleigh,  52  111.  387.  Gray,  436,  444;  Saunders  y.  Hack- 

iT  Brown  y.  Butchers'  and  Droy-  ney,  10  Lea,  194;  New  England 
era'  Bank,  6  Hill,  N.  Y.  443,  41  Am.  Dressed  Meat  ft  C.  y.  Standard 
D.  755.  Where  an  error  occurs  in  Worsted  Co.,  165  Mass.  828,  43  N. 
the  name  of  a  party  to  a  written  B.  112;  North  St  L.,  etc.  Ass'n  y. 
Instrument  apparent  upon  its  face,  Obert,  169  Mo.  507,  79  S.  W.  1127. 
and,  from  its  contents,  susceptible  2s  Jansen  y.  McCahill,  22  Cal. 
of  correction  so  as  to  identify  the  563,  83  Am.  D.  84;  Frost  y.  Deer- 
party  with  certainty,  such  error  ing,  21  Me.  156;  Pierce  y.  Hakes, 
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pen  while  the  other  writes  it,"  or  makes  his  mark  to  his  name 
which  the  other  has  written ;  "  or,  if  he  acknowledges  the  sig- 
nature, however  made, — ^whether  honestly  by  a  third  person,  or 
by  forgery,  or  by  the  other  party, — ^to  be  his  own,*'  this  is  suifi- 
cient,  even  in  specialties.  But  one's  acknowledgment  that  he 
has  signed  a  written  instrument  will  not,  it  appears,  constitute 
his  signature,  if  there  is  a  mere  blank  where  it  should  stand.^* 
Impressing  on  the  paper  a  stamp,  whereon  is  engraved  the  or- 
dinary signature,  may  suffice.'^ 

§  346.  Beading  at  signing. — One  is  never  required  to,  and 
never  should,  execute  any  written  instrument  without  first 
becoming  fully  acquainted  with  its  contents.'^  He  should  read 
it  if  able;  or,  if  illiterate,**  have  it  read  to  him.  And,  when 
he  has  signed  a  written  contract,  the  law  prima  facie  presumes 
that  he  discharged  this  duty ;  ••  therefore,  whether  in  fact  he 
did  it,  or  chose  to  waive  the  privilege,  his  signature  binds  him.** 
On  the  other  hand,  if  the  instrument  is  fraudulently  read  to 
him  in  terms  different  from  its  real  ones ;  or  if,  not  being  read, 
its  contents  are  fraudulently  misrepresented^  and  he  cannot 


11  Harris,  Pa.  231;  Rex  v.  Long- 
nor,  1  Nev.  ft  M.  576;  Bird  v. 
Decker,  64  Me.  550;  Nye  v.  Lowry, 
S2  Ind.  316.  320;  McMurtry  v. 
Brown,  6  Neb.  368;  Croy  v.  Busen- 
barlc,  72  Ind.  48. 

2s  Helshaw  v.  Langley,  11  Law  J. 
y.  8.  Ch.  17. 

s4  Baker  y.  Dening,  8  A.  ft  E.  94; 
Zimmerman  y.  Sale,  3  Rich.  76; 
Foye  T.  Patch,  132  Mass.  105; 
Brown  y.  McClanahan,  9  Baxter, 
347. 

ssPoweU  y.  Blackett,  1  Esp.  97; 
Peqnawkett  Bridge  y.  Mathes,  7 
N.  H.  230,  26  Am.  D.  737;  Mcln- 
tyre  v.  Park,  11  Gray,  102,  71  Am. 
D.  690;  Rhode  y.  Louthain,  8 
Blackf.  413;  Hill  y.  Scales,  7 
Terg.  410;  Speckels  y.  Sax,  1  E.  D. 
Smith,  253;  Hawkins  y.  Chace,  19 
Pick.  502;  Wellington  y.  Jackson, 
121  Mass.  157, 159;  Sisters  of  Char- 
ity y.  Kelly,  67  N.  Y.  409;  Haynes 
y.  Haynes,  33  Ohio  St.  598,  31  Am. 
R.  679;  Nye  v.  Lowry,  82  Ind.  316, 
320;  Clongh  y.  Clough,  73  Me.  487» 
40  Am.  R.  386. 


s«  Jones  y.  Gurlie,  61  Miss.  423. 

ST  Bennett  y.  Brumfitt,  Law  Rep. 
8  C.  P.  28. 

MWeller's  Appeal,  7  Out  Pa. 
594;  Hazard  y.  Griswold,  21  Fed. 
178. 

29  Manser's  Case,  2  Co.  3a. 

•0  Smyth  y.  Munroe,  84  N.  Y.  354, 
361;  Campau  y.  Lafferty,  50  Mich. 
114;  Foye  y.  Patch,  132  Mass.  105. 

»i  Thoroughgood's  Case,  2  Co. 
9a;  Chapman  y.  Rose,  56  N.  Y.  137, 
15  Am.  R.  401;  Rex  y.  Longnor,  1 
Ney.  ft  M.  576;  School  Committee 
y.  Kesler,  67  N.  C.  443;  Wheeler  ft 
Wilson  Manuf.  Co.  y.  Long,  8 
Bradw.  463;  McCormack  y.  Mol- 
burg,  43  la.  561;  Susquehanna  Mut. 
Fire  Ins.  Co.  y.  Swank,  6  Out.  Pa. 
17;  Weller's  Appeal,  supra;  Frits 
y.  Frits,  32  Ark.  327;  Maine  Mut, 
etc.  Ins.  Co.  y.  Hodgklns,  66  Me. 
109;  Bostwick  y.  Mut  L.  Ins.  Co., 
116  Wis.  392,  92  N.  W.  246;  Fer- 
rell  y.  Ferrell,  53  W.  Va.  515,  44 
S.  E.  187;  Novelty  Mill  Co.  y. 
Heinzerling,  39  Wash.  244,  81  Pac 
742. 
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himself  read,  or  is  otherwise  without  laches,  he  will  not  be 
holden  by  the  signing.'^  If  the  thing  signed  is  commercial  pa- 
per, and  it  passes  into  the  hands  of  an  innocent  third  person,, 
or  is  a  mortgage  on  the  security  of  which  an  innocent  third 
person  lends  his  money,  or  is  any  other  instrument  where  the 
question  arises  simply  between  the  defrauded  signer  and  a  de- 
frauded third  person,  it  does  not  seem  quite  clear  how  far  this 
fact  will  increase  the  responsibility  of  the  signer.  But  evi- 
dently he  will  sometimes  be  holden  in  these  circumstances  when 
he  would  not  be  in  a  litigation  with  the  person  practicing  the 
fraud.'*  On  this  class  of  questions,  it  has  been  well  observed 
that  ''the  authorities  are  conflicting."  *^  In  reason,  to  some  of 
these  cases  the  common-law  doctrine  must  be  applicable,  that, 
as  between  two  innocent  persons,  the  law  casts  its  protection 
over  the  one  who  is  the  more  absolutely  vigilant  and  without 
carelessness.  If  the  writing  was  correctly  read  to  a  party  hav- 
ing the  legal  capacity  to  contract,  he  cannot  avoid  the  effect  of 
his  signature  by  showing  his  own  misapprehension  of  its  mean- 


S5 
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§  347.  Intent  in  the  signing. — ^The  signing  must  be  with  in- 
tent to  execute  the  instrument  as  a  contract,  else  it  will  not  bind 
the  parties."    Hence, — 

§  348.  All  the  signatures. — ^If,  by  parol  stipulation,'^  or,  a 
fortiori,  if  by  the  writing  itself,'*  the  contract  was  not  to  be 


Mlb.;  Sims  v.  Bice,  67  111.  88; 
Snffem  v.  Butler,  3  C.  B.  Green, 
220;  Green  y.  North  Buffalo,  6 
Smith,  Pa.  110;  Palmer  ▼.  Largent, 

5  Neb.  223,  25  Am.  R.  479;  Cole  v. 
Williams,  12  Neb.  440;  Trambly 
y.  Ricard,  130  Mass.  259,  261;  First 
National  Bank  y.  Llerman,  5  Neb. 
247;  Griffith  y.  Short,  14  Neb.  259; 
Consols  Ins.  Ass'n  y.  Newall,  3 
Post.  &  P.  130;  Hummel  y.  Tyner, 
70  Ind.  84;  Webb  y.  Corbin,  78  Ind. 
403.    See  post,  S§  645,  655;  Ind.  D. 

6  W.  Ry.  Co.  y.  Fowler,  201  111. 
152,  65  N.  E.  394. 

ss  Roach  y.  Karr,  18  Kan.  529, 26 
Am.  R.  788;  Kellogg  y.  Curtis,  65 
Me.  59;  WilllamB  y.  Stoll,  79  Ind. 
80;  Whitaker  y.  Miller,  83  111.  381, 
41  Am.  R.  604.  See  post,  %%  64&- 
649,  655. 


•4  Kellogg  y.  Curtis,  supra. 

M  Jackson  y.  Lemle,  36  La.  An. 
855. 

^•Griersan  y.  Mason,  60  N.  Y. 
394;  Armstrong  y.  McGhee,  Addi- 
son, 2G1;  MorHll  y.  Tehama  Con- 
solidated Mill,  etc.  Co.,  10  Ney.  125 ; 
Ramaley  y.  Leland,  6  Rob.  N.  T. 
858. 

ST  Butler  y.  Smith,  35  Miss.  457; 
Keener  y.  Crago,  32  Smith,  Pa.  166; 
Laird  y.  Campbell,  4  Out  Pa.  159; 
Whitford  y.  Laldler,  94  N.  Y.  145„ 
151,  152,  46  Am.  R.  131;  Latch  ▼. 
Wedlake,  11  A.  ft  B.  959. 

sswaggeman  y.  Bracken,  52  IlL 
468;  Sharp  y.  U.  S.,  4  Watts,  21, 2S 
Am.  D.  676  (which  compare  with 
People  y.  Johr,  22  Mich.  461); 
Bean  y.  Parker,  17  Mass.  591,  605; 
Barber  y.  Burrows,   51  Cal.  404» 
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deemed  complete  until  other  signatures  should  be  added,  it^ 
without  such  addition,  will  not  bind  those  who  have  signed 
it.**  But,  if  nothing  of  this  appears,  the  parties  signing  will 
be  holden,  though  even  on  the  face  of  it  the  signatures  of  others^ 
were  contemplated  by  the  draughtsman.^^  To  an  extent  not 
quite  clear  on  the  authorities,  for  they  are  discordant,  a  doc- 
trine of  the  section  before  the  last  may  be  invoked  here  also,  for 
the  protection  of  innocent  third  persons  who  have  incurred  ob- 
ligations in  reliance  on  what  appeared  to  be  a  duly  executed 
contract.** 

m.    The  Delivery. 

§  349.  Essential. — ^Not  only  a  specialty,  as  we  have  already 
seen,**  but  a  promissory  note  **  and  every  other  written  con- 
tract, must,  to  take  effect,  be  delivered;  and  the  delivery  must 
be  absolute,  not  as  a  mere  escrow.** 


473;   Chase  ▼.  Bailey,  49  Vt  71; 
Woodin  ▼.  Durfee,  46  Mich.  424. 

»»  Unimportant  omission. — ^Where 
one  signed  a  composition  deed 
with  creditors  under  the  stipula- 
tion that  it  should  not  bind  him 
unless  aU  signed,  the  failure  to 
execute  it  by  a  single  creditor, 
whose  claim  was  only  two  and  a 
half  dollars,  was  held  not  to  avoid 
the  deed;  the  condition  being 
"substantially  and  legally  com- 
plied with."  Fahey  v.  Clarke,  80 
Ky.  613.  This  is  an  instructiye  ap- 
plication of  the  maxim  that  the 
law  does  not  concern  itself  about 
trifles.  1  Bishop,  Crim.  Law,  §  212. 
And  so,  if  one's  signature  is  placed 
by  another  and  ratification  of  the 
act  is  refused.  Griefen  v.  Hubbard, 
112  ni.  App.  16. 

MHaskins  ▼.  Lombard,  16  Me. 
140,  33  Am.  D.  645;  Webb  ▼.  Baird, 
27  Ind.  368,  89  Am.  D.  507;  Adams 
T.  Bean,  12  Mass.  137,  7  Am.  D.  44; 
Cutter  T.  Whittemore,  10  Mass.  442 ; 
Hallett  y.  Collins,  10  How.  U.  S. 
174;  Scott  V.  Whipple,  5  Greenl. 
336;  Dillon  v.  Anderson,  43  N.  Y. 
231;  State  t.  Lewis,  73  N.  C.  138, 
21  Am.  R.  461;  Los  Angeles  v.  Mel- 
Ins,  59  CaL  444. 


*i  Lyttle  V.  Cozad,  21  W.  Va.  183; 
Nash  y.  Fugate,  32  Grat.  595,  34 
Am.  R.  780;  Mowbray  y.  State,  88 
Ind.  324,  330;  Sartwell  y.  Hum- 
phrey, 136  Mass.  396;  Dayis  y. 
Gray,  61  Tex.  506;  Hastings,  etc. 
R.  ft.  y;  Miles,  56  la.  447;  Loying 
y.  Dixon,  56  Tex.  75;  Underbill  y. 
Horwood,  10  Ves.  209,  225. 

4sAnte,  §  113;  Slicher  y.  Keleer 
(N.  J.  Ch.),  61  Atl.  434. 

43Burson  y.  Hunting^ton,  21 
Mich.  415,  4  Am.  R.  497;  Howe  y. 
Ould,  28  Grat.  1;  Mason  y.  Gardi- 
ner, 186  Mass.  515,  71  N.  B.  952. 

4«  Hopper  y.  Eiland,  21  Ala.  714; 
Carter  y.  McClintock,  29  Mo.  464; 
Lansing  y.  Gains,  2  Johns.  300,  3 
Am.  D.  422;  Fay  y.  Richardson,  T 
Pick.  91;  McPherson  y.  Meek,  30 
Mo.  345;  Freeman  y.  Peay,  23  Ark. 
439;  Hawkes  y.  Pike,  105  Mass. 
560,  7  Am.  R.  554;  Thatcher  y.  St. 
Andrew's  Church,  37  Mich.  264; 
HefTron  y.  Flanigan,  37  Mich.  274; 
Joh--;a  y.  Brook,  31  Miss.  17,  66 
Am.  D.  547;  Jelks  y.  Barrett,  52 
Miss.  315;  White  y.  Core,  20  W.  Va. 
272;  Rex  y.  Lambton,  5  Price,  428; 
Hyner  y.  Dickinson,  32  Ark.  776; 
Martin  y.  Witty,  104  Mo.  App.  262,. 
78  S.  W.  829. 
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§  350.  Defined. — ^The  delivery  of  a  written  contract  is  any 
act  whereby  the  party  delivering  it  relinquishes  his  power  over 
the  writing,  whether  by  passing  it  directly  to  the  other  party, 
or  to  any  third  person,  or  otherwise,  with  the  expressed  or  im- 
plied intent  that  it  shall  operate  as  a  contract ;  the  other  party, 
in  fact,  or  in  presumption  of  law,  consenting  thereto." 

§  351.  Elements  and  reasons. — ^This  question  most  frequently 
arises  where  the  contract  is  single, — ^that  is,  not  in  duplicate, — 
and  it  conveys  or  promises  something  from  the  delivering  party 
to  the  other ;  as,  for  example,  where  it  is  a  deed  of  land.  Then 
there  must  be,  either  in  fact  or  by  presumption  of  law,  a  relin- 
quishment of  the  writing  by  the  grantor  or  promisor,  his  intent 
that  it  shall  take  effect,  and  its  acceptance  by  the  other  party.** 
But  so  much  of  this  comes  or  may  come  by  operation  of  law 
from  acts  which  outwardly  fall  short  of  what  is  thus  stated,  and 
from  intents  which  the  law  presumes  though  in  truth  they  may 
not  exist,  and  in  the  cases  the  courts  so  often  overlook  impor- 
tant principles  to  which  they  would  assent  if  their  attention 
was  called  to  them,  that  the  question  appears  in  the  books  some- 
what confused,  and  the  judicial  utterances  and  adjudications 
seem  not  absolutely  harmonious.  Three  principles  ought  con- 
stantly to  be  borne  in  mind :  the  one,  that  the  law  presumes  an 
acceptance  of  whatever  is  beneficial  to  a  party  to  whom  it  is  con- 
veyed ;  *^  another,  that  one  who  has  in  his  possession  anything 
belonging  to  a  third  person  is  under  the  duty  to  deliver  it  to 


46  The  books  seem  absolutely 
bare  of  definitions  of  the  delivery 
sufficiently  precise  to  be  of  value. 
After  examining  a  good  deal  of 
matter  under  this  head,  for  the 
purpose  of  quoting  definitions  by 
others,  I  find  nothing  which  would 
be  of  any  essential  service  to  the 
reader.  As  to  the  elements  Of  this 
definition,  see,  among  other  places, 
Thompson  v.  E^aston,  31  Minn.  99; 
Jelks  V.  Barrett,  52  Miss.  315,  24 
Am.  R.  427;  Campbell  v.  Thomas, 
42  Wis.  437;  Howe  v.  Ould,  28 
Grat.  1;  Vaughan  v.  Qodman,  94 
Ind.  191;  Davenport  v.  Whlsler,  46 
la.  287;  Jamison  v.  Craven,  4  Del. 
Ch.  311;  Brunn  v.  Schuett,  59  Wis. 
260,  48  Am.  R.  499;  Fisher  v.  Hall, 
41  N.  Y.  416;  American  &  Co.  v. 


Frank,  62  la.  202;  Thatcher  v.  St. 
Andrew's  Church,  37  Mich.  264; 
Kennilf  v.  Caulfleld,  140  Cal.  34,  73 
Pac.  803;  Hildebrand  v.  WUlig,  64 
N.  J.  Eq.  249,  63  Atl.  1035. 

"Brown  v.  Brown,  66  Me.  316; 
Jordan  v.  Davis,  108  111.  336;  Mudd 
V.  Dillon,  166  Mo.  110,  66  S.  W.  973. 

47  Stirling  v.  Vaughan,  11  East, 
619,  623;  Garnons  v.  Knight,  5  B. 
&  C.  671,  692;  Jones  v.  Swayze,  13 
Vroom,  279;  Elsberry  v.  Boykin,  65 
Ala.  336,  341;  Parker  v.  Parker,  56 
la.  Ill,  113;  Palmer  v.  Palmer,  62 
la.  204;  Church  v.  Gilman,  15 
Wend.  656,  30  Am.  D.  82;  Tibbals 
V.  Jacobs,  31  Conn.  428;  Mallory  v. 
Stodder,  6  Ala.  801;  Wenster  ▼. 
Folin,  60  Kan.  334,  56  Pac.  490. 
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the  owner,  whether  such  owner  knows  of  the  thing  and  its  pos- 
session or  not ;  ^"  the  third,  that,  when  the  contract  has  taken 
effect, — as,  for  example,  when  a  deed  of  land  has  operated  to 
transfer  the  title, — ^the  x)ossession  of  the  writing  becomes  unim- 
portant.**   Bearing  these  principles  in  mind, — 

§  352.  Possessian — (To  whom  deliver). — The  ordinary  and 
proper  possession  of  the  contract,  on  and  after  its  delivery,  is 
with  the  party  taking  a  benefit  thereunder.  But  it  is  possible 
there  should  be  a  valid  delivery  while  yet  it  does  not  appar- 
ently pass  from  the  maker's  possession;  as,  if  the  obligor  in  a 
bond,  after  signing  and  sealing  it,  holds  it  out  in  his  hand  and 
says  to  the  obligee,  **Here  is  your  bond,  what  shall  I  do  with 
itt"  this  is  a  delivery  though  it  is  not  otherwise  transferred 
to  the  latter.  The  reader  will  notice  that  the  maker  of  the  writ- 
ing, in  this  case,  relinquished  all  right  to  it,  and  put  it  in  the 
power  of  the  other  party,  who  accepted  its  benefit,  to  take  pos- 
session of  it,  and  such  party's  right  to  the  possession  became 
absolute  and  irrevocable.  After  that,  the  delivery  being  ac- 
complished, it  was  of  no  legal  consequence  what  became  of  the 
writing.  And  it  is  believed  that  these  are  the  true  elements. 
of  a  delivery.*®    A  delivery  to  the  party's  agent  is  the  same  as 


«•  The  law  Is  full  of  affirmations 
of  this  doctrine.  Thus,  if  one 
finds  goods  which  another  has 
lost,  and  knows  who  the  owner  is, 
his  duty  is  to  restore  them;  and 
if,  instead  of  doing  this,  he  con- 
Terts  them  to  his  own  use,  he  com- 
mits larceny  of  them.  2  Bishop, 
Crim.  Law,  S  882.  Another  iUus- 
tralion  is  from  the  doctrine  of  in- 
terpleader. If  one  has  a  thing  of 
value  in  his  possession,  it  being 
conceded  that  he  Is  under  obliga- 
tion to  deliver  It  to  the  true  owner, 
then  if  two  persons  claim  it  under 
different  titles,  a  bill  of  inter- 
pleader may  be  maintained  in 
equity  to  settle  the  right.  2  Story, 
Eq.  9  806.  This  could  not  be  if 
one  might  do  as  he  chose  about  de- 
livering up  a  thing  to  its  owner. 
But  It  Is  needless  to  multiply 
proofs  of  so  plain  and  familiar  a 
doctrine.  Ind.  Trust  Co.  v.  Byram 
(Ind.  App.),  72  N.  B.  670. 


«•  Austin  V.  Fendall,  2  MacAr. 
362;  Taliaferro  v.  Rolton,  34  Ark. 
503;  Hart  v.  Rust,  46  Tex.  556; 
Towery  v.  Henderson,  60  Tex.  291 ; 
Otis  V.  Spencer,  102  111.  622,  40  Am. 
R.  617. 

50  Folly  V.  Vantuyl,  4  Halst.  153 ; 
Waddell  v.  Hewitt,,!  Ire.  Eq.  475; 
Gamons  v.  Knight,  5  B.  &  C.  671; 
Farrar  v.  Bridges,  5  Humph.  411^ 
42  Am.  D.  439;  Harris  v.  Saunders, 
2  Strob.  Eq.  370;  Xenos  v.  Wick- 
ham,  Law  Rep.  2  H.  L.  296;  Scrug- 
ham  V.  Wood,  15  Wend.  545,  30 
Am.  D.  75;  Hall  v.  Palmer,  3  Hare, 
532,  8  Jur.  459;  Hope  v.  Harman, 
11  Jur.  1097,  1100;  Regan  v.  Howe, 
121  Mass.  424,  426;  Fisher  v.  Hall, 
41  N.  Y.  416;  Gage  v.  Gage,  3G 
Mich.  229;  McLure  v.  Colclough,  17 
Ala.  89;  Mallett  v.  Page,  8  Ind. 
364;  Stevens  v.  Hatch,  6  Minn.  64; 
Warren  v.  Swett,  11  Fost  N.  H. 
332;  Floyd  v.  Taylor,  12  Ire.  47; 
Dayton  v.  Newman,  7  Harris,  Pa. 
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[§  353. 


to  himself;  *^  and,  beyond  this,  within  a  principle  stated  in  the 
last  section,  a  delivery  to  any  third  person  is  likewise  the  same. 
Nor,  since  the  party  is  by  law  presumed  to  accept  it,  will  it  be 
otherwise  should  he  be  ignorant  of  the  fact.'*  A  fortiori,  the 
delivery  of  a  trust  deed  to  the  cestui  que  trust  will  suffice.** 

§  353.  Acceptance  by  third  person. — ^In  these  cases  of  the 
delivery  of  the  writing  to  a  third  x>erson,  there  is  authority  for 
sa3ring  that,  if  he  does  not  undertake  to  act  as  the  agent  of  the 
party  to  whom  it  runs,  and  this  party,  by  no  word  or  sign,  sig- 
nifies his  acceptance  of  it,  there  is  no  delivery."  And  in  just 
reasoning,  whether  the  third  person  accepts  or  declines  the  sup- 
posed agency,  if  the  grantor  or  promisor  does  not  relinquish  all 
dominion  over  the  writing  and  all  power  to  reclaim  it,  such  de- 
livery is  not  effectual.**    But  if  the  third  person  so  far  acts  as 


194;  Goodright  v.  Gregory,  Lofft, 
339.  There  appear  to  be  some  dif- 
ferences of  judicial  opinion  as  to 
bow  far  the  writing,  where  a  de- 
livery is  meant,  must  pass  out  of 
the  control  of  the  maker.  That 
It  must  so  pass  seems  to  be  af- 
firmed in  such  cases  as  the  follow- 
ing: Johnson  v.  Brook,  31  Miss.  17, 
66  Am.  D.  547;  Jelks  v.  Barrett,  52 
Miss.  315;  Johnson  v.  Farley,  45 
N.  H.  505;  Rivard  v.  Walker,  39 
111.  413;  Cook  v.  Brown,  34  N.  H. 
460;  O'Neal  v.  Brown,  67  Ga.  707; 
Hatton  y.  Jones,  78  Ind.  466.  See 
Canfleld  v.  Ives,  18  Pick.  253;  Rut- 
ledge  y.  Montgomery,  30  Ga.  899. 
Still  I  cannot  but  think  that  these 
differences  are  reasonably  recon- 
ciled by  a  comparison  of  the  prin- 
ciples stated  in  the  text.  The  writ- 
ing, it  seems  to  me,  must  go  out  of 
the  control  of  the  promisor  or 
grantor,  yet  this  need  be  only  for 
the  instant  during  which  the  de- 
liyery  is  taking  effect.  If  the  one 
In  whose  possession  it  is,  tenders 
to  the  other  the  manual  control  of 
it, — so  relinquishing  for  the  in- 
stant all  power  oyer  it, — and  the 
other  accepts  it  without  taking  it 
Into  his  hands,  this  suffices,  but 
nothing  less  will.  A.  fortiori,  where 
the  former  transfers  to  the  latter 
the  possession,  under  the  mutual 


understanding  that  he  has  no  fur- 
ther claim  to  it,  his  power  oyer  it 
is  gone.  Bunnell  y.  Bunnell,  23 
Ky.  L.  R.  800,  64  S.  W.  420;  Baker 
y.  Hall,  214  111.  364,  73  N.  E.  351. 

81  Eyerett  y.  Whitney,  55  la.  146; 
Adams  y.  Ryan,  61  la.  733;  Henry 
y.  Anderson,  77  Ind.  861;  Bond  y. 
Wilson,  129  N.  C.  325,  40  S.  E.  179 ; 
Webb  y.  Webb  (la.),  104  N.  W. 
438. 

B2  Gamons  y.  Knight,  5  B.  ft  C. 
671;  Withers  y.  Jenkins,  6  S.  C. 
122;  Palmer  y.  Palmer,  62  la.  204; 
My  rover  y.  French,  73  N.  C.  609; 
Jones  y.  Swayze,  13  Vroom,  279; 
Elsberry  y.  Boykin,  65  Ala.  336; 
Wheelwright  y.  Wheelwright,  2 
Mass.  447,  452,  3  Am.  D.  66;  Hatch 
y.  Hatch,  9  Mass.  307,  6  Am.  D.  67; 
Regan  y.  Howe,  121  Mass.  424; 
Byington  y.  Moore,  62  la.  470;  Ex- 
ton  y.  Scott,  6  Sim.  31;  Lloyd 
y.  Bennett,  8  Car.  &  P.  124.  See 
Grugeon  y.  Gerrard,  4  Y.  ft  Col.  Ez« 
119 ;  Peters  y.  Berkemeier,  184  Mo. 
393,  83  S.  W.  747. 

6s  Crocker  y.  Lowenthal,  88  111. 
579. 

6«  Johnson  y.  Farley,  45  N.  H. 
505;  Curtis  y.  Gorman,  19  111.  141; 
Carey  y.  Dennis,  13  Md.  1;  State  y. 
Oden,  2  Har.  ft  J.  108,  note. 

BB  Brown  y.  Brown,  66  Me.  316; 
Williams  y.  Schatz,  42  Ohio  St.  47. 
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to  have  the  writing  in  his  possession,  the  grantee  or  promisee 
being  the  owner  of  it  by  reason  of  the  other  party's  having  re- 
linquished it,  the  law**  creates  the  promise**^  to  deliver  it  to 
the  owner  whether  in  form  he  consents  or  refuses,  so  that  in 
this  way  the  instrument  becomes  effectual. '  And  this  is  believed 
to  be  the  true  doctrine.*^ 

§  354.  Delivery  to  post-office. — ^The  putting  of  a  deed  or 
promissory  note  into  the  post-office,  directed  to  the  grantee  or 
promisee,  is  a  delivery  if  so  intended.'* 

§  355.  Delivery  to  register  for  record. — ^The  delivery  of  a 
deed  of  lands  to  the  register  of  deeds  for  record  is,  when  viewed 
independently  of  its  special  circumstances,  neither  a  delivery  to 
the  party  in  point  of  law,  nor  conclusive  evidence  of  a  prior 
delivery  to  him  in  fact.  The  authorities,  as  to  its  precise  effect, 
are  not  quite  harmonious;  but,  by  some  of  them,  and  on  princi- 
ple, it  is  a  delivery  to  the  party  if  so  intended,  not  otherwise ; 
also,  it  is  prima  facie  evidence  of  such  prior  delivery.  It  is  not 
worth  while  here  to  distinguish  the  cases,  but  a  reference  to  a 
few  of  them  may  be  convenient.  *• 

§  356.  Delivery  as  escrow. — ^The  term  ** escrow"  is  com- 
monly applied  to  deeds,  but  evidently  it  is  equally  applicable 
to  other  written  contracts.*^  The  instrument  is  called  by  this 
name  when,  after  formal  execution  appears  on  its  face,  it  is 


M  Ante,  S  351 

»T  Ante,  §  204. 

saconsnlt,  among  other  cases. 
Brooks  T.  Marbury,  11  Wheat  78, 
96-98;  Tompkins  v.  Wheeler,  16 
Pet  106, 113;  Garnons  v.  Knight,  5 
B.  A  C.  671;  Grove  v.  Brlen,  8  How. 
U.  a  429;  Merrills  v.  Swift,  18 
Conn.  257,  46  Am.  D.  315;  Wood- 
ward T.  Camp,  22  Conn.  457,  461; 
Pfntard  t.  Bodle,  20  Johns.  184. 

MMcKinney  y.  Rhoads,  5  Watts, 
343;  MitcheU  v.  Byrne,  6  Rich.  171; 
Klrkman  t.  Bank  of  America,  2 
Coldw.  397.  And  compare  with 
ante,  §  328. 

60  Barns  t.  Hatch,  3  N.  H.  304, 
14  Am.  D.  369;  Hayes  ▼.  Davis,  18 
N.  H.  600;  Derry  Bank  v.  Webster, 
44  N.  H.  264,  268;  Harman  y.  Ober- 
dorfer,  33  Grat.  497;  Walsh  v.  Ver- 
mont Mat  Fire  Ins.  Co.,  54  Vt 


851;  Connard  y.  Colgan,  55  la.  538; 
Tharp  y.  Jarrell,  66  Ind.  52;  Pal- 
mer y.  Palmer,  62  la.  204;  Alex- 
ander y.  Alexander,  71  Ala.  295, 
297;  Walton  y.  Burton,  107  111.  54; 
Union  Mut  Ins.  Co.  y.  Campbell,  95 
111.  267,  35  Am.  R.  166;  Gould  y. 
Day,  94  U.  S.  405;  Summers  y. 
Darne,  31  Grat  791.  And  see  Lloyd 
y.  Bennett,  8  Car.  &  P.  124;  Foley 
y.  Howard,  8  la.  56;  Ward  y.  Ward, 
2  Hasrw.  226;  Burt  y.  Caseety,  12 
Ala.  734;  Stewart  y.  Weed,  11  Ind. 
92;  Hogadone  y.  Grange  Mut  F. 
Ins.  Co.,  133  Mich.  339,  94  N.  W. 
1045,  10  Det.  L.  N.  171;  Brier  y. 
Erler,  124  la.  726, 100  N.  W.  856. 

«iOrtmann  y.  Monroe  Bank,  49 
Mich.  56;  Stewart  y.  Anderson,  59 
Ind.  375;  Kemp  y.  Walker,  16 
Ohio,  118;  Baum  y.  Parthurst,  26 
111.  App.  128. 
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[§  357, 


committed  to  a  third  person  to  be  delivered  and  to  take  effect 
on  the  happening  of  a  contingency.**  There  appear  to  be  na 
rules,  other  than  as  disclosed  in  the  next  section,  limiting  ta 
any  class  the  person  competent  to  be  custodian  of  an  escrow. 
Even  the  attorney  of  the  grantee  is  competent.**  And  the 
grantee  may  be  the  agent  of  the  grantor  to  convey  the  escrow 
to  the  third  person.**    Further  as  to  which, — 

§  357.  Specialty  and  simple  contract^  distinguished. — ^The 
delivery  of  a  deed  to  the  grantee  in  person  gives  it  immediate 
force,  even  though  accompanied  by  an  oral  stipulation  that  it 
shall  not  take  effect  until  a  specified  contingency  has  trans- 
pired. Such  stipulation,  or  condition,  is  simply  void.**  But 
it  is  otherwise  of  a  written  contract  not  under  seal;  a  parol 
condition  that  its  operation  shall  commence  only  on  the  trans- 
piring of  a  future  event  will  be  good.**  If  at  the  first  impres- 
sion this  distinction  seems  technical,  a  minuter  examination 


•t  Worrall  v.  Mnnn,  1  Selden,  229, 
55  Am.  D.  330;  Badcock  v.  Stead- 
man»  1  Root,  87 ;  Knopf  v.  Hansen, 
37  Minn.  215,  33  N.  W.  781. 

«s  Watkins  v.  Nash,  Law  Rep.  20 
Eq.  262;  Price  v.  Pittsburgh,  etc. 
R.  R.,  34  111.  13;  Ashford  v.  Pre- 
wltt,  102  Ala  264,  14  So.  663,  48 
Am.  St.  Rep.  37. 

•«  Brown  v.  Reynolds,  5  Sneed, 
Tenn.  639;  Dletz  v.  Parish,  53  How. 
Pr.  217,  223;  Gilbert  v.  North 
Amer.  Fire  Ins.  Co.,  23  Wend.  43, 
35  Am.  D.  543.  But  this  has  been 
questioned  as  to  the  case  where 
the  grantee  violates  his  trust  Bra- 
man  y.  Bingham,  26  N.  Y.  483,  491, 
492.  In  Dletz  y.  Parish,  supra, 
Freedman,  J.,  observed:  "A  deed 
may  be  deposited  with  the  grantee, 
or  handed  to  him,  for  any  purpose 
other  than  as  the  deed  of  the 
grantor  or  as  an  effective  instru- 
ment between  the  parties,  without 
becoming  at  all  operative  as  a 
deed."    Page  223. 

«Co.  Lit  36o;  Miller  v.  Fletcher, 
27  Grat  403,  21  Am.  R.  356;  Foley 
y.  Cowgill,  5  Blackf.  18,  32  Am.  D. 
49;  Holford  v.  Parker,  Hob.  246; 
Morise  v.  Leigh,  1  Dy.  34&;  Bad- 


cock  y.  Steadman,  1  Root,  87; 
Jordan  y.  Pollock,  14  Ga  145; 
Graves  v.  Tucker,  10  Sm.  AM.  9; 
Worrall  v.  Munn,  1  Selden,  229.  55 
Am.  D.  330;  Braman  v.  Bingham, 
26  N.  Y.  483;  Gibson  v.  Partee,  2 
Dev.  Ik  Bat  530;  Hagood  v.  Harley, 
8  Rich.  825;  Williams  y.  Higgins, 
69  Ala  517;  Wendlinger  v.  Smith, 
75  Va  309,  40  Am.  R.  727;  McCann 
y.  Atherton,  106  111.  31;  Watkins 
y.  Nash,  Law  Rep.  20  Bq.  262; 
Mays  y.  Shields,  117  Ga.  814,  45  S. 
B.  68.  Rule  applies  to  a  bond. 
Easton  v.  Driscoll,  18  R.  L  318,  27 
Atl.  445.  And  to  a  lease.  Hallen- 
beck  y.  Chapman  (N.  J.  L.),  63 
AU.  498. 

•eAnte,  §  170;  Westman  ▼. 
Krumweide,  30  Minn.  313  (where 
it  is  said  that  the  authorities  to 
these  two  propositions  oY  the  text, 
many  of  which  are  cited,  are  not 
absolutely  uniform) ;  Alexander  y. 
Wilkes,  11  Lea,  221  (but  see  Stew- 
art y.  Anderson,  59  Ind.  375) ; 
Michels  y.  Olmstead,  14  Fed.  219; 
Burke  v.  Dulaney,  153  U.  S.  228. 
See,  also,  State  v.  Wallis,  57  Ark, 
647,  20  a  W.  811. 
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will  show  it  to  be  otherwise.  In  the  case  of  a  specialty,  there 
could  be  no  incorporation  into  it  of  a  parol  condition  postpon- 
ing its  effect  without  destroying  its  character  as  a  sealed  in- 
strument.*' But  oral  and  written  simple  contracts  being  equally 
parol  ones,  the  degree  of  this  instrument  is  not  reduced  by  the 
oral  condition. 

§  358.  Second  delivery. — ^When  the  condition  on  which  the 
escrow  was  committed  to  the  custodian  is  fulfilled,  he  should 
deliver  it  to  the  grantee.  If,  in  violation  of  his  trust,  he  de- 
livers it  without  such  fulfillment,  or  if  in  any  other  way  it 
comes  into  the  hands  of  the  grantee  surreptitiously,  it  passes 
nothing.**  There  may  be  special  cases,  such  as  where  the  holder 
of  the  escrow  is  the  grantor's  agent  under  circumstances  to 
justifjr  the  grantee  in  believing  him  authorized,  wherein  the 
grantor  will  be  estopped,  after  delivery  by  the  agent,  to  deny 
that  it  was  authorized  and  eflPectual.**  If  an  escrow  is  fraudu- 
lently delivered,  equity  may  interfere  with  its  injunction 
against  acting  thereon, — a  remedy  concurrent  with  the  law's,, 
which  holds  the  delivery  void.''* 

§  359.  When  takes  effect.— Ordinarily,  the  delivery  of  the- 
escrow  to  the  grantee  by  the  holder  is  essential  to  its  taking 
effect  as  a  deed,  even  where  the  condition  has  been  fulfilled.'^ 
When,  after  fulfillment,  it  is  delivered,  its  effect  in  general 

I 
•T  Ante,  S  133.  to  Wyckoff  ▼.  Victor  Sewing  Ma- 
tt Cressinger  v.  Dessenburg,  42  china  Co.,  43  Mich.  309. 
Mich.  580;  People  v.  Bostwlck,  32  ti  4  Kent,  Com.  454;  Bushel  v. 
N.  Y.  445;  Robbins  v.  Magee,  76  Pasmore,  Holt,  213;  Harkrea46r  v. 
Ind.  381;  Skinner  v.  Baker,  79  111.  Clayton,  56  Miss.  383,  31  Am.  R. 
496;  White  v.  Core,  20  W.  Va.  272;  369;  Simpson  v.  McGlathery,  52 
Peter  v.  Wright,  6  Ind.  183;  Rus-  Miss.  728;  Chastien  v.  Philips,  11 
sell  T.  Rowland,  6  Wend.  666;  Ire.  256.  I  think  that  such  is  the 
Everts  v.  Agnes,  4  Wis.  343, 65  Am.  law,  and  that  it  is  sufficiently 
D.  314;  Ogden  v.  Ogden,  4  Ohio  St.  shown  by  the  authorities  just  cited. 
182;  Hogueland  ▼.  Arts,  113  la.  But  it  Is  manrellous  how  speciously 
634,  85  N.  W.  818.  In  Schmidt  v.  they  might  severally  be  reasoned 
Village,  etc,  131  Mich.  197,  91  N.  away.  In  principle,  the  law  must 
W.  131»  it  was  held  that  where  be  so.  The  oral  condition  on 
the  party  holding  the  escrow  was  which  the  deed  is  transferred  to 
to  deliver  upon  the  performance  the  third  person  cannot  be  held  to 
of  the  condition,  his  doing  so  prior  pertain  to  the  deed,  for  the  reason 
thereto  constituted  delivery  as  to  Just  above  stated.  Ante,  §  357.  It 
bonds  of  a  city  in  the  hands  of  an  is,  therefore,  a  condition  in  the 
innocent  purchaser.  contract  for  delivery;  namely,  that 
«•  filmonton's  Estate,  4  Watts,  the  deed  shall  not  be  delivered  to 
180;  Thomas  v.  Bleakie,  136  Mass.  the  grantee  until  a  specified  thing 
(^»  S71.  has  transpired.  It  does  not  change 
10 
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[§  360, 


dates  from  such  second  delivery  J*  Connected  with  this  propo- 
sition there  are  some  nice  distinctions;  as,  for  example,  it  is 
said  that,  if  a  deed  is  delivered  to  a  third  person  **  merely  to 
await  the  lapse  of  time,  or  the  happening  of  some  contingency, 
and  not  the  performance  of  any  condition,  it  will  be  deemed 
the  grantor's  deed  presently,''  not  an  escrow.  Yet,  even  in  this 
case,  *'it  will  not  take  effect  as  a  deed  until  the  second  deliv- 
ery; but,  when  thus  delivered,  it  will  take  effect  by  relation 
from  the  first  delivery."  ^*  Indeed,  it  is  believed  that  there  are 
various  circumstances  wherein  the  transpiring  of  the  event, 
without  any  second  delivery,  will  give  operation  to  the  writing ; 
and  it  is  immaterial  whether  we  then  call  it  an  escrow  or  not/* 
Passing  over  this  kind  of  distinction,  the  ''general  rule  does  not 
apply,"  to  quote  the  language  of  Kent,  **when  justice  requires 
a  resort  to  fiction.''  The  relation  back  to  the  first  delivery,  so 
as  to  give  the  deed  effect  from  that  time,  is  allowed  in  cases  of 
necessity,  to  avoid  injury  to  the  operation  of  the  deed  from 
events  happening  between  the  first  and  second  delivery.  Thus, 
if  the  grantor  was  a  feme  sole  when  she  executed  the  deed,  and 
she  married  before  it  ceased  to  be  an  escrow  by  the  second  de- 
livery, the  relation  back  to  the  time  when  she  was  sole  is  neces- 
sary to  render  the  deed  valid.  But  if  the  fiction  be  not  re- 
quired for  any  such  purpose,  it  is  not  admitted,  and  the  deed, 
operates  according  to  the  truth  of  the  case,  from  the  second 
delivery."  '•   Within  this  principle, — 

§  360.    Death. — Since  a  deed  cannot  be  delivered  to  a  dead 
man,''  if,  while  an  escrow  is  lying  in  the  hands  of  the  third  per- 


the  law  that  a  deed  is  without  ef- 
fect until  delivery,  applicable  even 
where  the  grantee  is  entitled  to 
have  it  delivered,  and  the  delivery 
is  refused. 

TsGratz  V.  Catlin,  2  Johns.  248; 
Bushel  y.  Pasmore,  Holt,  213 ;  Car- 
ter V.  Turner,  6  Sneed,  Tenn.  178; 
Williams's  note  to  Holford  v.  Par- 
ker, Hob.  246;  Hooper  v.  Ramsbot- 
tom,  6  Taunt.  12;  Price  v.  Pitts- 
burgh, etc  R.  R.,  34  111.  13;  Ten- 
eick  y.  Flagg,  5  Dutcher,  25;  Rus- 
sell y.  Rowland,  6  Wend.  666;  Keir- 
sted  V.  Avery,  4  Paige,  9;  Hoyt  v. 
McLagan,  87  la.  746,  65  N.  W.  18. 

79  Foster   v.   Mansfield,    3    Met 


412,  415,  87  Am.  D.  164;  Hathaway 
v.  Payne,  34  N.  T.  92, 105;  Marshall 
y.  Hartzfelt,  98  Mo.  App.  178,  71 
S.  W.  1061. 

TiPerryman's  Case,  5  Co.  84a; 
Peck  v.  Goodwin,  KIrby,  64;  White 
Star  Line  S.  Co.  v.  Morange,  91 
Ala.  610,  8  So.  867;  Davis  v.  Clark, 
68  Kan.  100,  48  Pac.  565,  44  Cent. 
L.  J.  452. 

76  Simpson  y.  McGlathery,  52 
Miss.  723;  Beekman  v.  Frost,  18 
Johns.  544,  9  Am.  D.  246. 

7«  4  Kent,  Com.  464. 

77  Morgan  v.  Hazlehurst  Lodge, 
63  Miss.  666. 
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son  the  grantee  dies,  and  then  the  condition  is  fulfilled,  the  law 
by  its  fiction  holds  the  deed  to  have  taken  effect  from  its  first 
and  only  possible  delivery.^® 

§  361.  Escrow  deliverable  on  grantor's  death. — ^The  fore- 
going distinctions  may  help  us  to  determine  the  effect  of  a  deed 
made  to  be  delivered  on  the  grantor's  death.  The  cases  ap- 
pear a  little  in  confiict  or  indistinct.  If  one,  to  make  a  gift  of 
lands,  writes  and  duly  acknowledges  a  deed  of  them,  keeping 
it  in  his  possession  but  intending  that  the  grantee  shall  find  and 
record  it  on  his  death,  it,  though  thus  found  and  recorded,  is 
ineffectual  because  not  delivered  in  the  lifetime  of  the  grantor/® 
But  if  the  grantor  commits  the  deed  to  a  third  person  to  be  de- 
livered by  the  latter  on  the  transpiring  of  this  event,  intending 
it  to  be  absolute,  and  reserving  no  right  to  reclaim  or  otherwise 
control  it,  the  estate  will  pass,  either  by  or  independently  of 
the  second  delivery,^®  and  as  of  the  date  of  the  first  delivery.®^ 
On  the  other  hand,  if  the  grantor,  expressly  or  by  implication, 
reserves  in  these  circumstances  the  right  to  reclaim  the  deed,  it 
will  be  of  no  effect.^* 


Tapenrman's  Case,  5  Co.  S4a, 
S49&;  Coare  v.  Giblett,  4  East,  86, 
94;  Bostwlck  v.  McEvoy,  62  Cal. 
496;  Ruggles  v.  Lawson,  13  Johns. 
285,  7  Am.  D.  375.  See  Holt's  Ap- 
peal, 2  Out.  Pa.  257;  Keirsted  v. 
Avery.  4  Paige,  9. 

•»Huey  V.  Huey,  65  Mo.  689; 
Patterson  v.  Snell,  67  Me.  559; 
Byare  v.  Spencer,  101  111.  429,  40 
Am.  R.  212;  Osborne  v.  Esllnger, 
155  Ind.  351,  58  N.  E.  439;  Blsard 
T.  Sparks,  133  Mich.  587,  95  N.  W. 
728, 10  Det  L.  N.  296. 

aoLatliam  v.  Udell,  38  Mich.  238; 
Hatdi  V.  Hatch,  9  Mass.  307;  St 
Glair  V.  Marquell,  161  Ind.  56,  67 
N.  B.  693;  Kirkwood  v.  Smith,  212 
lU.  395,  72  N.  E.  427. 

«iBaU  V.  Foreman,  37  Ohio  St. 
132;  Gammon  v.  Bunnell,  22  Utah, 
421, 64  P&c  958 ;  McKnight  v.  Reed, 
30  Tex.  Civ.  App.  204,  71  S.  W.  318. 
Held:  Estate  passes  immediately 
on  first  delivery  subject  to  life  es- 
tate in  grantor.  Arnegaard  v.  Ar- 
negaard.  7  N.  D.  475,  75  N.  W.  797, 
41  L.  R.  A.  258. 


««  Brown  v.  Brown,  66  Me.  316; 
Williams  v.  Schatz,  42  Ohio  St.  47; 
Walter  v.  Ford,  74  Mo.  195,  41  Am. 
R.  312.  And  see  Campbell  v. 
Thomas,  42  Wis.  437,  24  Am.  R. 
427;  Otto  V.  Doty,  61  la.  23;  Byars 
V.  Spencer,  101  111.  429,  40  Am.  R. 
212.  Contra,  Morse  v.  Slason,  13 
Vt  296.  Substantially  in  accord 
with  the  propositions  of  the  text 
is  the  summary,  by  Boynton,  C.  J., 
in  Ball  V.  Foreman,  supra,  at  pages 
139,  140.  I  copy  it,  with  the  au- 
thorities cited  by  him.  "The  fol- 
lowing propositions  relative  to  the 
delivery  of  deeds  seem  to  be  well 
established,  both  upon  principle 
and  authority.  1st.  Where  the 
grantor  places  in  the  hands  of  a 
depositary,  a  deed  to  be  delivered 
to  the  grantee  upon  the  death  of 
the  grantor,  reserving  the  right  or 
power  to  recall  the  deed  at  any 
time  before  his  death,  there  is  no 
delivery,  and  the  deed  passes  no 
title  to  the  premises  therein  de- 
scribed. In  such  case  the  deposi- 
tary is  the  agent  of  the  grantor, 
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IV.    Incidental  Questions. 

§  362.  Attesting  witnesses. — ^In  some  of  our  states,  certain 
deeds  require,  either  for  their  validity  or  for  some  collateral 
purpose,  to  be  attested  by  witnesses  subscribing  their  names 
thereto.**  And  as  a  means  of  preserving  the  evidence,  this  is 
commonly  practiced,  not  only  in  deeds  but  in  various  other 
written  contracts.  Yet,  in  the  absence  of  a  statute,  this  is  not 
indispensable  to  the  legal  validity  of  the  instrument,** 

§  363.  Acknowledgment. — ^Under  our  registration  laws,  the 
grantor's  acknowledgment  of  his  deed,  given  before  a  magis- 
trate, is  commonly  a  prerequisite  to  its  being  recorded.  And 
under  some  of  them,  it  may  have  other  effects.  Otherwise  it  is 
immaterial.**  But  this  sort  of  regulation  varies  in  our  States, 
BO  we  need  not  further  pursue  the  inquiry  here. 

The  Doctrine  of  this  Chapter  restated. 

§  364.  The  law,  to  promote  justice  and  carry  out  the  pur- 
poses of  contracting  parties,  has  established  certain  formalities 
to  attend  the  making  of  written  contracts.  They  are  only  to  a 
small  degree  technical.  In  the  absence  of  any  statute  command- 
ing otherwise,  neither  a  simple  contract  in  writing  nor  a  spe- 
cialty need  be  signed,  if  only  the  assent  of  the  party  in  the  one 
case,  or  his  seal  in  the  other,  is  given.  But  of  some  contracts  our 
statutes  have  made  signing  necessary.  A  mark,  the  recognition 
of  the  signature  when  written  by  another,  the  writing  of  the 


and  holds  the  deed  subject  to  his 
direction  and  control.  Shirley  y. 
Ayres,  14  Ohio,  307,  45  Am.  D.  546; 
Cook  V.  Brown,  34  N.  H.  460; 
Prutsman  v.  Baker,  30  Wis.  644.  11 
Am.  R.  592.  2d.  But  where  the 
gi^antor  delivers  the  writing  as  his 
deed  to  the  depositary,  to  be  deliv- 
ered to  the  grantee  at  his  death, 
or  on  some  future  event,  it  is  the 
grantor's  deed  presently,  and  the 
depositary  becomes  a  trustee  of  the 
grantee.  Crooks  v.  Crooks,  34  Ohio 
St  610;  Mitchell  v.  Ryan,  3  Ohio 
St.  377;  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447,  452,  3  Am.  D. 
66;  Foster  v.  Mansfield,  3  Met  412, 
37  Am.  D.  154;  Mather  y.  Corliss, 


103  Mass.  568;  Hathaway  v.  Payne, 
34  N.  Y.  92.  In  such  case  the  deed 
passes  a  present  interest  to  be  en- 
joyed in  the  future.  Ruggles  y. 
Lawson,  13  Johns.  285,  286,  7  Am. 
D.  375;  Tooley  y.  Dibble,  2  Hill, 
N.  Y.  641."  Spacy  v.  Ritter,  214 
111.  266,  73  N.  E.  447. 

8»  French  y.  French,  3  N.  H.  234; 
Center  y.  Morrison,  31  Barb.  155. 
See,  for  a  historical  view  of  this 
subject,  2  Bl.  Com.  307. 

84  Morton  y.  Leland,  27  Minn.  85; 
Dole  y.  Thurlow,  12  Met  157,  166; 
Quinney  y.  Denney,  18  Wis.  486. 

8fi  Washington  y.  Dunn,  27  Grat 
608. 
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mere  initials  of  the  name, — ^with  pen  and  ink,  a  pencil,  printers' 
types,  or  anything  else  which  will  leave  a  legible  impression, — 
will  constitute  a  signing.  If  no  fraud  is  practiced,  the  written 
contract  will  be  valid  though  not  read;  but  it  must  be  deliv- 
ered. The  rules  for  the  delivery  are  constructed  in  recognition 
of  whatever  is  within  the  essence  and  spirit  of  a  delivery,  and 
they  do  not  enforce  outward  form  and  ceremony.  The  reader 
will  be  more  benefited  by  a  reperusal  of  them  in  full  than  he 
wonld  be  by  any  condensed  repetition  here. 
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OHAPTEBXIV. 

THB  INTBRPRBTATION  OF  THE  CONTRACT  AS  TO  ITS  MBANINO. 

I  866-868.  Introduction. 

869-878.  Wlhat  in  connection  with  written  words. 

879-418.  Leading  rules  of  interpretation* 

419-423.  Precedence  of  the  rules. 

424-427.  Further  explanations. 

428.  Doctrine  of  chapter  restated. 

§  365.  Meaning — ^Effect. — ^The  interpretation  of  a  contract 
IS  the  ascertaining,  not  only  of  its  verbal  meaning,  but  also  of 
its  legal  effect.  The  former  is  for  elucidation  in  this  chapter, 
the  latter  in  the  next. 

§  366.  DiflBlculties  of  subject. — ^The  construction  of  con- 
tracts, like  that  of  statutes  with  which  it  is  nearly  identical,^ 
is  a  subject  both  easy  and  difScult  of  comprehension.  Its  diffi- 
culties are  threefold :  first,  in  bringing  the  mind  down,  from  its 
ordinary  upward  straining  after  something  great,  to  the  sim- 
ple common-sense  of  the  thing ;  secondly,  in  applying  the  nearly 
axiomatic  rules  of  interpretation  in  such  way  as  to  give  each 
its  proper  force,  and  preserve  the  due  order  of  precedence 
among  the  rules;  thirdly,  in  appreciating  the  fact  that  the 
books  do  impart  real  light  on  the  subject,  and  that  it  is  the 
practitioner's  duty  to  study  and  consult  them.  The  rules  them- 
selves are  easily  enough  ascertained;  and,  like  other  good 
tools,  they  do  excellent  work  when  well  handled,  and  mischief 
in  the  hands  of  the  bungler. 

§  367.  Importance. — ^In  importance,  this  entire  topic,  in- 
cluding the  interpretation  of  statutes  and  all  other  legal  writ- 
ings, is  second  to  no  other  in  the  law.  As  said  by  Mr.  Preston, 
speaking  of  the  exposition  of  deeds,  a  knowledge  of  it  is  **  indis- 
pensable,"— ^*'as  essential  as  is  the  knowledge  of  the  alphabet, 
and  of  the  rules  of  grammar,  to  those  persons  who  would  be- 
come proficients  in  any  language."*  This  is  among  the  rea- 
sons which  induced  the  author  to  place  this  chapter  so  early  in 
the  volume. 

1  Bishop,  Written  Laws,  8  4.  s  In  this  edition  of  Shep.  Touch.  88. 
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§  368.  How  chapter  divided. — ^We  shall  inquire,  I.  What 
is  to  be  regarded  in  connection  with  the  written  words; 
n.  What  are  the  leading  rules  of  interpretation;  m.  Prece- 
dence of  the  rules;  concluding  with,  IV.  Further  explanations. 
I.   What  is  to  be  regarded  in  Connection  with  the  Written  Words. 

§  369.  Fragmentary  nature  of  the  authorities. — ^The  subject 
of  this  sub-title  calls  once  more  to  mind  the  fact,  never  to  be 
lost  sight  of  in  the  investigation  of  legal  questions,  that  to  a 
considerable  extent  our  law  authorities  present  the  respective 
doctrines  in  fragments,  instead  of  completed  entities.'  It 
could  not  be  otherwise;  for,  from  the  nature  of  judicial  func- 
tions, our  courts  must,  and  therefore  do,  constantly  limit  their 
investigations  by  the  limited  facts  of  the  particular  case  under 
decision.  So  their  horizon  of  vision  is  always  contracted,  and 
it  is  never  precisely  the  same  in  two  cases.  Hence,  of  necessity, 
their  several  enunciations  are  but  fragments  of  the  real,  rounded 
doctrine,  which  often  no  court  has  occasion  to  propound.  To 
collect  these  fragments,  and  mould  them  into  the  pillared  law 
which  illumines  the  pathway  of  the  finished  jurist,  is  the  proper 
work  of  the  commentator.  In  the  spirit  of  this  duty,  if  not  in 
its  complete  fulfilment,  let  us  endeavor  to  discern  how,  on  a 
wider  view  than  the  books  generally  give  us,  yet  not  departing 
from  their  teachings,  the  law  of  this  sub-title  stands. 

§  370.  €k>veming  principles. — ^Persons  contracting  together 
have  around  them  the  entire  world  and  all  its  wisdom  and  folly. 
But  evidently  they  do  not  know  all ;  and,  if  one  is  cognizant  and 
another  ignorant  of  the  same  thing,  a  principle  already  stated,^ 
whereby,  for  the  promotion  of  fair  dealing,  the  former  is  es- 
topped to  set  up  what  lies  in  his  own  mind  unknown  to  the 
other,  will  prevent  any  knowledge  which  is  not  actually  or  pre- 
sumptively mutual  from  being  taken  into  the  account.  The 
parties,  therefore,  speak  in  their  contract  from  the  f ountaiu  of 
mutual  knowledge ;  •  and,  if  we  would  precisely  interpret  their 
words,  we  must  put  ourselves  exactly  in  their  position,  and 
know  just  what  they  mutually  knew,  with  neither  addition  nor 
abatement.*  But  fully  to  do  this  is  impossible.  The  interpreter 
can  accomplish,  in  this  direction,  only  what,  within  the  rules  of 

•  Ante,  S  1S4,  note,  217»  note.  152;   Parrlsh  y.  Rosebud  M!n.  it 

•  Ante,  S  317.  MUl.  Co.,  140  Cal.  636,  71  Pac  694; 

•  Haddock  y.  Woods,  46  la.  433.  Meyer  y.  Christopher,  176  Mo.  580, 

•  Rawson  v.  Beach,  13  R.  I.  151,  75  S.  W.  750. 
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evidence,  is  practicable,  and  there  he  must  stop.  The  most  con- 
spicuous of  all  the  limits  which  the  law  of  evidence  will  impose 
upon  him  is,  that  he  shall  not  undertake  to  inform  himself  of 
an^iJiing  not  legally  adapted  to  illumine  the  question  of  the 
meaning.'  In  fact,  the  author  is  not  quite  prepared  to  say  that 
this  is  not  the  only  limit.    Hence, — 

§  371.  Defined.— The  doctrine  of  this  sub-title  is,  that  the 
interpreter  of  a  contract  shall  look,  not  only  into  the  words, 
but  in  connection  with  them,  into  all  such  of  the  surrounding 
facts  as,  without  violating  any  rule  of  law,  and  being  known 
to  both  parties,  tend  to  modify  the  interpretation.  And  now  to 
take  up  the  subject  more  nearly  in  the  ordinary  language  of 
the  books, — 

§  372.  Surroundings. — ^Though  the  writing  cannot  be  orally 
contradicted,"  except  when  it  is  to  be  reformed  in  equity  as 
not  expressing  what  both  the  parties  intended,  or  under  equi- 
table rules  is  to  be  treated  as  thus  reformed,*  yet  the  parties' 
surroundings,  their  relations  to  each  other,  and  the  like,  may 
be  shown  as  helps  to  the  understanding  of  their  written  stipu- 
lations.^® And  within  this  rule  are,  not  only  parol  facts,  but 
likewise  contemporaneous  writings  which  do  not  constitute 


Tl  Greenl.  Ev.  8  52;  Stephen, 
Bv.  May's  ed.  37. 

•  Ante,  §  169;  Glendale  Woolen 
Co.  y.  Protection  Ins.  Co.,  21  Conn. 
19,  64  Am.  D.  309;  Oriswold  v. 
Scott,  13  Ga.  210;  Clark  v.  LlUie, 
39  Vt  405;  Ellison  v.  Gray,  55  N. 
J.  Eq.  581,  38  Atl.  424.  This  rule 
applies  only  as  between  the  par- 
ties to  the  instrument  or  their 
privies.  Roof  v.  Chattanooga  W.  S. 
Pulley  Co.,  36  Fla.  284,  18  So.  597. 

9  1  Greenl.  Ev.  §  29Ga;  Murray 
y.  Dake,  46  Cal.  644;  Popplein  y. 
Foley,  61  Md.  381;  Kelley  y.  Mc- 
Kinney,  5  Lea,  164;  post,  §  687; 
Kee  y.  Dayis,  137  Cal.  456,  70  Pac 
294. 

10 1  Greenl.  By.  §  297;  Add.  Cont. 
7th  London  ed.  164;  Maryland  y. 
R.  R.,  22  Wall.  105;  Dodge  y.  Gar- 
diner, 31  N.  Y.  239;  Western  N.  Y. 
Life  Ins.  Co.  y.  Clinton,  66  N.  Y. 
326,  331;  Clark  y.  New  York  Life 
Ins.,  etc.  Co.,  64  N.  Y.  33,  37;  Pol- 


lard y.  Maddox,  28  Ala.  321;  Sum- 
ner y.  Williams,  8  Mass.  162,  214, 
5  Am.  D.  83;  Price  y.  ESyans,  26 
Mo.  30;  Codman  y.  Johnson,  104 
Mass.  491;  Masters  y.  Freeman,  17 
Ohio  St  323;  Hutchins  y.  Hebbard, 
34  N.  Y.  24;  Webster  y.  Blount,  39 
Mo.  500;  Salisbury  y.  Andrews,  19 
Pick.  250,  253;  Knight  y.  New  Eng- 
land Worsted  Co.,  2  Cush.  271; 
Farmers'  Loan,  etc.  Co.  y.  Com- 
mercial Bank,  15  Wis.  424,  82  Am. 
D.  689;  Williamson  y.  McClure,  1 
Wright,  Pa.  402;  Tracy  y.  Chicago, 
24  111.  500;  Aldrich  y.  Aldrich,  135. 
Mass.  153;  Rockwell  y.  Humphrey, 
57  Wis.  410;  Lacy  y.  Green,  3  Nor- 
ris.  Pa.  514;  Crawford  y.  Elliott, 
78  Mo.  497;  Pratt  y.  Canton  Cot- 
ton Co.,  51  Miss.  470;  Mobile,  etc. 
Ry.  y.  Jurey,  111  U.  S.  584,  592; 
Knlck  y.  Knick,  75  Va.  12,  19; 
Stewart  y.  Smith,  3  Baxter,  231; 
Carmichael  y.  White,  11  Heisk. 
262;   Spaulding  y.  Coon,  50  Mich. 
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parts  "  of  the  contract.**  But  our  books  do  not  always  express 
the  doctrine  quite  so  broadly;  and,  in  truth, — 

§  373.  Limitatioiifl  of  surroundings. — ^The  doctrine  is  lim- 
ited and  restrained,  as  just  intimated,"  within  comparatively 
narrow  bounds.  Fully  to  draw  the  lines  of  distinction  between 
the  admissible  and  inadmissible  would  conduct  us  too  far  into 
the  law  of  evidence,  which  is  not  for  the  present  work.  Some 
illustrations  are,— 

§  374.  Names  of  persons — (Latent  ambiguity). — ^The  sur- 
roundings may  be  looked  into  to  discover  persons  bearing  the 
names  written  in  the  contract.  Then,  should  two  persons  bear- 
ing one  of  those  names  be  found,  the  oral  evidence  may  be  car- 
ried to  the  further  point  of  showing  which  of  the  two  was 
meant.**  In  other  words,  if,  bringing  by  oral  proofs  the  sur- 
roundings before  us,  we  find  two  persons  of  the  one  name,  there 
is  disclosed  to  us  what  is  called  a  latent  ambiguity;  that  is,  an 
ambiguity  arising  out  of  the  evidence  where,  on  the  face  of  the 
writing,  all  is  plain.  Thereupon  the  rule  is,  that  such  am- 
biguity, being  created  by  parol,  may  be  explained  by  parol.*" 
But,— 

§  375.  Patent  ambiguity. — Since  the  general  doctrine  for- 
bids the  modification  of  written  contracts  by  oral  proof  s,*'  there 
is  no  very  clear  ground  for  excepting  the  parts  which  are  ob- 
scure. So  it  has  become  a  sort  of  rule,  that  an  ambiguity  in 
the  writing  itself,  termed  a  patent  ambiguity,  cannot  be  ex- 
plained by  parol.  Yet  this  does  not  exclude  all  evidence  of 
the  surroundings ;  and  in  various  circumstances  the  ambiguity, 
though  patent,  may  be  removed  by  the  oral  elucidations.*^ 
Again,— 


€22;  In  re  Sheldon's  Estate,  120 
Wis.  26,  97  N.  W.  624;  Kauffman 
T.  Raeder,  108  Fed.  171,  47  C.  C.  A. 
278,  64  L.  R.  A.  247. 

"  Post,  §  382. 

1^  Wilson  Y.  Randall,  67  N.  Y. 
338;  Marietta  Savings  Bank  v. 
Janes,  $6  Oa.  286;  Gould  r.  Mag- 
nolia Metal  Co.,  207  IlL  172,  69  N. 
E.  896;  Lillard  ▼.  Ky.  DlsUlling, 
«tc  Co..  134  Fed.  168,  67  C.  C.  A.  74. 

"  Ante,  I  370. 

"SUte  V.  Weare,  38  N.  H.  314; 
Simiwon  y.  Dlz,  131  Mass.  179, 184; 


Wolff  Y.  Elliott,  68  Ark.  326,  67  S. 
W.  1111. 

"Post,  §  390;  Bruff  y.  Cony- 
beare,  13  C.  B.  n.  s.  263,  9  Jur. 
17.  8.  78,  79;  Bank  of  United  States 
Y.  Dunn,  6  Pet.  51,  58;  Cubberly  v. 
Cubberly,  7  Halst  308;  Steadman 
Y.  Taylor,  77  N.  C.  134;  Gadsden  ft 
A.  U.  Ry.  Co.  Y.  Gadsden  L.  ft  I. 
Co.,  128  Ala.  510,  29  So.  549. 

16  Ante,  §  372. 

17  Fish  Y.  Hubbard,  21  Wend. 
651,  669;  Richmond  Trading,  etc. 
Co.  Y.  Farquar,  8  Blackf.  89;  Hayen 
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§  376.  Subject  of  contract. — ^Parol  evidence  is  always  ad- 
missible to  identify  the  subject  of  a  contract;  of  course,  in 
subordination  to  its  terms.^'  Thus,  on  a  deed  of  a  mill  and  its 
appurtenances,  the  appurtenances  may  be  pointed  out  orally;  *• 
or,  if  one  bargains  with  another  to  pay  him  so  much  for  his 
"farm,"  the  farm  may  be  located  by  parol;  *®  or,  to  buy  a  cer- 
tain number  of  hogs,  the  animals  may  in  this  manner  be  identi- 
fied.*^ And  so  may  all  uncertainties  in  the  descriptions  of 
things,  if  the  facts  allow,  be  explained  by  parol.** 

§  377.  Meanings  of  words  and  terms. — ^If  the  contract  is  in 
our  own  language,  the  meanings  of  its  words  are  judicially 
known  to  the  court ;  *•  but,  if  in  a  foreign  language,  they  are 
to  be  proved.**  The  common  abbreviations  are  English,  and 
so  taken  cognizance  of  without  proof;  *•  as,  for  example, 
"admr."  for  administrator.*'  In  this  way,  '*C.  O.  D.,"  once 
unintelligible  to  most  people,  has  come  so  fully  into  use  that 
its  signification  is  now  known  judicially.*^  And  words  and  ab- 
breviations are  constantly  being  added  to  the  language,  and 
the  courts  thus  recognize  their  definitions  as  fast  as  their  use 


y.  Brown,  7  Greenl.  421,  22  Am.  D. 
208;  Crawford  v.  Jarrett,  2  Leigh, 
630;  Locke  v.  Sioux  City,  etc.  Ry., 
46  la.  109;  Merrlam  v.  Pine  City 
Lumber  Co.,  23  Minn.  314;  Rock- 
well V.  Humphrey,  57  Wis.  410; 
Nilson  ▼.  Morse,  52  Wis.  240; 
Hueske  v.  Broussard,  55  Tex.  201; 
L'Engel  ▼.  Scottish,  etc  In^.  Co. 
(Fla.),  37  So.  562,  67  U  R.  A.  581. 

isHildebrand  v.  Fogle,  20  Ohio, 
147;  Coleman  v.  Manhattan  Imp. 
Co.,  94  N.  Y.  229;  Almgren  v.  Du- 
tilh,  1  Selden,  28,  33;  Bennett  v. 
Pierce,  28  Conn.  315;  McGregor  v. 
Brown,  5  Pick.  170,  174;  Pharoah 
V.  Lush,  2  Fost  ft  F.  721;  Howard 
y.  Pepper,  136  Mass.  28;  Ontario 
Dec.  Fruit,  etc.  v.  Cutting  Fruit 
Co.,  134  Cal.  21,  66  Pac  28,  53  L. 
R.  A.  681. 

»  Scheible  v.  Slagle,  89  Ind.  323; 
Baker  v.  Bessey,  73  Me.  472,  40 
Am.  R.  377. 

20  Brinkerhoff  y.  Olp,  35  Barb.  27. 
To  the  like  effect,  Baucum  y. 
George,  65  Ala.  259;  Pettigrew  y. 


Dobbelaar,  63  Cal.  396;  Chicago 
Dock,  etc.  Co.  y.  Kinzie,  93  111.  415; 
Abbott  y.  Coates,  62  Neb.  247,  86 
N.  W.  1058;  Johnson  y.  McKay,  121 
Ga.  763,  49  S.  E.  757. 

siPope  y.  Machias,  etc.  Co.,  52 
Me.  535.  To  the  like  effect,  Norris 
y.  Spofford,  127  Mass.  85;  Watson 
y.  Kirby.  112  Ala.  436,  20  So.  624. 

22  Cooper  y.  White,  30  Ark.  613; 
Messer  y.  Oestreich,  52  Wis.  684; 
Hamm  y.  San  Francisco,  17  Fed. 
119;  Williams  y.  Ashurst  OH  L.  & 
D.  Co.,  144  Cal.  619,  78  Pac.  28. 

»1  Greenl.  Ey.  §  5;  Bishop, 
btat  Crimes,  §  1006a. 

24  Bishop,  Dir.  ft  F.  §  619,  note; 
Grell  y.  Leyy,  16  C.  B.  w.  s.  73,  10^ 
Jur.  N.  s.  210;  Di  Sora  y.  Phlllipps. 
10  H.  L.  Cas.  624. 

28  Stephen  y.  State,  11  Ga.  225; 
Weayer  y.  McElhenon,  13  Mo.  89. 
But  see  Ellis  y.  Park,  8  Tex.  205; 
Russell  y.  Martin,  15  Tex.  238. 

26  Moseley  y.  Mastin,  37  Ala.  216. 

2T  U.  S.  Express  Co.  y.  Keefer,  59^ 
Ind.  263. 
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becomes  common.*'  But  while  they  are  employed  only  in  a  par- 
ticular locality,  or  by  a  particular  class  of  persons,  their  sig- 
nifications in  a  contract  most,  to  be  known  by  the  judge  and 
jmy,  be  proved;  as,  that  **£.  o.  b."  means  free  on  board."  In 
this  way,  such  words  as  "put"  and  "call,"'*^  **on  margin/'" 
"cuts,'*"  ''stubble,''"  ''current  funds,""  and  "spitting  of 
blood,""  have  been  explained.  The  meaning  of  an  ancient 
charter  in  Latin  is  derivable  from  evidence  of  ancient  use  and 
practice,*'  and  all  old  charters  may  be  interpreted  in  the  light 
of  long  usage  under  them.'^    Again, — 

§  378.  Law  and  usage. — ^Both  the  court  and  the  parties  are 
conclusively  presumed  to  know  the  law,"  but  a  local  or  limited 
custom  or  usage  must  be  proved." 

n.    The  Leading  Rules  of  Interpretation. 

§  379.  Need  for  interpretation. — ^There  should*  be  interpre- 
tation only  where  it  is  needed ;  that  is,  only  where,  without  it, 
the  meaning  or  effect  of  the  contract  would  be  in  doubt.^^  As- 
suming such  need, — 

§  380.  Intent  of  parties. — ^The  rule  most  conspicuous  and 
wide-reaching  of  all  is,  that  a  written  contract  shall  be  so  inter- 


n  1  Bishop,  Ciim.  Proced.  8  347; 
Kitching  v.  Brown,  180  N.  Y.  414, 
73  N.  E.  241. 

»SUberinan  v.  Clark,  96  N.  Y. 
522. 

wPIxley  V.  Boynton,  79  111.  351; 
Heyworth  v.  Miller  Grain,  etc.  Co., 
174  Mo.  171,  73  S.  W.  498. 

»i  Hatch  y.  Douglas,  48  Conn.  116, 
40  Am.  R.  154. 

«2  Houghton  V.  Watertown  Plre 
Ins.  Co.,  131  Mass.  300. 

u  Callahan  y.  Stanley,  67  Cal. 
476. 

M  Haddock  y.  Woods,  46  la.  433. 

<9  Singleton  y.  St.  Louis  Mut 
Ins.  Co.,  66  Mo.  63,  27  Am.  R.  321. 

3«  Attorney-General  y.  Boston,  9 

Jur.  838. 

S7  Newcastle  Pilots  y.  Bradley,  2 
Ellis  Ik  B.  428,  note,  16  Jur.  494; 
Blankley  v.  Wlnstanley,  3  T.  R. 
279;  Gape  y.  Handley,  3  T.  R.  288, 


note;  Rex  y.  Osboume,  4  East,  327; 
Rex  y.  Varlo,  Cowp.  248. 

MRart  y.  U.  S.,  95  U.  S.  316; 
Mut  L.  Ins.  Co.  y.  Phlnney,  178 
U.  S.  327,  44  L.  Ed.  1088;  Graves 
Co.  Water  Co.  y.  Llgon,  23  Ky.  L. 
Rep.  2149,  66  S.  W.  725. 

80  Page  y.  Cole,  120  Mass.  37; 
Jones  y.  Hoey,  128  Mass.  585; 
Mand  v.  Trail,  92  Ind.  521,  47  Am. 
R.  163;  Branch  y.  Palmer,  65  Ga. 
210.  But  a  custom  cannot  be 
proved  to  vary  the  terms  of  a  con- 
tract which  is  definite  and  unam- 
biguous. Mowatt  V.  Wilkinson,  110 
Wis.  176,  85  N.  W.  661;  Deacon  v. 
Mattison,  11  N.  D.  190.  91  N.  W.  35. 

4oVattel,  Law  of  Nations,  b.  2, 
§  263;  Bishop,  Written  Laws,  §  72; 
Noyes  v.  Nichols,  28  Vt  159; 
Means  v.  Presbyterian  Church,  3 
Watts  &  S.  303;  McConnell  v.  New 
Orleans,  35  La.  An.  273;  Walker  v. 
Tucker,  70  111.  527. 
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preted  as,  if  possible,  to  carry  out  what  the  parties  meant/^ 
This  is  likewise  the  foremost  rule  for  the  interpretation  of 
statutes ;  namely,  so  to  render  them  as  to  give  effect  to  the  leg- 
islative intent.**    At  the  same  time, — 

§  381.  Words  of  contraot. — ^The  parties  are  bound  by  the 
terms  which  they  have  voluntarily  employed.**  And  since  they 
cannot  plead  ignorance  of  the  law,**  neither  likewise  can  they, 
of  the  effect  of  their  language.**  "Within  this  rule,  a  stipula- 
tion for  a  thing  will  not  be  satisfied  by  something  else  pre- 
sumably as  good ;  as,  if  a  railroad,  by  its  ticket,  promises  a  ride 
from  Portland  to  Boston,  it  cannot  be  compelled  to  furnish  one 
from  Boston  to  Portland.*'  And  if  an  insurance  policy  declares 
that  certain  answers  shall  constitute  a  part  of  the  contract  and 
be  a  warranty,  the  insured  person  cannot  avoid  their  effect  by 
showing  their  immateriality.*^ 

§  382.  Entire  writing — Other  writings. — The  whole  of  the 
written  instrument,  whether  on  one  piece  of  paper  or  on  de- 


41  Collins  V.  Lavelle,  44  Vt  230; 
Browning  v.  Wright,  2  B.  ft  P.  13, 
26;  Hunter  v.  Miller,  6  B.  Monr. 
612;  Wolfe  v.  Scarborough,  2  Ohio 
8t  361 ;  Higgins  v.  Wasgatt,  34  Me. 
305;  Wilkinson  v.  Tranmarr, 
Willes,  682,  2  Wlls.  76;  Stadhard 
v.  Lee,  3  B.  ft  S.  364,  9  Jur.  n.  s. 
^08;  Pomery  v.  Partington,  3  T. 
R.  665;  Smith  v.  Jersey,  3  Bligh, 
290,  2  Brod.  ft  B.  473.  "If  a  deed 
can  operate  two  ways,  one  con- 
sistent with  the  intent  and  the 
other  repugnant  to  it,  courts  will 
be  ever  astute  so  to  construe  it  as 
to  give  effect  to  the  intent."  Dal- 
las, C.  J.  in  Solly  V.  Forbes,  2  Brod. 
ft  B.  38,  48,  49.  "I  do  exceedingly 
commend  the  Judges  that  are  cu- 
rious and  almost  subtle,  astuti 
(which  is  the  word  used  In  the 
proverbs  of  Solomon  In  a  good 
sense),  to  invent  reasons  and 
means  to  make  acts  according  to 
the  just  intent  of  the  parties,  and 
to  avoid  wrong  and  Injury."  Ho- 
bart,  J.  in  Clanrickard  v.  Sidney, 
Hob.  273,  277&.  This  doctrine  is 
confirmed  In  Crossing  v.  Scuda- 
more,  1  Vent.  137,  141;  Speed  v. 
St.  L.  M.  B.  T.  R.  Co.,  86  Fed.  235, 


67  U.  S.  App.  526,  30  C.  C.  A.  1; 
Linehan  Ry.  Tr.  Co.  y.  N.  O.  ft  N. 
Ww  R.  Co.,  107  La.  645,  31  So.  1026. 

43  Bishop,  Written  Laws,  §  70, 75, 
76. 

«  Ante,  §§  317,  370;  Strohecker 
V.  Farmers  Bank,  6  Barr,  41; 
Holmes  v.  Hall,  8  Mich.  66,  77  Am. 
D.  444;  Furbush  v.  Goodwin,  5 
Fost.  N.  H.  425;  L.  ft  N.  Ry.  Co.  v. 
L.  S.  R.  Co.,  100  Ky.  690;  19  Ky. 
L.  Rep.  11,  39  S.  W.  42,  8  Am.  ft 
Eng.  R.  Cas.  N.  S.  161;  Herple  v. 
Reinhart,  100  la.  528,  69  N.  W.  871. 
But  see  Kauffman  v.  Raeder,  108 
Fed.  171,  47  C.  C.  A.  278,  54  L.  R. 
A.  247. 

«4Ante,  §  378;    post,  §  462. 

«B  Boner  v.  Mahle,  3  La.  An.  600; 
Watrous  v.  McKie,  54  Tex.  65; 
Fitzgerald  v.  First  Nat  Bank,  114 
Fed.  474,  52  C.  C.  A.  276;  Crimp  v. 
McCormick  Const.  Co.,  72  Fed.  366, 
18  C.  C.  A.  595,  34  U.  S.  Ap.  598. 

*8  Keeley  v.  Boston,  etc.  R.  R.,  67 
Me.  163,  24  Am.  R.  19.  To  the  like 
effect,  Howard  v.  Chicago,  etc.  R. 
R.,  61  Miss.  194. 

«7  Thomas  v.  Fame  Ins.  Co.,  108 
111.  91. 
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tached  pieces  constituting  one  contract,  and  all  writings  on  the 
same  subject,  whether  together  forming  one  agreement  or  more 
than  one,  if  made  simultaneously  or  sometimes  when  even  exe- 
cuted on  different  days,  should  be  looked  at  in  interpreting 
each  particular  part.^*  Plans,  maps,  specifications,  schedules, 
and  other  like  things  referred  to  in  the  principal  writing  should 
be  considered  as  constituting  with  it  a  whole.*® 

§  383.  Inaccuracies. — No  inaccuracy  of  language,  whether 
from  false  grammar,  from  employing  a  word  in  a  wrong  mean- 
ing, omitting  a  word  or  even  a  clause  plainly  meant  to  be  in- 
serted, inserting  a  word  not  meant,  using  the  wrong  word,  or 
otherwise,  will  be  permitted  to  defeat  the  intent,  when  it  can 
thus  be  distinctly  ascertained.**  For  example,  to  give  effect 
to  the  evident  meaning,  **or"  may  be  read  as  "and;"  "^  "quar- 


«*Conins  v.  Lavelle,  44  Vt.  230; 
Northumberland  v.  Errlngton,  5  T. 
R.  622,  526;  Hesse  v.  Stevenson,  3 
B.  ft  P.  565;  Wildman  v.  Taylor,  4 
Ben.  42;  New  Hampshire  Bank  v. 
WUard,  10  N.  H.  210;  Thomas  v. 
Austin,  4  Barb.  265;  Holmes  ▼. 
Martin,  10  Ga.  503;  Stover  v.  Metz- 
gar,  1  Watts  ft  S.  269;  Whlte- 
hnrst  T.  Boyd,  8  Ala.  375;  Casey 
y.  Holmes,  10  Ala.  776;  Stacey  ▼. 
Randall,  17  111.  467;  Makepeace  y. 
Harvard  Ck>llege,  10  Pick.  298,  302; 
Hunt  ▼.  Frost,  4  Cush.  54;  Craig 
▼.  Wells,  1  Keman,  315;  Berry  y. 
Wisdom,  3  Ohio  St  241;  Dibol  y. 
Minott,  9  la.  403;  Berryman  y. 
Hewit,  6  J.  J.  Mar.  462;  Payler  y. 
Homeraham,  4  M.  ft  S.  423,  426; 
Morss  y.  Salisbury,  48  N.  Y.  636; 
Byrd  y.  Ludlow,  77  Va.  483;  Wood 
y.  Bibbins,  58  Ind.  392;  Hill  y. 
Parker,  10  Bradw.  823;  Cooper  y. 
Shaver,  5  Out.  Pa.  547.  See  ante, 
§  165.  Drennen  v.  Satterfield,  119 
Ala.  84,  24  So.  728;  McCoy  y.  Bar- 
nett,  21  Utah,  239,  60  Pac.  1100,  50 
L.  R.  A.  371. 

«•  Walker  y.  Boynton,  120  Mass. 
349;  Erskine  y.  Moulton,  66  Me. 
276;  Snow  y.  Schomacker  Manuf. 
Co.,  69  Ala.  Ill,  44  Am.  R.  509; 
Weeks  y.  Maillardet,  14  Bast,  568; 
Reed  y.  Lammel,  28  Minn.  306; 
Cummlngs  y.  Browne,  61  la.  386; 


Sexton  y.  Chicago,  107  111.  323; 
Jenkins  v.  Harrison,  66  Ala.  345. 

^0  Wilson  y.  Wilson,  5  H.  L.  Cas. 
40,  66;  Kelley  v.  Upton,  5  Duer, 
336;  Thayer  y.  Lapham,  13  Allen, 
26;  Oliver  v.  Brown,  3  Bur.  1626, 
1634,  1635;  Leach  v.  Micklem,  6 
East,  486;  Stockton  v.  Turner,  7 
J.  J.  Mar.  192;  De  Soto  v.  Dick- 
son, 34  Miss.  150;  Kincannon  v. 
Carroll,  9  Yerg.  11,  30  Am.  D.  391; 
PanneU  y.  MiU,  3  C.  B.  625,  638; 
Salmon  Falls  Manuf.  Co.  v.  Ports- 
mouth Co,,  46  N.  H.  249;  Fowle 
y.  Bigelow,  10  Mass.  379,  383; 
Saunders  y.  Hanes,  44  N.  T.  353; 
CaldweU  y.  Layton,  44  Mo.  220; 
Atlanta  and  West  Point  R.  R.  v. 
Speer,  32  Ga.  550,  79  Am.  D.  305; 
Morey  v.  Homan,  10  Vt  565;  Ben- 
nehan  v.  Webb,  6  Ire.  57;  Iredell 
V.  Barbee,  9  Ire.  250;  Whitsett  v. 
Womack,  8  Ala.  466;  Hogans  v. 
Carruth,  19  Fla.  84,  90;  Rocke- 
feller y.  Merritt,  76  Fed.  909,  22  C. 
C.  A.  608,  40  U.  S.  App.  666,  35  L. 
R.  A.  633;  K.  C.  ft  A.  Ry.  Co.  v. 
Smith,  156  Mo.  608,  57  S.  W.  555; 
Dougan  y.  Town  of  Greenwich,  77 
Conn.  444,  59  Atl.  505. 

Bi  EUiott  y.  Ellis,  14  Philad.  188; 
Bishop,  Written  Laws,  §  243;  Bett- 
men  v.  Harness,  42  W.  Va.  433.  26 
S.  E.  271,  36  L.  R.  A.  566. 
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terly*'  as  *' annually;""  and  "party  of  the  first  part"  as 
"party  of  the  second  part."  ^^  So  a  bond  beginning  "I  hereby 
bind  myself,"  and  signed  by  more  persons  than  one,  is  oblig- 
atory on  all."*  And  in  England  a  bill  for  "twenty-five,  seven- 
teen shillings,  and  three  pence"  is  for  twenty-five  pounds,  etc. 
"It  must  mean  pounds,  it  cannot  mean  anything  else."  "  Yet, 
excepting  these  and  other  like  cases,  the  rule  is,  that — 

§  384.  Effect  given  every  clause  and  word. — ^Every  clause 
and  even  every  word  should,  when  possible,  have  assigned  to  it 
some  meaning.  It  is  not  allowable  to  presume,  or  to  concede 
when  avoidable,  that  the  parties  in  a  solemn  transaction  have 
-employed  language  idly.*'*  And  this  applies  the  same  to  the 
writing  as  a  whole  as  to  its  particular  expressions ;  so  that,  for 
illustration,  if  it  may  operate  as  a  deed,  yet  if  for  want  of  due 
attestation  it  cannot  take  effect  as  a  will,  it  will  be  held  to  be 
the  former."    Still,— 

§  385.  Surplusage. — ^The  necessities  of  the  interpretation 
may  compel  the  rejection  of  a  word  or  phrase.  Thus,  if  an  in- 
surance policy  on  dry  goods  and  groceries,  not  covering  the 
building,  declares  that  the  keeping  of  gunpowder  "upon  or  in 
the  premises  insured"  shall  render  the  policy  void,  this  pro- 
vision will  be  rejected  in  the  interpretation ;  for  there  is  noth- 
ing to  which  it  can  be  applied.'^*  And  a  false  description  in  a 
deed  will  be  thus  rejected,  if  there  is  other  matter  suflSciently 
showing  the  intent."*    So  likewise  may  be  any  meaningless 


B»  Fowler  v.  Woodward,  26  Minn. 

347. 

MHuyler  v.  Atwood,  11  C.  B. 
Green,  504. 

84  Knlsely  v.  Shenberger,  7  Watts, 
193. 

58  Phlpps  V.  Tanner,  5  Car.  ft  P. 
488,  by  Tindal,  C.  J.  To  the  like 
effect,  Harman  v.  Howe,  27  Grat. 
676;  Coles  v.  Hulme,  8  B.  ft  C. 
568;   Butler  v.  Bohn,  31  Minn.  325. 

6«  Shelley's  Case,  1  Co.  935,  952); 
Heywood  v.  Heywood,  42  Me.  229, 
66  Am.  D.  277;  Baron  v.  Placlde,  7 
La.  An.  229;  Metcalf  v.  Taylor,  36 
Me.  28;  Hydeville  Co.  v.  Eagle  R. 
H.  and  Slate  Co.,  44  Vt  395; 
Churchill  V.  Reamer,  8  Bush.  256, 
260;  Randel  v.  Chesapeake  and 
Delaware  Canal,  1  Harring.  DeL 


151 ;  Bush  V.  Watklns,  14  Beav.  425 ; 
Corbin  v.  Healy,  20  Pick.  514 ;  Her- 
rick  V.  Hopkins,  23  Me.  217;  Strat- 
ford V.  Bosworth,  2  Ves.  ft  B.  341; 
Fowle  V.  Kerchner,  87  N.  C.  49; 
Lawton  v.  Fonner,  59  Neb.  214,  80 
N.  W.  808;  Jacoby  y.  Nichols,  23 
Ky.  Law  Rep.  205,  62  S.  W.  734. 

sTDismukes  v.  Parrott,  56  Ga. 
513. 

88Mo8ley  V.  Vermont  Miit  Fire 
Ins.  Co.,  55  Vt.  142. 

5»  Jackson  v.  Hodges,  2  Tenn.  Ch. 
276;  Getchell  v.  Whittemore,  72 
Me.  393;  Harris  v.  Hull.  70  Ga. 
831;  Bradshaw  v.  Bradbury,  64 
Mo.  334;  Alrey  v.  Kunkel,  190  Pa. 
196,  42  Ati.  533;  Brantford  El.  ft 
Op.  Co.  V.  Brantford  Starch  Works 
(C.  A.)  3  Ont  L.  Rep.  118. 
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word,"  and  so  even  a  seal/^  If  a  conveyance  of  real  and  per- 
sonal property  is  invalid  as  to  the  realty,  it  may  still  take  effect 
as  to  the  personalty .•*  Among  the  obscurities  which  require 
this  sort  of  treatment,  is — 

§  386.  Bepngnancy. — ^After  interpretation  has  exhausted  it- 
self in  harmonizing  the  several  clauses  and  words,  if  there  is  a 
residue  which  cannot  be  reconciled,  the  repugnancy  must  be 
got  rid  of  by  rejecting  what  will  free  the  writing  from  it."^ 
The  dificulty  is  to  determine  what  to  reject  and  what  to  re- 
tain. The  author  believes  it  to  be  the  true  method  to  regard 
but  lightly  the  technical  rules  on  this  question ;  and,  feeling 
after  the  intent  of  the  parties,**  to  discard  on  the  one  hand, 
and  retain  on  the  other,  what  in  the  result  will  best  give  effect 
to  such  intent."  Still,  there  are  some  minor  rules,  of  unequal 
value,  which,  applied  in  subordination  to  the  superior  one  of 
following  the  intent,  may  be  of  service.    To  illustrate, — 

§  387.  Proviso. — ^If  the  main  body  of  the  writing  is  followed 
by  a  proviso  wholly  repugnant  thereto,  it  must  necessarily  be 
rejected,  because  otherwise  the  entire  contract  will  be  rendered 
nulL**  But  where  it  can  be  construed  to  qualify  the  main  pro- 
visions,  so  that  all  may  stand  together,  it  will  be  retained.^^ 
Likewise, — 

§  388.  Inconsistent  power — ^Habendum. — ^As  a  married  wo- 
man under  the  conmion-law  disabilities  can  alienate  her  lands 
only  in  concurrence  with  her  husband,  if ,  in  a  devise  or  deed 


**  Decorah  y.  Kesselmeier,  45  la. 

•1  Thomas  v.  Joslln,  80  Minn. 
38a. 

«  Thompson  v.  Marshall,  36  Ala. 
504. 76  Am.  D.  328.  And  see  North- 
ern Pacific  R.  R.  V.  U.  S.,  16  Ct.  of 
a  428. 

•sLambe  v.  Reaston,  5  Taunt 
207;  Gooley  v.  Warren,  53  Mo. 
166;  Shewalter  v.  Pirner,  55  Mo. 
218;  Wells  v.  Wright,  2  Mod.  285; 
PhilUps  V.  Porter.  3  Pike,  18,  36 
Am.  D.  448;  Eldridge  v.  See  Tup 
Co..  17  Cal.  44;  Gibson  v.  Bogy, 
28  Mo.  478;  Emerson  v.  White,  9 
PbBt  N.  H.  482;  Chew  v.  Kellar, 
171  Mo.  215,  71  S.  W.  172. 

MAnte,  §  380. 

«  DriscoU  T.  Green,  59  N.  H.  101; 


Case  v.  Dwire,  60  la.  442;  Smith  v. 
Flanders,  129  Mass.  322;  Findley 
V.  Armstrong,  23  W.  Va.  113;  Ers- 
kine  v.  Moulton,  66  Me.  276;  Gal- 
laher  v.  District  of  Columbia,  19 
Ct  of  CI.  564;  St.  Sav.  Bank  v. 
Stewart,  93  Va.  447,  25  S.  E.  543; 
Hunt  y.  Hunt,  26  Ky.  Law  Rep. 
973,  82  S.  W.  978,  68  L.  R.  A.  180. 

««Bac.  Abr.  Grant,  I.  1;  Stewk- 
ley's  Case,  Sir  F.  Moore,  880;  Fur- 
nivall  v.  Coombes.  5  Man.  &  G.  736, 
6  Scott,  N.  R.  522;  Stewart  v. 
Stewart,  186  IlL  60,  57  N.  E.  885; 
Teaney  t.  Mains,  113  la.  53,  84  N. 
W.  953. 

«7  Williams  V.  Hathaway,  6  Ch. 
D.  544.  Compare  with  Bishop, 
Written  Laws,  §  65.  The  habedum 
clause,  held,  to  control  the  grant- 
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of  lands  to  her,  there  is  embodied  a  power  to  dispose  of  them 
independently  of  him,  it  will  be  void,  because  repugnant  to  the 
gift  or  grant.  It  could  not  stand  without  overthrowing  all.** 
So  a  conveyance  in  fee  cannot  be  cut  down  to  a  life  estate  by 
the  habendum  of  the  deed ;  for  it  would  be  inconsistent  with  the 
former  part  of  it,  which,  for  the  reason  just  stated,  must  pre- 
vail.**    Again, — 

§  389.  Order  of  clauses. — Some  of  the  books,  particularly 
I  the  older  ones,  undertake  to  give  effect  to  the  order  of  repug- 
nant clauses  in  writings ;  often  making  what  is  earlier  yield  to 
what  stands  nearer  the  end,  as  a  later  expression  of  the  intent.''® 
This  idea  is  now  less  insisted  upon  than  formerly,  and  it  is  be- 
lieved to  be  utterly  destitute  of  practical  value.^*  In  Shep- 
pard's  Touchstone,  an  old  distinction  within  this  idea  is  stated 
thus:  "If  there  be  two  clauses  or  parts  of  the  deed  repugnant 
the  one  to  the  other,  the  first  part  shall  be  received  and  the  lat- 
ter rejected,  except  there  be  some  special  reason  to  the  contrary. 
And  therefore  herein  a  deed  doth  differ  from  a  will;  for,  if 
there  be  two  repugnant  clauses  in  a  will,  the  first  shall  be  re- 
jected and  the  latter  received.'*  ^*  It  is  hardly  presumable  that, 
at  the  present  day,  many  courts  would  much  regard  this  distinc- 
tion. Surely,  in  reason,  as  the  whole  of  a  written  contract  or 
will  was  executed  simultaneously,  there  can  be  in  it  no  first,  no 
middle,  no  last. 

§  390.  Void  for  uncertainty. — ^If  the  meaning  of  the  parties 
cannot  be  ascertained  from  the  interpreted  writing, — and  the 


ing  clause  when  they  are  repug- 
nant. Bodlne's  Admr.  v.  Arthur, 
91  Ky.  53,  14  S.  W.  904,  34  Am.  St 
Rep.  162;  see  also  Barnett  y.  Bar- 
nett,  104  Cal.  298,  37  Pac.  1049. 

«8  Goodlll  V.  Brigham,  1  B.  &  P. 
192,  Eyre,  C.  J.,  putting  the  reason 
thus:  "When  a  devisor  gives  an 
estate  to  a  feme  covert  and  at- 
tempts to  relieve  her  from  the  dis- 
ability arising  from  her  coverture, 
his  estate  being  exhausted,  the  law 
must  control  her  enjoyment  of  it." 
Page  196. 

00  Robinson  v.  Payne,  58  Miss. 
690.  See  Welch  v.  Welch,  183  111. 
237,  55  N.  E.  694.  But  a  limita- 
tion upon  an  estate  granted  con- 


tained in  the  habendum  clause  of 
a  deed  will  prevail  when  ic  ap- 
pears from  the  whole  instrument 
that  it  was  the  intent  of  the  par- 
ties to  thereby  restrict  the  estate 
conveyed.  Hart  v.  Gardner,  74 
Miss.  153,  20  So.  871.  See  Miller 
V.  Dunn,  184  Mo.  318,  83  S.  W.  436. 

70  Pars.  Cont  513,  514. 

71  Bishop,  Written  Laws,  §  65; 
Hamilton  v.  Thrall,  7  Neb.  210; 
Rathbun  ▼.  Oeer,  64  Conn.  421,  30 
Atl.  60;  Waterman  v.  Andrews,  14 
R.  I.  589. 

72Shep.  Touch.  88;  Vickers  v. 
Elec.  Com.  Co.,  67  N.  J.  L.  665,  52 
AU.  467. 
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case  is  not  one  of  a  latent  ambiguity,  which,  being  created  bj 
oral  testimony,  may  be  orally  explained^ ' — ^the  contract  will 
be  void  for  uncertainty.**  Something  of  this  was  shown  in  an 
earlier  chapter."  To  add  a  few  of  the  innumerable  illustra- 
tions, a  promise  to  sell  "forty  acres  of  land'*  is  ordinarily 
Toid;  ^*  but,  in  all  cases,  where  parol  evidence  can  duly  locate 
the  land,'^  a  general  designation  is  good.^*  Though  the  de- 
scription appears  on  its  face  adequate,  it  will  be  void  if  the  pa- 
rol attempt  at  identification  fails.^*  The  words  ''this  note  to  be 
extended  if  desired  by  makers,"  indorsed  on  it,  are  too  indefi- 
nite to  have  legal  effect.*®  But  one's  promise  to  sell  to  another 
all  the  straw  he  has  to  spare,"*  or  to  deliver  a  ** carload*'  of  ice," 
is  sufSciently  certain.®' 

§  391.    Uphold  the  transaction. — ^The  foregoing  views  dis- 
close, that,  if  possible,  the  contract  shall  be  so  construed  as  to 


i; 


nAnte,  §  374;  1  Oreenl.  Bv. 
§  297;  Cubberly  v.  Cubberly,  7 
Halst.  308;  McCullough  v.  Wain- 
right,  2  Harris,  Pa,  171;  Hlscocks 
T.  HiscockB,  5  M.  &  W.  363,  368; 
Clark  V.  Powers,  45  111.  283;  Leon- 
ard V.  Carter,  16  Wis.  607;  Mur- 
ray y.  Blackledge,  71  N.  C.  492; 
Bulkeley  v.  Wilford,  2  Car.  ft  P. 
173,  8  D.  ft  R.  649. 

7«Aiite,  9§  117,  316;  Gamett  v. 
Gamett,  7  T.  B.  Monr.  545;  Grand 
Galf  R.  R.  ft  Banking  Co.  v.  Bryan, 
S  Sm.  ft  M.  234;  Winslow  v.  Wins- 
km,  52  Ind.  8;  Church,  etc.  Soc. 
T.  Hatch,  48  N.  H.  393;  Kleinpeter 
▼.  Harrigan,  21  La.  An.  196;  Tol- 
hnrst  V.  Brickinden,  Cro.  Jac.  250; 
Webster  v.  Ela,  5  N.  H.  540;  Price 
T.  Griffith,  15  Jur.  1093;  Brooklyn 
Life  Ins.  Co.  v.  Bledsoe,  52  Ala. 
538;  Buckmaster  v.  Consumers 
Ice  Co.,  5  Daly,  313;  Atkins  v.  Van 
Boren,  77  Ind.  447;  Borum  y. 
Swift  (Ga.),  53  a  E.  608. 

TSAnte,  S  316. 

T«  Thompson  v.  Gordon,  72  Ala. 
455;  Palmer  y.  Albee,  50  la.  429; 
Monlton  y.  Egery,  75  Me.  486 
Breaid  v.  Hunger,  88  N.  C.  297 
Bamett  y.  Nichols,  56  Miss.  622; 
Goodbar  y.   Dunn,  61  Miss.  618 

11 


McRoberts  v.  McArthur,  62  MlniL 
310.  64  N.  W.  903;  Patten  v.  Fox,, 
179  Mo.  528,  78  S.  W.  804. 

"Ante,  §  376. 

M  Pennington  y.  Flock,  93  Ind.- 
378;    Thomas  y.  Mathis,  92   Ind. 
560;   Crooks  y.  Whitford,  47  Mich,- 
283;  Tucker  y.  Field,  51  Miss.  191; 
Thomburg  y.  Masten,  88  N.  C.  293;- 
Dorr  y.   School  District,  40  Ark. 
237;    Miller  y.  Mann,  55  Vt  475; 
American  Emigrant  Co.  y.  Clark, 
62  la.  182;    Grier  y.  Puterbaugh, 
108  111.  602;    L  C.  R.  R.  Ca  y.  Le 
Blanc,  74  Miss.  650,  21  So.  760; 
Pittsburgh  C.  C.  ft  St.  L.  R.  Co.  y. 
Beck,  162  Ind.  421,  53  N.  E.  439, 
13  Am.  ft  Eng.  R.  Cas.  (N.  S.)  353. 

7»  Bernstein  y.  Humes,  71  Ala. 
260. 

soKrouskop  y.  Shontz,  51  Wis. 
204,  37  Am.  R.  817. 

«i  Parker  y.   Pet^it,   14   Vroom. 
512. 

82Schrelber  y.  Butler,  84  Ind. 
576. 

M  The  contract  was  held  not  to 
be  yold  In  Crawford  y.  Geiaer 
Manuf.  Co.,  88  N.  C.  554;  Ray- 
mond y.  Rhodes,  135  Mass.  337; 
Miller  y.  Kendig,  55  la.  174  ("rea- 
sonable    amount");      Cooper     y. 
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carry  into  effect  the  purpose  of  the  parties,  instead  of  being 
void."    Thus,—       • 

§  392.  LawfuL — ^If  the  terms  admit  of  two  meanings,  or  two 
ways  of  effecting  the  object,  by  one  of  which  the  thing  would 
be  unlawful  and  by  the  other  lawful,  the  latter  construction 
must  be  adopted.**  Or  the  lawful  can  be  separated  from  the 
unlawful,  and  the  contract  enforced  for  the  former.**  For 
illustration, — 

§  393.  Statatory  bond. — ^A  statutory  bond  must,  to  be  valid 
under  the  statute,  conform  in  substance  to  the  statutory  pro- 
visions,— a  question  upon  which  there  are  distinctions  not  nec- 
essary to  be  here  examined  minutely.*^  Then,  if  in  such  a  bond 
there  is  matter  which  the  statute  does  not  authorize,  it,  to  ren- 
der the  instrument  good,  will  be  rejected  as  surplusage.**  And 
a  writing  meant  to  be  a  statutory  bond,  yet  void  as  such  for  not 
conforming  to  the  statute,**  may  take  effect  at  the  common 
law.**    Again, — 


Hood,  26  Bear.  293,  4  Jur.  ir.  s.. 
1266  ("good-win"). 

84  Pray  v.  Pierce,  7  Maas.  881, 
384, 5  Am.  D.  59;   Marshall  v.  Fisk, 

6  Mass.  24,  32,  4  Am.  D.  76;  RelUr 
v.  Chouquette,  18  Mo.  220;  Mil- 
bourne  V.  Simpson,  2  Wlls.  22; 
Thrall  v.  Newell,  19  Vt.  202, 47  Am. 

D.  C82;    Anderson  v.  Baughnian, 

7  Mich.  69,  74  AnL  D.  699;  Gano 
T.  Aldrldge,  27  Ind.  294;  Edwards 
V.  Bailey,  Cowp.  597,  600;  Wells 
v.  Atkinson,  24  Minn.  161. 

M  Merrill  v.  Melchior,  30  Miss. 
516;  Crittenden  v.  French,  21  111. 
598;  Ormes  v.  Dauchy,  82  N.  Y. 
443,  37  Am.  R.  583;  Equitable  L.  ft 
S.  Co.  V.  Waring,  117  Ga.  599,  44  S. 

E.  320. 

8«  Harrington  v.  Kloprogge,  4 
Doug.  5,  2  Brod.  ft  B.  678,  note; 
Newman  v.  Newman,  4  M.  ft  S.  66. 
Presumption. — It  will  not  be  pre- 
sumed that  the  law  will  be  vio- 
lated in  carrying  out  a  contract 
where  it  can  be  done  lawfully. 
Sheffield  y.  Balmer,  52  Mo.  474,  14 
Am.  R.  430;  U.  S.  School  Fur.  Co. 
V.  McGuire,  46  W.  Va.  328,  33  S. 
K.  313 ;    Wis.  Lumber  Co.  v.  Greene, 


etc.  Tel.  Co.,  127  la.  350, 101  N.  W. 
742. 

•7  Post,  §  448 ;  Gardener  v.  Wood- 
year,  1  Ohio,  170;  Commissioner 
of  Insolvents  v.  Way,  3  Ohio,  103; 
Mclntyre  v.  White,  6  How.  Miss. 
298;  Amos  v.  Allnutt,  2  Sm.  ft  M. 
215;  Commonwealth  v.  Laub,  1 
Watts  ft  S.  261;  Yale  v.  Flanders, 
4  Wis.  96;  Lawton  v.  SUte.  5  Tex. 
270;    Baker  v.  Haley,  5  Greenl.  240. 

«8Hall  V.  Cushing,  9  Pick.  395, 

404;    U.  S.  V.  ,  1  Brock.  195; 

Dixon  V.  U.  S.,  1  Brock.  177; 
Walker  v.  Chapman,  22  Ala.  116; 
Woods  V.  State,  10  Mo.  698;  Shunk 
V.  Miller,  5  Barr,  250;  Harper  v. 
Rowe,  55  Cal.  132;  Ahrens  v.  City 
of  Seattle  (Wash.),  81  Pac.  558. 

«»  Lawton  v.  State,  5  Tex.  272. 

•0  Lane  v.  Kasey,  1  Met.  Ky.  410; 
Rowlet  V.  Eubank,  1  Bush,  477; 
Gathwright  v.  Callaway,  10  Mo. 
663;  Hester  v.  Keith,  1  Ala.  316; 
Burrough  v.  Lowder,  8  Mass.  373; 
Wolfe  V.  McClure,  79  111.  564 ;  An- 
derson V.  Blair,  118  Ga.  211,  45  S. 
E.  28;  Wall  v.  Mount,  121  Ga.  831, 
49  S.  B.  878.  A  bond  given  pursu- 
ant to  an  unconstitutional  statute 
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§  394  Imperfect  deed. — ^Where  an  instrument  which  the 
parties  executed  for  a  deed  of  land  lacks  the  necessary  seal,®^ 
or  where  the  seal  was  affixed  by  an  agent  not  duly  authorized, 
or  where  from  the  nature  of  the  interest  assumed  to  be  con- 
veyed, or  from  the  loss  of  the  instrument  without  being  re- 
corded, or  from  any  other  like  cause,  it  cannot  operate  as  a 
deed,  it  may  be  construed  as  an  agreement  to  convey,  if  there 
is  no  obstacle  to  its  going  into  operation  as  such.®^  The  ex- 
pression sometimes  is,  that  it  invests  the  grantee  with  an  equi- 
table title.^^    So,— 

§  395.  Sort  of  deed. — ^If  the  law,  as  formerly,  and  it  is  be- 
lieved still  in  a  part  of  our  States,  has  provided  deeds  of  differ- 
ent sorts  for  the  conveyance  of  land, — such  as  bargain  and  sale, 
lease  and  release,  covenant  to  stand  seised,  and  the  like,— each 
for  its  particular  sort  of  case,  then,  if  in  a  given  instance  the 
parties  mistakenly  employ  one  not  available  for  the  case,  or 
omit  from  it  something  essential  to  its  kind,  it  will  be  enforced 
as  a  deed  of  any  other  sort  which  can  legally  take  effect.** 
Likewise, — 

§  396.  Other  like  illuslarationfl. — Of  two  deeds  of  the  same 
date  and  constituting  one  transaction,  that  will  be  presumed  to 
have  been  made  first  which  will  best  support  the  intent.*** 
Trees  are  a  part  of  the  realty  which,  by  the  Statute  of  Frauds, 
can  be  conveyed  only  in  writing ;  but,  if  one  sells  them  orally, 
the  ineffectual  sale  will  operate,  until  revoked,  as  a  license  to 


ixuaot  be  upheld  as  a  valid  com- 
mon-law obligation.  Montague  ft 
Co.  T.  Farness,  146  Cal.  205,  78 
Pac.  640. 

•1  Ante,  S  HI;  Todd  v.  Blghmie, 
4  App.  Div.  9,  73  N.  Y.  8.  671, 
38  N.  T.  S.  304.  Where  seal  is 
omitted  throus^  accident  or  mis- 
take, equity  wiU  compel  it  to  be 
affixed.  Oaylord  ▼.  Pelland,  169 
Mass.  356,  47  N.  B.  1019. 

MMcCaleb  v.  Pradat,  26  Miss. 
257;  Bayler  v.  Commonwealth,  4 
Wright,  Pa.  37,  80  Am.  D.  551; 
Porter  v.  Read,  19  Me.  363 ;  Blight 
▼.  Banks,  6  T.  B.  Monr.  192, 17  Am. 
D.  136;  Cummings  v.  Coe,  10  Cal. 
529;  Varick  v.  Edwards,  Hoffman, 
3S2;  Johnson  v.  Houghton,  19  Ind. 


359;  Conrad  v.  Schwamb,  53  Wis. 
S72;  Rex.  v.  Rldgwell,  6  B.  ft  C. 
665,  9  D.  ft  R.  678;  Dreutzer  v. 
Lawrence,  58  Wis.  594;  Carey  v. 
Stafford,  3  Swanst  427. 

OS  Grandin  v.  Hernandez,  29  Hun, 
399;  Jewell  v.  Harding,  72  Me. 
124;  Brlnkley  v.  Bethel,  9  Helsk. 
786.     See  post,  §  709. 

MAnte,  §  42;  Shep.  Touch.  82, 
83,  224;  Edwards  v.  Bailey,  Cowp. 
597,  600;  Wilkinson  v.  Tranmarr, 
Willes,  682,  2  Wils.  75.  See 
Prettyman  v.  Conaway,  9  Houst. 
(Del.)  221,  32  Atl.  15;  Montgom- 
ery V.  Homberger,  16  Tex.  Civ. 
App.  28,  40  S.  W.  6Z8. 

•oAtkyns  v.  Horde,  1  Bur.  60, 
106. 
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enter  upon  the  land  and  earrj  them  away.'*    And  a  writing  in 
the  form  of  a  receipt  may  be  construed  as  a  bill  of  sale.*^ 

§  397.  The  rabject-— of  the  contract,  and  the  nature  of  the 
transaction,  should  be  considered ;  and  they  will  more  or  less 
influence  the  interpretation.**    Thus, — 

§  398.  Streets — (Present  and  subsequent). — ^Where  land  is 
conveyed  under  the  restriction  that  no  building  shall  be  erected 
thereon  within  a  certain  distance  of  the  street,  and  then  the 
street  is  altered  by  public  authority,  the  location  of  a  building, 
it  has  been  held,  must  be  governed  by  that  of  the  street  as  it 
was  at  the  making  of  the  deed.**  But  an  agreement  with  a  city 
to  remove  the  dirt  and  rubbish  from  the  paved  streets  during 
a  specified  period  of  years  was  adjudged  to  include,  with  the 
existing  streets,  those  subsequently  established.^  So  a  power 
of  attorney  to  manage  all  the  lands  of  the  principal  extends,  by 
interpretation,  to  those  afterward  acquired.*  Perhaps  the  par- 
ticular phraseology  in  these  cases  had  something  to  do  with  the 
interpretation,  still  the  nature  of  the  transaction  and  the  sub- 
ject-matter entered  into  it  likewise.*    Again, — 

§  399.  Words  of  inheritance,  or  not. — ^A  deed  of  land  will,  in 
general,  convey  a  fee  only  when  it  runs  to  the  grantee  and  his 
*' heirs."*  This  comes  from  technical  reasons  governing  the 
particular  subject,  and  from  ancient  usage.  But  without  this- 
word  an  executory  agreement  may,  and  prima  facie,  or  in  the 
absence  of  special  facts,  it  does,  bind  the  party  to  convey  a  fee 


••  Jenkins  v.  Lykes,  19  Fla.  148, 
45  Am.  R.  19;  Carrington  y.  Roots, 
2  M.  &  W.  248. 

•7  Bush  V.  Bradford,  16  Ala.  317. 

98  Robinson  v.  Fiske,  25  Me.  401; 
Higglns  V.  Wasgatt,  34  Me.  305; 
Phelps  V.  Bostwick,  22  Barb.  314; 
Bailey  y.  Hill,  77  Va.  492;  Pratt 
V.  Pratt,  42  Mich.  174;  Penfold  v. 
Universal  Life  Ins.  Co.,  85  N.  Y. 
317,  39  Am.  R.  6G0;  Grant  v.  Dab- 
ney,  19  Kan.  388,  27  Am.  R.  125; 
Kennedy  v.  Richardson,  70  Ind. 
524;  Meyers  v.  Gross,  59  III.  436; 
Maginn  v.  Lancaster,  100  Mo.  App. 
116,  73  S.  W.  368. 

00  Tobey  v.  Moore.  130  Jtf ass.  448. 


Compare  with  Lyall  v.  Edwards* 
6  H.  A  N.  337. 

1  Crocker  v.  Buifalo,  90  N.  Y.  351. 

«  Berkey  v.  Judd,  22  Minn.  287. 

s  Compare  with  the  doctrine  aa 
to  statutes  extending  both  to  the 
past  and  to  the  future.  Bishop, 
Written  Laws,  Si  82-856, 176. 

4Hogan  V.  Welcker,  14  Mou  177; 
Mai*tin  v.  Long,  3  Mo.  391;  Nlch* 
Olson  V.  Caress^  69  Ind.  39;  Jor- 
don  y.  McClure,  4  Norris,  Pa.  495; 
Lee  V.  Scott,  26  Ohio  Cir.  Ct  799; 
Allen  v.  Baskerville,  123  N.  C.  126, 
31  S.  B.  383;  cf:  BaU  v.  Wool- 
folk,  175  Mo.  278,  76  S.  W.  410- 
FuUagar  v.  Stockdale  (Mich.)»  101 
N.  W.  676. 
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free  from  mciii&braxices.'  Likewise  in  a  deyise,  teclinical  words 
of  inheritance  are  not  indispensable  to  pass  a  fee.® 

§  400.  Bieasooable  «2id  jatst — Interpretation  will  lean  to  the 
rendering  which  will  make  the  contract  reasonable  and  just/ 
Thus,— 

§  401.  Mntnoi  prmnises — (Dependent  or  independent). — 
Where  it  consists  of  mutual  promises,  the  promise  on  tiie  one 
side  being  the  consideration  for  that  on  the  other,'  the  construc- 
tion which  renders  them  dependent,  so  that  neither  party  can 
sue  the  other  unless  himself  ready  to  perform,  will  be  pre- 
ferred to  the  one  making  them  independent,  beoause  more  rea- 
sonable and  just.'  But  this  rule  must  yield,  as  other  rules  do, 
to  the  intent  of  the  parties  when  it  duly  appears,  and  to  the 
nature  of  their  ag^eement.^' 

§  402.  Grammatical  eonstmction— Ponctnatioii. — ^Nor  will 
the  strict  grammatical  construction,  or  the  pimctuation,  pre- 
vail OTer  the  evident  intent^^  Still  these  and  all  other  like 
things,  when  they  appear  in  the  writing,  may  be  looked  to  as 
helps  to  the  meaning.''    On  this  principle, — 


■  Bodley  ▼.  Ferguson,  30  Ob,!.  511; 
Hughes  ▼.  Parker,  8  M.  ft  W.  244; 
Gaule  ▼.  Bilyeau,  1  Casey,  Pa.  521; 
D^raunce  r.  Broolcs,  S  Walts  it  S. 
€7;  Bower  y.  Cooper,  2  Hare,  408; 
Vuskr  ▼•  Ungley,  5  Ch.  D.  887, 
89L 

•  4  Kent,  Com.  5S5. 
THanoway  v.  Lacy,  4  Humph. 

468:  Baron  y.  Placlde,  7  La.  An. 
229;  BIcktord  v.  Cooper,  5  Wright 
(Pa.)  142;  Royalton  y.  Royalton, 
etc.  Turipike,  14Vt.  811;  Myers  y. 
Grosa,  69  111.  436;  Smiley  y.  Gal- 
lagher. 164  Pa.  8t  498,  30  Atl.  713; 
Wash,  etc  R.  R.  y.  Coeur  D'Aleae 
Ry^  169  U.  a  79,  40  L.  Bd.  346. 

•  Ante,  §S  76-79. 

•  Ifeeum  y.  Peoria,  ete.  R.  R.,  21 
ni.  533;  Peques  ▼.  Mosby,  7  8m.  ft 
JI.  S40;  Liddell  ▼.  Sims,  9  Sm.  6 
M.  596;  Clopton  y.  Bolton,  23  Miss.. 
78;   Hamilton  y.  Thrall,  7  Neb.  210. 

!•  PoTdage  y.Cole,  1  Saund.  Wms. 
«d.  3191,  and  the  notes;  MoCrelish 
y.  Cfaar<dunan,  4  Rawle,  26;  Tiles- 


ton  T.  Newell,  13  Mass.  406,  411; 
Johnson  y.  Reed,  9  Mass.  78,  6  Am. 
D.  36;  Howland  v.  Leach,  11  Pick. 
161,  154;  Gardiner  y.  Corson,  16 
Mass.  600;  Bean  y.  Atwater,  4 
Conn.  3;  Todd  y.  Summers,  2  Grat. 
167,  10  Am.  D.  91;  Eyans  y.  Feg- 
ely,  17  Smith,  Pa.  370;  Runkle  y. 
Johnson,  80  111.  328,  44  Am.  D.  379; 
Gillum  y.  Dennis,  4  Ind.  417;  Sew- 
aU  y.  Wilkins,  14  Me.  168;  Hutch- 
ings  y.  Moore,  4  Met.  Ky.  110;  Ket^' 
tie  y.  Haryey,  21  Vt.  301;  Booth 
V.  Tyson,  15  Vt.  515;  Stansbury  y. 
Fringer,  11  Gill  A  J.  149. 

iiMorey  v.  Homan,  10  Vt.  565; 
Nettleton  t.  BUlings,  IS  N.  H.  446; 
EngUsh  y.  McNalr,  34  Ala.  40; 
White  y.  Smith,  9  Casey,  Pa.  186, 
75  Am.  D.  589;  Swing  y.  Burnet, 
31  Pet.  41;  Reeyes  y.  Topping,  1 
Wend.  888;  Hancock  y.  Watson, 
18  Cal.  137;  Osbom  y.  Farwell,  87 
Ul.  89,  29  Am.  R.  47. 

13  Leake,  Cont  221;  White  y. 
Smith,  9  Casey,  Pa.  186,  75  Am.  D. 
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§  403.  Double  commits — ^may  have  fhe  effect  of  the  word 
"ditto."" 

§  404.  Meaning  of  the  words. — ^The  language  and  terms 
of  the  contract  will  be  understood  in  the  ordinary,  popular 
sense ;  ^^  unless  they  relate  to  some  technical  subject, — as,  a 
particular  trade  or  science,  the  law,  or  a  custom, — ^in  which 
case  their  technical  meaning  will  be  given  them.^*  But  if, 
from  the  connection,  or  from  the  subject,  it  is  apparent  that 
the  parties  did  not  employ  them  so,  or  according  to  their  true 
definitions,  they  will  receiye  the  meaning  thus  shown  to  have 
been  intended.  For  example,  ''give"  has  been  construed  as 
"pay"  when  applied  to  money,  and  "convey"  when  applied  to 
land.**  And  "children"  has  been  rendered,  contrary  to  the 
legal  sense,  as  signifying  heirs.*^  Indeed,  in  these  cases,  as  in 
others,  the  interpretation  is  to  carry  into  effect  the  intent  of 
the  parties,  as  derivable  from  the  whole  instrument  and  the 
surroundings,  whether  they  employed  language  accurately  or 
not." 

§  405.  Technical  or  not. — ^Though  in  a  particular  contract 
technical  words  might  be  appropriate,  it  will  be  equally  good 
without  them  if  the  meaning  is  plain.** 


589;  Willis  v.  Martin,  4  T.  R.  89, 
66,  66;  Waugh  v.  Middleton,  8 
Bxch.  352,  357;  Bishop,  Written 
Laws,  §§  78,  81;  Abbott's  Est,  198 
Pa.  493,  48  Atl.  436. 

isSteinmetz  v.  Versailles,  etc 
Turnpike,  57  Ind.  457,  460. 

i«Hawe8  V.  Smith,  8  Fairf.  429; 
Mansfield,  etc.  R.  R.  v.  Veeder,  17 
Ohio,  385;  Bradshaw  v.  Bradbury, 
64  Mo.  334;  Griffith  v.  Harrison,  4 
T.  R.  737,  749;  Potter  v.  Phoenix 
Ins.  Co.,  63  Fed.  382. 

iBFlndley  v.  Findley,  11  Orat 
434;  Rindskoff  v.  Barrett,  14  la. 
101;  Rogers  v.  Danforth,  1  Stock. 
289;  McAvoy  y.  Long,  13  111.  147; 
Wayne  v.  The  General  Pike,  16 
Ohio,  421;  Eaton  v.  Smith,  20 
Pick.  150;  Ellmaker  v.  Ellmaker, 
4  Watts,  89;  Robinson  y.  Fiske,  26 
Me.  401. 

!•  Carter  v.  Alexander,  71  Mo. 


686.  To  the  like  effect,  Jewry  t. 
Busk,  6  Taunt  302. 

IT  Warn  v.  Brown,  6  Out  Pa.  347, 
But  see,  Seymour  v.  Bowles,  172 
111.  621,  50  N.  B.  122. 

la  Wadlington  v.  Hill,  10  Sm.  A 
M.  660;  Pavey  y.  Burch,  3  Mo.  447, 
26  Am.  D.  682;  Marvin  v.  Stone, 
2  Cow.  781;  Quackenboss  v.  Lan- 
sing, 6  Johns.  49;  Watchman  v. 
Crook,  6  Gill  ft  J.  239;  Killian  v. 
Harshaw,  7  Ire.  497;  Shoenberger 
V.  Hay,  4  Wright,  Pa.  132;  Foley 
V.  Cowgill,  5  Blackf.  18,  32  Am.  D. 
49;  Wallis  v.  Smith,  21  Ch.  D.  243, 
257;  De  Witt  v.  Buckley,  11  Stew. 
Ch.  291;  Cook  v.  LiUo,  103  U.  a 
792 ;  Meyer  v.  Christopher,  176  Mo. 
580,  75  S.  W.  750. 

10  Barney  v.  Worthington,  37  N. 
Y.  112;  Chesapeake,  etc.  Canal  v. 
Baltimore,  etc.  R.  R.,  4  Gill  ft  J.  1; 
Lovering  v.  Lovering,  13  N.  H.  613 ; 
Polhemus  v.  Heiman,  45  Cal.  673. 


§§  406-409.]  INTERPRETATION— MEANING. 
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§  406.  General  and  specific. — ^Where  there  are  general  and 
specific  words  and  phrases,  and  all  cannot  stand  together  in 
their  proper  significations,  those  of  wider  import  will  be  re- 
strained by  those  of  narrower,  and  the  less  by  the  more  exact. 
This  rule  will  be  applied  only  when  the  expressions  cannot  be 
otherwise  reconciled,  and  it  will  always  yield  to  the  plain  intent 
of  the  parties.**^   For  example, — 

§  407.  Becitals. — General  words  may  be  limited  by  the  re- 
citals.**   So, — 

§  408.  Description  of  land  conveyed. — ^If  in  a  deed  land 
is  described  by  metes  and  bounds,  or  by  other  visible  objects, 
they,  being  specific  and  exact,  will  restrain  and  control  words 
of  general  description ;  **  while  still  the  courses,  distances,  and 
the  like  will  aid  as  they  may.**  Yet  this  rule  will  not  be  car- 
ried so  far  as  to  defeat  the  conveyance  where,  by  the  rejec- 
tion of  a  call  for  a  monument,  it  can  be  made  good.**  And  in 
various  other  instances  it  will  yield,  for  no  one  rule  is  universally 
supreme."    Again, — 

§  409.  Oeneral  after  particular.— A  clause  in  wider  terms, 
following  a  specific  enumeration,  will  generally  be  restricted 
by  interpretation  to  things  of  a  like  sort  with  those  enumer- 
ated.*^ But  the  restriction  will  not  be  applied  to  defeat  a 
larger  intent;  as,  if  a  party  makes  for  the  benefit  of  his  cred- 


<o  Browning  ▼.  Wright,  2  B.  ft  P. 
13;  Hesse  v.  Steyenson,  3  B.  ft  P. 
566;  Barton  v.  Fitzgerald,  15  East, 
530;  Holmes  v.  Martin,  10  Ga.  503; 
Hejnrood  v.  Hey  wood,  42  Me.  229; 
Field  V.  Huston,  21  Me.  69;  Moore 
T.  Griffin,  22  Me.  350;  Huntington 
y.  Hayens,  5  Johns.  Ch.  23;  Her- 
rick  T.  Hopkins,  23  Me.  217;  Cor- 
win  y.  Hood,  58  N.  H.  401;  Gan- 
non y.  Albright,  183  Mo.  238,  81  S.- 
W.  1162. 

"  Boyes  y.  Bluck,  13  0.  B.  652; 
Walsh  y.  Treyanion,  16  Q.  B.  733, 
751;  Payler  y.  Homersham,  4  M. 
ft  8.  423.  426;  Rich  y.  Lord,  18 
Pick.  322,  325. 

» Emery  y.  Fowler,  38  Me.  99; 
Boeworth  y.  Sturteyant,  2  Cush. 
392;  Dawes  y.  Prentice,  16  Pick. 
435;  Butler  y.  Widger,  7  Cow.  723; 
Whiting  y.  Dewey,  15  Pick.  428; 
Dalton  y.  Rust,  22  Tex.  133;   Rich- 


ardson y.  Chickering,  41  N.  H.  380; 
Blasdell  y.  Bissell,  6  Barr,  258; 
Cunningham  y.  Curtis,  57  N.  H. 
157;  Barthel  y.  Scotten,  24  Can. 
S.  C.  367;  Seeder  y.  Shaw,  200  111. 
93,  65  N.  E.  643;  Adams  y.  Clapp, 
99  Me.  169,  58  Atl.  1043. 

as  Tyler  y.  Fickett,  73  Me.  410; 
Stonestreet  y.  Jacobs,  26  Ky.  Law 
Rep.  628,  82  S.  W.  363. 

a*  White  y.  Luning,  93  U.  S.  514; 
Miller  y.  Bryan,  86  N.  C.  167. 

as  Hamilton  y.  Foster,  45  Me.  32; 
Sawyer  y.  Kendall,  10  Cush.  241, 
246;   Bradford  y.  Pitts,  2  Mill,  115. 

2«  Anonymous,  Lofft,  398;  Pol- 
lock, Cont  409  (referring  to  Rooke 
y.  Kensington,  2  Kay  ft  J.  753,  771, 
and  Bulkley  y.  Wilford,  8  D.  ft  R. 
549) ;  Meyrick  y.  Meyrick,  2  Tyrw. 
178,  2  Cromp.  ft  J.  223.  See  Wil- 
liams y.  Pinckney  (C.  A.),  67  L. 
J.  Ch.  N.  8.  34,  77  Law  T.  Rep.  700. 
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itors  an  assi^ment  wherein,  after  enumerating  yarions  sorts 
of  personal  property,  he  adds  ^'and  all  his  personal  estate 
whatsoever,"  the  latter  clause  will  carry  a  term  for  years, 
though  it  is  not  within  any  species  named,  because  the  ex- 
pression is  in  itself  wide  enough,  and  the  term  is  within  the 
evident  intent  of  the  instrument.^^  On  the  other  hand,  where 
there  is  a  power  of  attorney  to  do  a  particular  act,  followed  by 
general  words,  the  latter  are  limited  in  their  construction  to 
what  is  essential  to  the  act ;  for  plainly  the  parties  did  not  con- 
template more." 

§  410.  Derogation  of  law. — ^Terms  in  a  contract  in  deroga- 
tion of  law — ^that  is,  establishing  for  the  particular  instance  a 
rule  contrary  to  what  the  law  would  provide — are,  like  pro- 
visions in  a  statute  in  derogation  of  the  common  law,"  con- 
strued strictly .••   For  instance, — 

§  411.  Limiting  carrier's  liability. — It  is  so  when  a  common 
carrier  imdertakes  to  limit  his  liability  by  a  special  agreement 
with  the  party;  he  can  claim  nothing  beyond  what  is  plainly 
within  the  words.*^ 

§  412.  Parties'  interpretation. — ^In  a  ease  of  doubt,  the  in- 
terpretation which  the  parties  by  their  acts  under  their  con- 
tract have  practically  given  it,  will  have  weight,  and  it  may 
be  controlling.**  But  this  rule  will  not  be  suffered  to  over- 
throw the  plain  terms  of  an  agreement.** 


ST  Ringer  v.  Cann,  3  M.  ft  W.  343, 
347,  348. 

2»  Perry  v.  Holl,  2  De  G.  F.  ft  J. 
38,  6  Jur.  N.  8.  661.  To  the  like 
effect,  Rountree  v.  Denson,  59  Wis. 
522. 

so  Bishop,  Written  Laws,  S§  119, 
155. 

soDufief  ▼.  Boykin,  9  La.  An. 
295;  Delaware,  etc.  Tow-boat  Co. 
V.  Starrs,  19  Smith,  Pa.  36;  Harri- 
son V.  Murray  Iron  Works  Co.  96 
Mo.  App.  348,  70  S.  W.  261. 

*iMenzell  v.  Railway,  1  Dillon, 
631 ;  Baltimore,  etc.  R.  R.  v.  Brady, 
32  Md.  333;  Lamb  v.  Camden,  etc 
R.  and  T.  Co.,  46  N.  Y.  271,  7  Am. 
R.  327;  The  City  of  Norwich,  4 
Ben.  271. 

»2  French  v.  Pearce,  8  Conn.  439, 
21  Am.  D.  680;    Jakeway  v.  Bar- 


rett, 38  Vt.  316;  Chicago  r.  Shel- 
don, 9  Wal.  50, 54;  Farrar  v.  Rowly, 
2  La.  An.  475;  D'Aquin  v.  Bar- 
bour, 4  La.  An.  441;  Casey  v.  Pen- 
noyer,  6  La.  An.  776;  Coleman  v. 
Grubb,  11  Harris,  Pa.  393;  Hamm 
V.  San  Francisco,  17  Fed.  Rep.  119; 
Camden,  etc.  Land  Co.  y.  Lippin- 
cott,  16  Vroom,  405.  See  Dunn  v. 
Mobile  Bank,  2  Ala.  152;  Hutchins 
V.  Dixon,  11  Md.  29;  Pratt  v. 
Prouty,  104  la.  419,  73  N.  W.  1035; 
Dakin  v.  Savage,  172  Mass.  23,  51 
N.  B.  186;  Nefl  v.  Pa.  R.  R.  Co., 
202  Pa.  371,  51  Atl.  1038. 

M  Citizens  Fire  Ins.  etc.  Co.  v. 
Doll,  35  Md.  89,  6  Am.  R.  360; 
Bishop  v.  White,  68  Me.  104;  N.  E. 
Ry.  V.  Lord  Hastings,  69  Law  J. 
Ch.  516,  App.  Cas.  260,  82  Law  T. 
(N.  S.)  429. 


§§  413, 414.]  INTERPRETATION— MEANING. 
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§  413.  Writlen  and  printed. — ^If  the  contract  is  made  from 
a  printed  blank,  the  printed  matter  is  as  much  a  part  of  it  as 
the  written."  But  as  the  printed  words  are  general,  intended 
for  any  like  occasion,  and  the  written  were  specially  selected 
for  tlie  particular  instance,**  the  latter,  in  a  case  of  conflict, 
will  prerail.**  Still  interpretation  will  reconcile  all  where  it 
reasonably  can ;  *^  and,  as  a  means  to  this  end,  will  give  greater 
weight  to  the  written  parts  than  to  the  printed.**  In  govern- 
ment contracts,  prepared  on  printed  blanks,  it  has  been  deemed 
important  that  the  unchanging  portions  should  receive  a  imi- 
form  C2onstruction.** 

§  414.  Words  of  party  speaking. — ^A  rule  not  very  import- 
ant, \>  ut  resorted  to  when  all  other  means  f  ail,*®  is,  that,  in  a 
deed-poll,  or  other  writing  of  the  like  sort,  the  words  shall  be 
taken  in  their  strict  sense  against  the  grantor,  or  him  who  em- 
ploys them,  and  liberally  in  favor  of  the  other  party.*^  By  a 
part  of  the  authorities,  and  perhaps  by  the  better  reason,  on 
a  question  not  quite  clear  in  principle,  this  rule  is  not  appli- 
cable to  contracts  subscribed  by  both  parties,  such  as  inden- 
tures; "because,"  in  them,  **the  law  makes  each  party  privy 
to  the  speech  of  the  other."  **  But,  by  other  authorities,  the 
rule  seems  to  be  applicable  equally  to  them.**  There  is  one 
exception;  namely, — 


«*  Wallwork  v.  Derby,  40  111.  527. 

**  Robertson  v.  French,  4  Bast, 
130. 136. 

M  Hernandez  v.  Sun  Mutual  Ins. 
Co.,  6  Blatch.  317;  American  Bx- 
press  Co.  v.  Pinckney,  29  III.  392; 
Howard  Fire  Ins.  Ca  v.  Bruner,  11 
Harris,  Pa.  50;  Cbadsey  v.  Guion, 
97N.  T.  333;  Sprac^e  Blec.  Co.  v. 
Board  of  Ck>m'r8,  etc.,  83  Minn.  262, 
86  N.  W.  332. 

""Whe^ing,  etc.  R.  R.  t.  Gout- 
^f  3  Out.  Pa.  171;  Bager  v.  Mat- 
l»ew8on,  27  Nev.  220,  74  Pac.  404; 
Hunt  T.  Hunt,  26  Ky.  Law  Rep. 
973, 82  S.  W.  998,  68  L.  R,  A.  180. 

w  Clark  v.  Woodruff,  83  N.  T.  518. 

»  Yates  y.  U.  S.,  15  Ct  of  CI.  119. 

« Palley  y.  GUes,  29  Ind.  114. 

u  Green's  Case,  1  Leon,  218; 
Brlikwater  ▼.  London  Assurance 
Corp.  2  Wils.  363 ;  Beeson  v.  Pat- 
terson, 12  Casey,  Pa.  24;  Benne- 
^  T.  Webb,  6  Ire.  67;    Wells  v. 


Pacific  Ins.  Co.,  44  Cal.  397;  Au- 
rora Fire  Ins.  Co.  v.  Bddy,  49  111. 
106;  Winslow  v.  Patten,  34  Me. 
25;  Salisbury  v.  Andrews,  19  Pick. 
250,  253;  Hoey  y.  Jarman,  10 
Vroom,  523 ;  Duryea  v.  New  York, 
62  N.  Y.  592 ;  Rolker  v.  Great  West- 
em  Ins.  Co.,  4  Abb.  Ap.  76;  Rich- 
ardson y.  People,  85  111.  495;  Gantz 
y.  District  of  Columbia,  18  Ct.  of 
CI.  569;  Teutonia  Ins.  Co.  y.  Boyls- 
ton  Mut.  Ins.  Co.,  20  Fed.  Rep.  148; 
Warde  y.  Warde,  16  Beav.  103; 
Palmer  y.  By.  Bap.  Beney.  &  M. 
Soc,  166  Mass.  143,  43  N.  B.  1028. 
See  Negaunee  Iron  Co.  y.  Iron 
Cliffs  Co.,  134  Mich.  264,  96  N.  W. 
468,  10  Det.  L.  N.  463. 

^2  Staunford  and  Walsh  In  Brown- 
ing y.  Beston,  1  Plow.  131,  134; 
Say's  Case,  10  Mod.  40,  47;  Met. 
Cent.  312. 

*8 1  Chit.  Cent.  11th  Am.  ed.  136; 
Browning  y.  Wright,  2  B.  ft  P.  13, 
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§  415.  State  or  crown. — ^Where  the  State  with  us,  or  in  Eng- 
land the  Crown,  is  a  party  on  the  one  side,  and  a  subject  is 
a  party  on  the  other,  the  entire  contract  is  construed  more 
strongly  against  the  subject/^ 

§  416.  Made  certain. — The  maxim  applies  in  all  cases,  that 
what  can  be  made  certain  is  certain.  For  example,  since  there 
can  be  no  heirs  to  a  living  person,  a  deed  to  such  person's 
"heirs"  is  void;"  yet  there  can  be  a  good  deed  to  those  of 
one  deceased,  for  now  he  may  have  heirs  who,  though  not 
nanjed,  can  be  ascertained.^*  So  a  conveyance  to  a  living  per- 
son's  "children"  is  effectual  if  he  has  children.*^ 

§  417.  Odious  or  favored. — ^An  important  distinction  in 
statutory  interpretation  is  between  things  odious  and  things 
favored;  statutes  creating  the  former  sort  being  construed 
strictly,  the  latter  liberally.**  A  like  principle,  though  not 
commonly  designated  by  the  same  phrase,  is  recognized  in 
construing  contracts;  the  court  leans  to  what  is  beneficial, 
mutual,**  and  just  as  between  the  parties,  and  discourages  what- 
ever is  inequitable.*"  Therefore  it  holds,  for  example,  for- 
feitures and  penalties  in  disfavor.*^    So  that — 

§  418.  Condition  or  covenant — ^The  court,  when  it  reason- 
ably can,  will  construe  a  clause  as  a  promise  or  covenant, 
rather  than  as  a  condition  working  a  forfeiture.**  Not  even 
will  it  necessarily  give  the  latter  effect  to  the  word  "condi- 
tion."**   And  a  clause  which  it  accepts  as  a  condition  it  will 


22;  Edgar  ft  Thompson  F.  ft  M. 
Wks.  V.  U.  S.,  34  Ct  CI.  206;  St 
Landry  St  Bank  v.  Meyers.  52  La. 
An.  1769,  28  So.  136;  Allen-West 
Com.  Co.  V.  People's  Bank,  74  Ark. 
41,  84  S.  W.  1041. 

«« Canal  Commissioners  v.  Peo- 
ple, 6  Wend.  423,  459;  State  v. 
Morgan,  28  La.  An.  482;  Attorney- 
General  v.  Ewelme  Hospital,  17 
Beav.  3GG;  Storey  v.  Woolverton, 
31  Mont  346,  78  Pac.  589. 

*«  Winslow  V.  Winslow,  52  Ind.  8. 

^eShaw  v.  Loud,  12  Mass.  447; 
Boone  v.  Moore,  14  Mo.  420. 

*7  Hamilton  v.  Pitcher,  53  Mo. 
334.  And  see  Adams  v.  King,  16 
111.  169,  61  Am.  D.  64. 

«« Bishop,  Written  Laws,  9  192 
et  seq. 


«•  Bangor  Furnace  Co.  ▼.  Maglll, 
108  III.  656. 

80  Ante,  S  400;  Royalton  y.  Roy- 
alton,  etc  Turnpike,  14  Vt  311; 
Akin  V.  United  States,  17  Ct  of  CI. 
260;  Parkhurst  v.  Smith,  Willes^ 
327,  332;  Stadhard  v.  Lee,  3  B.  ft 
S.  364,  9  Jur.  n.  s..  908. 

«i  Taylor  v.  Paterson,  9  La.  An. 
251;  Franklin  Life  Ins.  Co.  v.  Wal- 
lace, 93  Ind.  7. 

62  Crane  y.  Hyde  Park,  135  Mass. 
147;  Sanders  y.  Maclean,  11  Q.  B. 
D.  327,  337;  Wier  y.  Simmons,  55 
Wis.  637;  Duryee  y.  New  York,  96 
N.  Y.  477;  Los  Angeles  Unlyerslty 
V.  Swarth,  107  Fed.  798,  46  C.  C.  A. 
647,  54  L.  R.  A.  262. 

BSHayne  y.  Cummings,  16  C.  B. 
If.  8.  421;  Dunlap  y.  Mobley,  71 
Ala.  102;    Shep.  Touch.  122 


§§  419-421.]  INTERPRETATION— MEANING.  171 

interpret  strictly,  as  not  extending  in  meaning  ''beyond  their 
words,  unless  it  be  in  some  special  cases." '^^  There  are  con- 
ditions not  within  the  reason  of  this  rule,  therefore  yariously 
rendered,  each  according  to  its  special  requirements.^* 

m.    Precedence  of  the  Rules. 

§  419.  Nature  of  question — ^Practical  skill. — The  books  af- 
ford little  instruction  on  the  subject  of  this  sub-title.  Yet  they 
teach  us  the  obvious  truths,  that  not  all  the  cases  require  rules,°^ 
that  not  every  rule  is  applicable  in  every  case  calling  for  rules ; 
and  that,  in  a  particular  instance,  one  only  may  suffice,  or  sev- 
eral may  be  applied  together.  Likewise  observation  shows  us, 
that  there  is  no  absolute  order  of  precedence  among  them,  yet 
in  a  modified  sense  there  is  something  like  such  order.  The 
question  is  mainly  one  of  practical,  judicial  skill  in  the  inter- 
preter. Gladly  woxdd  the  author  impart  this  skill,  but  it  must 
come  chiefly  from  a  higher  power  and  from  study  and  practice. 
To  illustrate, — 

§  420.  Following  the  intent.— The  rule  of  following  the  in- 
tent of  the  parties,  to  which  is  assigned  the  highest  place,^^  is, 
while  in  one  aspect  superior  to  all,  in  another  inferior  to  a  part 
of  the  rest.  Thus,  if  such  intent  **be  apparently  against  law^ 
then  the  construction  shall  not  apply  the  deed  to  their  intent ; 
as,  if  one  give  land  to  another  and  his  heirs  for  twenty  years, 
in  this  case  the  executor,  and  not  the  heir,  shall  have  this  land 
after  the  death  of  him  to  whom  it  is  given."  For  the  estate 
thus  created  is  personalty;  which,  by  the  law,  vests  in  the  ex- 
ecutor and  not  the  heir."  Moreover,  this  apparently  superior 
rule  is  limited  by  the  rules  which  exclude  oral  evidence  of  what 
has  been  reduced  to  writing,  and  hold  the  parties  to  mean  that 
to  which  they  have  subscribed  their  names. 

§  421.  Other  illustrations. — ^The  rule  which  interprets  the 
language  against  the  party  speaking,  is,  by  its  terms,  an  inferior 
one;  **  and  still  more  inferior  is  that,  if  it  is  a  rule,  which  gives 


K«Shep.  Toncli.  133;    AntoneUe  Const  Co.,  27  Minn.  416;    Cooper 

Y.  Kennedy  k  Shaw  Lumber  Co.,  v.  McKee,  53  la.  239. 
140  Cal.  309,  73  Pac  9C6.  b6  Ante,  §  379. 

M  KeUam  v.  McKlnstry,   69   N.         «?  Ante,  §  380. 
T.  264;    Dix  v.  Atkins,  130  Mass.         s^  Shep.  Touch.  86. 
171;     Winona   v.    Minnesota   Ry.         ft»  Ante,  S  414. 
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preference  to  the  later  words  in  the  same  instrument.^  It  is 
certain  that  these  two  rules,  and  various  others, — as,  for  ex- 
ample, the  one  which  limits  general  words  by  specific,®^ — stand 
in  all  cases  subordinate  to  the  one  of  following  the  intent.*^ 
Other  illustrations  are  given  in  connection  with  the  rules  them- 
aelves.  Not  pausing  longer  on  these  questions,  we  proceed  to 
the — 

§  422.  Supreme  rule. — ^For  this  sub-title  the  supreme  rule 
is,  that  the  interpreter  shall  inform  himself  of  the  legal  doc- 
trines connected  with  the  subject  of  the  particular  contract, 
and  with  the  rules  for  the  interpretation  of  contracts ;  then,  in 
applying  the  rules,  that  he  shall  suffer  those  adapted  to  influ- 
ence the  question  to  exert,  each  what  his  judgment  teaches  to 
be  its  proper  force,  and  all  so  to  operate  together,  with  the  pre- 
cedence of  the  one  over  the  other  which  he  deems  to  be  due  in 
the  particular  instance,  as  to  work  out  the  result  which  best 
aatisfies  his  understanding. 

§  423.  Finally, — ^it  is  believed  that  anything  more  specific 
under  this  sub-title  is  not  in  its  nature  attainable,  and  that  to 
attempt  it  would  be  only  to  mislead. 

IV.    Further  Explanations. 

§  424.  In  parts,  differing. — ^If  a  contract  is  made  in  dupli- 
cate,— for  example,  if  it  is  an  indenture, — ^neither  part  is  to  be 
preferred  over  the  other,"  unless  the  parties  have  treated  the 
one,  rather  than  the  other,  as  expressing  their  true  meaning.** 
Then,  should  the  parts  differ,  construction  will,  if  it  can,  recon- 
cile them  or  determine  which  embodies  the  correct  reading ;  •' 
but,  if  it  finds  this  impossible,  it  will  hold  all  void  for  the  un- 
certainty.'* 

§  425.  Implications — from  the  stipulations  in  contracts  are 
considered  in  another  chapter.*^ 

§  426.  Specialty  and  parol  written,  compared — (Parties).-:- 
Words  signify  the  same  in  sealed  and  unsealed  contracts; 

•0  Ante,  S  389.  «4  Wynne's  Case,  Law  Rep.  8  Ch. 

•1  Ante,  §  406.  Ap.  1002. 

fl2  Emlg^rant  Indus.  Say.  Bank  v.  •»  Munson    v.    Osbom,     supra; 

Roche,  93  N.  Y.  374;   Foot  v.  ^tna  Burchell  v.  Clark,  2  C.  P.  D.  88u 

Life  Ins.  Co.,  61  N.  Y.  671.  .    «•  Wynne's  Case,  supra. 

M  Munson  v.  Osbom,  10  Bradw.  •^  Ante,  S  239  et  seq. 
508. 
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"for/'  adds  Lord  EUenborough,  ''the  aaixie  intention  must  be- 
collected  from"  them  in  the  one  case  as  in  the  other.^  Still 
there  is,  in  England  and  a  part  of  our  states,  a  difference 
much  worn  away  in  other  states,  as  to  the  consequences  of  the 
provisions.  Thus,  in  various  circumstances,  persona  to  be  bene- 
fited  by  a  contract  not  under  seal,  yet  not  otherwise  parties,. 
may  be  parties  to  an  action  thereon.®*  But  only  those  who  are 
parties  on  the  face,  of  a  specialty  can  sue  or  be  sued  upon  it ; 
not  even  can  persons  named  in  it  as  beneficially  interested,^^ 
or  an  undisclosed  piincipal  whose  authorized  agent  had  sealed 
an  agreement  really  in  his  behalf.''^  Such  is  the  general  doc- 
trine, in  some  degree  qualified  by  different  courts.''*  It  does 
not,  for  example,  extend  in  all  its  strictness  to  a  deed-poU,^^ 
upon  which  often  one  not  otherwise  than  descriptively  named 
may  sue.^^  Likewise  signing  and  sealing  a  writing  may  make 
one  a  party  to  it,  though  his  name  does  not  otherwise  appear 
therein.^*  And,  in  some  of  our  states,  specialties  seem  to  fol- 
low, in  the  foregoing  particulars,  the  rules  governing  simple 


«  Seddon  v.  Senate,  13  East,  63, 
74.  See  Southwell  v.  Bowditch,  1 
C.  P.  D.  374. 

••See,  for  example,  Welch  v. 
Goodwin,  123  Mass.  71,  25  Am.  R. 
24;  Nave  v.  Lebanon  Bank,  87  Ind. 
204;  George  v.  Tate,  102  U.  S.  564; 
post,  9  1219;  Lawrence  v.  Oslesby, 
178  III.  123,  52  N.  B.  945;  White- 
head V.  Burgess,  61  N.  J.  L.  75»  38 
Atl.  802;  of:  Malanaphy  v.  Fuller, 
etc.  Mlg.  CJo.,  125  la.  719, 101  N.  W. 
640. 

70  Salter  v.  KIdgly,  Garth.  76, 
77;  Golyear  v.  Mulgrave,  2  Keen, 
81;  Ghesterfield,  etc.  Co.  v.  Haw- 
kins, 3  H.  ft  C.  677,  11  Jur.  w.  s. 
468;  Gardner  v.  Lacblan,  8  Sim. 
123;  Barford  v.  Stuckey,  8  Moore, 
88,  IBing.  225;  Hombeck  v.  West-, 
brook,  9  Johns.  73;  Heath  v.  Greg- 
ory, 1  Jones,  N.  C.  417;  Berkeley 
y.  Hardy,  5  B.  ft  C.  355,  359;  San- 
dusky V.  Neal,  2  Bradw.  624;  Quig- 
ley  V.  De  Haas,  1  Norrls,  Pa.  267; 
Gantzert  v.  Ho03, 73  lU.  30;  Storer 
T.  Gordon,  3  M.  ft  S.  308,  322;  Ha- 
ran  v.  Stratton,  120  Ala.  145,  23 


So.  81.  A  bond  exacted  by  public 
officials  of  a  contractor  for  public 
work  may  be  sued  on  by  those  for 
whose  benefit  it  is  given.  Buffalo 
Forge  Co.  v.  Cullen  ft  Stock  Mfg. 
Co.,  105  Mo.  App.  484,  79  S.  W. 
1024.  But  see  Allen  ft  Currer 
Mfg.  Co.  V.  Shreveport  Waterworks 
Co.,  113  La.  1091,  37  So.  980. 

71  Borcherling  v.  Katz,  10  Stew. 
Ch.  150;  Mahoney  v.  McLean,  26 
Minn.  415;  Melcher  v.  Kreiser,  28 
App.  Div.  362,  51  N.  Y.  S.  249. 

72  For  illustration,  Gandy  v. 
Gandy,  30  Ch.  D.  57;   post,  §  427. 

78L,eake,  Cent.  445;  Newberry 
Land  Co.  v.  Newberry,  95  Va.  Ill, 
27  S.  B.  899,  3  Va.  L.  Reg.  584. 

7^  Sunderland  Marine  Ins.  Co.  v. 
Kearney,  16  Q.  B.  925,  937,  938,  15 
Jur.  1006;  Seymour  v.  Western  R. 
R.,  106  U.  S.  320;  Barkley  v.  Tar- 
rant, 20  S.  C.  574. 

75  Howell  V.  Parsons,  89  N.  C. 
230;  State  Lunatic  Asylum  v.  Doug- 
las, 77  Ma  647;  Grimmet  v.  Hen- 
derson, 66  Ala.  521,  525;  Blliott  v. 
Sleeper,  2  N.  H.  525. 
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contracts;  as,  for  example,  in  permitting  one  beneficially  in- 
terested to  maintain  a  suit  at  law  thereon.'^* 

§  427.  Law  and  equity,  compared. — ^The  meaning  of  a  con- 
tract cannot  vary  with  the  tribunal.  Hence  the  interpretation 
is  the  same  in  courts  of  law  and  in  those  of  equity.'^  There  are 
apparent  exceptions ;  ^*  but  reflection  will  show  that,  in  the 
main  or  altogether,  they  come  from  differences  of  practice  or 
jurisdiction.  Thus,  a  cestui  que  trust  under  a  sealed  instru- 
ment may,  contrary  to  the  rule  at  law  as  stated  in  the  last  sec- 
tion, maintain  thereon  a  suit  in  equity.^*  But  this  difference 
and  some  others  which  will  occur  to  the  reader  do  not,  in  a  just 
view,  pertain  to  the  interpretation. 


The  Doctrine  of  this  Chapter  restated. 

§  428.  All  language  consists  of  words  the  meanings  whereof 
vary  with  their  connections,  with  their  subject,  and  with  other 
things.  Without  such  flexibility,  not  even  infinite  wisdom 
could  construct  a  language  sufficiently  voluminous,  yet  com- 
prehensible by  man,  to  convey  his  ever-changing  and  still  pro- 
gressing thoughts.  Only  by  taking  advantage  of  this  element 
in  language,  is  any  new  idea  or  fresh  form  of  thought  ex- 
pressed. So  that  the  diversities  of  meanings  are,  not  only  bene- 
ficial, but  absolutely  essential  to  human  progress.  In  the  law, 
a  few  words  have  one  unvarying  signification  when  employed 
as  a  vehicle  for  legal  ideas,  but  this  is  rather  the  exception 
than  the  rule.    Now, — 

We  have  here  the  key  to  all  verbal  interpretation  of  con- 
tracts. The  interpreter,  seeking  to  ascertain  what  the  parties 
meant,  does  not  to  any  great  extent  proceed  on  technical 
grounds ;  but,  pressing  into  service  his  knowledge  of  the  nature 
of  language  in  general  and  of  the  particular  language,  and  em- 
ploying as  helps  the  rules  which  his  predecessors  have  found 
efficient,  he  endeavors  to  ascertain  the  meanings  which  good 

T«  Emmltt  V.  Brophy,  42  Ohio  St.  77  Hotham  v.  East  India  Co.,  1 

82;   Bassett  ▼.  Hughes,  43  Wis.  319;  Doug.  272,  277. 

Devers  v.  Howard,  144  Mo.  671,  46  t«  Pollock,  Cent  441  et  seq.    , 

S.  W.  626;    Town  of  Gastonia  v.  t*  Qandy  v.  Gandy,  80  Ch.  D.  57. 
McEntee-Peterson  Eng.  Co.,  131  N. 
C.  363,  42  8.  B.  S58. 
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sense  will  ratify  as  just.  The  rtQe  which  seems  most  nearly 
teehnical  is,  that  written  words  are  not  to  be  expanded  or 
qnalified  by  any  oral  expressions ;  but  the  intent  of  the  parties 
is  to  be  drawn  from  them  alone,  examined  in  connection  with 
the  snrroundingSy  the  subject,  and  the  laws  of  the  language. 
Some  of  the  other  rules  are  commonly  deemed  technical,  yet 
mostly  to  a  less  degree.    They  need  not  be  here  repeated. 
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GHAPTEB  XV. 

THE  INTBRPRBTATION  OF  THB  CONTRACT  Afl  TO  ITS  EFFECT. 

§  429.  Elsewhere — ^Here. — ^In  the  next  chapter  we  shall  con- 
I  sider  how  law,  custom,  and  usage  mingle  with  the  terms  of  a 
'  contract,  enlarging,  qualifying,  and  limiting  them.  In  a  chapter 
further  on  we  shall  see  how  the  law  interposes  to  prevent  the 
taking  effect  of  any  agreement  contrary  to  its  rules  or  its 
policy.  The  purpose  of  this  "chapter,  which  in  subject  is  analo- 
gous to  the  others,  is,  in  a  sort  of  preliminary  way,  to  contem- 
plate  the  effect  given  by  the  law  to  the  undertakings  of  the 
parties.    No  full  exposition  will  be  attempted. 

§  430.  In  general. — The  law  has  its  somewhat  varying  rules 
governing  different  classes  of  parties,  different  classes  and  sub- 
jects of  contract,  and  different  tribunals;  therefore  the  effect 
of  any  agreement  will  depend  largely  upon  the  parties,  upon 
its  subject,  and  whether  the  court  is  one  of  law  or  of  equity. 
Each  litigated  question  will  be  determined,  not  simply  by  the 
law  in  general,  but  by  the  interpreted  contract  as  thus  specially 
applied.    To  illustrate, — 

§  431.  Promissory  note. — One  executing  a  promissory  note 
brings  himself  within  the  law-merchant,  which  governs  this 
species  of  contract ;  as,  for  example,  he  may  be  required  to  pay 
it  to  any  person  to  whom  it  is  lawfully  transferred,^  and  he  is 
entitled  to  the  customary  days  of  grace.*    But, — 

•  §  432.  Common  carrier. — If  a  common  carrier,  in  words  cor- 
responding to  those  of  a  promissory  note,  undertakes  to  deliver 
to  the  order  of  another  a  package  of  merchandise,  he  incurs  a 
different  sort  of  liability.  No  days  of  grace  are  permitted  him, 
but  the  work  must  be  promptly  done ; '  and  any  right  of  action 

iFleckner    v.    U.    S.    Bank,    8  515;  Price  v.  Hartshorn,  44  Barb. 

Wheat   338;     Guild  v.  Eager.  17  655;    Smith  v.  Whitman,  13  Mo. 

Mass.  615;    Harlow  v.  Boswell,  15  352;  Nettles  ▼.  South  Carolina  R. 

in.    56;     Holeman   v.   Hobson,   8  R.,  7  Rich.  190,  62  Am.  D.  409; 

Humph.  127.  Cleveland,  etc.  R.  R.  v.  Perkins,  17 

3  Craft  V.  State  Bank,  7  Ind.  219;  Mich.  296;  PhUleo  v.  Sanford,  17 

Wood  V.  Corl,  4  Met.  203.  Tex.  227,  67  Am.  D.  661 

a  ScoviU  V.  Griffith,  2  Kern.  509, 
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against  him  is,  not  in  one  to  whom  his  promise  has  been  as- 
signed, bnt  in  the  consignor^  or  consignee,  or  person  acting  for 
the  one  or  the  other,  as  determined  by  the  principles  governing 
ordinary  contracts.*  His  obligations  are  fixed  by  the  law  ap- 
plicable to  him.*  Thus,  he  is  an  insurer  of  the  goods  against 
fire,  thefts,  and  all  casualties  not  proceeding  from  the  act  of 
Qod  or  the  public  enemy,  though  not  a  word  on  the  subject  has 
passed  between  him  and  the  owner.*   In  like  manner, — 

§  433.  Insurance. — ^A  policy  of  insurance,  especially  of 
marine  insurance,  is  but  an  imperfect  guide  to  the  real  con- 
tract. Very  much  depends  on  usage,  and  on  rules  of  law 
special  to  this  species  of  agreement.'^    So, — 

§  434.  Law  or  equity — (Damages  or  specific  perform- 
ance).— One  who  seeks  redress  for  the  breach  of  a  contract 
can,  in  a  court  of  law,  recover  only  money  damages;  •  but,  in 
varions  circumstances,  a  court  of  equity  will  compel  the  de- 
fendant to  do  the  particular  thing  which  he  had  promised.* 
Again,— 

§  435.  Executors. — ^If,  after  one  has  entered  into  a  con- 
tract, he  dies,  the  law  transmits  his  interest  therein  to  hia 
ezecut(»r  or  administrator  who,  therefore,  though  not  named,^ 
may  sue  thereon.  ^^ 

§  436.  Procedure. — ^The  varying  course  of  judicial  proced-. 
ore  furnishes  numerous  illustrations  of  the  effect  of  the  law- 
upon  a  contract.  Practically  a  party  is  bound  simply  to  the? 
extent  to  which  the  law  will  compel  him.  It  is  sufficient  in 
this  place  that  the  reader's  attention  is  directed  to  the  topic; 
ample  illustrations  will  appear  in  other  connections,  in  this  and 
other  books. 


4  Sanford  v.  Housatonlc  R.  R.,  11 
Cosh.  156;  Price  y.  Powell,  3 
Comst.  322;  Stimpson  v.  Gilchrist, 
1  Greenl.  202;  D'AoJou  v.  Deagle, 
3  Har.  ft  J.  206;  Elkins  v.  Boston, 
etc.  R.  R.,  19  N.  H.  337,  51  Am. 
D.  184;  Oreen  v.  Clark,  13  Barb. 
S7. 

•  Thnrman  v.  Wells,  18  Barb. 
WO;  Hooper  v.  Wells,  27  Cal.  11. 

•2  Kent,  Com.  597;  Graff  y. 
Bloomer,  9  Barr,  114;  Klauber  v. 
American  Express,  21  Wis.  21,  91 

13 


Am.   D.   452;    Joyce  v.   Kennard,. 
Law  Rep.  7  Q.  B.  78. 

^5  See,  for  example,  Rankin  y. 
Potter,  Law  Rep.  6  H.  L.  83,  101, 
110,  155;  Parkhurst  v.  Gloucester 
Mutual  Fishing  Ins.  Co..  100  Mass. 
301,  1  Am.  R.  105,  97  Am.  D.  100. 

« 1  Story,  Eq.  §  714 ;  1  Pars.  Cont. 
490;  Leake,  Cont.  1043. 

•  1  Story,  Eq.  S  712  et  seq.;  2 
Kent,  Com.  487,  note. 

lOBmes  v.  Hancock,  2  Atk.  507; 
Darthez  y.  Winter,  2  Sim.  ft  S.  536. 
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The  Doctrine  of  this  Chapter  restated. 

§  437.  The  law  has  its  own  rules  for  the  guidance  of  people. 
It  permits  them,  not  absolutely,  but  within  defined  limits,  to  pro- 
vide by  contract  differing  and  additional  ones.  These  and  the 
rules  of  law  operate  together  in  determining  the  rights  and  re- 
sponsibilities of  the  parties,  and  the  consequences  of  the  viola- 
tion of  duties  thus  assumed.  Hence  not  unfrequently  the  effect 
of  a  contract  differs  considerably  from  what  would  be  supposed 
by  one  unacquainted  with  the  law. 


^488-44L] 
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CHAPTER  ZVI. 


•  * 


LAW,  CUSTOM,  AND  USAGB  AS  ELEMENTS  IN  THE  CONTRACT. 

§  438.  Introduction. 

439-443.  Law  an  element 

444-448.  Nature  of  custom  and  usage.  , 

449-469.  Their  effect  In  a  contract 

460.  Doctrine  of  chapter  restated. 

§  438.  How  chapter  divided. — ^We  shall  consider,  I.  The  law 
as  an  element;  11.  The  nature  of  custom  and  usage ;  in.  Their 
effect  in  a  contract. 


%' 


I.    The  Law  as  ow  Element 

§  439.  Law  as  part  of  contract. — ^It  is  but  following  up  the 
doctrine  of  the  last  chapter  to  say,  that  the  law  is  to  be  deemed 
a  part  of  every  contract ;  that  is,  ordinarily,  the  law  as  it  ex- 
ists at  the  time  and  place  of  the  making.^    Thus, — 

§  440.  Partnership. — Whenever  the  court  construes  a  con- 
tract to  create  a  partnership  between  the  parties,  it  will  apply 
the  law  of  partnership  to  questions  not  settled  by  its  terms.* 
Now, — 

§  441.  Liimtations. — ^While  the  doctrine  is  commonly  stated 
thus  broadly  in  the  books,  and  while  in  the  main  it  is  certainly 
so,  it  is  believed  to  have  some,  though  not  extensive,  limita- 
tions,* into  which  we  need  not  particularly  in  this  place  in- 
quire. There  are  statutory  changes  which  may  operate  even 
on  the  expressed  terms  of  a  contract ;  as,  for  example,  where 
a  landowner  had  covenanted  that  neither  he  nor  his  assigns 
would  build  on  certain  land,  then,  a  statute  authorizing,  a  rail- 


1  Webster  t.  Rees,  23  la.  269; 
Clark  T.  Pinney,  7  Cow.  681;  Rog- 
ers 7.  Allen,  47  N.  H.  529;  State 
▼.  AUl8,  18  Ark.  269;  Roberts  y. 
Cocke,  28  Grat  207;  Van  Schoon- 
horen  t.  Curley,  86  N.  Y.  187; 
O^elly  Y.  wmiams,  84  N.  C.  281; 
Elliot  Y.  Northeastern  Ry.,  10  H. 
L.  Gas.  833;    Brine  y.   Insurance 


Co.,  96  U.  S.  627;  Banks  y.  De 
Witt,  42  Ohio  St  263. 

« Ludlow  V.  Cooper,  4  Ohio  St. 
1;  Livingston  v.  Cox,  6  Barr,  360; 
Kramer  y.  Arthurs,  7  Barr.  165; 
Honore  y.  Colmesnll,  1  J.  J.  Mar. 
506;  Allen  v.  Davis,  13  Ark.  28. 

s  See,  for  some  Illustrations,  2 
Bishop,  Mar.  Women,  §§  565-573. 
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way  company  took  it,  whereupon  he  assigned  it  to  the  company, 
this  statutory  act  of  the  law  was  held  to  have  discharged  him 
from  his  covenant.**  On  the  other  hand,  under  our  written  con- 
stitutions, rights  which  in  any  manner  have  vested  cannot  thus 
be  taken  away.* 

§  442.  Law's  chaanelfl. — ^The  doctrine  that  the  law  consti- 
tutes a  part  of  the  contract  explains  why  it  is,  that  no  stipula- 
tions of  parties  can  cause  their  rights  to  flow  otherwise  than  in 
the  channels  of  the  law.  For  example,  a  freehold  in  lands 
cannot  be  granted  to  commence  in  futuro; '  no  estate  or  fund 
can  be  created  to  be  perpetually  inalienable;*  and  one  can- 
not sell  what  he  neither  actually  nor  potentially  has.''  Illustra- 
tions of  this  principle  might  be  multiplied  indefinitely. 

§  443.  Under  statate. — As  already  seen,^  a  bond  or  other 
contract  provided  for  by  statute  should  in  substance,  or  so  far 
as  not  to  defeat  the  purpose  of  the  legislature,  conform  to  the 
statutory  terms.*  Especially  will  a  material  omission  render 
the  contract  void.^*  Yet  it  may  be  good  while  departing  in  a 
less  degree  from  the  words  of  the  enactment ;  ^^  even  a  bond 
with  one  surety  has  been  held  to  be  valid  where  the  statute 
(construed  to  )  e  directory  ^*)  requires  two.^* 

n.    The  Nature  of  Custom  and  Usage. 

§  444.  "Custom,"  "usage,"  "prescription."— In  the  English 
books,  particularly  the  older  ones,  there  are  distinctions  be- 
tween these  words,  not  necessary  to  be  minutely  considered  in 


sa  Bally  ▼.  De  Cresplgny,  Law 
Rep.  4  Q.  B.  180. 

«  Bishop,  Written  Laws,  99  85a, 
175. 

5  Met  Cent  306;  Stukeley  t.  But- 
ler, Hob.  168;  HawM  y.  Stebblnt, 
49  Cal.  369. 

«4  Kent,  Com.  271;  Bates  v. 
Bates,  134  Mass.  110,  45  Am.  R. 
S05;  In  re  Macleay,  Law  Rep.  20 
Sq.  186, 190;  Mott  y.  Ackerman,  92 
N.  Y.  539;  Hershy  y.  Clark,  35 
Ark.  17,  37  Am.  R.  1. 

7  Grantham  y.  Hawley,  Hob.  132. 

8  Ante,  9  393. 

•  Nunn  y.  Gk>odlett,  5  Bng.  89; 
Sanders  v.   Riyes,   3    Stew.   109; 


Hall  V.  Cashing,  9  Pick.  396,  404; 
State  V.  Bright,  14  S.  C.  7;  State 
y.  Wotring,  56  W.  Va.  390»  49  &  E. 
365. 

10  Dixon  V.  TJ.  S.,  1  Brock.  177; 
U.  S.  y.  Gordon,  1  Brock.  190,  7 
Cranch,  287;  U.  S.  y.  Morgan,  S 
Wash.  C.  C.  10. 

"Van  Deusen  y.  Hayward,  17 
Wend.  67;  Ring  y,  Gibbs,  26  Wend. 
502;  Smith  y.  Taylor,  56  Oa.  292. 

12  Bishop,  Written  Laws,  9  255. 

IS  People  y.  Johr,  22  Mich.  461. 
Contra,  Cutler  y.  Roberts,  7  Neb. 
4,  29  Am.  R.  371.  And  see  Gregory 
y.  Cameron,  7  Neb.  414.  The  addi- 
tion of  a  surety  not  required  by 
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this  conmeetiou.^^  *' Custom/'  in  its  more  technical  sense,  is  a 
usage  so  long  continued  ''that  the  memory  of  man  runneth 
not  to  the  contrary."  "  But  our  country  is  too  recently  settled 
to  have  customs  strictly  within  this  definition.^*  And  in  our 
books  the  term  is  often  employed  as  a  synonym  of  ** usage.'* " 
What  we  are  here  particularly  considering  is  any  established 
course  of  things  which,  while  not  ripened  into  law,  may  have 
entered  as  an  element  into  a  contract.  It  may  be,  but  it  is  not 
necessarily^  ancient;  still  the  term  of  its  duration  is  commonly 
important,  particularly  on  the  question  of  its  having  been 
known  to  the  parties.**    Tet, — 

§  445.  Custom  as  law, — ^When  any  custom  has  become  gen- 
eral throughout  the  state,  among  all  classes  of  people,  the 
courts  take  judicial  cognizance  of  it;  for,  in  the  words  of  Gaton, 
€.  J.,  they  "will  not  pretend  to  be  more  ignorant  than  the  rest 
of  mankind."  *•  It  is  now,  therefore,  a  part  of  the  common  law 
of  the  state;  and  ceases  to  be  termed,  in  ordinary  legal  lan- 
guage, custom.** 

§  446.  Gustom  as  usage — ^Distinguished  from  law. — ^The  lead- 
ing distinction  between  custom,  considered  as  usage,  and  law 
is,  that  the  former  is  restricted  to  a  particular  locality,  or  class 
of  persons,  or  business,  while  the  latter  is  universal  throughout 
the  state.**    What  pertains  to  a  city  or  neighborhood  only,  and 


tlie  statute  does  not  render  the  In- 
strument void.  Jenkins  v.  Lock- 
ard,  66  Ala.  377. 

i«And  see  Lowry  v.  Read,  8 
Brews.  452. 

ul  Bl.  Com.  76;  Ocean  Beach 
Ass'n  V.  Brinley,  7  Stew.  Ch.  438; 
Knowles  v.  Dow,  2  Fost  N.  H.  887, 
55  Am.  D.  163. 

i«  Ocean  Beach  Ass'n  v.  Brlnlej, 
supra. 

17  Richmond  v.  Union  Steam- 
boat Co.,  87  N.  T.  240,  249,  Barl,  J., 
obeerving,  "It  will  be  seen  by  an 
examination  of  the  cases  above 
eited,  and  by  reference  to  the  ele- 
Bientary  works,  that  the  words 
^lsa«e,'  'custom,'  'course  of  trade,' 
are  used  interchangeably."  And 
see  Bishop,  Written  Laws,  9  ISO. 

It  Porter  v.  Hills,  114  Mass.  106; 
Ober  V.  Carson,  62  Mo.  209;  Wilson 


V.  Bauman,  80  IlL  493;  Ocean 
Beach  Ass'n  v.  Brinley,  7  Stew. 
Ch.  488;  Townsend  v.  Whitby,  S 
Harring.  Del.  55;  Edelstein  v. 
Schuler,  71  Law  J.  K.  B.  572,  2 
K.  B.  144,  87  Law  T.  204,  50  Wkly. 
Rep.  493,  7  Com'l  Cas.  172. 

!•  Munn  V.  Burch,  25  111.  35,  38. 

sowrotesley  v.  Adams,  1  Plow. 
187,  195;  Jones  v.  Thurloe,  8  Mod. 
172;  Williams  v.  WHliams,  Carth. 
269;  Columbia  Bank  v.  Fitzhugh,  1 
Har.  A  G.  239;  Branch  v.  Burnley, 
1  Call,  147,  159;  Cook  v.  Renick,  19 
111.  598.  See  Watt  v.  Hoch,  1  Casey, 
Pa.  411;  Commonwealth  V.  Mayloy, 
7  Smith,  Pa.  291;  City  Blec.  Str. 
R  R.  Co.  V.  First  Nat  Ex.  Bank, 
62  Ark.  33,  34  8.  W.  89,  31  L.  R.  A. 
635,  12  Nat  Corp.  Rep.  58. 

ti  8  Salk.  112;  MilUr  v.  Taylor,  4 
Bur.  2308,  2896. 
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is  general  there,  is  in  effect  law  in  such  place,**  jet  it  is  not 
taken  judicial  cognizance  of  by  the  courts,  so  it  must  be  proved, 
and  it  retains  the  name  of  custom.** 

§  447.  Usage  between  parties. — ^A  usage  between  the  parties 
to  a  contract,  not  extending  to  any  particular  locality  or  busi- 
ness, or  to  other^persons,  is  the  most  limited  sort  of  usage  which 
we  are  here  to  consider.**   Hence — 

§  448.  Varieties. — ^The  sorts  of  usage  are  varying.  Still,  in 
their  effects  on  a  contract,  they  depend  on  common  principles. 
We  shall  see  more  of  them  in  the  next  sub-title. 


m.    The  Effect  of  Ciistom  or  Usage  in  a  Contract. 

§  449.  Defined. — ^The  doctrine  of  this  sub-title  is  that,  if, 
when  and  where  a  contract  is  made,  there  is  a  custom  or  usage 
applicable  to  it  and  known  to  both  the  parties,  either  in  fact, 
or  presumptively  from  its  long  continuance,  notorious  char- 
acter, or  otherwise, — if  it  is  not  in  conflict  with  the  law  or 
its  policy, — if  it  is  reasonable,  and,  as  to  the  place,  business, 
or  persons,  uniform  and  universal, — it  will  be  accepted,  like 
the  general  law,  not  in  contradiction  of  written  stipulations, 
but  as  explaining  what  is  indistinct  in  them,  and  furnishing 
the  rule  where  they  are  silent.*'  There  are  illustrations  of  this 
doctrine  in  the  last  chapter.    Further  to  particularize, — 


ss  Ck>mmoiiwealth  v.  Mayloy»  7 
Smith.  Pa.  291. 

M 1  Saund.  PI.  A  Bv.  8d  Am.  ed. 
399;  Scales  v.  Key,  11  A.  A  E.  819; 
Griffin  y.  Blandford,  Cowp.  62; 
Parkin  v.  Radcliffe,  1  B.  A  P.  282; 
Winton  v.  Wilks,  2  Ld.  Raym. 
1129,  1134,  1135;  KingsmiU  y.Bull, 
9  Fast,  185;  Leuckart  v.  Cooper,  7 
Car.  A  P.  119.  But  see  Watt  v. 
Hoch,  1  Casey,  Pa.  411. 

24  Norria  v.  Fowler,  87  N.  C.  9; 
Thompson  y.  Matthews,  56  Miss. 
368. 

asMacomher  y.  Parker,  13  Pick. 
175,  182;  Columbia  Bank  y.  Fitz- 
hugh,  1  Har.  A  G.  239;  Walsh  y. 
Mississippi  Valley  Transp.  Co.^  52 
Mo.  434;  Southwestern  Freight, 
etc.  Co.  y.  Stanard,  44  Mo.  71,  100 
Am.  D.  255;  Chenery  y.  Goodrich, 
106  Mass.  566;  Haskins  y.  Warren, 


115  Mass.  514;  Mears  y.  Waples,  4 
Houst  62;  Butterworth  y.  Volken- 
ing,  4  Thomp.  ft  C.  650;  McMasters 
y.  Pennsylyania  R.  R.,  19  Smith, 
Pa.  374,  8  Anou  R.  264;  Appleman 
y.  Fisher,  34  Md.  540;  Luce  y. 
Dorchester  Mutual  Fire  Ins.  Co., 
105  Mass.  297,  7  Am.  R.  522;  Sul- 
liyan  y.  Thompson,  99  Mass.  259; 
Boardman  y.  Spooner,  13  Allen, 
353, 90  Am.  D.  196;  Eaton  y.  Smith, 
20  Pick.  150,  156;  Hursh  y.  North, 
4  Wright,  Pa.  241;  Thomas  y. 
Grayes,  1  Mill,  308;  Dixon  y.  Dun- 
ham, 14  111.  324;  Leach  y.  Beards- 
lee,  22  Conn.  404;  Shaw  y.  Mitch- 
ell, 2  Met.  65;  Cooper  y.  Kane,  19 
Wend.  386,  32  Am.  D.  512;  Holford 
y.  Adams,  2  Duer,  471;  Dodd  y. 
Farlow,  11  Allen,  426,  87  Am.  D. 
726;  Tremble  y.  Crowell,  17  Mich. 
493;  Strong  y.  Grand  Trunk  R.  R., 
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§  450.  ProvecL — ^The  party  relying  on  a  custom  or  usage 
must  prove  it  to  the  jury,  like  any  other  fact.^*    And — 

§  451.  Known. — ^He  must  show,  either  by  direct  evidence 
or  by  presumption,  that  it  was  known  to  the  other  party.^^  But 
if,  for  example,  it  relates  to  a  particular  trade,  it  is  presumed 
to  have  been  known  to  all  persons  engaged  therein.'* 

§  452.  Uniform  and  universal — (Definite,  distinct). — ^It  must 
be  uniform  and,  within  its  proper  limits,  which  are  sometimes 
very  narrow,  universal.**  And  it  must  be  definite  and  distinct.*® 


15  Mich.  206;  Hinton  v.  Locke,  6 
Hfll,  N.  T.  437;  Jordan  v.  Mere- 
dith. 3  Teates,  318,  2  Am.  D.  373; 
Alabama,  etc  R.  R.  v.  Kidd,  29 
Ala.  221;  Burton  v.  Blin,  23  Vt 
ISl;  Chapman  v.  Devereux,  32  Vt 
616;  Knox  v.  Artman,  3  Rich.  283; 
Holmes  v.  Johnson,  6  Wright,  Pa. 
159;  Greene  v.  Tyler,  3  Wright,  Pa. 
361;  Cadwell  y.  Meek,  17  lU.  220; 
Benner  v.  Columbia  Bank,  9 
Wheat.  581;  Perkins  y.  Jordan,  35 
Me.  23;  Van  Ness  v.  Pacard,  2  Pet 
137,  148;  Gordon  v.  Little,  8  S.  ft 
R.  533,  11  Am.  D.  632;  Lee  v.  KU- 
bom,  3  Gray,  594;  Soulier  v.  Kel- 
lerman,  18  Mo.  509;  Munn  v. 
Burch,  26  lU.  35;  Power  v.  Kane, 
5  Wis.  265;  Rindskoff  v.  Barrett, 
14  la.  101;  Sanderson  v.  Colum- 
bian Ins.  Co.,  2  Cranch,  C.  C.  218; 
Robeson  v.  Pels,  202  Pa.  399,  51 
Atl.  1028;  Lillard  v.  Ky.  Distilling, 
etc  Co..  134  Ted.  168,  67  C.  C.  A.  74. 

MAnte,  §  446;  2  Greenl.  Ev. 
f§  251,  252;  Hall  y.  Benson,  7  Car. 
A  P.  711;  The  Sultan  v.  Three 
Thoasand  E^mpty  Oil  Barrels,  15 
Fed.  618;  Marye  v.  Strouse,  6 
Saw.  204;  Jones  v.  Hoey,  128  Mass. 
585,  587;  Willcuts  v.  Northwestern 
Mut  Life  Ins.  Co.,  81  Ind.  300; 
Girard  Life  Ins.,  etc.  Co.  y.  Mutual 
Life  Ins.  Co.,  13  Philad.  90.  Evi- 
dence of  general  custom  held  ad- 
missable  under  general  issue.  Con- 
nolly V.  Bmner,  48  W.  Va.  71,  35 
8.  B.  927. 

s^Sawtelle  v.  Drew,  122  Mass. 
228;     Boardman    v.    Gaillard,    3 


Thomp.  St  C.  695,  1  Hun,  217;  The 
Innocenta,  10  Ben.  410;  Randall  v. 
Smith,  63  Me.  105,  18  Am.  R.  200; 
Central  R.  R.  v.  Anderson,  58  Ga. 
393;  Murray  v.  Brooks,  41  la.  45; 
Janney  v.  Boyd,  30  Minn.  319;  Tay- 
lor y.  Mueller,  30  Minn.  343,  44 
Am.  R  199;  Marshall  v.  Perry,  67 
Me.  78;  Sully  v.  Pratt,  106  La.  601, 
31  So.  161;  McSherry  y.  Blanch- 
field,  68  Kan.  310,  75  Pac.  121; 
Rake  v.  Townsend  (la.),  102  N. 
W.  499. 

28  Carter  v.  Philadelphia  Coal 
Co.,  27  Smith,  Pa.  286.  And  see 
ante,  S  444;  Heyworth  v.  Miller 
Grain,  etc  Co.,  174  Mo.  171,  73  S. 
W.  498. 

a»Scudder  v.  Bradbury,  106 
Mass.  422;  Porter  y.  Hilltf,  114 
Mass.  106;  Ober  v.  Carson,  62  Mo. 
209;  Madden  y.  Blain,  66  Ga.  49; 
Commonwealth  v.  Mayloy,  7  Smith, 
Pa.  291;  Wood  v.  Hickok,  2  Wend. 
501,  504;  Branch  y.  Palmer,  65  Ga. 
210;  Hartley  v.  Richardson,  91  Me. 
424,  40  Atl.  336;  Mercer  y.  Denne, 
91  Law  T.  513,  68  J.  P.  479,  20 
Times  Law  R.  609.  Trade  custom 
to  be  binding  on  the  parties  to  a 
contract  need  not  be  shown  to 
haye  existed  a  considerable  period 
of  time,  if  known  to  the  parties. 
Rastetter  y.  Reynolds,  160  Ind.  133, 
66  N.  E.  612. 

sosawtelle  v.  Drew,  122  Mass. 
228;  Paine  v.  Howells,  90  N.  Y. 
660;  Quin  y.  Herhold,  100  111.  App. 
320. 
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§  453.  Not  contrary  to  law. — ^It  is  not  competent  for  a  cus- 
tom or  usage,  of  the  sort  contemplated  in  this  chapter,  to 
change  the  law;  or,  in  other  words,  to  establish  a  rule  con- 
trary thereto,** — ^a  proposition  which  the  reader  should  be  care- 
ful not  to  misconstrue.    Again, — 

§  454.  Or  terms  of  contract. — ^It  cannot  subvert  unambig- 
uous terms  in  a  contract,  or  give  it  a  rendering  antagonistic 
to  its  words."  If,  for  example,  the  undertaking  is  to  build  a 
mahogany  counter,  no  custom  can  render  sufficient  a  structure 
in  paCrt  of  stained  white-wood."  Nor  will  custom  convert  into 
fulfilment  the  delivery  of  a  mixture  of  Early  Rose  and  other 
varieties  of  potatoes  on  a  contract  to  supply  Early  Rose.** 

§  455.  Not  unreasonable. — ^An  unreasonable  custom,  or  one 
subversive  of  justice,  or  the  like,  is  void." 

§  456.  Effect  on  contract. — When  a  custom,  such  as  is  thus 
explained,  is  shown  to  have  existed  at  the  time  of  the  making 
of  a  contract,  it  is,  in  the  absence  of  any  indication  to  the  con- 
trary, to  be  construed  as  though  the  terms  of  the  custom  were 
written  into  it,  constituting  of  it  a  part.**  For  example,  one 
employed  to  do  a  particular  thing,  with  nothing  said  of  pay- 


•1  Bishop,  Written  Laws,  8  1^0; 
Dickinson  y.  Gay,  7  Allen,  29,  83 
Am.  D.  656;  Hedden  y.  Roberts, 
134  Mass.  38,  45  Am.  R.  276; 
Marshall  y.  Perry,  67  Ma  78; 
Randall  y.  Smith,  63  Me.  105,  18 
Am.  R.  200;  Winder  y.  Blake,  4 
Jones,  N.  G.  332;  Bailey  y.  Hope 
Ins.  Co.,  56  Me.  474;  McCrary 
y.  McFarland,  93  Ind.  466;  Ent- 
whistle  y.  Henke,  211  111.  273,  71 
N.  B.  990. 

S3  Bank  of  Commerce  y.  Bissell, 
72  N.  Y.  615;  Mulliner  y.  Bronson, 
14  Bradw.  355;  Stebbins  y.  Brown, 
65  Barb.  274;  Marks  y.  Cass 
County  Mill,  etc.  Co.,  43  Iowa,  146; 
Larkin  y.  Mitchell,  etc  Lumber 
Co.,  42  Mich.  296;  Gibney  y.  Cur- 
Us,  61  Md.  192,  201,  where  it  is 
observed:  "Usage  may  be  admissi- 
ble to  explain  what  is  doubtful,  but 
neyer  to  contradict  what  is  plain." 
Moore  y.  U.  S.,  196  U.  S.  157,  25 
8.  Ct.  202,  49  L.  Ed.  428;  Borusz- 
weski  y.  Middlesex,  etc.  Ass'n  Co., 
186  Mass.  589,  72  N.  E.  250. 


ssGreenstlne  y.  Borchard,  50 
Mich.  434,  45  Am.  R.  51.  See  Bixby 
y.  Wilkinson,  25  Minn.  481. 

s«  Woods  y.  Miller,  55  la.  16S, 
172.  39  Am.  R.  170. 

«o  Wilkes  y.  Broadbent,  1  Wila. 
63,  2  Stra.  1224;  Rogers  y.  Bren- 
ton,  10  Q.  B.  26;  Taylor  y.  Deyey, 
7  A.  A  B.  409;  Nolte  y.  HiU,  36 
Ohio  St.  186;  Freary  y.  Cooke,  14 
Mass.  488;  Dempsey  y.  Dobson,  184 
Pa.  588,  39  Atl.  493,  41  W.  N.  C. 
537,  40  L.  R.  A.  550;  Becker  y. 
Hall,  116  la.  589,  88  N.  W.  324. 

86Sawtelle  y.  Drew,  122  Mass. 
228;  Doane  y.  Dunham,  79  111.  131; 
Ocean  S.  S.  Co.  y.  McAlpin,  69  Ga. 
437;  Florence  Machine  Co.  y.  Dag- 
gett, 135  Mass.  582;  Castleman  y. 
Southern  Mut  Life  Ins.  Co.,  14 
Bush,  197;  Lacy  y.  Green,  3  Nor- 
ris.  Pa.  514;  Walker  y.  Armstrong, 
54  Tex.  609;  Mand  y.  Trail,  92 
Ind.  521,  47  Am.  R.  163;  Henkel  y. 
WeUh,  41  Mich.  664. 
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ment,  may  recover  for  his  services  whatever  he  can  show  to  be 
customary.'^ 

§  457.  Usage  limited  to  the  parties. — ^The  foregoing  rules 
apply,  not  only  to  the  more  general  usages,  but  to  a  course  of 
dealings  simply  between  the  parties;  the  new  transaction  is 
ffrma  facie  presumed  to  be  on  the  same  basis  as  the  former 
ones."   So, — 

§  458.  Usage  of  one  party. — ^Bven  if  one  party  only,  con- 
daeting  a  particular  business,  has  a  uniform  usage  therein,  it 
may  be  presumed  to  have  entered  into  a  contract  with  another 
who  knew  it;  but  such  knowledge  must  appear,  either  from 
direct  testimony  or  from  adequate  notoriety.**  The  usage,  like 
any  other,  must  be  reasonable.*® 

§  459.  In  generaL — ^The  illustrations  of  the  foregoing  doc- 
trines are  limitless ;  the  reader  can  find  them  in  the  cases  cited 
in  the  notes,  or  by  consulting  the  digests.  It  is  believed  that  a 
fuller  exposition  here  would  be  less  profitable  to  him  than  to 
reserve  our  space  for  other  topics. 

The  Doctrine  of  this  Chapter  restated, 

§  460.  Law  is  the  atmosphere  of  associated  life,  without 
which  it  cannot  exist.  It  surrounds  and  pervades  all,  furnish- 
ing the  rule  for  all  transactions.  Where  parties  wish  to  be  gov- 
erned by  a  different  or  additional  rule,  or  to  render  that  of  the 
law  distinct  and  certain,  they  enter  into  a  contract.  And  it  is 
permissible  for  them,  though  with  limitations  and  restrictions, 
thus  to  vary  or  render  more  distinct  the  rule  of  the  law.  Still  as 
to  particulars  on  which  they  are  silent,  the  law's  rule  prevails; 
and,  where  they  speak,  it  mingles  with  their  language,  qualify- 
ing, contracting,  and  expanding  it  by  its  interpretations.    This 


*T  Thompson  v.  Boyle,  4  Norrls, 
Pa.  477;  Reg.  v.  Doutre,  9  Ap.  Cas. 
745;  Lyon  v.  George,  44  Md.  295; 
Hurt  Y.  Jones,  105  Mo.  App.  .106, 
79  S.  W.  406. 

"Hall  V.  Steel,  68  111.  231;  DIK 
lard  V.  Paton,  19  Fed.  619;  Whit- 
worth  V.  Brie  Ry.,  87  N.  Y.  413; 

Thompson  t.  Matthews,  56  Miss. 
368. 

■•Western  Union  TeL  Co.  v.  Bu- 


chanan, 86  Ind.  429,  9  Am.  R.  744; 
Mobile,  etc.  Ry.  v.  Jay,  61  Ala.  247 ; 
Murray  v.  Brooks,  41  la.  45;  Nor- 
rls V.  Fowler,  87  N.  C.  9;  Central 
R.  R.,  etc.  Co.  y.  Anderson,  58  Ga. 
393;  Berkshire  Woollen  Co.  v.  Proc- 
tor, 7  Cush.  417;  Steel  Works  v. 
Dewey,  37  Ohio  St.  242.  Contra, 
Powell  v.  Thompson,  80  Ala.  51. 

*«St.  Mary's  Beneficial  Soc.  v. 
Burford,  20  Smith,  Pa.  321. 
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consequence  they  are  presumed  to  intend.  Also  a  usage,  or 
custom,  is  a  law  of  the  particular  place  or  business.  Hence,  in 
forming  a  contract,  the  parties  become  by  implication  bound 
by  it,  the  same  as  by  the  general  law.  Yet  no  custom,  usage, 
or  other  law  will  overturn  an  express  stipulation  of  a  sort 
which  the  courts  hold  to  be  valid.  Should  the  law  allow  this, 
it  would  contradict  itself. 


§§  461-463.] 
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OEAPTEB  ZVn. 

LAW  AND  FACT  AS  TO  THE  PARTIES'  KNOWLEDGE  OR  IGNOR- 
ANCE THEREOF. 

§  461.  Elsewhere— rHere. — ^In  another  chapter,  we  shall  con- 
sider the  effect  upon  the  contract  of  mistake.*  And  the  ques- 
tion will  present  itself  incidentally  in  still  other  connections. 
The  purpose  of  this  chapter  is  simply  to  bring  to  view,  as  help- 
ful in  all  the  elucidations  of  our  subject,  a  few  of  the  more  gen- 
eral principles. 

§  462.  Presumption  that  law  is  known. — The  law  is  admin- 
istered, and  necessarily  so,  on  the  presumption  which,  except  in 
special  circumstances,  is  conclusive,  that  it  is  known  by  every 
person  who  dwells  or  transacts  business  in  the  country  where 
it  prevails.*  This  rule,  by  its  terms,  does  not  conclude  all  per- 
sons to  know  a  foreign  law.*  .  The  exceptions  are  principally 
such  as  have  no  relation  to  contracts;  for  example  (a  proposi- 
tion on  its  face  singular),  it  appears  that  a  judicial  person,  who, 
one  would  think,  should  know  the  law  if  anybody  does,  will  be 
held  blameless  though  he  honestly  mistakes  it.*    Hence, — 

§  463.  Nature  of  mistake— (Law  or  fact). — The  only  sort  of 
mistake  which,  except  as  intimated  in  the  last  section,  is  taken 
cognizance  of  in  our  jurisprudence,  is  mistake  of  fact.  The 
proposition  that  every  one  is  conclusively  presumed  to  know 


iPost,  9  693  et  seq. 

>  1  Bishop,  Crim.  Law,  9  294 ;  2 
Kent,  Com.  491;  1  Story,  Eq.  S  HI; 
Cooper  Y.  Phibbs,  Law  Rep.  2  H. 
L.  149,  170;  Weed  v.  Weed,  94  N. 
Y.  243,  247;  Bilbie  v.  Lumley,  2 
East,  469,  472 ;  Midland,  etc.  Ry.  v. 
Johnson,  6  H.  L.  Cas.  798,  4  Jur. 
'.  B.  643;  Stevens  y.  Lynch,  12 
East,  3S;  Fowler  v.  Randall,  99 
Mo.  App.  467,  73  S.  W.  931. 

*  Stedman  y.  Davis,  93  N.  T.  32. 

«1  Bishop,  Ciim.  Law,  9S  299, 
460,  462;  2  lb.  8  977.  See  Long  v. 
Long,  &7  la.  497.  The  doctrine  of 
this  section  is  in  some  views  of  it 


quite  grotesque.  "As  to  the  cer- 
tainty of  the  law,"  said  Lord  Mans- 
field, "it  would  be  very  hard  upon 
the  profession  if  the  law  was  so 
certain  that  everybody  knew  it; 
the  misfortune  is,  that  it  is  so  un- 
certain that  it  costs  much  money 
to  know  what  it  is,  even  in  the 
last  resort."  Jones  v.  Randall, 
Cowp.  37,  40.  The  only  apology 
for  this  doctrine  is  its  necessity. 
And  this  apology  is  ample.  If,  in 
every  case,  it  was  open  to  inquiry 
whether  or  not  the  parties  knew 
the  law,  justice  could  not  be  ad- 
ministered. 
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the  law  is  but  another  form  of  saying  that,  in  legal  contempla- 
tion, there  is  and  can  be  no  such  thing  as  mistake  of  law. 

§  464.  Effect. — ^Mistake,  therefore,  is  not  a  principle  of  the 
law.  It  is  a  fact ;  and  it  exists  in  some  eases,  in  others  not.  Like 
any  other  fact,  its  effect  depends  upon  its  combination  with  as- 
sociated facts,  and  upon  the  principles  of  law  which  the  entire 
case  calls  into  action. 

§  465.  Defined  and  explained. — ^A  mistake  which  may  have 
effect  in  the  law  is  any  misapprehension  of  a  relevant  fact. 
There  is  in  the  books  a  good  deal  of  confusion,  and  to  some 
extent  the  decisions  are  contradictory,  as  to  the  consequence 
of  the  mistake  having  been  produced  by  what  is  in  legal  con- 
templation impossible,  ignorance  of  the  law,  and  as  to  what 
is  to  be  deemed  fact  in  distinction  from  law.  It  seems  pretty 
plainly  to  be  a  question  of  fact  whether  A  or  B  owns  a  given 
article  of  personal  property ;  *  so  that,  if,  for  example,  one  mis- 
takenly deeming  a  thing  to  be  his  appropriates  it,  he  does  not 
commit  larceny  of  the  thing,  though  all  the  particulars  relat- 
ing to  the  title  are  known  to  him,  and  his  mistake  results  from 
his  misappljdng  the  law.*  And,  in  general  terms,  it  is  a  ques- 
tion of  fact  whether  or  not  an  individual  is  invested  with  any 
form  of  right  in  a  thing,  or  a  contract,  or  interpretation  of  a 
contract ;  a  fact  being  not  less  a  fact  though  it  is  the  offspring 
of  the  law.  Such  seems  to  be  the  conclusion  alike  of  reason 
and  of  the  somewhat  conflicting  decisions ;  or,  at  least,  the  bet- 
ter decisions.*^  And  there  is  no  objection  to  calling  that  a  mis- 
take of  fact  which  is  mingled  with,  or  was  produced  by,  igno- 
rance of  the  law.' 

The  Doctrine  of  this  Chapter  restated. 

§  466.  The  necessities  of  litigation  compel  the  courts  to  as- 
sume conclusively,  that  a  party  is  fully  and  absolutely  cognizant 


B  "Prtvate  right  of  ownership  is 
a  matter  of  fact."  Lord  Westbury 
in  Cooper  y.  Phibbs,  La-w  Rep.  2 
H.  L.  149,  170. 

•  1  Bishop,  Crlm.  Law,  §  297. 

T  Consult  and  compare,  for  ex- 
ample, Beauchamp  v.  Winn,  Law 
Rep.  6  H.  L.  223,  234;  Wlggln  v. 
Wlggln,  68  N.  H.  235;  Anderson  v. 
Soward,  40  Ohio  St.  325,  48  Am.  R. 
687;  Hutton  v.  Edgerton,  6  S.  C. 
485;  Ring  y.  Jamison,  2  Mo.  Ap. 


584;  Baddley  v.  Oliver,  1  Dowl.  P. 
C.  598,  604;  Wilson  v.  Maryland 
Life  Ins.  Co.,  60  Md.  150;  Louis- 
ville v.  Anderson,  79  Ky.  334,  42 
Am.  R.  220;  Hawkins  y.  Brown,  80 
Ky.  186;  Sparks  y.  Plttman,  61 
Miss.  511;  Toops  y.  Snyder,  70 
Ind.  554.  See  post,  §§  704,  705; 
Zleschang  y.  Helmke  (Tex.  Ciy. 
App.),  84  S.  W.  436. 
8  1  Bishop,  Crlm.  Law,  §  311. 
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of  all  the  doctrines  of  the  law,  even  those  which  it  has  the  utmost 
difficulty  in  itself  determining.  But  whether  he  knew  a  fact  or 
not  is  a  question  open  to  inquiry.  Therefore  a  mistake  of  law 
is,  in  Ieg%}  contemplation,  ordinarily  impossible.  A  mistake  of 
fact  is  otherwise;  but  its  effect  will  depend  upon  the  accom- 
panying facts  of  the  case,  and  upon  the  rules  of  law  applicable 
thereto.  Mistake,  therefore,  cannot  properiy  be  deemed  a  sep- 
arate branch  of  our  jurisprudence. 
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OHAPTEB  ZVnZ. 

GONTRACTS  ILLEGAL  OR  OF  EVIL  TBNDENCT. 

i  467,468.  Introduction. 

469-490.  General  doctrina 

491-497.  In  obstruction  of  Judicial  juBtica. 

498-504.  In  obstruction  of  goYemmental  order* 

606-512.  Violative  of  good  morals. 

613-520.  In  restraint  of  trade. 

521-528.  Partaking  of  unlawful  conspiracy; 

629-536.  Gaming  contracts. 

636-546.  Violatiye  of  Lord's  day. 

547,  548.  Contrary  to  statutes  regulating  busineeB. 

549.  Doctrine  of  chapter  restated. 

§  467.  Here — ^Ekewhere. — ^The  contracts  of  this  chapter  are 
those  commonly  described  in  the  books  as  illegal,  immoral,  or 
contrary  to  the  policy  of  the  law,  or  to  public  policy.  The  law 
disallows  them  because  of  their  illegality  or  their  evil  tendency. 
In  another  chapter,  we  saw  that  only  in  the  channels  of  the  law 
can  the  stipulations  of  parties  be  made  to  flow ;  ^  and  in  an- 
other, that  a  consideration  violative  of  the  law  or  of  sound 
policy  is  inadequate.*  In  respect  of  particular  contracts,  the 
subject  of  this  chapter  will  present  itself  in  various  other  con- 
nections. 

§  468.  How  chapter  divided. — We  shall  consider,  I.  The 
general  doctrine;  IE.  Contracts  in  obstruction  of  judicial 
justice;  HI.  Contracts  in  obstruction  of  governmental  order. 
IV.  Contracts  violative  of  good  morals;  V.  Contracts  in  re- 
straint of  trade;  VL  Contracts  partaking  of  unlawful  con- 
spiracy; VII.  Gaming  contracts;  VHL  Contracts  violative  of 
the  Lord's  day;  IX.  Contracts  contrary  to  the  statutes  in  regu- 
lation of  business. 

I.    The  Oeneral  Doctrine. 

§  469.  Indirect  means. — ^The  law  will  not  suffer  the  accom- 
plishment, by  indirect  means,  of  what  it  forbids  directly.* 
Hence, — 

1  Ante,  §§  442,  443;  post,  S  474.         CI.  ft  F.  509,  540;  In  re  Macleay, 
s  Ante,  §  59.  Law  Rep.  20  Eq.  186, 189;  Wells  v. 

s  Booth  V.  Bank  of  England*  7     People,  71  111.  582. 
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§  470.  Doctrine  defined. — ^No  agreement  between  parties  to 
do  a  thing  prohibited  by  law,  or  subversive  of  any  public  inter- 
est which  the  law  cherishes,  will  be  judicially  enforced.  This 
means  that  neither  party  to  such  a  contract  has  any  right  giv- 
ing him  any  standing  in  a  court.  But  if  public  policy  and  pub- 
lic interests  may  be  subserved  by  awarding  to  either  relief 
against  the  other,  courts  will  award  it.*  In  the  doing  of  this 
it  is  deemed  that  the  court  gives  relief  to  the  public  through 
one  of  such  parties,'  as  to  which  the  other  has  lost  his  right  to 
object*  This  applies  to  executed  contracts  as  well  as  to  those 
merely  executory,^  and  to  the  giving  of  money  damages,*  and 
to  relief  by  injunction.*  Also  the  relief  may  be  moulded,  in 
equity,  as  public  interest  may  require.**    To  explain, — 

§  471.  Directly  forbidden. — ^Any  act  which  is  forbidden 
either  by  the  common  or  the  statutory  law — ^whether  it  is  malum 
m  se,  or  merely  malum  prohibitum;  **  indictable,**  or  only  sub- 
ject to  a  penalty  or  forfeiture ; "  or  however  otherwise  pro- 
hibited by  a  statute,"  or  the  common  law*** — cannot  be  the 


«Meech  t.  Lee,  82  Mich.  274,  46 
N.  W.  383. 

•  Gone  y.  Russell,  48  N.  J.  Bq. 
208,  21  AtL  847. 

•  Nat  Bank  A  L.  Co.  t.  Petrle, 
189  U.  S.  423. 

T2  Pomeroy's  Eq.  Jur.  S§  941, 
942. 

•Wright  T.  Stewart,  130  Fed. 
905;  8.  o.  sab.  nom.  Stewart  v. 
Wrigjit  (C.  C.  A.)  147  Fed.  321; 
Lockman  t.  Cobb  (Ark.),  91  S.  W. 
S4$;  Hobbe  t.  Boatright,  195  Mo. 
693,  93  S.  W.  934. 

•  Basket  y.  Moss,  115  N.  C.  448, 
20  S.  E.  733,  48  L.  R.  A.  842,  44 
Am.  St  Rep.  463.  Contra,  Rock 
▼.  Matthews,  35  W.  Va.  537,  14  S. 
B.  137, 14  L.  R.  A.  508. 

i»  Seattle  Electric  Co.  v.  Sno- 
qoalmie  Falls  Power  Co.  (Wash.), 
82  Pac  713, 1  L.  R.  A.  (N.  S.)  508. 

u  (^annan  y.  Bryce,  8  B.  ft  Aid. 
179,  183,  184;  Wbite  y.  Buss,  3 
(Tosh.  448,  450;  Rice  y.  National 
Bank  of  Commerce,  98  Mo.  App. 
696,  73  a  W.  930. 

uPoplett  y.  Stockdale,  Rsran  ft 
Moody,  N.  P.  337;  Fores  y.  Johnes, 
4  Esp.  97;  Gale  y.  Leckle,  2  Stark. 


107;  Pinney  v.  First  Nat.  Bank,  68 
Kan.  223,  75  Pac.  119;  Mitchell  y. 
Branbam,  104  Mo.  App.  480,  79  S. 
W.  739. 

i«Bartlett  y.  Vlnor,  Carth.  251; 
Fergusson  v.  Norman,  5  Bing.  N. 
C.  76,  3  Jur.  10;  Sandage  y.  Stude- 
baker  Bros.  Mfg.  Co.,  142  Ind.  148, 
41  N.  E.  380,  34  L.  R.  A.  363. 

i*Peck  y.  Burr,  6  Selden,  294; 
Hathaway  y.  Moran,  44  Me.  67; 
Lord  y.  Chadboume,  42  Me.  429,  66 
Am.  D.  290;  Cook  y.  Phillips,  56 
N.  Y.  310;  Gaslight,  etc.  Co.  y. 
Turner,  8  Scott,  609,  6  Bing.  N.  C. 
324;  Yeates  y.  Williams,  5  Pike, 
684;  Bemls  y.  Becker,  1  Kan.  226; 
Dillon  y.  Allen,  46  la.  299,  26  Am. 
R.  145;  Jemison  y.  Birmingham  & 
A.  R.  Co.,  125  Ala.  378,  28  So.  51; 
Olson  y.  Sawyer-Ck>odman  Co.,  110 
Wis.  149,  85  N.  W.  640,  53  L.  R.  A. 
648;  Boddie  y.  Brewer  ft  Hofman 
Brew.  Co.,  204  111.  352,  68  N.  E.  394. 
But  see  Vermont  Loan  ft  T.  Co.  y. 
Hoffman,  5  Idaho,  376,  49  Pac.  314, 
14  Nat.  Corp.  Rep.  583,  37  L.  R.  A. 
509.  See,  also.  Banks  y.  McCosker, 
82  Md.  518,  34  Atl.  539. 

15  Carpenter  y.  Beer.  Comb.  246; 


192 


IN  GENERAL  WITH  ILLDSTKATIONa 


[§472. 


foundation  of  a  valid  contract ;  nor  can  anything  anxiliary  to, 
or  promotive  of,  such  act.^*  And  this  doctrine  is  the  same  in 
the  equity  tribunaliS  as  in  those  of  law.^^    Thus, — 

§  472.  niustratdoiUL — Wages  earned  by  a  minor  forbidden 
by  a  statute  to  be  employed  in  the  particular  business,^*  or  by 
a  Bchoid-teacher  not  having  the  certificate  of  qualifications 
which  a  statute  provides  for,**  or  by  a  broker  for  services  ren- 
dered without  the  license  ordained  by  a  statute,**  or  by  any 
one  in  unlicensed  peddling,*^  the  price  agreed  to  be  paid  for 
i^oods  sold  contrary  to  a  revenue  law,**  or  for  a  fertilizer  sold 
without  the  inspection  which  a  statute  directs,**  or  for  any- 


Cope  V.  Rowlands,  2  IC.  ft  W.  149, 
2  Oale,  231. 

i«  Stanley  y.  Nelson,  28  Ala.  514; 
Milton  V.  Haden,  32  Ala.  30, 70  Am. 
D.  523;  Madison  Ins.  Co.  v.  For- 
sythe,  2  Ind.  483;  Siter  v.  Sheets, 
7  Ind.  132;  Ellsworth  v.  Mitchell, 
31  Me.  247;  Hall  t.  MuUin,  6  Har. 
&  J.  190,  193;  Bayley  v.  Taber,  5 
Mass.  286,  4  Am.  D.  57;  Wheeler 
y.  Russell,  17  Mass.  258;  Farrar  v. 
Barton,  5  Mass.  395;  Roby  v.  West, 
4  N.  H.  285, 17  Am.  D.  423;  Nourse 
y.  Pope,  13  Allen,  87;  Solomon  y. 
Dreschler,  4  Minn.  278;  Downing 
y.  Ringer,  7  Mo.  585-;  Carleton  v. 
Whitcher,  5  N.  H.  196;  Brackett  v. 
Hoyt,  9  Fost.  N.  H.  264;  Bell  v. 
Qnin,  2  Sandf.  146;  Seidenbender 
y.  Charles,  4  S.  ft  R.  151,  8  Am.  D. 
682;  Mitchell  y.  Smith,  1  Binn. 
110,  118,  2  Am.  D.  417;  Maybln  v. 
Coulon,  4  Dall.  298;  Biddit  y. 
James,  6  Binn.  321,  6  Am.  D.  456; 
Hale  y.  Henderson,  4  Humph.  199; 
Elkins  y.  Parkhurst,  17  Vt  105; 
Spalding  y.  Preston,  21  Vt  9,  50 
Am.  D.  68;  Territt  y.  Bartlett,  21 
Vt  184;  Rutland  Bank  v.  Parsons, 
21  vt.  199;  Bancroft  y.  Dumas,  21 
Vt  466;  Armstrong  v..  Toler,  11 
Wheat  268;  Cummings  y.  Saux, 
30  La.  An.  207;  Bowie  v.  Oilmonr, 
24  Ont  Rep.  254.  But  a  contract 
it  not  necessarily  illegal  because 
carried  out  in  an  iUegal  way.  Fox 
y.  Rogers,  171  Mass.  546,  50  N.  E. 
1041.     And  where  m  obligation 


arises  out  of  aa  illegal  business, 
which  has  been  completed,  the 
court  will  not  unravel  the  trans- 
action to  discover  its  origin.  Ports- 
mouth Brew.  Co.  v.  Mudge,  68  N. 
H.  462,  44  Atl.  600. 

17  Ante,  §  427;  In  re  Cork,  etc 
Ry.,  Law  Rep.  4  Ch.  Ap.  748,  762; 
Sykes  y.  Beadon,  11  Ch.  D.  170. 

18  Blrkett  v.  Chatterton,  13  R.  L 
299,  48  Anou  R.  30. 

i»Ryan  y.  Dakota  School  Dist, 
27  Minn.  433;  Wells  v.  People,  71 
111.  532.  Or  upon  an  oral  contract 
where  the  statute  requires  the  em- 
ployment to  be  in  writing.  Lee  v. 
York  School,  etc  (Ind.),  72  N.  B. 
159. 

20  Cope  v.  Rowlands,  2  M.  ft  W. 
149;  Buckley  v.  Humason,  50  Minn. 
195,  16  L.  R.  A.  423;  Pratt  v.  Bur- 
don,  168  Mass.  596,  47  N.  B.  419. 
Contra,  Murray  v.  Doud,  167  IlL 
368,  47  N.  E.  717. 

SI  Stewartsom  v.  Lothrop,  12 
Gray,  52;  Rash  v.  Farley,  12  Ky. 
Law  Rep.  913.  Contra,  Banks  v. 
McCasker,  82  Md.  518,  34  AU.  539. 

s2Curran  v.  Downs,  8  Mo.  Ap. 
468;  MoOonnell  v.  Kitchens,  20  8. 
C.  430,  47  Am.  R.  845;  Deans  v. 
McLendon,  30  Miss.  348.  See  Wetii- 
erell  v.  Jones,  8  B.  ft  Ad.  221; 
Brown  v.  Duncan,  10  B.  ft  G.  93; 
Wilson  y.  Parrish,  62  Neb.  6,  71  N. 
W.  1010. 

ss  Paetflc  Qnmo  Co.  ▼.  Mullen,  66 
AU.  682;  Woods  v.  Armstrong;  64 
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thing  knowingly  fomiahed  to  a  public  enemy  or  in  aid  of  a 
rebellion,**  or  sold  for  any  other  use  which  the  law  forbids,** — 
none  of  these  and  no  other  thing  promised  for  what  is  done  or 
given  to  violate  any  regulation  of  law  **  can  be  effectually  sued 
for  in  a  judicial  tribunal. 

§  473.  Against  public  policy. — ^A  contract  invading  any  one 
of  the  other  interests  which  the  law  cherishes,  though  to  do 
what  is  neither  indictable  nor  prohibited  by  a  statute,  termed 
a  contract  against  public  policy  (or  sound  policy),  is  likewise 
void."   Akin  to  public  policy,  if  not  identical  with  it,  is  the — 


Ala.  150,  25  Am.  R.  671;  Johnston 
▼.  McConnell,  65  Ga.  129.  But  see 
Niemeyer  v.  Wright,  75  Va.  239, 
40  Am.  R.  720;  Oouldlng  Ferti- 
lizer Co.  V.  Driver,  99  Ga.  623,  26 
a  E.  922. 

s«Hanauer  v.  Doane,  12  Wall. 
342,347;  Oxford  Iron  Co.v.  Sprad- 
ley,  46  Ala.  98;  Oxford  Iron  Co.v. 
Spradley,  61  Ala.  171,  176;  Lewis 
T.  Latham,  74  N.  C.  283. 

»  Ughtf oot  V.  Tenant,  1  B.  ft  P. 
551,  556;  Swanger  v.  Mayberry,  59 
Cal.  91;  Silberschmidt  v.  Silber- 
schmidt,  112  111.  App.  58. 

»Kerr  v.  Birnle,  25  Ark.  225; 
Thome  v.  Travellers'  Ins.  Co.,  30 
Smith,  Pa.  16,  21  Am.  R.  89;  Webb 
^.  Brooke,  3  Taunt  6;  Simpson  v. 
BI088,  7  Taunt.  246;  De  Groot  v. 
Van  Duzer,  17  Wend.  170;'  Amot 
▼.  Pittston,  etc.  Coal  Co.,  68  N.  Y. 
558,  23  Am.  R.  190;  Capehart  v. 
Rankin,  3  W.  Va.  571,  100  Am.  D. 
779;  Stevens  v.  Perrier,  12  Kan. 
297;  Lill  v.  Brant,  6  Bradw.  366. 
See,  as  to  limitations  of  the  doc- 
trine, Warren  v.  Manufacturers' 
Ina.  Co.,  13  Pick.  518,  521,  522,  25 
Am.  D.  341;  Peterson  v.  Christen- 
wn,  26  Minn.  377.  But  property 
transferred  under  an  illegal  con- 
tract can  be  recovered  upon  the 
implied  promise  to  return  it  or 
make  compensation  therefor, 
where,  in  order  to  maintain  the 
action  it  is  not  necessary  to  have 
recourse  to  the  illegal  contract, 
or  weaken  any  rule  founded  on 

13 


public    policy.      Pullman    Palace 
Car  Co.  V.  Central  Transp.  Co.,  171 
U.  S.  138,  43  L.  Ed.  108.    In  An- 
drews V.   N.   O.   Brew.   Ass'n,   74 
Miss.   362,  20   So.   837,   the  court 
said:     "The  principle  seems  to  be 
well  established  that  after  the  il- 
legal contract  has  been  executed, 
one  party  in  possession  of  all  the 
gains  and  profits  resulting  from 
the  illicit  traffic  and  transaction 
will  not  be  tolerated  to  interpose 
the   objection    that   the    business: 
which  produced  the  fund  was  Id' 
violation  of  law"  so  as  to  defeat, 
one  jointly  interested  in  the  gains. 
27  2  Kent,  Com.  466;  Met  Cent 
229;   Pollock  Cont  251;   Jones  v. 
Randall,  Cowp.  37,  39;    Printing,, 
etc.  Co.  V.  Sampson,  Law  Rep.  19* 
Eq.  462;    Martin  v.  Bartow  Iron- 
works, 35  Ga.  320,  329;  Guenther 
V.  Dewien,  11  la.  133;  Reynolds  t* 
Nichols,    12    la.   398;    Odineal    v. 
Barry,  24  Miss.  9;  Ray  v.  Mackin, 
100  111.  246;  Peterson  v.  Christen- 
sen,  26  Minn.  377;  Doane  v.  Chi- 
cago City  R.  R,  Co.,  160  111.  22,  11 
Nat.  Corp.  Rep.  231,  35  L.  R.  A. 
588;  Gage  v.  Fisher,  5  N.  D.  297,. 
65  N.  W.  809,  3  Am.  &  Bng.  Corp. 
Cas.  N.  S.  79,  31  L.  R.  A.  557 ;  State 
V.  Neb.  Home  Co.,  66  Neb.  349,  92 
N.  W.  763,  60  L.  R.  A.  448.    A  de- 
fense that  a  contract  is  void,  as 
against  public   policy,  cannot  be 
waived  by  a  party  thereto.    Cans- 
ler  V.  Penland,  125  N.  C.  578,  34  S. 
E.  683,  48  L.  R.  A.  441. 
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§  474.  Policy  of  the  law. — ^This  term  is  sometimes  employed 
in  the  same  sense  as  public  policy,  and  perhaps  the  distinction 
between  the  two  is  not  well  established.  It  is  here  used  to  in- 
dicate what  has  already  been  spoken  of,"  that  only  in  the  law's 
channels  can  rights,  whether  of  person  or  of  property,  be  made 
to  flow.  Parties  cannot  by  their  contracts  create  new  channels. 
For  example, — 

§  475.  Conveyances  to  husband  and  wife. — ^Under  the  com- 
mon law,  a  husband  and  his  wife  cannot,  by  any  form  of  con- 
tract, or  by  any  other  means,  become  tenants  by  entireties  of 
personal  property;  neither,  by  respectable  opinions,  not  uni- 
versally accepted,  can  real  estate  be  so  conveyed  to  them  as  to 
render  their  tenancy  therein  either  joint  or  in  common,  but 
when  the  attempt  is  made  the  law  will  declare  them  to  be  ten- 
ants by  entireties." 

§  476.  Tendency  to  unlawful — (Lawful  on  face). — ^The  mere 
tendency  of  a  contract  to  promote  unlawful  acts  renders  it 
illegal  as  against  the  policy  of  the  law,  without  regard  to  any 
circumstances  indicating  the  probable  conmiission  of  such  acts.'® 
For  example,  it  tends  to  fraud  for  the  officers  of  a  corporation 
to  speculate  on  claims  against  it;  therefore  a  contract,  by  such 
officers,  for  the  purchase  of  a  claim  against  the  corporation 
cannot  be  enforced.'^  And  though  on  the  face  of  a  contract 
nothing  unlawful  appears,  if  the  parties  meant  thereby  to  ac- 
complish an  unlawful  object,  it  will  be  invalid.*^    A  fortiori, — 

§  477.  Directly  promoting  unlawful. — ^To  enforce  a  contract 
in  direct  subversion  or  evasion  of  any  regulation  which  the 
law  has  made  for  the  general  good  would  be  against  sound 
policy.  So  that,  where  persons  by  mutual  agreement  bought 
a  ship  to  be  registered  in  a  way  to  elude  the  provisions  of  the 
registry  acts,  the  equity  tribunal  refused  to  compel  an  account- 
ing between  them." 


28  Ante,  §§  442,  443,  467. 

s»  1  Bishop,  Mar.  Women,  §§  211, 
616-619;  Darden  v.  Timberlake, 
139  N.  C.  181,  51  S.  E.  895;  Joerger 
T.  Joerger  (Mo.),  91  S.  W.  918. 

80  Egerton  v.  Brownlow,  4  H.  L. 
Cas.  1,  18  Jur.  71. 

»i  McDonald  v.  Haughton,  70  N. 
C.  393.  And  see  Love  v.  Brindle,  7 
Jones,  N.  C.  560.  Or  to  form  a  "vot- 
ing trust."    U.  S.  V.  Northern  Se- 


curities Co.,  197  U.  S.  244;  Warren 
V.  Plm,  66  N.  J.  Eq.  353,  59  AU. 
773.  See  also,  Benzlnger  v.  Kantz- 
ler,  112  111.  App.  293. 

82  Riley  V.  Jordan,  122  Mass.  231, 
233;  Ky.  Flour  Co.  v.  Smith,  14 
Ky.  L.  Rep.  237;  McClure  v.  UU- 
man,  102  Mo.  App.  697,  77  S.  W. 
325. 

ssBattersby  v.  Smyth,  3  Madd. 
110;   Chateau  v.  Singla,  114  CaL 


§§  478-480.]       ILLEGAL  OR  OP  EVIL  TENDENCY. 


196 


§  478.  Unjust. — ^A  contract  may  appear,  when  viewed  in  all 
its  circumstances,  so  unjust  and  oppressive  that  its  enforce- 
ment •*  will  be  deemed  forbidden  by  public  policy.  Therefore 
where  a  sea-captain,  on  an  outward-bound  voyage,  took  from 
his  men  their  bond  to  demand  no  wages  until  the  arrival  of  the 
vessel  at  the  home  port,  this  bond,  on  the  vessel  being  lost,  was 
adjudged  to  be  no  impediment  to  the  recovery  of  their  wages.®' 
But  one's  obligation  to  remove  with  his  family  from  a  par- 
ticular parish,  and  not  to  renew  his  inha'bitancy  there  with- 
out the  consent  of  the  obligee  has  been  held  to  be  good.  So  a 
man  **may  restrain  himself  from  buying  an  estate  in  such  a 
place,  or  aliening  to  such  a  person."  •• 

§  479.  BepeaJ,  renewal,  of  statute. — ^The  repeal  of  a  statute 
does  not  operate  retrospectively ;  so  that  a  contract  which  was 
void  as  conflicting  with  it,  is  not  thereby  made  good,  it  remains 
void.'^  Nor  will  a  subsequent  promise  impart  validity  to  such 
a  contract,  for  it  is  without  consideration ;  '*  nor  will  a  new 
statute,  since  it  also  has  no  retrospective  force.*® 

§  480.  Statute  subsequent  to  valid  contract. — Statutes 
often,  and  properly,  make  unlawful  what  was  lawful  before.*^ 
If,  then,  by  a  statute  of  this  sort,  the  fulfilment  of  what  was  a 


91.  45  Pac  1015,  33  L.  R.  A.  750. 
Where  money  has  been  delivered, 
or  property  transferred  the  courts 
will  not  aid  in  its  recovery.  Bryant 
V.  Wilcox,  137  Mich.  669, 100  N.  W. 
^18;  Medearis  v.  Cranberry  (Tex. 
CiT.  App.),  84  S.  W.  1070.  Distin- 
guished in  Monahan  v.  Monahan, 
77  Vt  133,  59  Atl.  169. 

*«Jeston8  V.  Brooke,  Cowp.  793; 
Plumbe  V.  Carter,  Cowp.  116.  in 
note;  Hume  v.  U.  S.,  21  Ct.  CI.  328. 

»»Buck  V.  Rawlinson,  1  Bro.  P. 
C  137.  And  see  Miller  y.  Cook, 
Uw  Rep.  10  Eq.  641.  Some  of  the 
cases  state  this  doctrine  as  per- 
taining rather  to  the  equity  than 
to  the  law  tribunals.  In  most  of 
oar  States  law  and  equity  are  so 
intermingled  as  to  render  the  dis- 
tinction unimportant.  But  aside 
irom  this,  it  would  be  difficult  to 
find  any  just  ground  for  excluding 


it  from  a  court  of  law.  See  post, 
§  737. 

56  Shelton  v.  Sire,  11  Mod.  310. 

sTGilllland  v.  Phillips,  1  S.  C. 
152;  Robinson  v.  Barrows,  48  Me. 
186;  Banchor  v.  Mansel,  47  Me.  58; 
Milne  v.  Huber,  3  McLean,  212; 
Jaques  v.  Withy,  1  H.  Bl.  65;  De- 
cell  y.  Lewenthal,  57  Miss.  331,  34 
Am.  R.  449;  Andlng  v.  Levy,  57 
Miss.  51,  34  Am.  R.  435;  Webber  v. 
Howe,  36  Mich.  150,  24  Am.  R.  590. 

88  Ludlow  V.  Hardy,  38  Mich. 
690;  Dever  v.  Corcoran,  3  Allen, 
N.  B.  338,  referred  to  in  Robinson 
y.  Barrows,  supra,  at  page  189. 
Contra,  Carr  v.  Louisiana  Nat. 
Bank,  29  La.  An.  258.  Compare 
with  ante,  §§  88-100. 

88  Mays  V.  Williams,  27  Ala.  267; 
Wisdom  V.  Reeves,  110  Ala.  418,  18 
So.  13. 

40  Bishop,  Stat.  Crimes.  §§  957, 
9920,  1001;  post,  §§  564,  594. 
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valid  agreement  is  rendered  illegal,  things  already  done  nnder 
it  remain  valid.** 

§  481.  Mistake  of  fa^  and  law— (Evil  intent).— The  con- 
tract  now  under  consideration  is  within  the  rules  of  the  crim- 
inal law  as  to  the  intent.**  Thus,  recurring  also  to  the  doctrine 
of  the  last  chapter,  if  one  intentionally  does  a  thing  which  the 
law  declares  to  be  criminal,  he  commits  the  offence  though  not 
aware  of  the  inhibition;**  so,  to  render  a  contract  void  as 
against  public  policy,  the  parties  need  not  understand  that  the 
law  gives  it  this  character.**  On  the  other  hand,  as,  in  the 
criminal  law,  the  doing  of  an  outwardly  indictable  act  through 
an  innocent  mistake  of  the  facts  is  not  a  crime ;  *'  so,  in  the  law 
of  contracts,  an  agreement  will  not  be  held  void  as  against 
public  policy  if  honestly  entered  into  in  ignorance  of  the  in- 
validating f  acts.*'  And  this  doctrine  may  apply  either  to  both 
parties  or  to  bne.*^    To  illustrate, — 

§  482.  Services  m  ignorance. — ^A  father  who  lets  his  minor 
son  to  service  may  recover  compensation  though,  unknown  to 
him,  the  son  has  been  employed  in  selling  liquor  contrary  to 
a  statute**  which  rendered  the  sales  indictable.**  And  if  an 
actor  who  plays Jn  an  unlicensed  theatrical  exhibition  does  not 
know  that  there  is  no  license,  he  may  compel  payment  for  his 
services.'®    On  this  principle, — 

§  483.  Indemnity  to  officer  serving  process. — When  an  offi- 
cer is  called  upon  to  arrest  one  or  attach  his  goods,  and  there 
is  doubt  as  to  the  identity  of  the  person  or  the  ownership  of 
the  goods,  he  may  demand  a  bond  of  indemnity ;  *^  then,  though 
the  seizure  proves  to  be  unlawful,  the  bond  is  valid  if  the  par- 


*i  Bennett  v.  Woolfolk,  15  Ga. 
213;  Bradford  v.  Jenkins,  41  Miss. 
328.  And  see  Tucker  v.  Stokes,  3 
Sm.  &  M.  124;  Bigelow  v.  Brooks, 
119  Mich.  208,  77  N.  W.  810,  2  Det. 
L.  N.  763 ;  Kreyling  v.  O'Reilly,  97 
Mo.  App.  384,  71  S.  W.  372.  A  con- 
tract lawful  in  its  inception,  but 
which  becomes  unlawful  by  rea- 
son of  some  subsequent  event  is 
thereby  terminated  in  so  far  as  it 
remains  executory.  U.  S.  v.  Dlete- 
rich,  126  Fed.  671. 

42  Ante,  §  216,  note. 

«1  Bishop,  Crim.  Law,  §§  301, 
300,  309. 


4«  Saratoga  County  Bank  v.  King, 
44  N.  T.  87,  92. 

«Bl  Bishop,  Grim.  Law,  §§  301, 
303,  303a,  note. 

4«  Quirk  V.  Thomas,  6  Mich.  76. 

47  Post,  §  489;  Wright  v.  Crabbs, 
78  Ind.  487;  Hanauer  v.  Doane,  12 
Wal.  342;  Michael  v.  Bacon,  49  Mo. 
474,  8  Am.  R.  138;  Distilled  Spirits, 
11  Wal.  356;  Suit  v.  Woodhall,113 
Mass.  391;  ante,  §  216. 

48  Ante,  §  472. 

49  Emery  v.  Kempton,  2  Gray,. 
257. 

60  Roys  v.  Johnson,  7  Gray,  162. 
Bi  Drake,  Attach.  S  1S9. 
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ties  aeted  in  good  faith,  not  knowing  the  real  facts ;  otherwise  it 
is  inyalid.**    And — 

§  484.  Indemnity  to  private  person. — An  indemnity  to  a 
prirate  person,  who  assists  in  taking  property  under  a  claim  of 
right,  is  likewise  valid,  when  the  act  is  in  good  faith,  though  it 
tOTDs  out  to  be  a  trespass.^* 

§  485.  Indemnity  for  neglect  of  duty. — An  undertaking  to 
indemnify  an  ofKcer  for  neglecting  his  duty  is,  within  the  prin- 
ciple under  consideration,  void.**    But — 

§  486.  T&king  security. — ^It  is  not  a  neglect  in  him,  when 
making  an  attachment,  to  take  security  for  the  debt;  so  that 
a  note  given  him  on  consideration  of  his  releasing  or  forbearing 
an  attachment  is  good.*' 

§  487.  In  part  illegal. — ^A  contract  illegal  in  part  and  legal 
as  to  the  residue  is  void  as  to  all,  when  the  parts  cannot  be  sep- 
arated; when  they  can  be,  the  good  will  stand  and  the  rest 
fall  One  entire  consideration  cannot,  within  this  rule,  be 
separated,  though  composed  of  distinct  items,  some  of  which 
are  legal  and  others  illegal.'*    To  illustrate :  where  one  unin- 


» Marsh  t.  Gold,  2  Pick.  285; 
Anderson  v.  Fams,  7  Blackf.  343; 
Lampion  v.  Taylor,  6  Litt  273; 
Davis  y.  Tibbats,  7  J.  J.  Mar.  264; 
Stark  y.  Raney,  18  Cal.  622;  Mc- 
Cartney y.  Shepard,  21  Mo.  573,  64 
Am.  D.  250;  Ives  v.  Jones,  3  Ire. 
53S,  40  AnL  D.  421. 

»» Avery  t.  Halsey,  14  Pick.  174; 
Stone  y.  Hooker,  9  Cow.  154.  And 
see  McLanren  t.  Graham,  26 -Miss. 
400. 

M  Hodsdon  t.  Wilkins,  7  Greenl. 
113,  20  Am.  D.  347;  Ayer  v.  Hutch- 
ins,  4  Mass.  370,  3  Am.  D.  232; 
Charchill  y.  Perkins,  5  Mass.  541. 

"Foster  ▼.  Clark,  19  Pick.  329; 
Shotwell  T.  Hamblin,  23  Miss.  156, 
55  Am.  D.  83;  Randle  v.  Harris,  6 
Terg.  508.  See  Webbers  y.  Blunt, 
19  Wend.  188,  32  Am.  D.  445;  Win- 
ter y.  Kinney,  1  Const  365;  Hun- 
ter y.  Agee,  6  Humph.  57;  Prewitt 
T.  Garrett,  6  Ala.  128,  41  Am.  D. 
40;  Edwards  Co.  y.  Jennings,  89 
Tez.  618,  35  8.  W.  1053;  Sims  t. 
Ala.  Brew.  Co.,  132  Ala.  311,  31 


So.  35;  Haynes  v.  Rudd,  102  N.  T, 
372,  7  N.  B.  287,  55  Am.  R.  815; 
Stewart  y.  Pierce,  116  la.  733,  89 
N.  W.  234;  Mack  y.  Jastro,  126 
Cal.  130,  58  Pac.  372;  White  y. 
Cook,  51  W.  Va.  201,  41  S.  B.  410, 
57  L.  R.  A.  417. 

••Yale  y.  Rex,  6  Bro.  P.  C.  27, 
81;  Kimbrough  y.  Lane,  11  Bush, 
556;  Saratoga  County  Bank  y. 
King,  44  N.  Y.  87;  Chandler  y. 
Johnson,  39  Ga.  85;  Braitch  y. 
Guelick,  37  la.  212;  Bixby  y.  Moor, 
51  N.  H.  402;  Fackler  y.  Ford,  Mc- 
Cahon,  21;  Hanauer  y.  Gray,  25 
Ark.  350,  99  Am.  D.  226;  Widoe  y. 
Webb,  20  Ohio  St.  431,  5  Am.  R. 
664;  Jones's  Case,  1  Leon.  203; 
Mason  v.  Watkins,  2  Vent.  109; 
Valentine  y.  Stewart,  15  Cal.  387; 
Dean  y.  Bmerson,  102  Mass.  480; 
More  y.  Bonnet,  40  Cal.  251,  6  Am. 
R.  621;  Newberry  Bank  v.  Stegall, 
41  Miss.  142;  Robinson  y.  Bland,  2 
Bur.  1077,  1082;  PuUerton  y.  Ag- 
new,  1  Salk.  172,  Holt,  148;  Marie 
V.  Flake,  Holt,  122;  Wadsworth  v. 
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temipted  service  consists  chiefly  of  what  is  lawful,  yet  in  small 
part  of  acts  done  in  an  unlawful  business,  nothing  can  be  recov- 
ered for  it.'^  But  if  a  promissory  note  is  given  in  part  pay- 
ment of  a  running  account,  containing  illegal  items,  yet  if  it  is 
not  in  excess  of  the  good  ones,  it  will  be  valid;  because  ''the 
law  would  appropriate  the  payment  to  the  lawful  items,"  and 
the  payee  could  not  have  applied  it  to  the  unlawful.'*  Where 
a  mortgage  is  given  to  secure  two  promissory  notes,  the  one  of 
which  is  valid  and  the  other  illegal,  it  can  be  enforced  as  to  the 
good  one/*  If  a  statute  prohibits  an  officer  from  claiming  a 
reward  for  the  detection  of  a  crime,  one  who  comes  to  the  aid 
of  the  officer,  but  does  not  independently  do  what  would  entitle 
him  to  the  reward,  can  have  nothing.'®  Still  where  in  any  way 
there  is  a  complete  right  outside  of  what  is  illegal,  it  may  be 
enforced.** 

§  488.  Unlawfal  upon  nnlawful. — A  contract  executed  in 
consideration  of  a  previous  illegal  one,**  or  in  compromise  of 
differences  growing  out  of  it,**  is,  like  that  whereon  it  rests, 
illegal,  and  incapable  of  being  enforced. 

§  489.  Mutual  relations  of  parties. — ^The  law  denies  redress 
to  a  person  who  has  suffered  from  another's  fault,  if  himself  to 
blame  in  the  same  thing.**  And  one  sued  may  set  up  this  de- 
fence, thought  in  pleading  it  he  necessarily  alleges,  what  in 
most  other  classes  of  cases  he  cannot  do,  his  own  wrong.** 
Whichever  party,  therefore,  brings  a  suit  on  a  contract  of  the 
sort  we  are  considering  in  this  chapter,  the  other  may  ordina- 


Dunnam,  117  Ala.  661,  23  So.  699; 
Benslnger  v.  Kantzler,  112  111.  App. 
293. 

BTBixby  V.  Moor,  supra;  Case  y. 
Smith,  107  Mich.  416.  65  N.  W.  279. 
31  L.  R.  A.  282,  2  Det  L.  N.  693; 
Simpson  v.  Normand,  51  La.  An. 
1355.  26  So.  266;  Owens  v.  Wilkin- 
son, 20  App.  D.  C.  51. 

6s  Warren  v.  Chapman,  105  Mass. 
87,  89. 

5»  Carradine  v.  Wilson,  61  Miss. 
573. 

«o  Dunham  v.  Stockbridge,  133 
Mass.  233. 

«iWare  v.  Curry.  67  Ala.  274; 
Mitchell  V.  Branham,  104  Mo.  App. 
480,  79  S.  W.  739. 


MCate  ▼.  Blair.  6  Coldw.  639; 
Pierce  v.  Kibbee,  51  Vt.  559;  King 
T.  Wlnants.  71  N.  C.  469, 17  Am.  R. 
11,  73  N.  C.  563. 

•sEveringham  y.  Meighan,  55 
Wis.  354;  Wilson  v.  Bozeman,  48 
Ala.  71. 

•4  2  Bishop,  Mar.  ft  Dlv.  §  75. 

«B  Bayley  v.  Taber,  5  Mass.  286. 
293,  4  Am.  D.  57;  Farrar  v.  Bar- 
ton. 5  Mass.  395.  398.  And  if  the 
legal  consideration  forms  part  of 
one  note  and  is  separable  from  the 
rest.  It  has  been  held  a  mortgage 
is  f  oreclosable  to  that  extent  Pier- 
son  Y.  Green,  69  S.  C.  569,  48  S.  B. 
624. 
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rHy  defend  it  on  the  ground  that  it  violates  the  public  policy  or 
the  l&yf**  This  rule  is  sometimes  relaxed,  particularly  in  courts 
of  eqaity,  and  even  in  courts  of  law,  in  favor  of  a  party  deemed 
less  ^ty  or  more  excusable  than  the  other,  by  permitting 
him  to  maintain  his  suit  in  circumstances  where  the  public  in- 
terests will,  in  the  judicial  opinion,  be  thereby  advanced.®^  If 
the  illegal  contract  has  been  carried  into  execution  iso  as  to  vest 
interests  or  property  in  the  one  party  or  the  other,  neither  will 
be  granted  by  the  tribunal  what  is  termed  equitable  relief;  '^ 
but  they  may  lawfully  adjust  their  respective  claims,  divide 
their  property,  or  the  like,  or  the  court  will  enforce  partition.** 
Moreover,  they  may  at  any  time  recede  from  their  illegal  con- 
tract, and  place  themselves  in  statu  quo.'^^  And  it  is  but  re- 
peating what  has  already  been  laid  down  ^^  to  add,  that,  where 
one  of  the  parties  is  ignorant  of  the  facts  which  make  the  con- 
tract illegal,  he  may  enforce  it  against  the  other  who  knows 
them." 

§  490.    Other  views— of  the  general  doctrine  appear  in  con- 
nection with  the  particular  elucidations  of  the  subsequent  sub- 


MShaw  T.  GarlUe,  9  Heisk.  594; 
Lan^ord  ▼.  Monteith,  1  Ida.  n.  s. 
612;  Gunter  v.  Leckey*  80  Ala.  591; 
Tbarra  v.  Lorenzana,  53  Cal.  197; 
Holman   v.   Johnson,   Cowp.    341, 
343;  Horton  v.  BufBnton,  105  Mass. 
399;  Taylor  v.  Chester,  Law  Rep. 
4  a  B.  309,  314;   Smith  v.  Rich- 
mond, 24  Ky.  L.  Rep.  1117,  70  S. 
W.  846;  Boddie  v.  Brewer  &  Hof- 
man  Brew.  Co.,  204  111.  352,  68  N. 
E.  394.    Even  though  the  illegality 
l8  not  set  np  as  a  defense  a  court 
▼Ul  not  knowingly  enforce  an  il- 
legal contract    Claflin  v.  U.  S.  Cr. 
System  Co.,  165  Mass.  501,  43  N. 
B.  293,  25  Ins.  L.  J.  638;  Reed  v. 
Johnson,  27  Wash.  42,  67  Pac.  381. 

«7  Osborne  T.  Williams,  18  Yes. 
379;  Reynell  v.  Sprye,  8  Hare,  222, 
1  De  O.,  MacN.  ft  G.  660;  Lacaus- 
sade  V.  White,  7  T.  R.  535;  White 
T.  Franklin  Bank,  22  Pick.  181, 
186;  2  Chit  Cont  11th  Am.  ed. 
976;  Pratt  v.  Short,  79  N.  Y.  437, 
35  Am.  R.  531;  Turner  T.  Overall, 
172  Mo.  271,  72  S.  W.  644.    And  it 


has  been  held,  that  the  principle  of 
in  pari  delicto  will  be  denied  avail- 
ability as  a  defense,  where  one  be- 
ing victimized  by  reason  of  his 
cupidity  enters  by  the  other's  so- 
licitation into  a  supposed  confed- 
eracy to  defraud  third  persons 
when  he  alone  is  being  defrauded, 
upon  the  double  principle  that  as 
between  the  parties  there  is  not 
equal  wrong  and  because  public 
policy  considers  rather  that  relief 
should  be  accorded  than  denied. 
Wright  V.  Stewart  (C.  C.  A.),  130 
Fed.  905;  Hobbs  v.  Boatright 
(Mo.),  93  S.  W.  934. 

esMcWilliams  v.  PhiUips,  51 
Miss.  190;  Compton  v.  Bunker  Hill 
Bank,  96  111.  301,  36  Am.  R.  147. 

••Rhea  v.  White,  7  Lea,  628;  De 
Leon  V.  Trevino,  49  Tex.  88,  30 
Am.  R.  101;  Norton  v.  Blinn,  39 
Ohio  St  145.  Compare  with  North- 
rup  V.  Phillips,  99  lU.  449. 

70  Lea  V.  Cassen,  61  Ala.  312,  316. 

71  Ante,  §§  481,  482. 

71  Wright  V.  Crabbs,  78  Ind.  487. 
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titles.  These  divisions  of  topics  are,  like  all  others  made  hj  any 
author,  for  practical  convenience  only;  the  law  itself  is  seam- 
lessJ* 

n.    Contracts  in  Obstruction  of  Judicial  Justice. 

§  491.  Doctrine  defined. — ^The  doctrine  of  this  sub-title  is, 
that  a  contract  to  do  anything,  whether  indictable  or  not,  tend- 
ing to  obstruct  the  administration  of  justice  in  the  courts,  is 
void  as  against  the  law  or  its  policy.    Thus, — 

§  492.  Compounding. — ^Within  limits  which  the  author  has 
explained  in  another  work,  it  is  indictable  to  compound  a  crime 
or  a  penal  action.^*  Therefore  '•  any  agreement  to  do  such  in- 
dictable act  is  void  as  against  law.^*    Even, — 

§  493.  Less  than  compounding. — ^Where  the  agreement 
comes  short  of  a  technical  compounding,  but  the  thing  con- 
tracted for  tends  to  the  same  mischief  of  impeding  or  discour- 
aging the  orderly  prosecution  of  crime,  the  policy  of  the  law  is 
violated,  rendering  the  contract  void.'^  It  is  so,  for  example, 
of  an  undertaking  to  stifle  a  criminal  prosecution,^^^  or  influence 


TtAnd  see  Jones  v.  Randall, 
Cowp.  37,  39;  post,  S  640. 

74  1  Bishop,  Crim.  Law,  §S  709- 
715. 

75  Ante,  §  471. 

T6  Osbaldeston  y.  Simpson,  7  Jur. 
734;  Williams  v.  Bay  ley,  Law  Rep. 
1  H.  L.  200;  Soule  v.  Bonney,  37 
Me.  128;  Commonwealth  v.  Pease, 
16  Mass.  91;  Bell  y.  Wood,  1  Bay, 
249;  Mattocks  v.  Owen,  5  Vt.  42; 
Plumer  y.  Smith,  5  N.  H.  653,  22 
Am.  D.  478;  Cameron  v.  McFar- 
land,  2  Law  Repos.  415;  Corley  y. 
Williams,  1  Bailey,  588;  Hines- 
burgh  y.  Sumner,  9  Vt.  23;  State 
Bank  y.  Moore,  2  Southard,  470; 
Bailey  y.  Buck,  11  Vt.  252;  Kim- 
brough  y.  Lane,  11  Bush,  556;  Cain 
V.  Southern  Express  Co.,  1  Baxter, 
315;  Wight  y.  RIndskopf,  43  Wis. 
844;  Crowder  y.  Reed,  80  Ind.  1; 
Clubb  y.  Hutson,  18  C.  B.  n.  b.  414; 
Glark  y.  Colbert,  67  Ala.  92;  Mc- 
Mahon  y.  Smith,  47  Conn.  221,  36 
Am.  R.  67;  In  re  Mapleback,  4  Ch. 
D.  150;  Clark  y.  Pomeroy,  4  Allen, 


534;  Jones  y.  Dannenberg  Co.,  112 
Ga.  426,  37  S.  E.  729,  62  L.  R.  A. 
271;  Folmer  y.  SUer,  132  Ala.  297, 
31  So.  719. 

7T  Barron  y.  Tucker,  53  Vt.  338, 
341,  38  Am.  R.  684;  Bills  y.  Com- 
stock,  12  Met.  468  (compare  with 
Stonington  y.  Powers,  37  Conn. 
439) ;  Haines  y.  Lewis,  64  la.  301, 
37  Am.  R.  202;  Hinds  y.  Chamber- 
lin,  6  N.  H.  225;  Ward  y.  Allen,  2 
Met  63,  35  Am.  D.  387;  Guilford 
y.  March,  89  N.  C.  268;  Dunkin  y. 
Hodge,  46  Ala.  523;  Commonwealth 
y.  Johnson,  3  Cush.  464;  Gorham 
y.  Keyes,  137  Mass.  683. 

TTaShaw  y.  Reed,  30  Me.  105; 
Ward  y.  Allen,  2  Met  53,  35  Am. 
D.  387;  Baker  y.  Farris,  61  Mo. 
389;  Barclay  y.  Breckinridge,  4 
Met  Ky.  374;  Snyder  y.  Willey.  33 
Mich.  483;  Southern  Express  Co.  y. 
Duffey,  48  Ga.  358;  Soule  y.  Bon- 
ney,  37  Me.  128;  Keir  y.  Leeman, 
6  Q.  B.  308;  Kirkland  y.  Benjamin, 
67  Ark.  480,  55  S.  W.  840;  U.  S. 
Fidelity  ft  Guar.  Co.  y.  Charles,  131 
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its  favorable  termination.'^"  And  it  is  the  same  of  a  security 
or  promise  given  with  the  mere  expectation  that  it  will  have 
sach  effect,  or  prevent  a  prosecution  from  being  commenced.^* 
But — 

§  494.  Amends. — ^This  doctrine  does  not  render  void  a  prom- 
ise or  security  given  as  mere  amends  for  the  civil  wrong  *^  in- 
volved in  the  criminal  transaction.'^  For  example,  a  thief  may 
make  a  valid  promise  to  restore  or  pay  for  the  thing  stolen."^ 
Even  a  threat  of  prosecution  will  not  invalidate  the  civil  ad- 
justment if  in  itself  fair  and  correct.*^    So, — 

§  495.  Setfling  private  suit — (Bastardy— Bankruptcy). — 
It  is  always  commendable  to  compromise  a  private  suit ;  '^ 
therefore,  for  example,  an  agreement  not  to  prosecute  one  un- 
der the  bastardy  act  is  a  good  consideration  for  a  promise.^ 
But  compromises  in  violation  of  bankrupt  laws,  and  the  like, 
where  other  persons  than  the  parties  compromising  may  be  in- 
juriously affected,  are  violative  of  the  public  policy  on  which 
the  laws  are  founded,  and  void.*' 

§  496.  Other  obstructions. — ^In  addition  to  the  foregoing 
illustrations  of  the  doctrine,  that  a  contract  tending  to  the  ob- 


Ala.  658,  31  So.  658,  57  L.  R.  A. 
212;  Met  Land  Co.  v.  Manning,  98 
Mo.  App.  248,  71  S.  W.  696. 

"Ricketts  v.  Harvey,  78  Ind. 
152;  Rhodes  v.  Neal,  64  Ga.  704, 37 
Am.  R.  93;  Averbeck  v.  Hall,  14 
Bosh,  505;  Barron  v.  Tucker, 
supra;  Onnerod  v.  Dearman,  4 
Out  Pa.  561,  45  Am.  R,  391. 

■•Riddle  ▼.  Hall,  3  Out  Pa.  116; 
Lalng  V.  McCall,  50  Vt  657. 

"CaUin  ▼.  Henton,  9  Wis.  476; 
Mathlson  ▼.  Hanks,  2  Hill,  S.  G. 
^25;  Puckett  v.  Roquemore,  55  Ga. 
235;  Main  v.  Willett,  57  la.  705; 
Wower  V.  Sadler,  9  Q.  B.  D.  83,  10 
^  B.  D.  572;  Breathwlt  v.  Rogers, 
32  Ark.  758;  Powell  v.  Flanary,  22 
^.  L.  Rep.  908,  59  S.  W.  5;  Paige 

T.  Hleronymus,  192  lU.  546,  61  N. 

B.  832. 

*U  Bishop,  Grim.  Law,  SS  264- 
278. 

"Von  Wlndisch   v.   Klaus,   46 
Conn.  433. 
"Plant  V.  Gnnn,  2  Woods,  872; 


Ward  V.  Lloyd,  6  Man.  ft  G.  785,  7 
Scott  N.  R.  499;  Flower  v.  Sadler, 
supra;  post,  §§  720,  721;  Largent 
V.  Blard  (Tex.  Civ.  App.),  53  S. 
W.  90. 

««  Ante,  §  57;  Bellows  v.  Sowles, 
55  Yt  391,  45  Am.  R.  621.  See 
Seaman  y.  Colby,  178  Mass.  478,  59 
N.  E.  1017. 

wBurgen  v.  Straughan,  7  J.  J. 
Mar.  583;  Hays  v.  McFarlan,  32 
Ga.  699,  79  Am.  D.  317;  Weaver 
V.  Waterman,  18  La.  An.  241; 
Maxwell  v.  Campbell,  8  Ohio  St 
265;  Breathwlt  v.  Rogers,  32  Ark. 
758;  Keir  v.  Leeman,  6  Q.  B.  308; 
Billingsley  v.  Cleveland,  41  W.  Va. 
234,  23  S.  E.  812;  Jones  v.  Peter- 
son, 117  Ga.  58,  43  S.  E.  417; 
Meyer  v.  Meyer,  123  Wis.  638,  102 
N  W.  52. 

8«Wiggin  V.  Bush,  12  Johns. 
306,  7  Am.  D.  324;  Rice  v.  Maxwell, 
13  Sm.  ft  M.  289,  53  Am.  D.  85; 
Payne  v.  Eden,  3  Gaines,  213. 
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struction  of  any  form  of  justice  as  administered  in  the  courts 
is  void,*'  may  be  mentioned  an  undertaking  to  abstain  from 
testifying  as  a  witness  in  a  suit,*®  to  procure  a  witness  to  swear 
to  a  particular  thing,'®  or  to  pay  a  witness  more  if  the  party 
succeeds  than  if  he  does  not.®®  And  any  bargain  tending  to  in- 
fluence the  witness's  testimony  is  within  this  principle.®^  So, 
where  a  divorce  has  been  wrongfully  obtained,  a  subsequent 
agreement  not  to  disturb  it  is  forbidden  by  public  policy.®*  But 
the  withdrawal  of  a  divorce  suit  is  an  act  which  the  law  ap- 
proves.®' An  agreement  not  to  remove  a  suit  to  the  United 
States  courts  from  a  state  court  is  invalid,  and  a  statute  of  a 
state  requiring  it  is  void  as  prohibited  by  the  constitution  of  the 
United  States.®*  * 


87  See,  for  other  illustrationa, 
Dixon  V.  Olmstead,  9  Vt.  310,  31 
Am.  D.  629^;  Douvllle  v.  Merrick, 
25  Wis.  688;  Stoutenburg  v.  Ly- 
brand,  13  Ohio  St.  228;  Porter  v. 
Jones,  52  Mo.  399;  Price  v.  Caper- 
ton,  1  Duvall,  207;  Doughty  v. 
Owen,  24  Miss.  404;  Gray  v.  Mc- 
Reynolds,  65  la.  461,  21  N.  W.  777, 
54  Am.  R.  16;  Brown  v.  First  Nat. 

•  Bank,  137  Ind.  655,  37  N.  E.  158, 
24  L.  R.  A.  206. 

88  Valentine  v.  Stewart,  15  Cal. 
387;  Badger  v.  Williams,  1  D. 
Chip.  137;  Blerbauer  v.  Wirth,  10 
Bis.  60;  Crlsup  v.  Grosslight,  79 
Mich.  380,  44  N.  W.  621;  Friend 
V.  Miller,  52  Kan.  139,  34  Pac.  397, 
39  Am.  St  Rep.  340. 

89  Patterson  v.  Donner,  48  Cal. 
369;  Goodrich  v.  Tenney,  144  lU. 
422,  33  N.  E.  44,  19  L.  R.  A.  371. 
In  Quirk  v.  Muller,  14  Mont.  467, 
36  Pac.  1077,  43  Am.  St.  Rep.  647, 
it  was  held  that  an  agreement  to 
search  for  witnesses  and  to  ascer- 
tain the  names  of  persons  ac- 
quainted with  the  facts  and  cir- 
cumstances and  to  procure  such 
other  testimony  as  would  secure  a 
verdict  in  favor  of  the  obligor 
shows  such  a  tendency  to  promote 
unlawful  acts  as  renders  it  illegal 
and  void. 

•oDawkins  v.  Gill,  10  Ala.  206. 


See  Wellington  v.  Kelly,  84  N.  Y. 
543;  Lyon  v.  Hussey,  82  Hun,  15^ 
31  N.  T.  S.  281. 

81  Haines  v.  Lewis,  54  la.  301,  6 
N.  W.  495.  37  Am.  R.  202. 

88Comstock  V.  Adams,  23  Kan. 
513,  523,  33  Am.  R.  191.  An  agree- 
ment between  a  husband  and  wife 
calculated  to  facilitate  the  secur- 
ing of  a  divorce  is  void.  Palmer 
\.  Palmer,  26  Utah,  31,  72  Pac  3, 
61  L.  R.  A.  641.  But  see  Burgess 
V.  Burgess,  17  S.  D.  44,  95  N.  W. 
279, 

83  Adams  v.  Adams,  91  N.  Y.  381, 
43  Am.  R.  675. 

84  Insurance  Co.  v.  Morse,  2(^ 
Wal.  445;  Doyle  v.  Continental 
Ins.  Co.,  94  U.  S.  535.  And  a  stip- 
ulation in  a  policy  that  no  suit  in 
law  or  equity  shall  be  brought  upon 
it  except  in  the  U.  S.  Circuit 
Court,  is  contrary  to  public  policy 
and  will  not  be  enforced.  Mu- 
tual Reserve  Fund  L.  Ass*n  v. 
Cleveland  Woolen  Mills,  54  U.  S. 
A  pp.  290,  82  Fed.  508,  27  C.  C.  A. 
212.  But  a  statute  providing  that 
a  foreign  corporation  may  forfeit 
its  license  to  carry  on  business  in 
a  state  for  removing  a  suit  to,  or 
instituting  a  suit  in,  a  Federal 
court  is  valid.  Security,  etc.  Ins. 
Co.  V.  Prewitt,  200  U.  S.  446,  26 
Sup.  Ct  619. 
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§  497.     Champerty  —  Blaintenaiice.  —  Contracts     involving 
champerty  or  any  other  form  of  maintenance  are,  under  the 
common  law  as  it  existed  in  England  when  our  country  was  set- 
tled, void.    With  us  the  old  doctrine  has  been  greatly  modi- 
fied in  later  times,  and  the  present  rulings  differ  in  our  states. 
In  some  of  the  states,  little  of  this  impediment  remains ;  in  oth- 
f^,  more;  and,  in  numbers  of  them,  it  still  presents  nearly  its 
orfginal  proportions.*"   In  a  work  so  general  as  this,  it  would  be 
ODwise  to  enter  minutely  into  the  subject;  since,  after  all,  the 
Practitioner  would  be  compelled  to  consult  the  rulings  of  his 
own  tribunals. 

Hi.    Contracts  in  Obstruction  of  Oovemmental  Order. 

§  498.    Elections. — Obviously  a  contract  to  commit  an  elec- 
tion fraud  or  other  offence  against  the  election  laws  is,  when 
the  thing  done  or  attempted  is  indictable,**  void  as  against  law. 
And  the  rule  of  public  policy  extends  further,  and  renders  void 
every  contract  tending  to  obstruct  the  unbiased  selection  of 
men  for  positions  of  public  trust :  as,  where  a  candidate,  in  con- 
sideration of  money  or  influence  to  help  his  election,  promises 
that  the  person  furnishing  it  shall  share  in  the  profits  of  the 
office,'^  or  be  appointed  to  an  ofBce  under  him;*®    or  where 


**  2  Bishop,  Crim.  Law,  §§  121- 

140;  Evans  v.  Bell,  6  Dana,  479; 

McMahan  v.  Bovire,  114  Mass.  140, 

19  Am.  R.  321;    Martin  v.  Clarke, 

$  R.  I.  389,  5  Am.  R.  686;    Brown 

V.  Beauchamp,  5  T.  B.  Monr.  413, 

37  Am.  D.  81;   Arden  v.  Patterson, 

5  Johns    Ch.    44;     McMlcken    v. 

Perin,  18  How.  XJ.  S.  507;  Byrd  v. 

Odem,  9  Ala.  755;    Scobey  v.  Ross, 

13  Ind.  117;    Coquillard  v.  Bearss, 

21  Ind.  479,  83  Am.  D.  362;    Slade 

▼.  Rhodes,  2  Dev.  0t  Bat  Eq,  24; 

Weedon  v.   Wallace,   Meigs,   286; 

Burt  V.  Place,  6  Cow.  431;   Nichols 

V.  BunUng,  3  Hawks,  86 ;    Martin 

r.  Amos,  13  Ifq.  201;    Slade  v.  Zeit^ 

ftJM.  77  Conn.  457,  59   Atl.   406; 

Begley  y.  Wedigen,  179  N.  Y.  8. 

M2,  71  N.  E.  1128. 

M  Bishop,  Stat  Crimes,  SS  802- 
S2$. 

•^HarUn  t.  Wade  37  Cal.  168; 


Gaston  v.  Drake,  14  Nev.  176,  33 
Am.  R.  548.  And  see,  of  the  like 
sort,  O'Rear  v.  Kig^r,  10  Leigh, 
622;  Gray  v.  Hook,  4  Const  449. 
See  also  Eddy  v.  Capron,  4  R.  L 
394,  67  Am.  D.  541;  Haas  v.  Fen- 
Ion,  8  Kan.  601;  Stroud  v.  Sn^ith, 
4  Houst  448;  Ferris  v.  Adams,  23 
Vt  136;  Wilkesbarre  v.  Rocka- 
fellow,  171  Pa.  177,  33  Atl.  2C9,  37 
W.  N.  C.  357,  30  L.  R.  A.  393;  Ed- 
wards v.  Randle,  63  Ark.  318,  38 
S.  W.  343,  Z6  L.  R.  A.  174;  Har- 
ris V.  Chamberlain,  126  Mich.  280, 
S5  N.  W.  728,  8  Det  L.  N.  25. 

98  Robertson  v.  Robinson,  65  Ala. 
610,  39  Am.  R.  17;  Hager  v.  Cat- 
lin,  18  Hun,  448.  But  see  Ste- 
phenson V.  Salisbury,  53  W.  Va. 
366,  44  S.  E.  217,  where  distinc- 
tion is  drawn  between  deputy 
sheriff  and  jailer  appointed  by  the 
sheriff,  though  the  compensation 
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he  undertakes  to  pay  for  food  and  liquor  furnished  to  his 
'*  friends.  "•• 

§  499.  Influencing  official  conduct. — ^Attempts  to  influence 
ofScial  conduct  violate  public  policy  or  not  according  to  their 
nature  and  circumstances.  A  lawyer  or  other  person  may 
properly  appear  before  the  oflScer,  at  a  suitable  time,  openly, 
and  while  the  officer  is  acting  in  the  discharge  of  the  duties 
of  his  office, — as,  before  a  court  or  legislative  committee, — and 
present  facts  and  arguments  to  move  him,  not  corruptly,  but 
legitimately;  and  a  promise  to  pay  for  such  services  will  be 
good.^  But  all  private  attempts  of  the  sort,  however  honest 
and  fair  in  themselves,  being  contrary  to  what  ought  to  be  the 
known  and  established  course  in  every  office, — and  all  attempts, 
however  open,  by  addressing  to  the  officer  other  than  public 
<5onsiderations, — are  detrimental  to  the  public  interests;  there- 
fore contracts  founded  upon  them  are  void.  Examples  are  lob- 
bying ^  and  other  contracts  to  employ  private  influence  with  a 
public  officer.' 

§  500.  Contracts  with  officer. — ^Any  contract  between  an  offi- 
cer and  a  private  person,  by  which  the  former  undertakes  to  do 


paid  the  Jailer  for  feeding  prison- 
ers is  allowed  by  the  county.  And 
a  contract  to  enable  one  seeking 
an  office  to  give  the  required  bond 
is  valid.  May  v.  Moore,  99  Mo. 
App.  27,  72  S.  W.  476. 

••  Duke  V.  Asbee,  11  Ire.  112,  39 
Am.  R.  17.  A  contract  by  which 
plaintiff  agrees  to  use  the  influence 
of  his  newspaper  to  secure  defend- 
ant's nomination  for  a  political 
office  is  void,  as  against  public  pol- 
icy. Livingston  v.  Page,  74  Vt 
^56,  52  Atl.  965.  Or  an  agreement 
to  pay  one  member's  election  ex- 
penses out  of  partnership  funds. 
Ward  V.  Hartley,  178  Mo.  135,  77 
S.  W.  302. 

iWinpenny  v.  French,  18  Ohio 
St.  469;  Price  v.  Caperton,  1  Du- 
vall,  207;  Wildey  v.  Collier,  7  Md. 
273,  61  Am.  D.  346;  Sedgwick  v. 
Stanton,  4  Keman,  289;  Bryan  v. 
Reynolds,  5  Wis.  200,  68  Am.  D. 
55;  Dunlap  v.  Nebus,  23  Ks<  Law 
Rep.  1481,  65  S.  W.  441. 


«  Mills  V.  Mills,  40  N.  Y.  543,  100 
Am.  D.  635;  Trist  v.  Child,  21  Wal. 
441;  Frost  v.  Belmont,  6  Allen, 
152;  Marshall  v.  Baltimore,  etc. 
R.  R.,  16  How.  U.  S.  314;  Gil  v. 
Williams,  12  La.  An.  219,  68  Am. 
t).  767;  Clippinger  v,  Hepbaugh, 
5  Watts  ft  S.  315;  Powers  v.  Skin- 
ner, 34  Vt  274,  80  Am.  D.  677; 
Usher  v.  McBratney,  3  Dillon,  385; 
Houlton  V.  Nichol,  93  Wis.  393,  67 
N.  W.  715,  33  L.  R.  A.  166;  Colusa 
Co.  V.  Welch,  122  Cal.  428,  55  Pac. 
243. 

8  Maguire  v.  Smock,  1  Wila.  Ind. 
92;  Hutchen  v.  Gibson,  1  Bush, 
270;  Cook  v.  Shipman,  51  111.  316. 
And  see  Devlin  v.  Brady,  36  N.  Y. 
531;  Dudley  v.  Butler,  10  N.  H. 
281;  Smith  y.  Applegate,  3  Zab. 
352;  Winpenny  v. 'French,  18  Ohio 
St.  469;  Owens  v.  Wilkinson,  20 
App.  D.  C.  51.  A  contract  by  at- 
torneys to  render  services  to  pre- 
vent the  finding  of  an  indictment 
against  one  suspected  of  crime  is 
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anything  of  official  duty,  right  or  wrong,  in  accord  with  such 
duty  or  contrary  to  it,  is  in  a  greater  or  less  degree  an  obstruc- 
tion to  the  unbiased  exercise  of  his  office,  even  where  it  does 
not  influence  him  corruptly;    therefore  it  is  void.*    But  this 
does  not  prevent  him  from  receiving  or  contracting  for  lawful 
compensation  for  his  services-; '  or,  as  we  have  seen,*  from  tak- 
ing in  proper  circumstances  a  bond  of  indemnity. 

§  501.  Legislation. — ^The  foregoing  principles  show  that  con- 
tracts relating  to  the  procurement  of  legislation  may  be  within 
the  one  class  or  the  other  according  to  the  particular  case.^ 
Thus  it  was  held  that  an  agreement  to  obtain  the  passage  of  a 
law,  made  with  the  corrupt  intent  to  collect  of  the  state  a  claim, 
invalidates  the  claim,  even  in  the  hands  of  an  assignee.*  But 
there  are  various  forms  of  contract'  relating  to  private  bills  and 
even  to  public  ones, — such  as  the  withdrawal  of  opposition  ta 
the  former,  by  one  interested,* — ^to  which  there  is  no  objec- 

§  502.  Pardon. — It  is  believed  that  an  undertaking  to  pro- 
«we  a  pardon  will,  also,  be  good  or  bad  according  to  the  cir- 
cumstances, as  tested  by  the  foregoing  principles.  There  is 
some  entanglement  in  the  decisions.*^ 


Illegal  and  void.    Weber  v.  Shay, 

56  Ohio  St.  116,  46  N.  E.  377,  37 
L  R.  A.  230.  60  Am.  St  Rep.  743, 
37  Ohio  L.  J.  206. 

^Satterlee  v.  Jones,  3  Duer,  102; 
Odineal  v.  Barry,  24  Miss.  9;  Cal- 
lagan  v.  Hallett,  1  Gaines,  104; 
Randolph  v.  Jones,  Breese,  103; 
Richardson  v.  Crandall,  48  N.  Y. 
348;  Newsom  v.  Thighen,  30  Miss. 
414;  Waldron  v.  Evans,  1  Dak.  11; 
Hope  T.  Snider's  Park  Blood  Horse 
Ass'n.  58  N.  J.  L.  627,  34  Atl.  1070; 
Kennedy  v.  Hodges,  97  Ga.  753,  25 
S.  E.  493. 

•Ante,  §  47;  2  Bishop,  Crim. 
Law,  §  395;  C^nvers  v.  U.  S.,  21 
How.  U.  S.  463,  469;  Morrell  v. 
Qnarles,  35  Ala.  544;  Evans  v. 
Trenton,  4  Zab.  764;  Bona  v.  Da- 
vant,  Riley,  Eq.  44;  Massing  v. 
State,  14  Wis.  602;  Studley  v.  Bal- 
lard, 169  Mass.  295,  47  N.  E.  1000, 
(1  Am.  St  Rep.  286. 

•Ante,  S  483. 


TWeed  V.  Black,  2  MacAr.  268, 
29  Am.  R.  618;  Reed  v.  Peper  To- 
bacco Warehouse  Co.,  2  Mo.  Ap.  82. 
See  Cameron  v.  Howard,  Rap.  Jud. 
Que.  11  C.  S.  392. 

s  Monroe  Bank  v.  State,  26  Hun, 
581. 

oVauxhall  Bridge  Co.  v.  Spen- 
cer, Jacob,  64,  68,  2  Madd.  356. 

10  Simpson  v.  Howden,  9  CI.  & 
F.  61;  Edwards  v.  Grand  Junction 
Ry.,  7  Sim.  337.  1  Myl.  ft  C.  650; 
Macgregor  v.  Dover,  etc.  Ry.,  18  Q. 
B.  618;  Bowman  v.  Coflroth,  9 
Smith,  Pa.  19,  23. 

"Formby  v.  Pryor,  15  Ga.  258; 
Meadow  v.  Bird,  22  Ga.  246;  Bird 
V.  Meadows,  25  Ga.  251;  Bowman 
V.  Coflroth,  9  Smith,  Pa.  19,  23; 
Marshall  v.  Baltimore,  etc.  R.  R., 
16  How.  U.  S.  314;  Kribben  v. 
Haycraft,  26  Mo.  396;  Hatzfield  v. 
Gulden,  7  Watts,  152,  32  Am.  D. 
750;  Chadwick  v.  Knox,  11  Fost, 
N.  H.  226,  64  Am.  D.  329;  O'Reilly 
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§  503.  Tending  to  corrupt  an  officer. — Of  course,  the  prom- 
ise of  a  bribe  is  void ;  ^'  for  it  is  a  breach  of  the  criminal  law. 
Void  also  is  a  promise  to  pay  a  contractor  money  if  he  will  re- 
pudiate his  contract  for  carrying  the  mail,  even  though  he  has 
given  bonds  which  will  secure  the  government  against  loss.^* 
Illustrations  of  this  principle  might  be  multiplied  indefinitely.** 


ec— 


§  504.  Other  obstructions. — There  are  other  forms  of  ob- 
struction too  numerous  to  be  particularized.  The  principles 
already  appear,  and  the  practitioner  will  have  no  difficulty  in 
applying  them  to  the  varying  cases  as  they  arise." 


rV.    Contracts  violative  of  Good  Morals. 

§  505.  Protected  by  law. — ^Prominent  among  the  interests 
which  the  law  protects,  are  the  public  morals.**  To  some,  in- 
deed, its  criminal  justice  seems  a  little  lax  regarding  them; 
but  not  so,  in  general,  is  its  civil.    Hence, — 

Doctrine  defined. — No  agreement  prejudicial  to  public  mor- 
als, whether  involving  a  violation  of  the  criminal  law  or  not, 
can  have  force.  The  common  expression  is,  that  a  contract 
contra  bonus  mores,  or  to  commit  any  immoral  act,  is  void.*^ 
Thus,— 

§  506.  Prostitution — (Bawdy-house). — ^Any  contract  aux- 
iliary to  the  keeping  of  a  bawdy-house  or  otherwise  encourag- 
ing prostitution, — or,  in  the  language  of  Pollock,  C.  B.,  **  sup- 
plying a  thing  with  the  knowledge  that  it  is  going  to  be  used 
for  that  purpose,*' — is  void."    This  includes  the  letting  of  a 


■  1 

i 


V.  Cleary,  8  Mo.  Ap.  186.  See 
Deering  &  Co.  v.  Cunningham,  63 
Kan.  174,  65  Pac.  263,  34  L.  R.  A. 
410. 

12  Smith  V.  Stotesbury,  1  W.  Bl. 
204;  s.  0.  nom.  Stotesbury  v. 
Smith,  2  Bur.  924. 

18  Weld  V.  Lancaster,  56  Me.  453. 
See  Gullck  v.  Ward,  3  Halst.  87, 18 
Am.  D.  389. 

3«For  example,  Lucas  v.  Allen, 
80  Ky.  681;  Caton  v.  Stewart,  76 
N.  C.  357;  Fawcett  v.  Eberly,  58 
la.  544.  See  Stout  y.  Ennis,  28 
Kan.  706. 

15  See,  for  example,  Cromwell  v. 
Connecticut  Brown  Stone  Quarry 


Co.,  50  Conn.  470;  Rodgers  v. 
Bafis,  46  Tex.  505;  Hawes  v.  Mil- 
ler, 56  la.  395;  Gould  v.  Kendall. 
15  Neb.  549;  State  v.  Elting,  29 
Kan.  397;  Denison  v.  Crawford, 
48  la.  211. 

joi  Bishop,  Crim.  Law,  §  500. 

17  2  Kent,  Com.  466;  Pores  v. 
Johnes,  4  E^p.  97;  Jones  v.  Ran- 
dall, Cowp.  37,  39;  Forsythe  v. 
State,  6  Ohio,  19,  21;  Dumont  v. 
Di.fore,  27  Ind.  263;  Merrick  v. 
Bank  of  the  Metropolis,  8  Gill,  59; 
Rocco  V.  Frapoli,  50  Neb.  665,  70 
N.  W.  236. 

ispearce  v.  Brooks,  Law  Rep.  1 
Ex.    213,    217;     Smith   v.    White, 
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honse  for  bawdry,"  letting  a  carriage  to  a  prostitute  as  a  part 
of  her  equipage  to  entice  men,*®  and  in  some  circumstances  fur- 
nishing her  with  board  *^  and  clothing.**  The  application  of 
this  doctrine  involves  a  few  nice  distinctions,  not  on  all  of 
which  are  the  courts  quite  agreed."  Some  of  these  things  are 
withm  the  inhibitions  of  statutes,  and — 

§  507.  Contravening  statute. — ^An  agreement  meant  to  en- 
able one  to  contravene  any  statute  for  the  protection  of  public 
morals  is  without  effect." 

§  508.  Bawdy  libel. — ^A  bawdy  libel,  whether  a  picture  or 
book,  or  whatever  else  its  form,  tends  to  impair  the  public  mor- 
als; so  that  no  contract  for  making  it,  printing  it,  or  in  any 
way  assisting  therein,  and  no  agreement  for  its  sale,  will  be 
enforced.**  Nor  can  the  author  or  publisher  maintain  a  suit  at 
law  or  in  equity  for  damages,  or  for  an  injunction,  against  a 
printer  who  pirates  the  libel.** 

§  509.  Illicit  cohabitation  —  (Promise  —  Reparation) . — ^All 
illicit  commerce  between  the  sexes  being  immoral,  a  promise  to 
pay  for  it,  made  before  it  takes  place,  is  void  even  where  the' 
act  is  not  indictable.*^    Nor  is  it  otherwise  though  the  thing 


Uw  Rep.  1  Eq.  626;  Chateau  v. 
Singla,  114  Cal.  91,  45  Pac.  1015, 
33  L.  R.  A.  750.  See  Standard 
Furniture  Ck>.  v.  Van  Alstine,  .22 
Wish.  670,  62  Pac  145.  And  a 
telephone  company  cannot  be  com- 
pelled by  mandamus  to  install  a 
telephone  therein.  Godwin  v.  Ca- 
rolina Telephone  Co.,  136  N.  C. 
258, 48  a  E.  636,  67  L.  R.  A.  251. 

^*  Crisp  Y.  Churchill,  cited  1  B. 
I  P.  340;  Jennings  v.  Throgmor- 
ton,  Ryan  ft  Moody,  N.  P.  251.  See 
1  Bishop,  Crim.  Law,  §S  1090-1096. 

sopearce  v.  Brooks,  supra;  Gir- 
ardy  r.  Richardson,  1  Esp.  13. 

2iHackbe6  v.  Griffith,  2  Cranch 
C.  C.  336.  Compare  with  Lloyd  v. 
Johnson,  1  B.  ft  P.  340;  2  Chit. 
Cont  nth  Am.  ed.  981;  Pitts  v. 
Rivers,  112  Ga.  850,  38  S.  B.  109. 

^  Bowry  y.  Bennet,  1  Camp.  348. 

» Compare  with  the  foregoing 
cases  Armfield  y.  Tate,  7  Ire.  258; 
Hananer  y.  Doane,  12  Wal.  342; 
McGayock  y.  Puryear,  6  Coldw.  84; 


Michael  y.  Bacon,  49  Mo.  474,  8 
Am.  R.  138;  Taylor  y.  Chester, 
Law  Rep.  4  Q.  B.  309. 

24  Ritchie  y.  Smith,  6  C.  B.  462, 
13  Jur.  63. 

M  Fores  y.  Johnes,  4  Esp.  97; 
Poplett  y.  Stockdale,  Ryan  and 
Moody,  N.  P.  337,  2  Car.  ft  P.' 198; 
Gale  y.  Leckie,  2  Stark.  107. 

28  Stockdale  v.  Onwhyn,  5  B.  ft 
C.  173,  2  Car.  ft  P.  163. 

27  Walker  y.  Gregory,  36  Ala. 
180;  Winebrinner  v.  Welsiger,  3 
T.  B.  Monr.  32;  Sherman  v.  Bar- 
rett, 1  McMuUen,  147;  Singleton 
V.  Bremar,  Harper,  201;  Trov- 
inger  v.  McBurney,  5  Cow.  253; 
Wilson  y.  Ensworth,  85  Ind.  399. 
But  a  contract  to  render  seryices 
as  a  housekeeper  is  yalid  eyen 
though  the  i>arties  liye  in'  concu- 
binage, unless  such  contract  was 
made  in  contemplation  of  such 
illicit  relationship.  Lytle  y.  New- 
ell, 24  Ky.  L.  Rep.  188,  68  S.  W. 
118. 
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promised  is  the  most  appropriate  recompense  possible,  mar- 
riage ;  the  promise  is  void.*®  Nor  yet  does  a  seal  help  the  prom- 
ise; because,  though  it  implies  a  consideration,  the  true  con- 
sideration vitiates  what  else  would  be  adequate.**  After  the 
intercourse,  a  parol  undertaking  to  pay  for  it  is  void,  not  be- 
cause it  is  immoral  to  repair  a  wrong,  but  because  the  consid- 
eration is  past ; '®  and,  in  a  case  like  this,  the  law  cannot  imply 
a  prior  request.'^  But  an  obligation  under  a  seal  in  reparation 
of  the  wrong  will  be  good ;  for  this  is  not  immoral.'*  And  it  is 
the  same  of  any  executed  •*  gift,  whether  under  seal  or  not,  it 
cannot  be  recalled."  Even  though  a  gift  is  made  in  view  of 
future  illicit  commerce,  if  it  is  perfected  by  delivery,  it  will 
stand.*'    And, — 

§  510.  Further  of  reparation. — ^In  various  circumstances, 
after  an  illicit  cohabitation  has  taken  place,  some  collateral 
matter  may  be  brought  in  for  a  consideration,  to  enable  one  to 
make  a  valid  promise  not  under  seal,  the  leading  motive  to 
which  is  reparation  for  the  wrong.**  If  the  case  is  within  the 
bastardy  acts,  a  forbearance  to  prosecute  under  them  will  be 


28Baldy  T.  Stratton,  11  Jones» 
316;  Goodall  v.  Thurman,  1  Head, 
209. 

29  Ante,  §§  51,  11J*-123;  Walker 
V.  Perkins,  3  Bur.  1568;  Friend  v. 
Harrison,  2  Car.  &  P.  584;  In  re 
Vallance,  26  Ch.  D.  353,  355,  356; 
Hall  y.  Palmer,  3  Hare,  532,  8  Jur. 
459. 

30  Beaumont  v.  Reeve,  8  Q.  B. 
483.  Contra,  unless  in  considera- 
tion of  both  past  and  future  co- 
habitation. Massey  v.  Wallace,  32 
S.  C.  149,  10  S.  E.  937. 

31  Ante,  §§  90-92. 

82  Gray  v.  Mathlaa,  5  Ves.  286; 
Met.  Cent  222;  Hall  v.  Palmer, 
supra;  Bivins  v.  Jarnigan,  3  Bax- 
ter, 282.  See  Cusack  v.  White,  2 
Mill.  279,  12  Am.  D.  669;  Shenk  v. 
Mingle,  13  S.  &  R.  29.  And,  for 
the  law  on  several  of  the  proposi- 
tions in  the  text,  Ayerst  v.  Jenk- 
ins, Law  Rep.  16  Eq.  275. 

38  Ante,  §§  81,  82;  post,  §§  545, 
627. 

84  Bivins  y.  Jarnigan,  supra;  Gay 
V.  Parpart,  106  U.  S.  679;    Carter 


v.  Montgomery,  2  Tenn.  Ch.  216; 
Gisaf  V.  Neval,  31  Smith,  Pa.  354. 
Tet  in  some  circumstances  it  will 
be  void  as  against  creditors.  Jack- 
son y.  Miner,  101  111.  550. 

85  Hill  y.  Freeman,  73  Ala.  200, 
201,  49  Am.  R.  48,  Somerville,  J., 
observing:  "We  understand  it  to 
be  a  first  principle,  not  now  to  be 
assailed  or  even  doubted,  that 
where  a  contract  based  on  a  con- 
sideration contrary  to  law,  im- 
moral, or  opposed  to  public  policy, 
has  been  fully  and  voluntarily  ex- 
ecuted, if  the  parties  are  in  pari 
delicto,  the  courts  will  not  inter- 
fere to  disturb  the  acquired  rights 
of  either,  at  the  instance  of  the 
other.  The  result  is  the  same  as 
if  the  contract  had  originally  been 
legal  and  valid,  and  neither  can 
recover  the  consideration  which  he 
has  thus  voluntarily  parted  with." 
And  see  post,  SS  545,  627. 

88  Self  y.  Clark,  2  Jones,  Eq.  309; 
Flanegan  y.  Garrison,  28  Ga.  136; 
Trovlnger  v.  McBumey,  5  Cow. 
253. 
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a  good  consideration.*^    And  a  promise  to  a  husband,  in  settle- 
ment of  a  claim  for  the  seduction  of  his  wif e,  will  be  valid.'* 
And— 
§  511.    Marriage— is  specially  favored  in  this  class  of  cases. 

• 

Therefore  the  bond  of  a  seducer  to  the  woman  seduced,  under- 
taking to  marry  her  and,  if  he  deserts  her  or  fails  to  support 
her  or  the  child,  to  pay  her  a  sum  named,  is  good."  '*  A  mar- 
riage brocage  contract — ^that  is,  an  undertaking  for  reward  to 
procure  a  marriage  between  two  parties — ^is  void."*^  A  for- 
tiorij  marriage  gambling  contracts  are  void.^^ 

§  512.  Secrecy  as  to  immorality. — ^It  has  been  held  that  one 
may  Lawfully  buy  another's  silence  as  to  criminal  intercourse 
charged  to  have  taken  place  between  the  former  and  the  lat- 
ter's  ^ife ;  so  that  a  promissory  note,  given  on  this  considera- 
tion, is  good.  ** There  is,''  said  Woods,  C.  J.,  "no  rule  of  pub- 
lie  pc^licy  which  forbids  such  a  contract  for  silence,  so  long  as 
it  is  not  in  contemplation  to  conceal  and  prevent  the  punish- 
ment of  a  crime.  .  .  .  The  public  morals  will  surely  not  suffer 
by  the  suppressing  of  such  scandals."  ^^ 


V.    Contracts  in  Restraint  of  Trade. 

§  513.  On  what  ground. — ^The  prosperity  alike  of  the  com- 
monity  and  of  the  individual  is  largely  promoted  by  leaving 
every  man  free  to  occupy  himself  in  such  business,  and  at  such> 
place,  as  the  demands  of  patronage  and  his  own  particular 
means  and  qualifications  indicate.    Chiefly  upon  this  principle 


i^Ante,  S  495;  Jones  ▼.  Peter- 
ion,  117  Ga.  58,  43  S.  E.  417. 

nSee  McGowen  ▼.  Bush,  17  Tex. 
19S;  Phillips  v.  Pullen,  50  N.  J. 
U  (21  Vroom)  439,  14  Atl.  222. 

**Ann8trong  v.  Lester,  48  la. 
159;  Wright  v.  Wright,  114  la.  748, 
87  N.  W.  709,  55  L.  R.  A.  261.  Any 
contract  tending  to  separate  hua- 
band  and  wife  or  to  prevent  a  re- 
conciliation is  against  public  pol- 
ler and  Told.  Baum  ▼.  Baum,  109 
Wis.  47,  85  N.  W.  122.  And  in 
nch  class  Is  a  percentage  contract 
on  the  amount  of  alimony  to  be  re- 
eoTered.  McCurdy  ▼.  Dillon,  135 
Mich.  678,  98  N.  W.  746,  10  Det  I* 

14 


*o  2  Chit  Cent.  11th  Am.  ed.  988, 
referring  to  Hall  v.  Potter,  3  Lev. 
411;  Keat  v.  Allen,  2  Vem.  588; 
Roberts  v.  Roberts,  3  P.  Wms.  66^ 
74,  note;  Co.  Lit  206&,  note;  1 
FV)nb.  Eq.  5th  ed.  263.  And  see  1 
Story,  Eq.  §§  260-264;  Morrison  v. 
Rodgers,  115  Cal.  252, 46  Pac.  1072; 
Jangraw  v.  Perkins  (Vt),  56  AtL 
532. 

*iChalfant  v.  Payton,  91  Ind. 
202,  46  Am.  R.  586. 

«  Wells  V.  Sutton,  85  Ind.  70,  74. 
Contra,  Case  v.  Smith,  107  Mich. 
416,  65  N.  W.  279,  31  L.  R.  A.  282,. 
2  Det  L.  N.  693. 
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the  law  declines  to  enforce  contracts  in  restraint  of  trade.** 
Where  there  is  such  restraint  on  the  one  hand,  there  is  monopoly 
on  the  other,  and  monopolies  are  odious  to  the  law;  so  that, 
upon  this  ground  also,  if  indeed  it  is  not  deemed  identical  with 
the  other,  the  law  of  this  subject  proceeds.**    Hence, — 

§  514.  Doctrine  defined. — The  doctrine  of  this  sub-title  is, 
that  the  courts  will  enforce  no  contract  whereby  a  party  utterly 
excludes  himself  from  the  following  of  any  lawful  trade  or 
business;  while  yet  he  may,  for  a  valuable  consideration  but 
not  otherwise,  put  himself  under  such  reasonable  restrictions  of 
time,  place,  and  circumstances  as  shall  not  materially  impair 
the  general  right.    More  in  detail, — 

§  515.  Unlimited  restraint. — ^An  agreement,  without  limita- 
tion, not  to  carry  on  a  particular  trade,  which  is  lawful,  and 
beneficial  to  the  community  and  to  the  individual,  is  void  as 
against  public  policy .*°  And  it  is  not  otherwise  though  the 
party  promising  is  a  f  oreigner.*'    But — 

§  516.  Permissible  restraint. — Neither  public  nor  private  in- 
terests are  prejudiced  where  persons  in  an  employment  divide, 
one  conducting  it  in  one  place  and  another  in  another.  There- 
fore, if,  on  good  reason,  and  for  a  valuable  consideration,*^  a 
man  promises  not  to  carry  on  a  specified  business  within  a  de- 
fined locality  of  reasonable  extent,  either  generally,  or  espe- 
cially where  the  restriction  is  also  to  a  limited  number  of  years, 
— ^and  perhaps,  in  some  very  exceptional  cases,  under  unusual 


«s  Oregon  Steam  Nav.  Co.  v. 
Wlnsor,  20  Wall.  64. 

**Amot  ▼.  Pittston,  etc  Coal 
Co.,  68  N.  Y.  558,  23  Am.  R.  190; 
Skralnka  v.  Scharringhausen,  8 
Mo.  Ap.  522 ;  Craft  v.  McConoughy, 
79  111.  346.  12  Am.  R.  171;  West- 
ern Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  65  Ga.  ICO,  38  Am. 
R.  781. 

*»  Alger  ▼.  Thacher,  19  Pick.  51, 
31  Am.  D.  119;  Hilton  v.  Eckers- 
ley,  6  Ellis  ft  B.  47,  66;  Mltchel  v. 
Reynolds,  1  P.  Wms.  181;  Homer 
V.  Ashford,  3  Bing.  322;  Dean  v. 
Emerson,  102  Mass.  480;  Ross  v. 
Sadgbeer,  21  Wend.  166;  Heichew 
V.  Hamilton.  8  Greene,  la.  596; 
Oregon  Steam  Nav.  Co.  v.  Winsor, 
20  Wal.  64;    Consumers  Oil  Co.  v. 


Nunnemaker,  142  Ind.  560,  41  N.  E. 
1048;  Lufkin  Rule  Co.  ▼.  Pringele, 
57  Ohio  St  596,  49  N.  E.  1030,  41 
L.  R.  A.  185,  63  Am.  St  Rep.  736, 
39  Ohio  L.  J.  253;  Tuscaloofsa  Ice 
Mfg.  Co.  v.  Williams,  127  Ala.  110, 
28  So.  669,  50  L.  R.  A.  175;  Clark 
V.  Needham,  125  Mich.  84,  83  N. 
W.  1027,  51  li.  R.  A.  785,  7  Det  L. 
N.  395.  An  agreement  by  the 
manufacturer  of  printing  presses 
not  to  sell  any  presses  which  could 
be  used  for  certain  kinds  of  print- 
ing is  valid.  N.  T.  Banknote  Co. 
v.  Hamilton  Banknote  Eng.  A 
Printing  Co.,  83  Hun,  593,  31  N.  Y. 
S.  1060. 

40  Rousillon  V.  RouslUon,  14  Ch. 
D.  351,  369. 

4T  Ante,  §  126;   Met  Cont  233. 
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cireumstanceSy  where  the  restriction  is  for  a  short  time  with  no 
bound  of  space, — the  undertaking  is  binding  upon  him/® 
Within  this  doctrine, — 

§  517.  Meeting  of  ''reasonable  space."— A  ''reasonable 
space"  for  carrying  on  a  business  is  not  ascertainable  by  any 
measurement  in  miles;  it  depends  on  the  nature  and  demands 
of  the  business,  the  situation  of  the  country  and  population,  and 
the  like.**  The  question  is  one  of  law  for  the  court.'®  It  may 
be  large  enough  to  render  the  contract  eflfectual  for  its  lawful 
purpose,  yet  not  palpably  larger ;  or,  as  otherwise  expressed,  not 
''larger  and  wider  than  the  protection  of  the  party  with  whom 
the  contract  is  made  can  possibly  require."*^  Commonly,  or 
nearly  always,  the  full  extent  of  the  state  will  be  too  great ;  ^^ 


« Perkins  ▼.  Clay,  54  N.  H.  518; 
Saratoga  County  Bank  y.  King,  44 
N.  Y.  87,  91;  Guerand  v.  Dandelet, 
32  Md.  561,  3  Am.  R.  164;  Jenkins 
V.  Temples,  39  Ga.  655,  99  Am.  D. 
482;  Treat  ▼.  Shonlnger  Melodeon 
Co.,  35  Conn.  543;  Hatcher  v.  An- 
drews, 5  Bush,  561;  Jones  v.  Heav- 
ens, 4  Ch.  D.  636;  Leather  Cloth 
Go.  T.  Lorsont,  Law  Rep.  9  Eq.  345; 
McAlister  v.  Howell,  42  Ind.  15; 
Grasselll  y.  Lowden,  11  Ohio  St. 
349;  Holmes  y.  Martin,  10  Ga.  503; 
Chappcl  y.  Brockway,  21  Wend. 
157;  Kellogg  y.  Larkln,  3  Chand. 
133;  Beard  y.  Dennis,  6  Ind.  200, 
63  Am.  D.  380;  Pierce  y.  Wood- 
ward, 6  Pick.  206,  Goodman  y. 
Henderson,  58  Ga.  567;  Collins  y. 
Locke,  4  Ap.  Cas.  674;  Hedge  y. 
Lowe,  47  la.  137;  Curtis  y.  Gokey, 
68  N.  Y.  300;  Ellis  y.  Jones,  56 
Ga.  504;  Morris  y.  Colman,  18  Yes. 
437;  Chesman  y.  Nainby,  1  Bro.  P. 
C.  234;  WhltUker  y.  Howe,  3 
Beay.  383;  Stewart  y.  Challa- 
combe,  11  Bradw.  379;  Smalley  y. 
Greene,  52  la.  241,  35  Am.  R.  267; 
Haynes  y.  Doman  (C.  A.)  2  Ch.  13, 
S8  L.  J.  Ch.  N.  S.  419,  32  Chic.  Leg. 
News  66;  Swlgert  &  Howard  y. 
TUden,  121  la.  650,  97  N.  W.  82,  63 
L.  R.  A.  608. 

« Duffy  y.  Shockey,  11  Ind.  70, 
71  Am.  D.  348;  Whitney  y.  Slay- 
ton,  40  Me.  224 ;    Gllman  y.  Dwight, 


13  Gray,  356, 74  Am.  D.  634 ;  Hitch- 
cock y.  Coker,  6  A.  ft  E.  438,  454. 
The  extent  of  territory  in  which  a 
competitiye  business  may  be  re- 
strained in  order  to  protect  a  pur- 
chaser of  a  business  and  its  good 
will  Is  determined  by  the  area  of 
the  existing  business  and  not  by 
the  possibility  of  the  extension  of 
the  business.  Trenton  Potteries 
Co.  y.  Olyphant  (N.  J.  Eq.),  43  Atl. 
723,  46  L.  R.  A.  255. 

50  Mallan  y.  May,  11  M.  ft  W.  653, 
658;  Dowden  and  Pook  y.  Pook,  72 
Law  J.  K.  B.  879,  2  K.  B.  683,  89 
Law  T.  688. 

^iRousillon  y.  Rousillon,  14  Ch. 
D.  351,  363;  Hitchcock  v.  Coker, 
6  A.  ft  T.  438,  454;  Ward  y.  Byrne, 
5  M.  ft  W.  548,  561. 

«2  More  y.  Bonnet,  40  Cal.  251,  6 
Am.  R.  621;  Dean  y.  Emerson,  102 
Mass.  480;  Nobles  y.  Bates,  7  Cow. 
307 ;  Taylor  v.  Blanchard,  13  Allen, 
370,  90  Am.  D.  203.  Some  modern 
cases  seem  to  uphold  agreements 
which  are  yery  comprehensive 
both  as  to  time  and  space.  For 
example:  An  agreement  by  the 
seller  not  to  engage  in  the  manu- 
facture of  any  thermometers  at 
any  place  within  the  United  States 
at  any  time  within  a  period  of  10 
years,  though  a  general  restriction 
of  trade  is  not  void,  it  being  nec- 
essary to  enable  the  purchaser  to 
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but  it  has  been  laid  down  in  England,**  and  by  the  supreme 
court  of  the  United  States,"  that  there  is  no  absolute  limitation 
of  space.  A  physician  may  restrict  himself  from  a  particular 
town  and  its  vicinity."  *  *  Within  a  radius  of  ten  miles  of  Litch- 
field" was  held  good  as  to  dentistry.'^  And  in  England  an 
agreement  was  sustained  whereby  a  solicitor,  on  selling  out  his 
business,  undertook  not  to  practice  as  solicitor  in  any  part  of 
Great  Britain  for  twenty  years  without  the  consent  of  the  pur- 
chaser.^^ Other  illustrations  appear  in  the  cases  cited  in  the 
note." 


properly  deyelop  the  business. 
Watertown  Thennometer  Co.  v. 
Pool,  51  Hun,  157,  4  N.  Y.  S.  861; 
see  also.  Standard  Fireproofing  Ca 
y.  St.  L.  Expanded  Metal  Fire- 
proofing  Co.,  177  Mo.  559,  76  S.  W. 
1008. 

ffsRouslllon  y.  Rousillon,  supra. 

8*  Oregon  Steam  Nav.  Co.  y.  Wln- 
Bor,  20  Wal.  64. 

MWarfield  y.  Booth,  33  Md.  63; 
McClurg's  Appeal,  8  Smith,  Pa.  51; 
Butler  V.  Burleson.  16  Vt.  176; 
Davis  y.  Mason,  5  T.  R.  118;  Hau- 
ser  y.  Harding,  126  N.  C.  295,  35 
S.  E.  427. 

8«  Cook  V.  Johnson,  47  Conn.  175, 
36  Am.  R.  64. 

67Whittaker  v.  Howe,  3  Beay. 
383.  "The  question,"  said  Lord 
Langdale,  M.  R.,  "is,  whether  the 
restraint  ought  to  be  considered  as 
reasonable  in  this  particular  case. 
The  business  is  that  of  an  attor- 
ney and  solicitor,  which,  to  a  large 
extent,  may  be  carried  on  by  cor- 
respondence or  by  agents,  and  as 
to  which  it  has  already  been  de- 
cided that  a  restraint  of  practice 
within  a  distance  of  one  hundred 
and  fifty  miles  was  not  an  unrea- 
sonable restraint.  It  was  decided 
in  the  case  of  the  surgeon  dentist, 
where  the  occupation  required  the 
personal  presence  of  the  practlcer 
and  the  patient  at  the  same  place, 
that  a  restraint  of  practice  within 
a  distance  of  one  hundred  miles 
*  was   an    unreasonable   restraint" 


Page  394.     See  also,  Dendy  y.  Hen- 
derson, 11  Exch.  194.     As  to  pat- 
ented articles,  see  Good  y.  Tucker 
ft  Carter  Cordage  Co.,  121  N.  Y.  1, 
24  N.  B.  15;  Whitson  y.  Columbia 
Phonograph  Co.,  18  App.  D.  C.  565. 
See,  as  to  insurance  agent,  Barr  y. 
Craven,  89  Law  T.  574,  20  Times 
Law  R.  51.  And  trade  secrets,  Toch 
y-  Gross,  127  N.  Y.  480,  28  N.  Ef.  469 
24  Am.  St.  Rep.  475, 13  L.  R,  A.  652. 
M  Grundy   y.   Edwards,   7   J.    J. 
Mar.  368,  23  Am.  D.  409;    Archer 
y.  Marsh,  6  A.  ft  E.  959;    Califor- 
nia Steam  Nav.  Co.  v.  Wright,  6 
Cal.  258,  65  Am.  D.  511;    Dunlop 
V.  Gregory,  6  Selden,  241,  61  Am. 
D.  746;  Bowser  v.  Bliss,  7  Blackf. 
344, 43  Am.  D.  93 ;    Clark  y.  Crosby, 
37     Vt.     188;      Laubenheimer    v. 
Mann,  17  Wis.  542;    Pierce  y.  Pul- 
ler, 8  Mass.   223,  5  Am.   D.   102; 
Perkins  y.  Lyman,  9  Mass.   522; 
Allsopp  y.  Wheatcroft,  Law  Rep. 
15  Eq.  59;    Homer  y.  Graves,   7 
Blng.  735;   Grasselli  v.  Lowden,  11 
Ohio  St  349,  357;    Bunn  y.  Guy,  4 
East,  190;    Price  y.  Green,  16  M. 
ft  W.  346;    Harms  y.  Parsons,  32 
Beav.  328,  9  Jur.  n.  s.  145.    A  pat- 
ent being  a  monopoly,  perhaps  the 
general     doctrines     are    qualified 
when  applied  to  the  sale  of  pat- 
ented articles.    And  see  Kinsman 
y.  Parkhurst,  18  How.  U.  8.  289; 
Billings    y.    Ames,    32    Mo.    265; 
Costar  y.   Brush,   25  Wend.   628; 
Morse    Twist    Drill,    etc.    Co.    v. 
Morse,  103  Mass.  73,  4  Am.  R.  613. 
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§  518.  Other  like  agreements. — One's  promise  not  to  exer- 
cise his  skill  and  knowledge  as  an  inventor  is  Toid.^*  It  has 
been  adjudged  that  a  dramatic  writer  may  bind  himself  to  pro- 
duce pieces  only  for  a  particular  theatre ;  •^  still,  in  reason, 
such  a  contract  must,  to  be  valid,  be  limited  in  time,  and  other- 
wise guarded  by  provisions  freeing  him  from  undue  restraint.*^ 
One  may  lawfully  undertake,  for  a  period  specified,  to  manu- 
facture for  the  person  with  whom  he  is  contracting,  and  no 
other.**  So  a  promise  by  a  physician,  selling  out  his  drug  store, 
to  send  to  the  purchaser  all  his  prescriptions  is  valid.*'  And 
a  solicitor  may  lawfully  contract  with  a  city  corporation  to  give 
to  it  his  entire  exertions  and  do  no  other  professional  business.'^ 
But  any  agreement  between  large  dealers^  meant  to  control  the 
market  and  obtain  exorbitant  prices,  is  an  unlawful  conspiracy 
against  trade,  and  void.*^ 

§  519.  Consideration. — ^We  have  already  seen  that  these 
contracts  require  a  valuable  consideration,  as  to  which  there 
are  peculiarities  which  also  have  been  explained.** 

§  520.  Oood-wiU. — ^The  stipulation  we  are  considering  is 
often  introduced  into  the  agreement  selling  the  good-will  *^  of 


»•  Albright  f  .  Teas,  10  Stew.  Ch. 
171.  Bat  a  contract,  based  on  a 
TBiid  conflideration,  not  to  divulge 
trade  secrets  Is  valid  though  unl- 
Tersal  as  to  time  and  space.  Thi- 
bodean  v.  Hlldreth,  124  Fed.  892, 
«0  C.  C.  A.  78.  63  L.  R.  A.  480. 

« Morris  v.  Colman,  18  Ves.  437. 

»  Gonsnlt  2  Story,  Eq.  5  958  and 
Bote. 

"Schwalm  v.  Holmes,  49  Gal. 
€€5.  Conyersely:  A  contract  to 
mU  the  product  of  one  particular 
nuumfactnrer  and  no  other  is 
ralid.  Ferris  y.  American  Brew. 
Ca,  155  Ind.  539,  5S  N.  E.  701,  52 
L.  R.  A.  805. 

«Ward  ▼.  Hogan,  11  Abb.  New 
Cat.  478. 

*^  Galloway  r.  London,  Law  Rep. 
4Bq.9a 

•BAmot  T.  Plttston,  etc  Coal 
Co.,  68  N.  Y.  558;  Craft  v.  Mc- 
CoDous^y,  79  111.  346;  Falrbank  y. 
Leary.  40  Wis.  637;  Central  Ohio 
flilt  Co.  y.  Guthrie,  35  Ohio  St  666, 


672.  And  see  Collins  y.  Locke,  4 
Ap.  Cas.  674;  Western  Union  Tel. 
Co.  y.  Chicago,  etc.  R.  R.,  86  111. 
246;  Western  Union  Tel.  Co.  y. 
American  Union  Tel.  Co.,  65  Ga. 
160;  Wiggins  Ferry  Co.  y.  Ohio, 
etc.  Ry.,  72  111.  360;  Cummlngs  y. 
Union  Bluestone  Co.,  164  N.  Y.  401, 
58  N.  E.  625,  52  L.  R.  A.  262;  but 
see  Park  ft  Sons  Co.  y.  Nat.  Whole- 
sale Druggists'  Ass'n,  175  N.  Y.  1, 
67  N.  E.  136.  But  an  agreement 
made  by  a  trader  with  a  retail 
dealer  not  to  sell  his  commodities 
below  certain  prices  has  been  held 
yalld.  Ellman  y.  Carrlngton,  70 
L.  J.  Ch.  577,  2  Ch.  275.  84  L.  T. 
858,  49  Wkly.  Rep.  532. 

««Ante,  §§  126,  516;  Collins  y. 
Locke,  4  Ap.  Cas.  674;  Smalley  y. 
Greene,  52  la.  241,  35  Am.  R.  267; 
Shober,  etc  Co.  y.  Kerting,  107 
111.  344;  Burckhardt  y.  Burck- 
hardt,  36  Ohio  St  261. 

6TAnte,  i  65. 
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a  business.  A  good-will  has  been  curtly  defined  to  be  ''the 
probability  that  the  old  customers  will  resort  to  the  old 
place."  ••  A  sale  of  it  simply,  and  no  more,  implies  no  obliga- 
tion on  the  part  of  the  seller  not  to  engage  in  the  same  busi- 
ness at  another  stand  in  the  same  neighborhood ;  **  but  there 
are  decisions  to  the  effect  that,  if  the  contract  of  sale  is  specific 
as  to  local  limits,  the  seller  cannot  enter  again  into  the  business 
within  the  specified  locality.^*  Assuming  his  right  to  re-estab- 
lish himself  in  the  business,  it  is  probably  the  better  doctrine 
that,  while  he  may  advertise  it,  and  may  serve  old  customers 
who  apply  to  him,  he  cannot  solicit  them  individually  for  their 
patronage,  though  there  are  eminent  judicial  opinions  that  he 
can.^^  Clearly,  if  the  sale  is  compulsory,  he  can.^*  And, 
whether  compulsory  or  not,  he  is  not  forbidden  to  enter  into  the 
service  of  another  person,  who,  in  the  same  town  but  not  at  the 
same  stand,  is  carrying  on  the  same  business.^'  It  has  been 
held  that  the  sale  of  the  good- will  of  a  school  does  not  obligate 
the  vendor  to  use  personal  efforts  to  infiuence  the  attendance 
of  pupils.''^  Where  the  sale  is,  as  is  common,  accompanied  by 
special  stipulations,  they  will  furnish  the  measure  of  the  rights 
of  the  parties ;  and,  as  they  differ  in  the  several  cases,  we  need 
not  look  into  details  here.'''  If  the  agreement  is  not  to  engage 
in  the  same  business  for  a  specified  time,  the  seller  may,  on  the 
expiration  of  the  time,  solicit  his  former  customers.^* 


•«  CruttweU  v.  Lye,  17  Ves.  335, 
346;  Pearson  v.  Pearson,  27  Ch.  D. 
146;  Bradford  v.  Peckham,  9  R.  I. 
250;    Porter  y.  Qorman,  65  6a.  11, 

14. 

••  Porter  v.  Gorman,  supra ;  Ber- 
gamlni  v.  Bastlan,  35  La.  An.  60, 
48  Am.  R.  216;  Moody  v.  Thomas^ 
1  Disney,  294;  Moreau  v.  Ed- 
wards, 2  Tenn.  Ch.  347. 

70  Dwlght  V.  Hamilton,  113  Mass. 
175,  178;  Angier  v.  Webber,  14 
Allen,  211,  92  Am.  D.  748;  Mun- 
sey  v.  Butterfleld,  133  Mass.  492. 

TiLabouchere  ▼.  Dawson,  Law 
Rep.  13  Bq.  322;  Pearson  ▼.  Pear- 
son, supra;  Leggott  v.  Barrett,  15 
Ch.  D.  306;  Richardson  y.  Pea- 
cock, 6  Stew.  Ch.  597,  599. 

72  Walker  y.  Mottram,  19  Ch.  D. 
355. 

7s  Grimm  y.  Warner,  45  la.  106. 


7*McCord  y.  Williams,  15  Nor- 
ris,  Pa.  78. 

76  For  Illustrations  see  Moreau 
y.  Edwards,  supra;  Baker  y.  Cor- 
don, 86  N.  C.  116,  41  Am.  R.  448; 
Morgan  y.  Perhamus,  36  Ohio  St. 
517,  38  Am.  R.  607;  Grow  y.  Selig- 
man,  47  Mich.  607,  41  Am.  R.  737; 
Thayer  y.  Tounge,  86  Ind.  259; 
Mclntyre  y.  Belcher,  14  C.  B.  n.  s. 
654,  10  Jur.  N.  s.  239;  Lewis  y. 
Seabury,  74  N.  Y.  409,  30  Am.  R. 
311;  Kemp  y.  Bird,  5  Ch.  D.  974; 
Garrison  y.  Nute,  87  111.  215;  Wig- 
gins Ferry  Co.  y.  Ohio,  etc.  Ry.,  72 
III.  360;  Baker  y.  Pottmeyer,  75 
Ind.  451;  Curtis  y.  Gokey,  68  N. 
Y.  300;  Smith  y.  Martin,  80  Ind. 
260,  41  Am.  R.  806;  Sander  y. 
Hoffman,  64  N.  Y.  248;  Richard- 
son y.  Peacock,  6  Stew.  Ch.  597. 

76  Hanna  y.  Andrews,  50  la.  462. 
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VI.    Contracts  partaking  of  Unlawful  Conspiracy. 

§  521.  Relations  of  topic. — In  one  aspect,  all  contracts  in 
eonflict  with  the  law  or  public  policy  are  within  the  scope  of 
this  sub-title ;  they  are  combinations  of  two  or  more  persons, 
which  is  the  idea  of  a  conspiracy,  to  do  what  the  law  or  public 
policy  forbids.  But,  for  practical  convenience,  our  expositions 
here  will  be  limited  much  as,  in  the  books,,  are  the  civil  and 
criminal  wrongs  of  conspiracy.  A  conspiracy  is  not  the  sub- 
ject of  a  civil  action  until  a  third  person  has  suffered  a  damage 
from  something  done  under  it ;  then,  and  not  before,  he  may 
sne;  and  the  wrong  inflicted,  not  the  combination  to  do  it,  is 
the  real  foundation  of  the  action.^^  But  an  indictment  will  lie, 
whether  the  conspiracy  is  to  injure  an  individuual  or  the  public, 
as  soon  as  the  wrongful  confederacy  is  entered  into,  though 
there  is  never  an  overt  act  committed.^"  So  that  one  examin- 
ing the  subject  of  this  sub-title  will  find  little  help  from  the 
civil  law  of  conspiracy,  but  much  from  the  criminal.    Hence, — 

§  522.  Doctrine  defined. — ^The  doctrine  of  this  sub-title  is, 
that  a  contract  which  embodies  any  indictable  confederation, 
whether  to  injure  the  public  or  an  individual,  is  void  as  against 
law;"  and,  short  of  this,  one  merely  tending  to  the  same  mis- 
chief is  void  as  against  public  policy.*®    Thus, — 

§  523.  Prices. — ^We  have  already  seen,  that  any  agreement 
between  persons  in  trade,  made  to  infiate  the  market  and  obtain 
for  their  commodities  exorbitant  prices,  is  void  as  a  conspiracy 
to  injure  the  public."^    And  it  is  the  same  of  all  other  like  bar- 


Firm  Name. — ^As  to  the  right  of 
the  purchaser  to  use  the  name  of 
the  old  firm,  see  Levy  ▼.  Walker, 
10  Ch.  D.  436. 

"  SayUl  V.  Roberts,  1  Ld.  Raym. 
374,  378;  Hutchins  v.  Hutchlns,  7 
Hill,  N.  Y.  104,  108;  Herron  ▼. 
Hughes,  25  Cal.  555. 

T»  2  Bishop,  Crim.  Law,  »  171, 
181,  185,  192,  197. 

»  Ante,  9  471. 

MAnte,  §9  473-478.  The  doc- 
trine, nearly  In  Its  full  propor- 
tions, has  been  otherwise  expressed 
to  be,  that,  where  two  or  more 
parties  hare  united  in  a  transac- 
tion to  def  rand  another  or  others, 
or  the  pnblic,  or  the  due  adminis- 


tration of  justice, — or,  where  it 
was  against  public  policy,  or  con- 
trary to  good  morals, — ^no  one  of 
them  can  maintain  a  suit  thereon 
against  any  other.  York  v.  Mer- 
ritt,  77  N.  C.  213;  Wight  v.  Rinds- 
kopf,  43  Wis.  344;  U.  S.  v.  Trans- 
Mo.  Freight  Ass'n,  166  U.  S.  290, 
41  L.  Ed.  1007,  14  Nat.  Corp.  Rep. 
116,  17  Sup.  Ct  Rep.  540. 

81  Ante,  §  518;  State,  Snyder  v. 
Portland  Natural  Gas  &  O.  Co.,  153 
Ind.  483,  53  N.  E.  1089,  1  Repr. 
1183,  11  Am.  ft  Bug.  Corp.  Cas.  N. 
S.  731,  53  L.  R.  A.  413;  People  v. 
North  Riv.  Sug.  Ref.  Co.  (N.  Y.),2 
L.  R.  A.  33;  People  ex  rel.  Mc- 
Ilhaney  y.  Chic  Live  Stock  Ex., 
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gains,  devised  to  compel  individoalE  or  corporations  to  pay  un- 
due prices  for  anything,  or  to  create  a  monopoly."    So — 

§  524.  Any  fraud  on  public. — No  agreement  for  defrauding 
the  public  can  be  valid."  For  example,  **No  man,"  said  Scott, 
J.,  **has  the  right  to  sell  his  reputation  or  skill  in  any  profes- 
sion, whatever  it  may  be,  and  thus  enable  an  unknown  party 
to  perpetrate  a  fraud  upon  the  public  in  his  name;"  so  that  a 
contract  between  two  physicians,  whereby  the  one  has  the  oth- 
er's permission  to  personate  him  at  his  office  in  medical  prac- 
tice, is  void.'*  And  it  is  the  same  of  a  contract  by  which  one 
party  is  to  supply  the  other  with  domestic  sardines,  so  labeled 
that  they  shall  appear  to  have  been  imported;  for  it  is  an  at- 
tempt to  cheat  the  public.*'^  It  is  even  sufficient  that  there  is  a 
tendency  to  the  public  injury ;  ••  thus,  a  contract  with  the 
president  of  a  bank  to  buy  shares  on  condition  that  the  pur- 
chaser is  made  cashier  tends  to  injure  many  persons,  there- 
fore it  is  void.*^  Such  a  contract  may  be  deemed  also  to  vio- 
late a — 

§  525.  Public  trust. — ^The  officers  of  a  corporation,  said  a 
learned  judge,  **have  been  placed  in  a  position  of  trust  by  the 
stockholders,  and  to  those  stockholders  they  must  be  faithful. 


170  111.  556,  48  N.  E.  1062,  39  L. 
R.  A.  373,  note. 

««  Marsh  v.  Russell,  66  N.  Y.  288; 
Kelly  V.  Devlin,  58  How.  Pr.  487; 
Woodruff  V.  Berry,  40  Ark.  251; 
Hooker  v.  Vandewater,  4  Denio, 
349,  47  Am.  D.  258;  Stanton  v. 
Allen,  5  Denlo,  434,  49  Am.  D.  282. 

8«  People  v.  Stephens,  71  N.  Y. 
527. 

>«  Jerome  v.  Bigelow,  66  111.  452, 
454,  16  Am.  R.  597.  A  contract  for 
the  use  by  B.  of  the  name  of  S.,  a 
musical  director,  for  the  name  of  a 
band,  without  S.  being  connected 
with  it,  cannot  be  enforced  as  it 
would  be  a  fraud  on  the  public. 
Blakely  v.  Sousa,  197  Pa.  St.  305, 
47  Atl.  286,  80  Am.  St  Rep.  821. 

MMateme  v.  Horwltz,  50  N.  Y. 
Super.  (18  Jones  &  S.)  41.  Sem- 
ble,  an  agreement  to  indemnify 
against  liability  a  person  who  has 
entered  into  recognizances  for  the 
appearance  of  a  defendant  in  a 


criminal  matter  is  inyalid  although 
given  by  a  person  other  than  de- 
fendant Consolidated  EiXplora- 
tion  &  Finance  Ck).  v.  Musgrave,  69 
Law  J.  Ch.  11,  1  Ch.  37,  81  Law 
T.  (N.  S-)  747,  48  Wkly.  Rep.  298, 
64  J.  P.  89. 

»«  Ante,  9  476. 

87  Noel  ▼.  Drake,  28  Kan.  265,  42 
Am.  R.  162.  Substantially  the 
same  in  Guernsey  y.  Ck>ok,  120 
Mass.  501.  A  contract  between 
the  board  of  county  commissioners 
and  the  county  treasurer,  author- 
izing the  county  treasurer  to  loab 
the  county  all  money  for  the  pay- 
ment of  orders  and  bonds,  and 
binding  the  county  to  pay  him  in- 
terest thereon  at  a  fixed  rate  is 
void,  as  contrary  to  public  policy. 
State  ▼.  Windle,  156  Ind.  648,  59 
N.  B.  276;  but  see  Sylyeeter  v. 
Webb,  179  Mass.  236,  60  N.  B.  496, 
52  L.  R.  A.  518. 
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It  is  a  violation  of  that  trust  for  them  to  be  bought  out  of 
office."  Therefore,  though  a  trustee  of  the  corporation  may 
resign,  his  promise  to  do  it  for  a  pecuniary  compensation  is 
against  public  policy  and  void."  Equally  void,  and  for  the 
like  reason,  is  a  contract  between  stockholders  by  which  one  of 
them  imdertakes  for  money  to  vote  for  a  particular  person  ai 
manager,  and  to  increase  the  salaries."  It  is  the  same  also  oi 
a  contract  by  officers  of  a  railroad  corporation  to  buy  lands  and 
locate  the  projected  road  and  depots  on  or  near  them;  they 
thereby  prostitute  their  trust  to  their  private  emolument."  A 
fortiori — 

§  526.  Governmental  trust. — ^A  governmental  trust  is  within 
this  role.  So  that,  for  example,  if  a  foreign  government  sends 
to  our  country  an  agent  to  buy  firearms,  whereupon  one  of  its 
consuls  residing  here  agrees  with  a  manufacturer  to  recom- 
mend him  to  the  agent,  stipulating  for  a  compensation  there- 
for, the  stipulation  is  void  as  against  public  policy.*^  Beyond 
this, — 

§  527.  Private  fraud  on  individual. — ^Any  agreement  be- 
tween two  private  i)€rsons  to  defraud  a  third,  whether  at  an 
auction  or  elsewhere,  is  void  as  being  unlawful."*    It  is  even 


w  Forbes  ▼.  McDonald,  64  Cal. 
•98,  100,  opinion  by  Myrlck,  J. 

••Woodruff  V.  Wentworth,  133 
Uts8.  309;  West  v.  Camden,  135 
U.  8.  507, 10  Sup.  Ct  838.  34  L.  Ed. 
254;  see  also,  Dickson  v.  Baker, 
75  Minn.  168,  77  N.  W.  820,  9  Am. 
A  Ens.  Corp.  Cas.  (N.  S.)  615. 

••Cook  v.  Sherman,  4  McCrary, 
20.  For  like  questions,  see  Pu- 
eblo, etc  R.  R.  ▼.  Taylor,  6  Colo.  1, 
45  Am.  R.  612;  Western  Union 
Tel.  T.  Union  Pacific  Ry.,  1  Mc- 
Crary, 418;  St  Louis,  etc  R.  R. 
T.  Mathers,  104  111.  257;  Liebke  v. 
Koapp,  79  Mo.  22,  49  Am.  ^.  212; 
R.  R.  y.  Ralston,  41  Ohio  St.  573; 
Williamson  v.  Chicago,  etc.  R.  R., 
53  la.  126,  26  Am.  R.  206;  Berry- 
man  T.  Cincinnati  Southern  Ry., 
14  Bosh,  755;  Pixley  v.  Gould,  13 
Bridw.  565;  Wigsins  Ferry  Co.  r. 
Chicago,  etc  R.  R^  78  Mo.  389,  39 
Am.  R.  619;  Harris  v.  Roberts,  12 
Neb.  631,  41  Am.  R.  779;   Western 


Union  Tel.  v.  Atlantic,  etc.  Tel.  7 
Bis.  367;  Cedar  Rapids  Bank  y. 
Hendrie,  49  la.  402. 

•1  Oscanyan  v.  Arms  Co.,  103  U. 
S.  261,  15  Blatch.  79.  And  see 
Ashburner  y.  Parrlsh,  31  Smith, 
Pa.  52. 

•2  Stemburg  v.  bowman,  103 
Mass.  325;  Harwood  v.  Knapper, 
50  Mo.  456;  Heineman  v.  New- 
man, 55  Ga.  262,  21  Am.  R.  279; 
Powell  y.  Inman,  8  Jones,  N.  C. 
436,  82  Am.  D.  426;  Bliss  y.  Mat- 
teson,  45  N.  Y.  22;  Davison  y.  Sey- 
mour, 1  Bosw.  88;  Jackson  v.  Du- 
chalre,  3  T.  R.  551;  McKewan  y. 
Sanderson,  Law  Rep.  15  Eq.  229, 
234;  Hamilton  v.  Scull,  25  Mo. 
165,  69  Am.  D.  460;  Fenton  y. 
Ham,  35  Mo.  409;  McDonnell  v. 
Rlgney,  108  Mich.  276,  66  N.  W. 
52;  Wlttkowsky  v.  Baruch,  127 
N.  C.  313,  37  S.  B.  449;  Spotts- 
wood  y.  Bentley,  130  Ala.  310,  30 
So.  493. 
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indictable."*  Therefore,  within  a  rule  already  stated,  a  con- 
tract which  simply  tends  to  this  end  is  void  as  against  public 
policy."*  For  example,  where  one  was  asked  to  recommend  to 
the  applicant  a  '^responsible  and  reliable"  builder,  and  he  rec- 
ommended  a  builder  who  promised  to  pay  him,  for  his  '^  trou- 
ble," a  sum  of  money,  and  who  on  such  recommendation  was 
employed,  the  court  refused  to  enforce  the  promise.**  In  like 
manner,  one  cannot  "serve  two  masters;"  therefore  a  private 
t  agreement  between  a  party  and  the  other  party's  agent,  by 
'   which  the  agent  is  to  act  for  both,  is  void.**    And — 

§  528.  Auction  sales — are  within  both  private  and  public 
consideration.  They  are  a  means  of  converting  things  into 
money  under  urgent  circumstances,  of  settling  estates  of  de- 
ceased persons,  and  the  like ;  so  that  the  interests  both  of  the 
individual  and  of  the  public  require  them  to  be  conducted  with 
freedom  and  fairness,  and  agreements  contravening  these  in- 
terests are  void.  There  are  some  real  or  apparent  diflferences 
as  to  what  cases  are  within  this  principle.  Plainly,  if  two  per- 
sons in  actual  competition  intend  bidding  for  an  article,  then 
if  they  agree  that  one  shall  abstain  from  bidding  and  the  profits 
shall  be  divided,  the  courts  will  not  enforce  their  bargain.*^ 
And  this  rule  extends  to  all  other  agreements,  in  whatever 
form,  to  stifle  fair  competition;  they  are  void,**  and  in  various 


•8  2  Bishop,  Crlm.  Law,  9§  198t 
214. 

9*  Ante,  §§  473-478,  522. 

•B  HolGomb  V.  Weaver,  136  Mass. 
265. 

»•  Atlee  v.  Fink,  75  Mo.  100,  43 
Am.  R.  385;  Scribner  v.  Collar,  40 
Mich.  375,  29  Am.  R.  541;  Lynch  v. 
Fallon,  11  R.  L  311,  23  Am.  R.  458; 
McCIure  y.  Ullmann,  102  Mo.  App. 
697,  77  S.  W.  325.  An  agreement 
in  an  application  for  life  insur- 
ance that  the  medical  examiner 
employed  and  paid  by  the  Insurer, 
should  not  be  its  agent,  but  solely 
the  agent  of  the  insured,  is  in- 
valid as  against  public  policy. 
Sternaman  v.  Met.  L.  Ins.  Co.,  170 
N.  Y.  13,  62  N.  E.  763. 

»T  Doolln  v.  Ward,  6  Johns.  194; 
Wilbur  ▼.  How,  8  Johns.  444;  Na- 
tional Bank  of  Metropolis  y. 
Sprague,  5  C.  E.  Green,  159;   Jenk- 


kins  V.  Frlnk,  30  Cal.  586,  89  Am. 

D.  134;  Loyd  v.  Malone,  23  lU.  43» 
74  Am.  D.  179;  Wooton  v.  Hinkle, 
20  Mo.  290;  Sharp  v.  Wright.  35 
Barb.  236;  People  v.  Stephens,  71 
N.  Y.  527;  Singer  Manuf.  Co.  v. 
Yarger,  2  McCrary,  583.  On  this 
point  the  English  doctrine  appears 
to  be  the  other  way.  Galton  v. 
Emuss,  1  CoUyer,  243;  Klne  v. 
Turner,  27  Or.  356,  41  Pac.  664; 
Atlas  Nat.  Bank  y.  Holm,  71  Fed. 
489.  19  C.  C.  A.  94,  34  U.  S.  App. 
472;  Conway  v.  Garden  City  Pav- 
ing &  Post  Co.,  190  111.  89,  60  N. 

E.  82. 

»8  Gardiner  y.  Morse,  25  Me.  140; 
James  v.  Fulcrod,  5  Tex.  512,  55 
Am.  D.  743 ;  Hunt  v.  Frost,  4  Cush. 
54;  Hook  v.  Turner,  22  Mo.  333; 
Jones  y.  Caswell,  3  Johns.  Cas. 
29,  2  Am.  D.  134;  Thompson  v. 
Davies,  13  Johns.  112;    Ingram  v. 
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cirenmstances  are  even  indictable.**  On  the  other  hand,  part- 
ners, or  persons  contemplating  a  partnership  as  to  the  par- 
ticular thing ;  several,  who  each  want  a  part,  and  not  the  whole, 
of  the  thing,  and  are  to  divide  it  between  themselves;  and  oth- 
ers, whose  object  is  not  an  undue  advantage  but  a  fair  purchase, 
may  enter  into  a  valid  arrangement  for  one  to  bid  and  the  rest 
abstain.^ 

VJLl.    Oaming  Contracts. 

§  529.  Varying  statutes — common  law. — ^The  criminal  of- 
fence of  gaming,  including  such  heads  as  wagering,  betting  on 
elections,  horse-racing,  lotteries,  and  the  like,  is  regulated  by 
somewhat  varying  statutes  in  our  respective  States ;  yet  slightly 
if  at  all,  by  the  common  law.^  Partly  on  the  construction  and 
effect  of  these  statutes,  partly  on  direct  terms  therein,  and 
partly  on  doctrines  of  the  common  law  as  to  the  policy  of  en- 
forcing wagering  and  gaming  contracts,  depend,  with  us,  the 
civil  consequences.  The  obvious  fact,  therefore,  is,  that  the  law 
differs  more  or  less  in  our  States,  and  that  one  who  would  prop- 
erly understand  it  must  study  the  statutes  of  his  own  State  in 
connection  with  the  doctrines  laid  down  in  such  books  as  the 
present  one. 


Ingram,  4  Jones,  N.  C.  188;  Martin 
T.  Ranlett,  5  Rich.  541,  57  Am.  D. 
770;  Brisbane  v.  Adams,  3  Comst. 
129;  Atcheaon  ▼.  Mallon,  43  N.  Y. 
147,  3  Am.  R.  678;  Glbbs  v.  Smith, 
115  Blass.  592;  Nltrophosphate 
Syndicate,  L.,  of  London,  Eng.  v. 
Johnson.  100  Va.  774,  42  S.  E.  995. 

••LeTl  V.  Levi,  6  Car.  ft  P.  239. 

iBreslin  v.  Brown,  24  Ohio  St. 
565, 15  Am.  R.  627;  National  Bank 
of  Metropolis  ▼.  Sprague,  supra; 
Jenkins  y.  Frlnk,  supra;  SmuU 
T.  Jones,  6  Watts  ft  S.  122;  Mc- 
Minn  T.  Phlpps,  3  Sne^d,  Tenn. 
196;  James  y.  Fulcrod,  supra; 
Bellows  y.  Russell,  20  N.  H.  427, 
51  Am.  D.  238;  Kearney  y.  Tay- 
lor, 15  How.  U.  S.  494;  Smith  y. 
Greenlee,  2  Dey.  126,  18  Am.  D. 
564;  Switzer  y.  Skiles,  3  Gilman, 
529, 44  Am.  D.  723;  Goode  y.  Haw- 
kins, 2  Dey.  Bq.  398;    Hunt  y.  El- 


liott, 80  Ind.  246,  41  Am.  R.  794 
Maffet  y.  Ijams,  7  Out.  Pa.  266 
Morrison  y.  Darling,  47  Vt  67 
Marie  y.  Garrison,  83  N.  Y.  14 
Danielwitz  y.  Sheppard,  G2  Cal 
339;  Mathews  y.  Starr,  68  Ga.  521; 
Smith  V.  Ullman,  58  Md.  183,  42 
Am.  R.  329;  Dawson  v.  Ward,  71 
Tex.  72, 9  S.  W.  106.  Thus  an  agree- 
ment between  defendant  in  execu- 
tion and  plaintiff  and  one  Taylor, 
a  Judgment  creditor,  that  plaintiff 
and  Taylor  would  not  bid  in  con- 
sideration of  the  promise  by  de- 
fendant to  pay  their  Judgment,  held 
on  a  finding  that  the  agreement 
was  not  made  with  fraudulent  In- 
tent to  preyent  bidding,  it  was  en- 
forceable. Meyers  y.  Dorman,  34 
Hun,  115. 

2  Bishop,  Stat  Crimes,  §§  844- 
966. 
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§  530.  Wagor — (Bel). — ^A  wager  is  an  agreement  between 
parties,  differing  as  to  an  uncertain  fact  *or  forecast  of  a  future 
event,  that,  on  the  transpiring  of  what  will  disclose  the  truth, 
a  designated  sum  of  money  or  other  thing  shall  be  transferred 
from  the  one  who  is  found  to  be  in  the  wrong  to  the  other  who 
is  ascertained  to  be  in  the  right.^  It  implies  risk  on  both  sides,' 
yet  not  necessarily  equal ;  •  so  that,  for  example,  the  offering 
of  money  on  a  trial  of  the  speed  of  horses  is  not  a  wager.^  The 
term  **bet"  is  nearly  of  the  same  meaning,'  yet  less  nicely  tech- 
nical. Another  difference,  not  always  obserred,  may  be,  that, 
while  wager  denotes  the  contract,  bet  indicates  the  thing  con- 
tracted for.*    Now,  as  to  the — 

§  531.  Common  law  of  wager. — ^In  England,  from  the  early 
times  to  the  present,  when  no  statute  has  interfered,  the  courts 
have  deemed  it  a  part  of  their  high  functions  to  enforce  all 
sorts  of  wagers,  except  those  ** which,"  in  the  words  of  Grose, 
J.,  **by  injuring  a  third  person  disturb  the  peace  of  society,  or 
which  militate  against  the  morality  or  sound  policy  of  the  king- 
dom." ^®  For  example,  it  was  adjudged  to  be  within  the  **  sound 
policy  of  the  kingdom"  for  the  Court  of  King's  Bench  to  serve 
as  a  sort  of  stakeholder  between  two  persons  who  had  made  a 
b^t  whether  or  not  another  persons  had  bought  of  a  fourth  a 
wagon.^^  And  that  great  light  of  the  law.  Lord  Mansfield,  pre- 
siding over  the  tribunal  of  Geo.  III.,  received  the  evidence  and 
directed  the  jury  on  the  question,  which  was  the  subject  of  a 
wager  between  the  parties,  whether  a  third  person,  who  wore 
the  clothes  and  bore  the  name  of  a  man,  was  really  a  male  or  a 
female!  The  jury  determined  that  it  was  a  woman.  **Thi3 
case,"  said  his  lordship,  on  a  subsequent  hearing  before  the  full 


•  Good  V.  Elliott,  3  T.  R.  693; 
Pugh  V.  Jenkins,  1  Q.  B.  631. 

*For  other  dofinitions,  see 
Bouv.  Law  Diet.  Wager;  Mer- 
ehants'  Savings,  etc.  Co.  v.  Good- 
rich, 75  111.  554;  Hampden  t. 
Walsh,  1  Q.  B.  D.  189,  192. 

6  Quarles  v.  State,  5  Humph. 
561;  Fisher  v.  Waltham,  4  Q.  B. 
889,  898;  Jordan  v.  Kent,  44  How. 
Pr.  206. 

•  Bishop,  Stat.  Crimes,  §  871; 
Bates  V.  Clifford,  22  Minn.  52. 

7  Delier  v.  Plymouth,  etc.  Soc, 


57  la.  481;  Alvord  v.  Smith,  63 
Ind.  58,  62,  63. 

8  State  V.  Welch,  7  Port.  463; 
Woodcock  V.  McQueen,  11  Ind.  14 ; 
Shumate  ▼.  Commonwealth,  15 
Grat.  653. 

8  Bishop,  Stat.  Crimes,  §§  870, 
871. 

10  Good  V.  Elliott.  3  T.  R.  693. 
695;  Da  Costa  v.  Jones,  Cowp.  729; 
Ramloll  Thackoorseydass  v.  Soo- 
Jumnull  Dhondmull,  6  Moore  P.  C. 
300,  310. 

"Good  V.  Elliott,  sutra.. 
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bench,  ''made  a  great  noLse  all  over  Europe;  and,  soon  after- 
wards, I  own  I  was  sorry."  So  it  was  unanimously  decided 
that  the  "morality  and  sound  policy  of  the  kingdom"  do  not 
require  the  tribunals  to  employ  themselves  in  enforcing  this 
kind  of  wager."  In  our  country,  some  courts  have  followed 
the  TgTig|i«yh  doctrine,  while  others  ^'  have  held  that  no  wagers 
are  recoverable."  If  we  look  at  this  question  in  the  light  of 
reason,  divested  of  the  prejudices  which  judicial  precedent  has 
draped  around  it,  we  shall  see  that  a  wager  has  no  legitimate^ 
connection  with  any  aflfair  of  life.  It  is  merely  a  plan  by  which 
one  man  gains  and  another  loses  money  or  its  value,  without 
any  real  consideration,  or  any  benefit  to  the  individual  or  the 
eoramunity.  And  on  a  just  view  of  things,  a  judge  would  bet- 
ter serve  the  State,  and  more  adorn  his  ofElce,  to  go  round  with 
blacking  and  brush  ''shining"  the  boots  of  the  officers  of  his 
court,  than  to  sit  on  the  bench  enforcing  a  wager.  As  to  the — 
!  532.  Consideration  for  wager. — ^It  seems  to  have  been 
taken  for  granted  that  the  mutual  promises  ^^  of  the  wagering 
parties  satisfy  the  law's  requirement  of  a  consideration.^*  But 
any  one  who  will  suflPer  his  mind  fully  to  grasp  the  question, 
and  examine  it  distinctly,  vrill  see  that  it  does  not.  The  mu- 
tual promises  which  constitute  mutual  considerations  are  those 
wherein  each  party  stipulates  to  bestow  something  of  value  on 
the  other  in  exchange  for  what  he  receives;  of  such  sort  that, 
on  its  being  given  or  tendered  by  one  of  them,  and  not  other- 
wise, he  will  be  entitled  to  maintain  a  suit  against  the  other  for 
breach  of  the  latter 's  promise.  And,  except  in  these  wagering 
contracts,  it  was  never  heard  of  in  the  law,  that  the  one  party 
could  maintain  an  action  on  the  other's  promise,  unless  he  had 
first  done  or  tendered  something,  or  there  was  an  outstanding 
promise  which  the  other  could  at  some  time  enforce.    Now, 


IS  Da  Costa  v.  Jones,  supra. 
Later,  the  statute  of  8  ft  9  Vict. 
c  109, 1 18,  has  made  all  wagers  In 
England  void.  Hampden  v.  Walsh, 
1  Q.  B.  D.  189,  192;  Saffery  v. 
Mayer,  1  A.  B.  11,  83  Law  T.  N.  S. 
394,  49  Wkly.  Rep.  54.  64  J.  P.  740. 

I'For  example,  Winchester  v. 
Nutter,  52  N.  H.  507,  13  Am.  R. 
93;  Ball  y.  Gilbert,  12  Met.  397, 
399. 

M  Met  Cont  239.    And  see  Wilk- 


inson y.  Tousley,  16  Minn.  299,  10* 
Am.  R.  139;  HIU  v.  Kidd,  43  Cal. 
616;  Merchants'  Savings,  etc.  Co. 
T.  Goodrich,  75  111.  554;  Boughner 
V.  Meyer,  5  Colo.  71,  40  Am.  R.  139; 
Gridley  v.  Dom,  57  Cal.  78,  40 
Am.  R.  110;  Bishop,  Stat.  Crimes, 
§  848. 

15  Ante,  §§  76-79. 

i«  Jackson  y.  Golegraya^  Garth.. 
388. 
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where  A  tells  B  that  he  will  give  him  a  dollar  if  Miss  W.  ap- 
plied a  brush  to  her  teeth  yesterday  morning^  but  nothing  if  she 
did  not;  in  response  to  which,  B  says  he  will  give  A  a -dollar 
if  she  left  her  teeth  uncleansed,  yet  nothing  otherwise, — ^a  wa- 
ger evidently  **not  against  public  policy,"  if  there  are  any 
which  are  not, — either  of  these  parties,  who  may  afterward  ap- 
pear by  the  proofs  to  be  in  the  right,  may,  on  the  very  theory 
which  holds  these  contracts  to  be  founded  on  a  consideration, 
instantly,  without  tendering  anything,  or  performing  anj^hing, 
or  leaving  any  liability  against  himself,  sue  the  other  for  his 
dollar.  Where  now  is  the  consideration!  If  there  was  any  at 
first,  it  has  failed ;  ^^  for  we  have  sifted  the  whole  transaction, 
and  not  a  particle  of  it  appears.  True,  there  was  a  promise 
from  each  to  the  other;  but  it  was  of  such  sort  that,  when  one 
was  called  upon  to  perform,  the  other's  promise  had  vanished, 
and  it  could  not  remain  as  the  consideration  for  the  promise  of 
him  from  whom  performance  was  demanded.  In  other  words, 
the  promise  of  each  was  to  make,  on  the  transpiring  of  a  condi- 
tion, a  gift  to  the  other,  not  enforceable ;  ^*  not  only  were  the 
two  promises  not  so  connected  ^*  as  to  render  the  one  a  consid- 
eration for  the  other,  but  their  express  terms  exclude  such  a 
construction.  By  these  terms,  if  the  fact  is  one  way,  A  is  to 
give  B  a  dollar;  if  the  otiier  way,  B  is  to  bestow  a  dollar  on  A: 
but,  in  neither  alternative,  has  the  dollar  of  the  one,  or  the 
promise  of  it,  any  possible  connection  with  the  dollar  or  prom- 
ise of  the  other. 

§  533.  Oaming, — ^not  necessarily,  but  often  or  commonly, 
includes  a  wager  as  one  of  its  elements.  In  it,  "by  a  bet,  by 
chance,  by  some  exercise  of  skill,  or  by  the  transpiring  of  some 
event  unknown  until  it  occurs,  something  of  value  is,  as  the  con- 
clusion of  premises  agreed,  to  be  transferred  from  a  loser  to  a 
winner."  ^^  In  a  sort  of  general  way  it  is,  at  least  under  our 
statutes,  deemed  unlawful,  and  the  contract  void.*^  The  prin- 
ciples governing  this  sort  of  question  already  appear  in  the 
present  chapter ;  and  the  whole  subject,  in  its  criminal  aspect, 
has  been  elucidated  by  the  author  in  another  work.**  Consid- 
ering that  the  statutes  greatly  differ  in  our  States,  that  exposi- 

IT  Ante,  §  71.  «i  Da  Ck>sta  v.  Jones,  Cowp.  729, 

"Ante.  §§77, 82.  735. 

"Ante, §88.  » Bishop,  Stat  Crimes,  §§  844- 

20  Bishop,  Stat  Crimes,  §  858.  966. 
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tions  of  provisions  not  before  both  writer  and  reader  are  nnsat- 
Lsfactory  if  not  misleading,  and  that  every  practitioner  will  be 
obliged  to  consult  the  enactments  and  decisions  of  his  own  State, 
it  is  deemed  best  to  extend  this  sub-title  but  a  little  further. 

§  534.  "Margins" — ''Options." — By  common  consent,  all 
bargains  for  the  purchase  and  sale  of  things, — ^for  example, 
stocks  and  commodities — ^where  it  is  the  understanding  of  the 
parties,  whether  expressed  or  not,  that  the  things  are  not  to  be 
delivered,  but  at  the  agreed  time  the  **diflferences"  between 
their  market  values  at  the  two  periods  are  to  be  adjusted,  and 
aU  other  transactions  of  this  nature,  are  illegal  or  against  pub- 
lic policy,  to  the  extent  that  the  courts  will  not  enforce  them." 
These  are  all  gambling  contracts,  distjirbing  the  courses  of 
trade,  and  not  tolerated  by  the  law.^*  But  a  sale,  in  good  faith, 
for  future,  actual  delivery  is  valid,^*^  even  though,  at  the  time 
of  the  sale,  the  seller  has  not  the  article  in  possession.^* 

§  535.  Aiding — (Loans — Other  contracts  in  aid). — One  who 
assists  another  in  a  violation  of  law  is  himself  a  violator.'^ 


M  Irwin  T-  Wllliar,  110  U.  S.  499; 
Hentz  T.  Jewell,  4  Woods,  656; 
Union  Nat.  Bank  v.  Carr.  15  Fed. 
4S8;  Kirkpatrlck  v.  Adams,  20  Fed. 
287;  Melchert  v.  American  Union 
Tel.,  3  McCrary,  521;  Tenney  v. 
Foote,  4  Bradw.  594;  Williams  v. 
Tiedemann,  6  Mo.  Ap.  269;  Webster 
T.  Sturges,  7  Bradw.  560;  Beverldge 
V.  Hewitt,  8  Bradw.  467;  Story  v. 
Solomon,  71  N.  Y.  420;  Pearce  v. 
Dili,  149  Ind.  136,  48  N.  E.  788.  It 
has  been  held  that  dealing  in 
stocks  on  margins  is  not  gambling 
when  there  is  an  intention  to  buy, 
and  not  merely  to  settle  on  differ- 
ences. Re  Taylor  ft  Co.'s  Est.,  192 
PaL  304,  32  Chic.  Leg.  News,  9,  43 
AU.  973,  27  Wash.  L.  Rep.  607,  60 
Alb.  L.  J.  219;  LAne  v.  Logan  Grain 
Co.,  105  Mo.  App.  215,  79  S.  W.  722. 
That  the  buyer  or  seller  is  given  an 
option  to  demand  delivery  or  ac- 
ceptance of  the  stock  upon  pay- 
ment of  an  additional  sum  does 
not  relieve  the  contract  of  its  Il- 
legal character  if  a  settlement 
upon  the  basis  of  differences  is 
contemplated  in  the  event  of  the 
failure  to  exercise   such   option. 


Re  Gieve  (C.  A.),  1  A.  B.  794,  68 
L.  J.  A.  B.  N.  S.  509.  See  also, 
Farnum  v.  Whltnam,  187  Mass. 
381,  73  N.  E.  473. 

24  Pickering  v.  Cease,  79  111.  328; 
Rumsey  v.  Berry,  65  Me.  570;  Wat- 
erman V.  Buckland,  1  Mo.  Ap.  45; 
Barnard  v.  Backhaus,  52  Wis.  593; 
Lowry  v.  Dillman,  59  Wis.  197; 
Rudolf  v.  Winters,  7  Neb.  125; 
Dickson  V.  Thomas,  l'  Out.  Pa. 
278;  Hawley  v.  Bibb,  69  Ala.  52; 
Yerkes  v.  Salomon,  11  Hun,  471; 
Bigelow  V.  Benedict,  16  Hun,  429; 
North  V.  Phillips, -8  Norrls,  Pa. 
250. 

20  Cole  V.  Milmine,  88  111.  349; 
Kingsbury  v.  Klrwan,  77  N.  Y. 
612;  Rumsey  v.  Berry,  65  Me.  570; 
Pixley  V.  Boynton,  79  111.  351;  Wig- 
ger  V.  Fed.  Stock  &  Grain  Co.,  77 
Conn.  507,  59  Atl.  607. 

2«  Gregory  v.  Wendell,  40  Mich. 
432.  See  Mann  v.  Bishop,  136 
Mass.  495;  Fletcher  v.  Dold  Pack- 
ing Co.  (App.  Div.),  69  N.  Y.  571, 
61  N.  B.  1129;  Rogers  v.  Marriott, 
59  Neb.  759,  82  N.  W.  21. 

>Ti  Bishop,  Grim.  Law»  S§  628, 
629. 
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Therefore  a  loan  for  the  purpose  of  making  a  "comer,"  **  or 
for  betting  on  a  game,^*  or  a  deposit  as  a  ** margin,""  or  the 
price  of  land  sold  to  be  subdivided  and  disposed  of  as  prizes 
in  an  unlawful  lottery,'^  or  the  promised  entrance  fee  to  an  ex- 
hibition where  the  mutual  purpose  of  the  parties  is  to  enable 
the  one  to  engage  in  an  unlawful  horse-race  conducted  by  the 
other,'*  or  the  value  of  services  in  training  a  horse  for  an  unlaw- 
ful race,*'  or  of  a  sewing-machine  held  under  an  unlawful  lot- 
l  tery  ticket,'*  cannot  be  recovered  by  suit.  And  it  is  the  same 
of  all  the  multitudinous  other  cases  '^  which  are  within  the  prin- 
ciple of  these.  ' 


28  Raymond  v.  Leavitt,  46  MictL 
447,  41  Am.  R.  170. 

2»Peck  V.  Briggs,  3  Denio,  107; 
Ruckman  v.  Bryan,  3  Denio,  340; 
White  V.  Buss,  3  Cush.  44S;  Mo- 
Kinnell  ▼.  Robinson,  3  M.  ft  W. 
434;  Cannan  v.  Bryce,  3  B.  ft  Aid. 
179.  But  money  loaned  to  pay  a 
gambling  debt  already  Incurred 
may  be  recovered.  Hurlbut  ft  Sons 
V.  Straub,  54  W.  Va.  303,  46  S.  B. 
163.  It  has  been  held  that  the  mere 
knowledge  by  the  lender  of  money 
that  the  borrower  Intended  to  in- 
vest  it  in  cotton  futures,  will  not 
prevent  recovery  of  the  money 
loane'd,  if  he  in  no  way  partici- 
pated in  such  unlawful  design. 
Singleton  v.  Bank,  113  Ga.  527,  38 
S.  E.  947.  And  see  Searles  v. 
Lum,  89  Mo.  App.  235. 

»o  Gregory  v.  Wendell,  39  Mich. 
337,  33  Am.  R.  390.  And  a  broker 
cannot  recover  for  advances  to  cub- 
tomer  in  carrying  on  such  trans- 
actions. Morris  v.  Brandt  (Can.), 
Rap.  Jud.  Que.  23  G.  S.  190. 

>i  Hooker  v.  De  Palos,  28  Ohio 
St.  251,  256.  Gompare  with  Rose 
v.  Mitchell,  6  Golo.  102,  45  Am.  R. 
520,  where  the  learned  court  deems 
the  better  doctrine  to  be,  that,  for 
the  seller  to  be  barred  of  his  re- 
covery, it  is  not  sufficient  for  him 
to  know  of  the  unlawful  purpose; 
he  must  participate  in  the  buyer's 
unlawful  act,  or  intentionally  aid 
him  therein.  And  see  McGavock  v. 
Puryear,  6  Goldw.  34.  The  answer 


to  which  view  is,  that  one  who 
sells  a  thing,  knowing  it  to  be 
bought  for  an  unlawful  use,  does 
participate  in  such  use.  A  dnis- 
gist,  for  example,  who  furnishes 
arsenic  to  one  whom  he  knows  to 
be  buying  it  to  murder  his  wife 
therewith,  becomes  a  participant 
in  the  murder  if  it  takes  place;  or, 
if  it  does  not  take  place,  a  partici- 
pant in  the  criminal  misdemeanor 
of  procuring  the  arsenic  with  the 
murderous  intent  And  see  Tatum 
V.  Kelley,  25  Ark.  209,  94  Am.  D. 
717.  Gompare  also  with  Kittle  y. 
De  Lamater,  4  Neb.  426;  Mosher 
▼.  Griffin,  51  IlL  184, 99  Am.  D.  541; 
Oxford  Iron  Go.  v.  Spradley,  51 
Ala.  171,  175;  Wallace  v.  Lark,  12 
S.  G.  576,  32  Am.  R.  516;  post, 
9  547. 

s2Comly  v.  Hillegass,  18  Norris, 
Pa.  132,  138,  39  Am.  R.  774. 

«« Mosher  v.  Griffin,  51  lU.  184, 
99  Am.  D.  541.  See  Harris  y. 
White,  81  N.  Y.  532;  Brien  y. 
Stone,  82  App.  Dlv.  (N.  Y.),  450. 

s^Funk  V.  Gallivan,  49  Gonn. 
124,  44  Am.  R.  210. 

86  For  example,  Lowe  v.  Young, 
59  la.  364;  In  re  Green,  7  Bis.  338; 
Golderwood  v.  MoGrea,  11  Bradw. 
543;  Higginson  v.  Simpson,  2  C.  P. 
D.  76;  Beeston  y.  Beeston,  1  Ex.  D. 
13;  Williamson  y.  Baley,  78  Mo. 
636;  Baldwin  y.  Flagg,  9  Stew. 
Gh.  48;  Virder  y.  Murphy,  78  Miss. 
515,  28  So.  8U. 
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Vlil.    Contracts  violative  of  the  Lord's  Day, 

§  536.  How  at  common  law. — ^Under  the  common  law,  the 
Lord's  day,  or  Christian  Sabbath,  is  a  non- judicial  day."  And 
there  are  nuisances  indictable  by  reason  of  being  committed  on 
this  day,'^  while  yet  no  single  act  of  Sabbath-breaking  is  a 
crime.  The  common  law  would  not  have  been  inconsistent  with 
itself  if  it  had  held  the  more  reprehensible  sorts  of  bargaining 
to  be  against  public  policy  when  conducted  on  the  Lord's  day, 
but  the  author  has  discovered  nothing  of  this  in  the  books ;  and, 
as  general  doctrine,  it  is  abundantly  settled  that  a  Sunday  con- 
tract is  good  when  it  does  not  come  in  conflict  with  any  stat- 
nte.**    Hence, — 

§  537.  Under  statutes. — ^The  statutes,  differing  considerably 
in  our  states,  and  not  exactly  following  in  their  terms  the  Eng- 
lish ones,  constitute  the  sole  basis  of  the  invalidity  of  Sunday 
contracts.  The  principles  on  which  they  operate  to  this  end 
were  stated  in  the  opening  part  of  this  chapter .*•  Any  act  of 
contracting  which  is  within  the  penalties  of  these  statutes,**" 
and  any  executory  contract  the  consideration  for  which  is  some- 


wi  Bishop,  Crlm.  Proced.  fi  207; 
Swann  t.  Broome,  1  W.  31.  526, 
S31,  3  Bar.  1595;  Story  v.  Elliot,  8 
Cow.  27,  18  Am.  D.  423;  Mackal- 
ler's  Case,  9  Ck).  65&,  665. 

"2  Bishop,  Crlm.  Law,  fi  965; 
Bishop,  Dir.  ft  F.  fi  662. 

M  Bloom  y.  Richards,  2  Ohio  St 
M7;  Batsford  v.  Every,  44  Barb. 
618;  Rex  y.  Whitnash,  7  B.  ft  C. 
696;  Dniry  y.  Defontaine,  1  Taunt. 
131;  Richmond  y.  Moore,  107  111. 
429,  47  Am.  R.  445;  Horacek  v. 
Keebler.  5  Neb.  355;  More  y.  Cly- 
mer,  12  Mo.  Ap.  11;  Hellams  y. 
Abercrombie,  15  S.  C.  110,  40  Am. 
R.  684.  Ordinary  labor  is  not  pro- 
hibited unless  by  statute.  Eden  y. 
People.  161  ni.  296,  43  N.  E.  1108, 
32  L.  R  A.  659. 

»  Ante,  fifi  471,  472. 

«« Chestnut  y.  Harbaugh,  28 
Smith,  Pa.  473;  Pike  y.  King,  16 
!•*  49;  Sayre  y.  Wheeler,  31  la. 
112;  Tucker  y.  West,  29  Ark.  386; 
Clottgh  y.  Ooggins,  40  la.  325; 
8>7re  y.  Wheeler,  32  la.  559;  Hus- 

15 


sey  y.  Roquemore,  27  Ala.  281; 
Hill  y.  Sherwood,  3  Wis.  343;  Love 
y.  Wells,  25  Ind.  503,  87  Am.  D. 
375;  Pattee  y.  Greely.  13  Met.  284 
Merriam  y.  Steams,  10  Gush.  257 
Sellers  y.  Dugan,  18  Ohio,  489 
Fennell  v.  Ridler,  5  B.  ft  C.  406;: 
Ainsworth  y.  Williams,  111  Wis. 
17,  86  N.  W.  551.  But  it  has  been 
held  that  where  one  party  to  a 
Sunday  contract  performs  his  part 
of  it  on  week  days  and  the  other 
accepts  what  is  done,  he  is  liable 
on  the  contract.  Bollin  y.  Hooper,. 
127  Mich.  287.  86  N.  W.  795,  8  Det. 
L.  N.  306.  An  ecclesiastical  cor- 
poration can  properly  transact  the 
business  of  voting  for  the  selection 
of  a  pastor  on  Sunday.  Arthur  y. 
Norfleld  Parish  Congregational 
Church  Soc,  73  Conn.  718,  49  Atl. 
241.  And  a  Sunday  subscription  is 
valid  under  a  statute  prohibiting 
common  labor,  as  such  is  a  work 
of  charity.  Church  v.  Donnell,  110 
la.  5,  46  L.  R.  A.  858,  81  N.  W.  171. 
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thing  unlawfully  done  on  the  Lord's  day,*^  is  void.  In  another 
work,  the  author  has  explained  these  statutes  in  their  criminal 
aspect,  and  to  some  degree  in  their  civil,  and  to  it  he  refers  the 
reader/*  The  caution,  often  repeated,  applies  here,  that  the 
practitioner  should  consult  the  particular  statutory  terms  and 
adjudication  of  his  own  State. 

§  538.  "Ordinary  calling." — ^Under  a  statute  forbidding 
persons  to  do  on  the  Lord's  day  what  is  within  their  ** ordi- 
nary calling,"  a  contract  of  sale  of  goods,  made  by  one  who 
does  not  carry  on  the  business  of  selling,  is  valid.**  And  so  is 
a  mortgage  **  or  promissory  note,*'  executed  on  Sunday,  in  a 
transaction  outside  of  the  maker's  ''ordinary  calling." 

§  539.  "Conmion  labor" — is  the  term  in  some  of  the  stat- 
utes, and  there  are  differences  of  judicial  opinion  as  to  what 
contracts  are  within  it.**  A  Sunday  contract  is  not  such 
*' labor"  as  ** disturbs  the  peace  and  good  order  of  society."*^ 

§  540.  "Labor,  business,  work" — ^are  explained  in  the  other 
book  mentioned.**  Affixing  one's  name  to  a  bond  is  "busi- 
ness;"** so  is  the  loaning  of  money.*®  The  driving  of  a  street- 
railway  car  is  "labor."  *^  These  statutes  conmionly  except 
what  is  done  from— 

§  541.  "Necessity  or  charity," — explained  also  in  the  other 
work.**  So  that,  if  a  contract  within  the  general  inhibition  is 
made  from  "necessity"  or  from  "charity,"  it  is  good;  **  other- 
wise not.** 


41  Slade  Y.  Arnold,  14  B.  Monr. 
287;  Morgan  v.  Bailey,  59  Ga.  683. 

42  2  Bishop,  Grim.  Law,  §§  950- 
970. 

48  Dniry  v.  Defontalne,  1  Taunt 
131;  Merritt  v.  Earle,  31  Barb.  38; 
Sanders  v.  Jobnson,  29  Ga.  526; 
Kaufman  v.  Hamm,  30  Mo.  387; 
Allen  V.  Gardiner,  7  R.  I.  22; 
Moore  v.  Murdock,  26  Cal.  514; 
Mills  y.  Williams,  16  S.  G.  593. 

44  Hellams  v.  Abercrombie,  15  S. 
G.  110,  40  Am.  R.  684.  And  see  2 
Bishop,  Grim.  Law,  §§  957,  958. 

4B  Sanders  t.  Johnson,  29  Ga. 
626. 

4«  2  Bishop,  Grim.  Law,  9  954. 

47  Richmond  v.  Moore,  107  111. 
429,  47  Am.  R.  445. 

48  2  Bishop,  Grim.  Law,  {  956. 

4t  De  Forth  ▼.  Wisconsin,  etc.  R. 


R.,  52  Wis.  320,  38  Am.  R.  737.  In 
Texas  a  bail  bond  is  not  void  be- 
cause executed  on  Sunday,  on  the 
principle  of  expressio  unius  ex- 
clusio  alterius.  Linsay  v.  State,  39 
Tex.  Grim.  Rep.  468,  46  S.  W.  1045. 

ooTroewert  v.  Decker,  61  Wis. 
46.  37  Am.  R.  808. 

61  Day  V.  Highland  Street  Ry., 
135  Mass.  113,  44  Am.  R.  447. 

B2  2  Bishop,  CrivcL,  Law,  §9  959, 
960. 

8s  Stewart  v.  Davis,  31  Ark.  618, 
25  Am.  R.  576;  Philadelphia,  etc. 
R.  R.  Y.  Lehman,  56  Md.  209,  226, 
40  Am.  R.  415;  Aldrich  v.  Black- 
stone,  128  Mass.  148;  Topeka  v. 
Hempstead,  58  Kan.  328, 49  Pac.  87. 

64Whelden  ▼.  Ghappel,  8  R.  I. 
230;  Anonymous,  12  Abb.  N.  Gas. 
468. 
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§  542.  Batiflcation-— New  contract. — ^The  void  Sunday  con- 
tract is  sometimes  spoken  of  by  the  courts  as  susceptible  of 
"ratification"  on  a  subsequent  week-day.*^'  But  the  better  form 
of  expression  is,  that,  as  it  is  void  and  not  voidable,  there  can 
be  no  technical  ratification  of  it  "*  yet  a  new  contract,  express 
or  implied,  may  be  made  on  the  same  subject,  as  though  noth- 
ing had  been  done  on  Sunday."^  At  the  same  time,  the  Sunday 
transaction  will  in  some  circumstances  render  a  new  contract 
practically  difficult  or  impossible.  Thus  it  has  been  held  that, 
if  money  is  borrowed  on  Sunday, — a  transaction  which,  it  ap- 
pears, vests  the  ownership  in  the  borrower,*' — the  law  will 
create  in  favor  of  the  lender  no  promise  of  repayment.'*  Nor, 
it  has  been  further  held,  will  any  express  promise  of  repay- 
ment, made  afterward,  avail  the  lender.    The  loan  is  gone.'* 


M  Tucker  y.  West,  29  Ark.  886; 
Harrison  ▼.  Colton,  31  la.  16; 
SmiUi  y.  Case,  2  Or.  190;  Perkins 
T.  Jones,  26  Ind.  499;  Banks  y. 
Werts,  13  Ind.  203;  Wilson  y.  Mil- 
ligan,  75  Mo.  41;  Kuhns  y.  Gates, 
92  Ind.  66;  Flynn  y.  Columbus 
GlQb,  21  R.  I.  634,  45  AtL  551. 

MPost,  {  614;  Riddle  y.  Keller, 
€1  N.  J.  Eq.  513,  48  AU.  818. 

"Day  y.  McAllister,  15  Cray, 
433;  Ladd  y.  Rogers,  11  Allen,  209 
Bradley  y.  Rea,  14  Allen,  20 
Tucker  y.  West,  supra;  Merl 
wether  y.  Smith,  44  Ga.  541 
Ryno  y.  Darby,  5  C.  E.  Green,  231 
Finn  y.  Donahue,  35  Conn.  216 
Pate  y,  Wright,  30  Ind.  476,  95 
Am.  D.  705;  Bradley  y.  Rea,  103 
Mass.  188,  4  Am.  R.  624;  Butler  y. 
Lee,  11  Ala.  885,  46  Am.  D.  230; 
Bainey  y.  Capps,  22  Ala.  288;  Pope 
y.  Linn,  50  Me.  83;  Reeves  y. 
Butcher,  2  Vroom,  224;  Kountz  y. 
Price,  40  Miss.  341;  Willihms  y. 
Paul,  6  Bing.  653;  Simpson  y. 
NichoUs,  3  M.  ft  W.  240,  244;  Van 
HoTen  y.  Irish,  3  McCrary,  443; 
Rosenblatt  y.  Townsley,  73  Mo. 
$36;  Winfleld  y.  Dodge,  45  Mich. 
355, 40  Am.  R.  476.  But  a  mere  ad- 
mission of  the  making  of  a  Sunday 
contract  does  not  effect  this.  Rid- 
dle y.  KeUer,  61  N.  J.  Bq.  513,  48 


Atl.  818;  Sherry  y.  Madler,  123  Wis. 
621, 101  N.  W.  1095. 

»8  Post,  §  545. 

5»Troewert  y.  Decker,  51  Wis. 
46,  37  Am.  R.  808. 

•0  Meader  y.  White,  66  Me.  90,  22 
Am.  R.  551.  I  am  not  quite  sure 
that  all  courts  will  hold  the  law 
in  this  way.  See  the  cases  cited 
in  preyious  notes  to  this  section. 
.And  that  parties  to  an  illegal  con- 
tract may  recede  therefrom  and 
pldce  themselyes  in  statu  quo,  ante, 
9  489.  The  right  to  rely  on  the 
illegality  of  the  Sunday  contract 
comes  from  the  law;  and  we  haye 
seen  the  doctrine  to  be,  that  one 
may  waiye,  by  his  promise,  and 
without  a  fresh  consideration,  a 
defense  which  the  law  has  giyen 
him.  Ante,  §§  94-98.  Why,  then, 
may  not  the  borrower,  on  a  week- 
day, when  his  act  is  yalld,  waive 
the  defense  of  the  Sunday  inyalid- 
ity,  and,  by  a  promise  of  payment, 
bind  himself  to  do  what  honesty 
demands?  The  Wisconsin  court 
held,  that,  if  on  Sunday  goods  are 
sold  on  credit  and  delivered,  then 
on  a  secular  day  the  purchaser 
promises  to  pay  for  them,  the  lat- 
ter promise  can  be  enforced.  Mel- 
choir  y.  McCarty,  31  Wis.  252,  11 
Am.  R.  605.    When  a  note  is  void 
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But,  where  one  makes  on  Sunday  a  void  promise  to  pay  to  an- 
other a  specific  indebtedness,  there  may  still  be  a  recovery  on 
the  original  transaction.*^ 

§  543.  Date — (Third  persons). — The  dating  of  a  contract 
on  a  week-day,  when  it  is  really  executed  on  Sunday,  does  not 
render  it  valid.'*  Still,  in  favor  of  an  innocent  party,  an  in- 
dorsee, assignee,  or  other  person  sustaining  a  like  relation  will, 
if  he  bona  fide  and  for  a  valuable  consideration  acquires  his 
interest  on  a  week-day,  hold  the  contract  as  good."  Nor,  if 
entered  into  on  a  week-day,  is  it  ill  because  dated  or  to  be  per- 
formed on  Sunday,'*  unless  something  unlawful  is  then  to  be 
done." 

§  544.  Delivery. — As  the  eflBcacy  of  a  legal  instrument  is 
imparted  by  its  delivery,  the  contract  may  be  good  though  writ- 
ten and  signed  on  Sunday,  if  delivered  on  another  day.'*  But 
a  promissory  note  signed  by  two  makers  on  Sunday,  and  on  a 
week-day  delivered  by  one  of  them,  will  not  bind  the  other 
maker,  for  the  Sunday  authorization  to  deliver  it  was  void.'^ 

§  545.  Executed. — When  a  Sunday  contract  has  been  exe- 
cuted,— that  is,  performed, — money  paid  and  goods  transferred 
under  it  cannot  be  recovered  back."    It  is  so  even  of  a  deed 


because  executed  on  Sunday,  re- 
covery may  be  had  on  the  maker's 
express  promise  to  pay  the  debt. 
Brewster  v.  Banta,  66  N.  J.  L.  367, 
49  Atl.  718. 

•iSayre  v.  Wheeler,  31  la.  112. 
See  Miller  v.  Lynch,  38  Miss.  344. 

«2Ante,  §  178;  Heller  v.  Craw- 
ford, 37  Ind.  279;  Parker  v.  Pitts, 
73  Ind.  597,  38  Am.  R.  155. 

wEvansville  v.  Morris,  87  Ind. 
269,  44  Am.  R.  763;  Leightman  v. 
Kadetska,  58  la.  676,  43  Am.  R. 
129;  Johns  v.  Bailey,  45  la.  241; 
Begbie  v.  Levy,  1  Tyrw.  130;  Heise 
V.  Bumpass,  40  Ark.  545.  See  Dil- 
lingham V.  Blood,  66  Me.  140. 

«*  Stacy  V.  Kemp,  97  Mass.  166; 
Aldridge  v.  Decatur  Branch  Bank, 
17  Ala.  45;  Lamore  v.  Frisbie,  42 
Mich.  186. 

w  Smith  V.  Wilcox,  24  N.  Y.  353, 
87  Am.  D.  302. 

MPrather  v.  Harlan,  6  Bush, 
185;  Dohoney  v.  Dohoney,  7  Bush, 


217;  Sherman  ▼.  Roberts,  1  Grant, 
Pa.  261;  Goss  v.  Whitney,  24  Vt. 
187;  Hilton  v.  Houghton,  35  Me. 
143.  See  McCalop  v.  Hereford,  4 
La.  An.  185;  Bryant  v.  Booze,  65 
Ga.  438;  Tuckerman  v.  Hinkley,  9 
Allen,  452;  Dickinson  v.  Rich- 
mond, 97  Mass.  45;  Stackpole  v. 
Symonds,  3  Fost.  N.  H.  229;  Glough 
V.  Davis,  9  N.  H.  500;  Gibbs,  etc. 
Manuf.  Co.  V.  Brucker,  111  U.  S. 
597;  King  v.  Fleming,  72  111.  21, 
22  Am.  R.  131;  State  v.  Toung,  23 
Minn.  551;  Hall  v.  Parker,  37  Mich. 
590,  26  Am.  R.  540. 

•7  Davis  v.  Barger;  57  Ind.  54. 

s^Ante,  §  509  and  note;  post, 
§  627;  Chestnut  v.  Harbaugh,  28 
Smith,  Pa.  473;  Finn  v.  Donahue, 
35  Conn.  216;  Uhler  ▼.  Applegate, 
2  Casey,  Pa.  140;  Greene  v.  God- 
frey, 44  Me.  25;  Shuman  v.  Shu- 
man,  3  Casey,  Pa.  90;  Kinney  ▼. 
McDermot,  55  la.  674,  39  Am.  R. 
191.  But  see  Tucker  v.  Mowrey.  12 
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of  land  into  which  the  grantee  has  entered ;  the  courts  will  not 
interfere  with  his  possession.^ 

§  546.    Sunday  payment. — ^Money  paid  on  Sunday  in  dis- 
eharge  of  a  debt,  and  retained  afterward,  is  effectual  for  the 


TO 


purpose. 


IX.    Contracts  contrary  to  the  Statutes  in  Regulation  of 

Business. 

§  547.  In  brief. — The  doctrines  of  the  last  sub-title  are  ap- 
plicable to  this.  And  the  rule  is,  that,  when  a  statute  forbids 
a  particular  business  generally,  or  to  unlicensed  persons,  any 
contract  made  in  such  business  by  one  not  authorized,  or  made 
with  the  view  of  violating  the  statute,  is  void.''^  Within  this 
principle,  is  a  sale  of  goods  to  be  used  in  the  business,  from 
one  who  has  knowledge  of  the  proposed  use." 

§  548.  Elsewhere. — ^The  various  statutes  of  this  sort — ^par- 
ticularly those  which  regulate  liquor  selling,^*  hawking  and 
peddling,^^  dealing  as  a  merchant,^"  and  some  other  like 
things^* — ^are  considered  by  the  author  in  his  ** Statutory 
Crimes."    Something  there  will  be  found  as  to  the  contract.^' 

The  Doctrine  of  this  Chapter  restated. 

§  549.  The  law,  for  convenience,  for  adaptation  to  our  in- 
firmities, and  to  some  degree  from  necessity,  has,  besides  its  doc- 
trines of  fundamental  right,  rules  more  or  less  technical,  and  a 
policy  of  the  like  sort.  So  it  must  refuse  to  enforce,  or  in  other 
words  it  must  hold  void,  contracts  which  violate  such  rules  or 
policy.    A  fortiori,  it  cannot  recognize  as  valid  any  undertaking 


Hlch.  378;  Smith  v.  Bean,  15  N.  H. 
677;  Sumner  v.  Jones,  24  Vt  317; 
Brazee  v.  Bryant,  50  Mich.  136. 

«»  ElUs  v.  Hammond,  57  Ga.  179. 

'•  Johnson  v.  Willis,  7  Gray,  164; 
Lamore  v.  Frisbie,  42  Mich.  186. 

^^Langton  v.  Hughes,  1  M.  &  S. 
593;  DeceU  v.  Lewenthal,  57  Miss. 
331,  34  Am.  R.  449;  Anding  v. 
Levy,  57  Miss.  51,  34  Am.  R.  435; 
Melchoir  v.  McCarty,  31  Wis.  252, 
U  Am.  R.  605;  Johnson  v.  Hulings, 
7  Out.  Pa.  498,  49  Am.  R.  131;  Ted- 
lick  T.  Hiner,  61  111.  189;  Solomons 
r.  Chesley,  58  N.  H.  238;  Walker 


"V.  U.  S.,  106  U.  S.  413;  Creekmore 
V.  Chitwood,  7  Bush,  317;  Hubbell 
V.  Flint,  13  Gray,  277;  Delvitt  v. 
Lander,  72  Wis.  120,  39  N.  W.  349. 

72  Ante,  9  535;  Langton  v. 
Hughes,  supra;  Tolman  v.  John- 
son, 43  la.  127;  Glass  v.  Alt,  17 
Kan.  444.  See  DUlingfaam  ▼.  Blood, 
66  Me.  140. 

7s  Bishop,  Stat  Crimes,  {fi  983- 
1070&. 

T4  lb.  {§  1071-1088.' 

T6  lb.  §§  1090-1092. 

T»  lb.  §§  1093-1098. 

TT  Particularly  at  §§  1030, 103L 
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to  do  what  fundamental  doctrine  or  legal  rule  directly  forbids. 
Nor  can  it  srive  effect  to  any  agreement  the  making  whereof  was 
an  act  violating  law.  So  that,  in  short,  all  stipulations  to  OTer- 
tum — or  in  evasion  of — ^what  the  law  has  established;. all  prom- 
ises interfering  with  the  workings  of  the  machinery  of  the  gov- 
ernment in  any  of  its  departments,  or  obstructing  its  officers  in 
their  official  acts,  or  corrupting  them;  all,  detrimental  to  the 
public  order  and  public  good,  in  such  manner  and  degree  as 
the  decisions  of  the  courts  have  defined;  all,  made  to  promote 
what  a  statute  has  declared  to  be  wrong, — are  void.  If  a  court 
should  enforce  them,  it  would  employ  its  functions  in  undoing 
what  it  was  established  to  do.  The  act  would  be  in  the  nature 
of  suicidei 
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OHAPTEB  XTX. 

THB  CONSTITUTIONAL  PROTECTION  OF  THE  OBLIGATION  OF 

CONTRACTa 

i  660.  IntroductloiL 

661-664.  General  doctrine. 

666-664.  Parties  and  contract. 

666, 666.  Laws  under  which  contract  made. 

667-676.  Laws  impairing  or  not 

676.  Doctrine  of  chapter  restated. 

§  550.  How  chapter  divided. — We  shall  consider,  I.  The  gen- 
eral doctrine;  n.  The  parties  and  the  contract;  IQ.  The  laws 
under  which  the  contract  is  made;  IV.  Subsequent  laws  as  im- 
pairing or  not  the  obligation. 

1.    The  General  Doctrine. 

§  551.  The  proTidoiL — ^The  Constitution  of  the  United 
States  binds  the  States,  not  the  United  States,^  by  the  pro-, 
visionthaf  no  State  shall  .  .  .  pass  any  .  .  .  law  impair- 
ing the  obligation  of  contracts."  *    Upon  this — 

§  552.    Nature  of  adjudications. — ^There  have  been  multi- 
tudes of  adjudications  in  the  State  tribunals,  and  enough  in 
those  of  the  United  States  to  render  the  doctrines  in  the  main 
settled.    The  ultimate  authority  in  these  cases,  to  which  the 
courts  of  the  States  are  required  to  yield,  is  in  the  Supreme 
Court  of  the  United  States ; '  so  that  no  decisions  in  conflict 
with  those  of  this  tribunal  are  in  force.    From  the  first,  the 
great  importance  and  wide  effect  of  this  provision  were  recog- 
nized, judges  have  expounded  it  with  multitudes  of  words, 
there  have  been  many  dissenting  opinions,  and  the  dicta  are 
a  wilderness  of  entanglement,  of  discord,  and  of  contradiction. 
Still,  on  the  whole,  the  results  are  such  as,  on  a  review,  are 
toxind  to  accord  with  sound  reason  and  common  sense.    In  the 
nature  of  things,  it  would  have  been  impossible  that  absolutely 

^IBvana  t.  Eaton,  Pet  C.  C.  322.      Marsh   v.   Putnam,   3   Gray,   551, 
*  Const  U.  S.  art.  I,  §  10.  554;  Boyle  v.  Zacharie,  6  Pet.  635. 

I  Bishop,  Written  Laws,  9  355; 
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nothing  should  be  adjudged  by  the  tribunal  of  last  resort  con- 
trary to  reason. 

§  553.  How  in  this  chapter. — A  work  so  condensed  as  the 
present  could  not,  whatever  its  author  might  desire,  travel 
anew  over  the  sinuous  ways  of  past  argumentation.  Nor  can 
it  profitably  refer  to  everything  found  in  the  reports  relating 
to  each  particular  question;  but,  by  the  help  of  the  digests, 
the  reader  can  readily  supply  for  himself  the  omissions, 
whether  of  cases  or  of  adjudged  points.  We  shall,  therefore, 
endeavor  to  forget  that  the  subject  is  one  of  vast  magnitude, 
and  take  a  condensed  view  of  it  in  the  simpler  light  of  such 
common  sense  as  God  has  supplied  for  the  occasion. 

§  554.  Doctrine  defined. — The  doctrine  derivable  from  the 
provision  under  consideration  is,  that,  whenever  a  contract,  be- 
tween whatever  parties,  and  on  whatever  subject,  has  been 
entered  into,  the  mutual  obligations  which  the  law  with  refer- 
ence whereto  it  was  made  imposed  on  the  parties,  cannot  be  cast 
off  or  diminished  by  any  subsequent  enactment  in  the  same 
State,  or  any  enactment  in  any  other ;  while  yet  the  State  legis- 
latures  are  at  liberty  to  modify  at  will  the  remedies,  but  not 
in  a  manner  or  degree  to  impair  the  obligation  itself.  More 
minutely, — 

n.    The  Parties  and  the  Contract. 

§  555.  Parties. — Contracts  between  any  parties  capable  of 
binding  themselves  are  within  this  provision ;  *  as,  between  two 
individuals,*  between  corporations  or  a  corporation  and  an  indi- 
vidual,® between  two  States,^  between  a  State  and  an  individual 
or  corporation.' 

§  556.  What  contracts. — ^It  is  believed  that  the  word  '  *  con- 
tracts, ' '  in  this  provision,  is  employed  in  its  wide  meaning ;  for 
example,  as  including  even  judgments."    And  the  reason  is. 


*  Green  v.  BIddle,  8  Wheat  1. 

5  Hills  V.  Carlton,  74  Me.  156; 
Holt  V.  Patterson.  74  N.  C.  650. 

fl  Gilfillan  v.  Union  Canal,  109  U. 
S.  401;  Louisiana  v.  St.  Martin's 
Parish,  111  U.  S.  716;  Hovelman  v. 
Kansas  City  Horse  R.  R.,  79  Mo. 
C32;  Myers  v.  Knickerbocker  Trust 
Co..  139  Fed.  (C.  C.  A.)  111. 

7  Green  v.  Biddle.  supra;  Spooner 
V.  McConnell,  1  McLean,  337. 


»  Fletcher  v.  Peck,  6  Cranch,  87 ; 
Terrett  v.  Taylor,  9  Cranch,  43; 
Pawlet  v.  Clark,  9  Cranch,  292; 
Hart  V.  Lamphire,  3  Pet  280. 

•  Ante,  §  141;  Gunn  v.  Barry,  15 
Wall  610;  Moser  v.  White.  29  Mich. 
59;  O'Brien  v.  Young,  95  N.  Y.  428, 
47  Am.  R.  64.  The  text  seems  op- 
posed to  the  later  interpretation 
by  the  United  States  Supreme 
Court.  Louisiana  v.  Mayor  of  N.  O., 
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that  there  is  no  principle  to  justify  interpretation  in  distin- 
guishing classes  with  regard  thereto.  In  the  Statute  of  Frauds 
and  other  like  statutes,  we  have  seen,  the  word  denotes  the  ac- 
tual contract  and  no  more,  not  extending  to  that  created  by 
law."  This  is  because  only  actual  contracts  are  within  the  dan- 
gers which  those  statutes  were  enacted  to  avoid ;  and  it  would 
do  violence  to  the  legislative  purpose,  and  work  a  partial  de- 
feat of  the  law  itself,  to  extend  them  to  created  contracts.  But 
there  is  no  ground  of  reason  for  making  a  like  distinction  under 
the  constitutional  provision  now  in  contemplation ;  so  that,  in 
just  principle,  on  a  question  little  illumined  by  decisions,  though 
constitutions  are  interpreted  similarly  to  statutes,*^  this  pro- 
vision should  be  held  to  protect  as  well  the  bargains  which  the 
law  makes  for  men  as  those  which  they  construct  for  them- 
selves."  Again,— 

§  557.  Executory  and  executed. — ^This  guaranty  is,  for  the 
like  reason,  construed  to  extend  equally  to  executory  and  to 
executed  contracts ;  *•  yet  to  nothing  which,  by  whatever  name 
called,  the  law  does  not  recognize  as  a  contract.  For  example, 
the  executory  agreement  to  marry  is  undoubtedly  within  the 
protection  of  this  provision ;  but  the  executed  agreement — that 
^1  the  marriage — ^is,  though  commonly  spoken  of  in  the  older 
Wks  and  sometimes  in  the  later  as  a  contract,  not  such  in -fact : 
therefore  to  the  status  of  marriage  this  constitutional  provision 
?ives  no  protection.**  So,  on  the  other  hand,  there  are  various 
€iecutory  agreements  which  the  law  refuses  to  carry  into  effect 
"HIS,  for  example,  those  without  consideration — made  valid  by 
being  executed.  An  illustration  of  this  is  a  gift,  which,  while 
fi  mere  promise,  is  of  no  effect,  but  it  becomes  good  on  the  thine: 
^^ing  delivered."    It  is  believed  that  this  constitutional  pro- 

IWU.  S.  288,  27  L.  Ed.  936;  Mor-  loAnte,  §§  191-199. 

^«y  y.  L.  S.  &  M.  S.  R.  CJo.,  146  "  Bishop,  Written  Law,  §  92. 

^'  8.  162,  36  L.  Ed.  925.     And  it  ,     "  See  Story,  Const.  §  1377. 

^  been  held  that  the  life  of  a  is  Farrington    v.    Tennessee,    95 

iadgment  to  be  rendered  on  a  con-  U.  S.  679,  683;  Green  v.  Biddle,  8 

tnwt  antedating  a  statute  could  Wheat.    1;    Fletcher    v.    Peck,    6 

not  be  abridged  thereby,  as  being  Cranch,  87,  137;    Dartmouth  Col- 

^ithln  the  prohibition  of  the  Fed-  lege  v.  Woodward,  4  Wheat.  518, 

«ral  constitution.     Fischer  v.  Kit-  641.  651. 

Unger  (Wash.),  81  Fac.  551.    See,  i^l  Bishop,  Mar.  ft  Div.  §§  3,  8, 

»l«o,  Essex,  etc.  Road  v.  Skinkle,  C65-C69;  Hunt  v.  Hunt,  131  U.  S. 

WO  U.  8.  340,  35  L.  Ed.  446,  where  1G5,  24  L.  Ed.  1109. 

*n  assessment  was  held  not  to  be  »»  Ante,  §  82;  Farrington  v.  Ten- 

^thin  the  term.  nessee,  supra. 
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tection  embraces  every  class  of  executed  contracts  which  the 
law  holds  to  be  valid,  however  and  on  whatever  ground  invalid 
while  executory;  though  not  every  question  within  this  doc- 
trine has  been  adjudged.*'    But — 

§  558.  Vested. — ^The  mere  fact  that  a  right  has  become 
vested  does  not  bring  it  within  the  protection  we  are  consider- 
ing; to  be  so,  it  must  have  come  by  contract.*^ 

§  559.  Corporation  franchise. — ^A  corporation  is  an  artificial 
creation  of  the  law,  embodying  a  part  of  the  legal  capabilities 
and  responsibilities  of  an  unincorporate  man.*'  It  is  often 
spoken  of  in  the  books  as  'immortal."  But  this  means  only 
that  it  has  ''the  capacity  of  perpetual  succession,"  to  quote 
from  Kent;  *•  or,  as  Blackstone  expresses  it,  that  it  **may  en- 
dure forever;" *•  in  other  words,  that  it  does  not  die  with  the 
individual  corporators.  Still,  by  the  common  law,  as  it  came 
with  our  forefathers  from  England,  it  might  be  put  an  end  to  by 
a  statute,  by  the  death  of  all  its  members  in  certain  cases,  by 
the  surrender  of  its  franchise,  or  by  forfeiture  of  its  charter.^* 
It  is  the  province  of  a  creator  to  bring  death  to  the  thing  cre- 
ted;  so  does  God  to  man,  and  so  in  reason  can  the  legislative 
power  to  the  corporation  to  which  it  has  given  existence. 
Never  did  one,  standing  by  the  death-bed  of  his  dying  friend, 
accuse  God  of  having  broken  a  ''contract."  But  the  doctrine 
has  widely  permeated  our  judicial  decisions  that,  as  to  private 
corporations,  such  as  those  for  establishing  banks,  railroads, 
institutions  of  learning,  private  charities,  and  the  like,  the  act 
of  incorporation  is,  after  acceptance  by  the  corporators,  a  con- 
tract, which  can  be  neither  modified  nor  taken  away  except 
by  their  consent.**    In  just  principle,  it  should  be  treated  as  be- 


i«  Consult  and  compare  Bona- 
parte v.  Camden,  etc.  R.  R.,  Bald. 
205;  Vlncennes  University  v.  Indi- 
ana, 14  How.  U.  a  268;  Farring- 
ton  V.  Tennessee,  supra. 

17  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  639,  540; 
Florentine  v.  Barton,  2  Wall.  210. 

18  1  Bishop,  Crim.  Law,  {  417. 
i»  2  Kent,  Com.  267. 

20 1  Bl.  Com.  484. 

21 1  Bl.  Com.  485;  2  Kent,  Com. 
305. 

22  Michigan  State  Bank  v.  Hast- 
ings, 1  Doug.  Mich.  225,  41  Am.  D. 


549;  Commercial  Bank  v.  State,  6 
Sm.  ft  M.  599;  Dartmouth  College 
V.  Woodward,  4  Wheat  518;  Provi- 
dence Bank  v.  Billings,  4  Pet  514; 
State  Bank  v.  Knoop,  16  How.  U.  S. 
309;  Dodge  v.  Woolsey,  18  How. 
U.  S.  331;  Jefferson  Branch  Bank 
V.  Skelly,  1  Black,  436;  The  Blng- 
hamton  Bridge,  3  Wall.  51;  Toung 
V.  Harrison,  6  Ga.  130;  People  v. 
Manhattan  Co.,  9  Wend.  351.  But 
a  right  granted  by  charter  reduced 
to  possession  comes  within  the 
protection  of  the  constitution.  Cap- 
ital City  Light  ft  Fuel  Co.  v.  City 
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ing  in  fact,  what  on  its  face  it  is,  a  law,  subject  to  repeal  like 
any  other  law,  yet,  during  its  continuance,  providing  special 
rules,  differing  more  or  less  from  the  general  ones,  under  which 
the  corporators  are  permitted  to  conduct  a  designated  business. 
If,  in  such  business,  they  make  a  contract,  it  is  protected  from 
violation  by  our  constitutional  guaranty ;  *'  but,  in  reason,  the 
incorporating  act  may  be  repealed,  whereupon  the  affairs  of  the 
corporation  must  be  closed  and  the  effects  distributed,  just  as 
the  transactions  of  a  man  may  be  put  an  end  to  by  death,  when 
his  estate  will  be  settled  up.  Whether  or  not  the  legislature 
has  also  the  power  to  modify  the  act  of  incorporation  against 
the  will  of  the  corporators  is  a  somewhat  different  question  ^ 
bat,  if  the  act  itself  is  not  a  contract,  it  is  difficult  to  say  that 
its  legislative  modification  violates  the  nonentity  of  a  non-ex- 
isting contract,  whatever  else  it  does.  And  there  are  cases 
which,  on  one  form  of  reasoning  or  another,  give  strength  to 
this  view."  Moreover,  as  fundamental  doctrine,  dwelling  in 
the  nature  of  things,  one  legislature  cannot  bind  a  future  one ;  ^^ 
therefore,  should  even  the  incorporating  act  declare  itself  irre- 
pealable,  thus  endeavoring  to  become  the  rule  of  action  for  the 
corporators  to  the  end  of  time,  this  declaration  would  be  a 
nullity  because  made  without  authority.  Hence,  even  if  we 
begin  by  assuming  the  incorporating  act  to  be  within  the  con- 
stitutional protection,  we  next  find  its  assumed  stipulation  of 
irrevocability  to  be  void  as  contrary  to  the  nature  of  things, — 
an  obstacle  which  a  written  constitution  is  equally  powerlesK 
with  a  statute  to  overcome.  Or,  if  we  do  not  press  this  argu- 
ment so  far,  it  teaches  us  that  the  constitution  should  not  be 
construed  as  attempting  to  subvert,  in  this  instance,  the  nature 
of  things.     Still, — 

§  560.    Reservation  of  power. — ^If  we  assume  that  the  act  of 
incorporation  is  a  contract,  its  exemption  from  repeal  or  modifi- 

of  Tallahassee,  186  XJ.  S.  401,  46  ana,  14  How.  XJ.  S.  268;  Curran  ▼. 

L.  Ed.  1219,  22  S.  Ct.  866.     But  Arkansas,  16  How.  U.  S.  304. 

legislaUve  acts  regulating  the  in-  2^  Mechanics,  etc.,  Bank  v.  De- 

temal  management  of  a  corpora-  holt,  1  Ohio  St.  591,  598;   Toledo 

tlon,  80  far  as  it  has  reference  to  Bank  v.  Toledo,  1  Ohio  St.  622; 

the  policy  of  the  State  are  within  State  v.  Southern,  etc.  R.  R.,  24 

its  reserved  power,  though  it  adds  Tex.  80.     And  see  Spring  Valley 

to  the  hurden  of  the  stockholder.  Water-works  ▼.  Schottler,  110  U.  S. 

etc  Hinckley  v.  Schwarzchild,  etc,  347. 

Co.,  95  N.  Y.  S.  357,  107  App.  Div.  26  Bishop,  Written  Laws,  §§  31^ 

470.  147. 
2<yincennes  University  v.  Indl- 
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cation  will  not  exist  where  the  act  itself^  or  a  clause  in  the  con- 
stitution or  statutes  of  the  incorporating  State,  declares  it  to  be 
subject  thereto.**  As  this  sort  of  contract,  like  any  other,  sur- 
vives all  changes  of  government,*^  and  as  we  hope  for  the  con- 
tinued life  of  the  Constitution  of  the  United  States,  many  of 
our  State  legislaturt.  s  have  taken  advantage  of  this  principle 
to  protect  future  generations,  and  even  their  own,  from  what 
may  prove  to  be  intolerable  burdens.  No  one  can  foresee  with 
what  tenacity  judicial  error  may  be  adhered  to  in  the  future; 
and,  if  it  is  really  and  perpetually  true  that  any  foolish  legisla- 
ture can  bind  the  people  of  their  State  forever,  so  that  neither 
a  new  constitution  nor  a  statute  can  disinthrall  them, — if  it  can 
create  an  artificial  monster  which  no  power  can  ever  there- 
after slay, — ^it  is  but  the  highest  wisdom,  even  higher  than  that 
from  which  this  clause  in  the  Constitution  of  the  United  States 
proceeded,  to  do  what  can  be  done  to  avert  the  terrible  conse- 
quence.   Happily, — 

§  561.  Public  corporations. — ^It  is  uniformly  held  that  the 
foregoing  doctrine  does  not  extend  to  acts  creating  corporations 
*'for  public  purposes  only,  such  as  cities,  towns,  parishes,  and 
other  public  bodies.""  The  legislature  may,  at  will,  create, 
modify,  or  abolish  such  corporations.**  But  contracts  made  by 
them  are  protected  like  any  other.** 

§  562.  Governmental  officers — ^are  not,  as  we  have  seen 
within  the  protection  of  this  provision  in  respect  of  their  offices 
and  salaries.*^ 

§  563.  Contracts  by  state— (Grants — ^Taxation). — ^Though, 
in  just  principle,  yet  contrary  to  the  usual  course  of  adjudica- 


2«  Greenwood  v.  Freight  Co.,  105 
U.  S.  13;  Sherman  v.  Smith,  1 
Black,  587;  Del.  R.  R.  v.  Tharp.  5 
Harring.  Del.  454;  Bangor,  etc.  R. 
R.  V.  Smith,  47  Me.  34;  State  v. 
Person,  3  Vroom,  134;  In  re  Lee  ft 
Ck>.'s  Bank,  21  N.  Y;  9;  Common- 
wealth V.  Fayette  County  R.  R.,  5 
Smith,  Pa.  452;  Wales  v.  Stetson, 
2  Mass.  143,  146,  3  Am.  D.  39;  Citi- 
zen's Sav.  Bank  v.  Owensboro,  173 
U.  S.  G44,  43  L.  Ed.  840;  Bienville 
Water,  etc.  Co.  v.  Mobile,  186  U.  S. 
222,  46  L.  Ed.  1132. 

27  Dartmouth  College  Y.  Wood- 
ward, 4  Wheat.  518. 

28  Story  Const.  §  1393,  referring 


to  Terrett  v.  Taylor,  9  Cranch,  43, 
52;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  663,  694;  Cov- 
ington V.  Kentucky,  173  U.  S.  241, 
43  L.  Ed.  679. 

2»  Bishop,  Written  Laws,  §  18;  2 
Kent,  Com.  305;  East  Hartford  v. 
Hartford  Bridge,  10  How.  U.  S. 
511;  State  Bank  v.  Knoop,  16  How. 
U.  S.  369;  Bissell  v.  Jeffersonville, 
24  How.  U.  S.  287. 

80  Louisiana  t.  St.  Martin's,  111 
U.  S.  716;  Von  Hoffman  v.  Qulncy, 
4  Wall.  535. 

8i  Ante,  §  208;  Butler  v.  Pennsyl- 
vania, 10  How.  U.  S.  402. 
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tion,  a  private  act  of  incorporation  is  not  a  contract,'*  still,  both 
in  reason  and  on  authority,  a  State  is  competent  to  enter  into 
contracts,  the  obligation  whereof  it  cannot  impair.'^*  Of  this 
sort,  for  example,  is  a  grant  of  lands.'*  And  it  is  the  same  of  a 
provision  in  the  grant  that  the  lands  shall  not  be  taxed.*'  So 
also  a  State  may,  for  a  valuable  consideration,  surrender  other 
rights  of  taxation.'*  But  a  mere  special  statute  exempting 
certain  property  is  not  a  contract,  and  it  may  be  repealed  at 
the  legislative  pleasure.*''  It  has  been  questioned,  with  great 
force  of  reasoning,  whether  a  State  legislature  has  the  power 
thus  to  surrender  its  right  of  taxation,  so  as  to  bind  future  leg- 
islatures, but  the  decisions  are  as  just  stated.    Beyond  this, — 

§  564.  Police  power  of  State. — It  is  settled,  as  well  on  au- 
thority as  in  reason,  that  a  legislature  cannot  bind  its  successors 
to  forbear  the  exercise  of  those  governmental  functions  which 
they  may  deem  needful  to  preserve  the  good  order,  happiness^ 
health,  or  morality  of  the  people.'*  So  that,  for  example,  a 
statute  is  valid  which  forbids  the  carrying  on  of  a  lottery  un- 
der a  franchise  previously  bought  of  the  State,  by  the  parties, 
and  paid  for.**  And  a  liquor  license,  granted  and  paid  f or^ 
will  not  protect  sales  made  in  violation  of  subsequent  legisla- 


tion. 


40 


n  Ante,  §  559. 

» State  y.  Barker,  4  Kan.  379, 
435;  United  States  v.  Great  Falls, 
etc.  Co.,  21  Md.  119. 

»*  Fletcher  y.  Peck,  6  Cranch,  87; 
Terrett  y.  Taylor,  9  Cranch,  43; 
Pawlet  v.  Clark,  9  Cranch.  292; 
Hart  y.  Lamphire,  3  Pet.  280;  Jttc- 
Gee  y.  Mathis,  4  Wall.  143. 

*5New  Jersey  y.  Wilson,  7 
Cranch,  164;  McGee  y.  Mathis, 
supra;  Thompson  y.  Hoi  ton,  6  Mc- 
Lean, 386.  See  Bank  of  Com.  y. 
Tennessee,  161  U.  S.  142,  40  L.  Ed. 
G4&.  And  where  the  charter  of  a 
corporation  exempts  its  property 
from  taxation.  State  y.  Ala.  Bible 
Soc,  134  Ala.  632,  32  So.  1011. 

^Farrington  y.  Tennessee,  95 
C.  S.  679;  State  Bank  y.  Knoop,  16 
How.  U.  S.  369;  Ohio  Ldfe  Ins., 
etc:  Ca  y.  Deboit,  16  How.  U.  S. 
416;  Wright  y.  Sill,  2  Black,  544; 
Stone  y.  Farmers'  Bank,  174  U. 
8.  411,  42  L.  Bd.  1027.    But  there 


mnst  be  a  legal  consideration. 
Grand  Lodge  y.  New  Orleans,,  166 
U.  S.  149,  40  L.  Bd.  951. 

37  Christ  Church  v.  Philadelphia, 
24  How.  U.  S.  300;  People  v.  Com- 
missioners of  Taxes,  47  N.  T.  501. 
And  see  Proyidence  Bank  y.  Bil- 
lings, 4  Pet.  514. 

38  Beer  Company  y.  Massachus- 
etts, 97  U.  S.  25,  33;  Stone  v.  Mis- 
sissippi, 101  U.  S.  814;  Butchers,' 
etc.  Co.  y.  Crescent  City  Liye- 
stock,  etc.  Co.,  Ill  U.  S.  746;  Chic. 
ft  C.  R.  R.  V.  Nebraska,  170  U.  S. 
71,  42  L.  Ed.  948;  Holden  y.  Hardy, 
169  U.  S.  392,  42  L.  Bd.  780;  City 
of  Chicago  y.  Chic.  Union  Traction 
Co.,  199  111.  259,  65  N.E.  243,  59 
L.  R.  A.  666. 

3»  Bishop,  Stat  Crimes,  fi  957; 
Stone  y.  Mississippi,  supra;  Doug- 
las y.  Kentucky,  168  U.  S.  488,  42 
L.  Bd.  553. 

«» Bishop,  Stat  Crimes,  fifi  992a^ 
1001. 
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1 
i 


m.    The  Laws  under  which  the  Contract  is  made. 

§  565.  Deemed  part  of  contract. — ^Irrespectively  of  the  doc- 
trine already  explained,  that,  in  general,  the  law  enters  into  a 
contract  and  constitutes  a  part  of  it,**  the  terms  of  our  consti- 
tutional provision  establish  this  rule  absolutely,  and  exclude 
exceptions,  as  to  the  contracts  to  which  it  relates.  The  "obli- 
gation" of  a  contract  is,  by  the  simple  meaning  of  the  expres- 
sion, the  duty,  in  exact  form  and  measure,  which  the  law  at  the 
time  and  place  of  the  making,  assuming  the  place  of  its  con- 
templated performance  to  be  within  the  jurisdiction  of  the  same 
law,  imposes  on  the  parties.**  **  Illustrations  of  this  proposi- 
tion are  found  in  the  obligation  of  the  debtor  to  pay  interest 
after  the  maturity  of  the  debt,  where  the  contract  is  silent, — in 
the  liability  of  the  drawer  of  a  protested  bill  to  pay  exchange 
and  damages, — and  in  the  right  of  the  drawer  and  indorser  to 
require  proof  of  demand  and  notice.  These  are  as  much  inci- 
dents and  conditions  of  the  contract  as  if  they  rested  upon  the 
basis  of  a  distinct  agreement."" 

§  566.  Under  conflicting  laws. — ^This  is  not  the  place  to  in- 
quire, in  detail,  how  far  the  doctrine  is  to  be  modified  when 
applied  to  a  contract  made  in  one  State,  to  be  performed  in 
another.  In  reason,  if,  under  the  rules  to  be  stated  in  a  chap- 
ter further  on,  a  contract  is  to  be  interpreted  by  laws  other  than 
those  of  the  locality  where  made,  they,  instead  of  the  local  laws, 
should  be  read  as  parts  of  its  stipulations,  when  we  are  consid- 
ering the  effect  thereon  of  this  constitutional  provision.  But 
the  courts  have  not  looked  at  the  matter  quite  so — or,  at  least, 
have  added  other  questions  to  this  one — when  determining  the 
effect  of  State  insolvency  laws."  It  will  compensate  the  astute 
practitioner  to  give  to  this  sort  of  question,  whenever  it  arises, 
a  fresh  and  independent  investigation. 

rV,    Subsequent  Laws  impairing  or  not  the  Obligation. 

§  567.  In  general. — ^Viewing  a  contract,  therefore,  as  con- 
sisting both  of  the  words  of  the  parties  and,  mingled  therewith, 


41  Ante,  §§  439-441. 

42  Von  Hoffman  v.  Quincy,  4 
Wall.  535,  550;  Robards  v.  Brown, 
40  Ark.  423;  Bedford  v.  Eastern 
Bldg..  etc.  Ass'n,  181  U.  S.  227,  45 
L.  Ed.  834. 

48  Swayne,  J.,  in  Von  Hoffman  v. 
-Quincy,  supra,  at  p.  550. 


44  Ogden  V.  Saunders,  12  Wheat 
213;  Boyle  v.  Zacharie,  6  Pet  635. 
643;  Suydam  v.  Broadnax,  14  Pet 
67;  Hills  v.  Carlton,  74  Me.  156, 
and  cases  there  cited;  3  Pars.  Ck>nt 
553, 554. 
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of  all  relevant  provisions  of  the  law  under  which  it  was  made,*^ 
if  now  we  find  any  obligation  which  the  mingled  contract  im- 
poses on  either  party  attempted  to  be  augmented,  diminished, 
or  otherwise  changed  by  a  later  statute  to  the  detriment -of. 
either,  the  enactment  will  be  ineffectual  for  the  purpose.*'  Not 
only  is  the  annihilation  thereby  of  the  entire  stipulations,  thus 
appearing,  impossible;*'  but,  for  example,  no  abatement  of 
the  interest  which  the  law  of  a  contract  allowed,**  no  other 
diminution  of  a  sum  payable,  no  injurious  change  in  the  manner 
or  time  of  payment,*'  no  permission  to  the  jury  to  estimate  val- 
ues which  the  parties  had  in  their  contract  determined,'^°  no 
other  tampering  with  the  original  ** obligation,"*^  is  permissi- 
ble.   It  follows  that, — 

§  568.  Subsequent  to  contract. — ^For  a  statute  to  be  obnoxi- 
ous to  this  provision,  it  must  be  made  subsequently  to  the  con- 
tract; since,  as  we  have  seen,  the  prior  laws  are  interpreted 
into  it,  and  thereby  rendered  parts  thereof  .'^^  But,  in  reason, 
the  prior  laws  covered  by  this  proposition  can  be  those  only 
under  which  the  contract  came  into  existence;  and  neither 
prior  nor  subsequent  ones  of  another  State,  where  its  enforce- 


«Ante,  §S  565,  566. 

M  Green  y.  Biddle,  8  Wheat  1; 
Bronson  v.  Kinzie,  1  How.  U.  S. 
311,  316;  Lathrop  v.  Brown,  1 
Woods,  474;  Winter  v.  Jones,  10 
Ga.  190,  54  Am.  D.  379;  Gladney 
▼.  Lydnor,  172  Mo.  318,  12  S.  W. 
554,  95  Am.  St  Rep.  517,  60  L.  R. 
A  880. 

^^Sturges  Y.  Crowninshield,  4 
Wheat  122;  McElvain  v.  Mudd,  44 
Ala.  48,  61,  4  Am.  R.  106;  Fltz- 
patrlck  T.  Hearne,  44  Ala.  171,  4 
Am.  R.  128;  Curry  v.  Davis,  44 
Ala.  281;  McNealy  v.  Gregory,  13 
Fla.  417;  Calhoun  y.  Calhoun,  2 
S.  C.  283. 

MAnte,  S  565;  Cecil  v.  Deyerle, 
28  Grat  775;  Kent  v.  Kent,  28 
Grat  840;  Pretlow  v.  Bailey,  29 
Grat  212;  Roberts  v.  Cocke,  28 
Grat  207;  Brewer  v.  Otoe,  1  Neb. 
373. 

«» Golden  v.  Prince,  3  Wash.  C. 
C.  313;  Randolph  v.  Middleton,  11 
C  E.  Green,  543;  Farmers'  Bank 
▼.  Gonnell,  26  Grat  131.    Compare 


with  Houston  v.  Jefferson  College, 
13  Smith,  Pa.  428. 

00  Wilmington,  etc.  R.  R.  v. 
King,  91  U.  S.  S. 

61  State  V.  Richmond,  etc  R.  R., 
73  N.  C.  527,  21  Am.  R.  473;  Con- 
solidated Ass'n  Y.  Lord,  35  La.  An. 
425;  Hovelman  v.  Kansas  City 
Horse  R.  R.,  79  Mo.  632;  Old  Do- 
minion Bank  v.  McVeigh,  20  Grat 
457;  State  v.  Gatzweiler,  49  Mo.  17, 
8  Am.  R.  119;  Wilson  v.  Isen- 
meyer,  185  U.  S.  62,  46  L.  Ed.  804, 
22  S.  Ct  573;  Weist  v.  WuUer,  210 
Pa.  143,  59  Atl.  820.  Nor  in  the 
case  of  a  municipal  corporation, 
which  has  to  provide' payment  of 
its  obligations  by  taxation,  this 
power  cannot  be  taken  away  by 
subsequent -legislation.  City  of  Ft, 
Madison  y.  Ft.  Madison  Water  Co., 
134  Fed.  214,  67  C.  C.  A.  142. 

B2  Railroad  v.  McClure,  10  Wall. 
511;  Penney  v.  Nelson,  183  U.  S. 
147,  46  L.  Ed.  125;  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  Ed.  439. 
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ment  may  be  sought,  can  be  effectual,  whatever  their  terms,  to 
impair  an  obligation  which  the  law  of  the  contract,  at  the  time 
of  its  making,  imposed/' 

§  569.  Changes  of  judicial  decision. — ^The  power  both  of 
making  and  of  repealing  laws  is  in  our  legislatures;  and  the 
courts  have  no  jurisdiction,  even  to  the  minutest  degree,  in  the 
matter.  They  can  say  what  a  law  means;  and,  if  afterward 
they  see  that  they  have  made  a  mistake,  they  can  correct  their 
1  error  by  an  overruling  of  the  former  decision.  The  consequence 
of  which  overruling  is,  that  the  blunder  is  thenceforward 
deemed  never  to  have  been  law.  This  doctrine  is  fundamental 
in  our  jurisprudence,  rendered  irrepealable,  it  is  believed,  by 
various  provisions  of  our  written  constitutions  both  National 
and  State.  Still,  unhappily,  in  seeming  violation  of  this  doc- 
trine, the  courts  have  held  that,  where  a  statute  has  received 
what  they  term  a  settled  exposition,  then  a  contract  has  been 
made  which  under  it  is  good,  there  is  created  an  ** obligation'* 
which  cannot  be  overturned  by  decisions  overruling  the  earlier 
exposition."* 

§  570.  State  constitution. — ^A  provision  added  to  the  con- 
stitution of  the  State,  or  incorporated  into  a  new  one,  is  as  in- 
effectual to  impair  the  obligation  of  a  prior  contract  as  woukl 
be  the  same  in  a  statute.    It,  also,  is  a  **law."  " 

§  571.  Remedy. — ^The  procedure  for  enforcing  an  obligation 
is  no  part  of  the  obligation  itself.  And  it  has  become  estab- 
lished doctrine  that  the  legislative  power  may,  at  pleasure, 
change  the  remedy  by  any  provisions  which  do  not  also  impair 
the  right.'*  In  the  supreme  court  of  the  United  States  the  rule 
was  stated  to  be,  that,  "in  modes  of  proceeding  and  forms  to 
enforce  the  contract,  the  legislature  has  the  control,  and  may 
enlarge,  limit,  or  alter  them,  provided  it  does  not  deny  a  remedy 


B8  Ante,  S  554. 

84  Douglass  V.  Pike,  101  U.  S. 
677;  Walker  v.  State,  12  S.  C.  200; 
Havemeyer  v.  Iowa,  3  Wall.  294; 
Thomson  v.  Lee,  3  Wall.  327;  Los 
Angeles  v.  Los  Angeles  City  Water 
Co.,  177  U.  S.  575,  44  L.  Ed.  894. 
But  the  prohibition  of  the  impair- 
ment of  contracts  does  not  compel 
courts  to  put  the  same  construc- 
tion on  two  successive  statutes 
whose  language  is  similar.    Wood 


V.  Brady,  150  U.  S.  23,  37  L.  Ed. 
981. 

BB  Bishop,  Written  Laws,  {  11a; 
RaUroad  v.  McClure,  10  Wall.  511; 
Roach  y.  Gunter,  44  Ala.  209,  4 
Am.  R.  132;  Delmaa  v.  Insurance 
Co.,  14  Wall.  661;  N.  O.  Gas  Co.  v. 
La.  Light  Co.,  116  U.  S.  672,  29  L. 
Ed.  516. 

B«  Bishop,  Written  Laws^  §S  84, 
86a,  175-178. 
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or  so  embarrass  it  with  conditions  or  restrictions  as  seriously  to 
impair  the  value  of  the  right. ' ' "    Thus;— 

§  572.  niustratioiis.— Legislation  is  valid  which  authorizes 
the  parties  in  interest  to  sue  in  their  own  names  on  prior  con- 
tracts," which  makes  criminal  the  breach  of  such  contracts,"^ 
which  subjects  existing  debts  to  garnishment,***  which  abolishes 
imprisonment  for  such  debts/^  which  compels  creJiitors  to  sue 
their  debtors  within  a  limited  time  stated  or  be  barred  of  the 
right,"  which  determines  the  tribunal  and  how  to  proceed  be- 
fore it ;  ••  but  not,  as  said  before,  which  takes  away  all  remedy, 
or  so  shapes  it  as  materially  to  diminish  the  right.'*  Of  the  lat- 
ter sort,  for  example,  is  a  statute  prohibiting  any  judicial  sale 
of  the  debtor's  property  for  less  than  a  specified  part  of  its  ap- 
praised value,"  or  withdrawing  it  from  legal  process,**  or  tak- 
ing away  a  lien  which  a  prior  procedure  had  caused  to  attach.*^ 


•T  Woods*  J.,  In  Penniman's  Case, 
103  U.  S.  714,  720.  And  see  Curtis 
V.  Whitney,  13  Wall.  68;  Woodmfl 
T.  Scruggs,  27  Ark.  26,  11  Am.  R. 
777;  McCreary  v.  State,  27  Ark. 
425;  Holland  v.  Dlckerson,  41  la. 
367;  Ooodale  v.  Fennell,  27  Ohio 
8t  426,  22  Am.  R.  321;  Kendall  v. 
Fsder,  199  111.  294,  65  N.  E.  318; 
Oshkosh  Waterworks  Co.  v.  City 
of  Oahkosh,  187  U.  S.  437,  47  L.  Ed. 
— ,  23  S.  Ct.  234;  Conn.  Mut  L. 
Ins.  Co.  y.  Sprattey,  172  U.  S.  602, 
43  L.  Ed.  569. 

••Crawford  y.  Branch  Bank,  7 
How.  U.  a  279. 

M  Blann  y.  State,  39  Ala.  353,  84 
Am.  D.  788. 

••Phllbrick  y.  Philbrick,  39  N. 
H.468. 

nPenniman'B  Case,  103  U.  S. 
714;  Lee  y.  Gamble,  3  Cranch,  C.  C. 
374;  Starges  y.  Crowninshield,  4 
Wheat  122. 

•3  Sturges  y.  Crowninshield, 
nipra;  GilflUan  y.  Union  Canal, 
109  U.  S.  401;  Wilson  y.  Isen- 
mejer,  185  U.  S.  62,  46  L.  Ed.  804; 
Wheeler  y.  Jackson,  137  U.  S.  255, 
34  U  Ed.  659. 

••League  y.  De  Toung,  11  How. 
U.  8.  185;  Baltimore,  etc.  R.  R.  y. 
NesMt,  10  How.  U.  S.  395.  Rules 
of  evidence  may  be  changed.  Marx 

16 


V.  Hauthom,  148  U.  S.  181,  37  U 
Ed.  410. 

•4  Johnson  y.  Winslow,  64  N.  C 
27;  Coffman  y.  Bank  of  Kentucky^ 
40  Miss.  29,  90  Am.  D.  311;  Hill  y.- 
Boyland,  40  Miss.  618;  Wilcox  y,- 
Davis,  7  Minn.  23;  Keough  y.  Mc- 
Nitt,  7  Minn.  30;  Barnity  y.  Bev- 
erly, 163  U.  S.  122,  41  L.  Ed.  93; 
McGahey  v.  Virginia,  135  U.  S.  693, 
34  L.  Ed.  304.  But  State  can  abro- 
gate remedy  if  it  substitutes  an- 
other and  adequate  remedy.  City 
ft  L.  R.  R.  y.  New  Orleans,  157  U. 
S.  224,  39  L.  Ed.  679.  And  State 
may  give  additional  and  more 
summary  remedy  for  breach.  Ste- 
phens y.  Cherokee  Nation,  174  U. 
S.  478,  43  L.  Ed.  1041. 

••Bronson  y.  Kinzle,  1  How.  U. 
S.  311;  McCracken  y.  Hayward,  2 
How.  U.  S.  608;  Gantly  v.  Ewing, 
3  How.  U.  S.  707;  Howard  y.  Bug- 
bee,  24  How.  U.  S.  461;  Robards  v. 
Brown,  40  Ark.  423;  Lancaster 
Sayings  Inst.  y.  Reigart,  2  Pa.  Law 
Jour.  Rep.  238. 

••  State  y.  Bank  of  the  State,  1 
S.  C.  63.  See  Barnity  y.  Beverly^ 
163  U.  S.  130,  41  L.  Ed.  93. 

•TGunn  y.  Barry,  16  Wall.  610; 
Blouin  y.  Leelet,  109  La.  709,  88 
S0.74L 
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But  laws  exempting  from  levy  reasonable  portions  of  the  debt- 
or's property,  on  which  there  is  no  actual  lien,  are  valid  as  to 
both  prior  and  subsequent  contracts.** 

§  573.  Eminent  domain. — ^The  right,  incident  to  every  gov- 
ernment, and  with  us  exercised  both  by  the  States  and  by  the 
United  States,  of  taking  with  due  compensation  private  prop- 
erty for  public  use,  '•  is  in  no  degree  qualified  by  our  constitu- 
tional provision;  but  it  extends  the  same  to  real  and  personal 
property,  corporation  franchises,  and  other  rights,  which  were 
vested  through  contract,  as  to  things  which  came  otherwise  to 
their  possessors.''**  In  this  way,  for  example,  the  toll-bridge  of 
a  private  corporation  may  be  transferred  to  the  public  and 
made  free.'^^    Again, — 

§  574.  Regulations  of  property. — ^To  a  degree  which  it  is 
not  within  the  scope  of  our  present  inquiries  precisely  to  ascer- 
tain, the  legislature  may  regulate  the  use  of  private  property, 
the  same  as  it  may  the  conduct  of  its  owners.''*  There  is  no 
distinction,  as  to  this,  between  property  which  has  been  vested 
through  a  contract  and  any  other ;  it,  and  all  other  things  are, 
for  the  public  good,  subject  to  the  legislative  control.^*  Fi- 
nally,— 

§  575.  Interfering  with  franchise. — ^After  a  corporation 
franchise,  afi!ecting  public  rights,  has  been  granted, — ^as,  for 
example,  to  maintain  a  toll-bridge, — ^the  legislature  may  law- 


««  Cooley  Const  Llm.  287, 288,  re- 
ferring, among  other  places,  to 
Bronson  v.  Kinzle,  1  How.  U.  S. 
311.  And  see  this  place  in  Cooley 
for  various  other  authorities  and 
illustrations.  Folsom  y.  Asper,  25 
Utah,  299,  71  Pac.  315. 

«»  Kohl  V.  United  States,  91  U.  S. 
367;  Secombe  v.  R.  R.,  23  Wall.  108; 
Jones  y.  V^alker,  2  Paine,  688; 
Perry  y.  Wilson,  7  Mass.  393,  395; 
Cooper  y.  Williams,  4  Ohio,  253, 
22  Am.  D.  745;  Charles  Riyer 
Bridge  y.  Warren  Bridge,  7  Pick. 
344,  445. 

TO  West  Riyer  Bridge  y.  Dix,  6 
How.  U.  S.  507;  Philadelphia,  etc. 
Ry.'s  Appeal,  6  Out  Pa.  123;  State 
V.  Noyes,  47  Me.  189;  Red  Riyer 
Bridge  y.  Clarksyille,  1  Sneed, 
Tenn.  176;  Richmond,  etc.  R.  R.  y 


Louisa  R.  R.,  13  How.  U.  S.  71; 
New  York  Central,  etc.  R.  R.  y. 
Metropolitan  Gas-light  Co.,  63  N. 
T.  326,  334.  A  contract  may  be 
taken  under  condemnation  pro- 
ceedings the  same  as  tangible  prop- 
erty. Long  Island,  etc.  Sup.  Co.  v. 
Brooklyn,  166  U.  S.  685,  41  L.  Ed. 
1165. 

71  In  re  Towanda  Bridge,  10  Nor- 
ris,  Pa.  216;  Central  Bridge  y.  Low- 
ell, 4  Gray,  474,  481. 

72  Commonwealth  y.  Tewksburyt 
11  Met.  55.  And  see,  for  yarious 
illustrations.  Bishop,  Stat  Crimes, 
§S  793,  957,  995,  1130;  Brown  v. 
Smart,  145  U.  S.  454,  36  L.  Ed.  773. 

78  Ante,  8  564;  Bishop,  Stat. 
Crimes,  §  957;  People  y.  Boston, 
etc.  R.  R.,  70  N.  Y.  569. 
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fully  authorize  another  corporation  to  do  the  like,  or  otherwise 
set  up  a  rival  interest,  especially  if  there  has  been  no  express 
undertaking  to  forbear.''* 

The  Doctrine  of  this  Chapter  restated. 

§  576.  The  constitutional  provision  under  consideration 
binds  the  States  and  not  the  United  States,  yet  the  supreme 
court  of  the  United  Stafes  is  the  final  arbiter  of  all  questions  of 
its  infraction.  The  States  may,  by  their  laws,  render  subse- 
quent contracts  subject  to  change  or  disruption  by  l,ater  legis- 
lation; yet,  when  this  power  has  not  been  exercised,  and  there 
is  nothing  equivalent  thereto  in  the  stipulations  of  the  parties, 
a  contract  relating  to  private  interests  can  be  dissolved  or  va- 
ried only  by  mutual  consent.  And  still  the  remedies  for  enforc- 
ing it  may  be  modified  from  time  to  time,  by  legislation,  to  any 
extent  which  does  not  impair  the  original  ** obligation,"  yet  no 
further;  and,  a  fortiori,  they  cannot  be  altogether  taken  away. 
At  the  same  time,  the  contract  is,  to  the  like  extent  as  other  in- 
terests and  things,  liable  to  be  appropriated  by  legislation,  yet 
not  without  due  compensation,  to  the  public  use ;  and  it  is  like- 
wise within  the  power  which  makes  criminal  whatever  the  leg- 
islative body  deems  to  be  detrimental  to  the  public  good. 

7«  Charles  River  Bridge  v.  War-  CoUlns  v.  Sherman,  31  Miss.  679. 

ren  Bridge,  7  Pick.  344;  Butchers/  Unless   the   grant   Is    in    express 

etc  Co.  T.  Crescent  City  Live-stock,  terms    exclusive.      N.    O.    Water- 

etc.  Co.,  Ill  U.  S.  746;  In  re  Ham-  works  Co.  v.  Rivers,  115  U.  S.  694, 

llton  Avenue,  14  Barb.  405;  Lehigh  29  L.  Ed.  525;  St.  Tammany  Wa- 

Water  Go.'s  Appeal,  6  Out  Pa.  615;  terworks  Co.  et  al.  v.  New  Orleans 

Fort  Plain  Bridge  v.  Smith,  30  N.  Waterworks  Co.,  120  U.  S.  64,  30 

T.  44,  $1;  Tampike  v.  State,  3  Wall.  L.  Bd.  663. 
210;  Shorter  y.  Smith,  9  Oa.  617; 
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OHAPTEB  XX. 


THE  IMPOSSIBLE  IN  LAW  AND  PACT. 


8  577,578.  Introduction. 

579-583.  Express  stipalation  against  the  Impossible. 

584-590.  What  deemed  such  or  equivalent 

591-608.  Further  of  stipulation  and  how  In  absence  thereof. 

609.  Doctrine  of  chapter  restated. 

§  577.  Oases  and  dicta— How  in  this  chapter. — ^The  adjudi- 
cations on  our  present  subject  are,  at  some  points,  in  discord 
quite  beyond  the  possibility  of  reconciliation.  And  often  there 
is  a  want  of  harmony  between  the  judicial  words  and  actual  de- 
cisions, of  which  the  judges  appear  to  be  themselves  uncon- 
scious. It  would  not  comport  with  the  plan  of  this  work  to 
discuss  these  differences  at  length;  hence  the  only  practical 
method  will  be  to  lay  down  and  illustrate  such  leading  doctrines 
as  are  best  sustained  by  the  combined  force  of  authority  and 
principle. 

§  578.  How  chapter  divided. — ^We  shall  consider,  I.  The 
Effect  of  an  Express  Stipulation  against  the  Impossible;  II. 
What  will  be  construed  as,  or  the  Equivalent  of,  such  a  Stipu- 
lation ;  in.  Further  of  the  Stipulation  and  how  in  the  Absence 
thereof. 

L    The  Effect  of  an  Express  Stipulation  against  the  Impossible, 

§  579.    Impossibility  of  fact: — 

Known — Unknown. — A  mutual  undertaking  between  par- 
ties to  do  what  both  know  to  be  impossible  is  vain  and  idle, 
lacking  the  elements  of  contract,  and  no  suit  can  be  main- 
tained thereon.^  And,  within  this  principle,  "all  conditions 
annexed  to  estates,  that  contain  in  them  matter  at  the  time  of 
making  of  them  impossible  to  be  done,  are  void."  *    But  a  con- 


11  Brltton,  Nich.  ed.  158,  239; 
Nerot  V.  Wallace,  3  T.  R.  17,  22; 
Met.  Cent.  211;  1  Chit.  Cont.  11th 
Am.  ed.  64;  2  lb.  1073.  See  GUmer 
y.  GUmer,  42  Ala.  9;  Faulkner  y. 
LfOwe,   2   Ezch.   595;    Le  Roy  y. 


Jacobosky,  136  N.  C.  443,  48  S.  E. 
796. 

2  Shep.  Touch.  132.  And  see  Bes- 
wick  y.  Swindells,  3  A.  ft  E.  868,  & 
Nev.  &  M.  378. 
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tract  may  be  good  in  favor  of  one  who  entered  into  it  in  ignor- 
ance •  of  the  impossibility  of  fact.*    For  example, — 

§  580.  Marriage  promise  between  married  parties. — ^If  a 
married  man  and  a  woman  not  knowing  of  his  marriage  agree 
to  intermarry,  she  may  avail  herself  of  the  contract,  and  bring 
snit  for  its  breach  immediately  on  learning  of  the  deception.*^ 
Yet,  if  both  are  married,  or  one  only  is  so,  and  the  other  is 
aware  of  it,  the  mutual  promise  is,  as  to  both,  void.*    So, — 

§  581.  Sale  with  warranty. — ^If ,  while  parties  suppose  a  par- 
ticular chattel  to  exist,  one  of  them,  believed  to  be  the  owner, 
sells  it  to  the  other  with  the  covenant  that  he  has  power  and 
anthority  to  sell  it,  then,  if  in  fact  it  has  already  been  destroyed, 
the  purchaser  may  maintain  his  suit  on  the  contract.''  Yet,  as 
abeady  explained,  if  both  the  parties  knew  the  formal  bargain 
to  be  a  mere  act  of  mutual  folly,  it  would  be  void. 

§  582.  Future  impossibili^. — An  impossibility  which .  may 
afterward  arise  or,  as  just  seen,  be  disclosed,  however  its  proba- 
bility may  be  contemplated  by  the  parties,  is  treated  as  un- 
known to  both ;  for  so  it  truly  is.  Therefore  an  agreement  be- 
tween them,  whereby  one  is  to  pay  the  damages  which  the  inevi- 
table in  the  future  may  bring  to  the  other,  is  valid.  A  familiar 
illustration  is  a  policy  of  marine  insurance,  by  which  the  under- 
writer promises  to  compensate  the  owner  in  money  for  damages 
from  '^perils  of  the  sea,''  against  which  no  human  power  is  able 
to  contend.  This  sort  of  contract  is  every  day  enforced  in  our 
courts.*  The  illustrations  of  it,  besides  the  one  just  given,  are 
abundant.* 

§  583.    Imposstbility  of  law: — 

In  general — ^Elsewhere. — ^As  both  parties  are  conclusively 
presumed  to  know  the  law,^*  stipulations  to  do  what  is  simply 


•  Ante,  8  481. 

4  Consult  Walker  v.  Tucker,  70 
lU.  527;  Clifford  v.  Watts,  Law 
Rep.  6  C.  P.  677;  Ashcroft  v.  Crow 
Orchard  Colliery,  Law  Rep.  9  Q.  B. 
640. 

•  Mmward  v.  Littlewood,  5 
Xxch.  776;  Kelley  v.  Riley,  106 
Uass.  339,  8  Am.  R.  336;  Coover 
T.  Davenport,  1  Heisk.  Tenn.  368. 
And  see  Pollock  v.  Sullivan,  63  Vt. 
607,  38  Am.  R.  702. 

•  Haviland  v.  Halstead,  84  N.  Y. 


643;  Paddock  v.  Robinson,  63  111. 
99,  14  Am.  R.  112. 
1  Barr  v.  Gibson,  8  M.  ft  W.  390. 

•  Taylor  v.  Dunbar,  Law  Rep.  4 
C.  P.  206;  Baker  v.  Manufacturers' 
Ins.  Co.,  12  Gray,  603;  Flemming 
V.  Marine  Ins.  Co.,  4  Whart  59,  33 
Am.  D.  33. 

•  For  example.  Hoy  v.  Holt,  10 
Norris,  Pa.  88,  36  Am.  R.  659; 
Clark  V.  Glasgow  Assur.  Co.,  1 
MacQ.  H.  L.  Cas.  668;  Blodgett  v. 
American  Nat  Bank,  49  Conn.  9. 
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against  law  are  Toid, — a  doctrine  explained  in  a  preceding  chap- 
ter." Yet,  aa  there  Bhown  aUo,  and  in  accordance  with  what 
is  said  in  the  foregoing  section  of  this  chapter,  one  who  is  inno- 
cently ignorant  of  the  fact  which  renders  performance  nnlawf ul 
may  have  his  suit  for  damages  against  the  other.'* 

IL    What  will  be  construed  ag,  or  the  Equivalent  of,  a  Stipvla- 
tion  against  the  Impossible. 

§  584.  M^ft^^^g  of  "Impossible." — This  is  a  word  of  inexact 
signification  in  legal  writings.  Sometimes  it  is  employed  in  the 
sense  of  extremely  difficult ;  sometimes  as  meaning  what  the 
party  himself  is  nnable  to  do.  In  connection  with  the  subject 
of  this  chapter,  it  is  occasionally  used  in  such  loose  way;  but 
it  is  more  appropriately  limited  to  the  impossibilities  which  pro- 
ceed from  what  are  technically  called  the  acts  of  Ood,  of  the 
public  enemy,  and  of  the  law,  to  be  explained  under  our  next 
sub-title.  In  a  section  just  back,"  the  non-existence  of  the 
thing  contracted  about  is  classed  with  the  impossible ;  but  such 
a  case  may  with  .equal  or  perhaps  greater  propriety  be  referred 
to  other  principles  conducing  to  the  same  legal  result.  Com- 
monly, in  this  chapter,  the  author  uses  the  word  in  the  limited 
sense  just  stated. 

§  585.  Differences — Tnie  rule. — The  differences  of  judicial 
opinion,  on  the  subject  of  this  chapter,'*  relate  more  to  the  in- 
terpretation of  the  contract,  as  to  whether  or  not  it  shall  be 
deemed  to  contain  the  party's  stipulation  to  be  responsible  for 
future  impossibilities,  than  to  any  other  question.  The  cases 
are  believed  not  to  be  reconcilable ;  yet,  from  a  part  of  them, 
and  from  the  reason  of  the  thing,  we  may  assume  it  to  be  the 
true  rule  to  construe  the  contract  as  embracing  such  stipulation 
only  when  its  express  words  are  so,  or  when  by  indirection  they 
necessarily  include  it,  or  when  the  special  subject  is  such  as,  for 
example,  an  insurance  policy,  makes  this  rendering  inevitable. 
It  would  be  vain  for  this  condensed  work  to  undertake  an  ex- 
tensive exploration  of  the  cases  in  elucidation  of  this  rule ;  but 
something  may  be  desirable,  thus — 

§  5S6.  OonditioiL  precedent. — Where  a  contract  contains  a 
condition  precedent, — that  is,  where  a  stipulation  is  to  bind  a 

10  Ante,  i  462.  k  Ante,  9  ESI. 

11  Ante,  1 467  et  nq,  i*  Ante,  9  677. 
13  Ante,  iS  481-486,  G79,  680. 
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party  only  on  the  transpiring  of  a  designated  event, — such 
party  cannot  be  in  default  so  long  as,  from  any  cause,  the  con- 
dition remains  unfulfilled.^"  Therefore,  in  such  a  case,  it  is  im- 
material that  the  performance  of  the  condition  was  prevented 
by  the  act  of  Qod.**  On  this  principle,  after  a  sailor  had  taken, 
in  lieu  of  other  wages,  the  employer's  promise  to  pay  him  a  spe- 
cified sum  "provided  he  proceeds,  continues,  and  does  his  duty 
as  second  mate  in  the  said  ship,  from  hence  to  the  port  of  Liver- 
pool/' and  he  died  before  the  ship  arrived  at  the  port,  it  was 
held  that  nothing  could  be  rcovered  on  the  promise.  Though 
his  death  was  by  the  act  of  Ood,  the  condition  still  remained 
unfulfilled.*^  And  where  a  life-insurance  policy  was,  by  its 
terms,  to  be  void  if  the  insured  should  go  south  of  a  specified 
line  without  a  written  permit,  and,  under  such  permit,  limited 
to  a  day  mentioned,  he  went  beyond  the  line,  and  by  reason 
of  sickness  was  unable  to  return,  the  condition  of  the  policy 
was  adjudged  to  be  still  in  force.**  Within  a  principle  not 
differing  greatly  from  this, — 

§  587.  Non-uistence  of  thing.— If  the  thing  to  which  the 
contract  relates  is,  contrary  to  the  belief  of  the  parties,  not  in 
existence,  there  being  nothing  to  which  it  can  attach,  and  their 
formal  mutual  consent  being  therefore  the  product  of  mutual 
mistake,  there  is  no  contract;  a  court  of  equity  will  set  aside 
the  seeming  one,  or  it  will  be  treated  in  a  court  of  law  as  void." 
And  where  a  part  only  of  a  contract  is  so,  such  part  will  be 
construed  as  null,  or  as  not  meant  to  be  embraced  in  the  valid 
stipulations.^^    The  doctrine  also  extends  further ;  namely, — 

§  588.  Existence  of  thing  ceasing.— Where  by  the  intent  of 
the  parties  the  continued  existence  of  a  specific  subject  matter 
is  essential  to  the  performance  of  a  contract,  its  destruction 


u  Oakley  v.  Morton,  1  Keman, 
25,  62  Am.  D.  49;  Bruce  v.  Snow, 
20  N.  H.  484;  Vanhorne  v.  Dor- 
ranee,  2  Dal.  304,  317;  Baltimore. 
etc  R.  R.  y.  Polly,  14  Grat  447; 
Boyd  Y.  Siffkin,  2  Camp.  326;  Ster- 
rlcker  v.  McBride,  157  111.  70,  41 
N.  B.  744. 

itMizell  V.  Bnmett,  4  Jones,  N. 
C.  249,  69  Am.  D.  744;  Shrews- 
Imry  v.  Hope-Scott,  6  C.  B.  n.  s. 
1,  6  Jur.  K.  8.  462. 

IT  Cutter  V.  Powell,  6  T.  R.  820. 


IS  Evans  v.  IT.  S.  Life  Ins.  Co., 
64  N.  Y.  304. 

i»  Ante,  §§  70,  71;  Allen  y.  Ham- 
mond, 11  Pet  63,  72;  Hitchcock  v. 
Giddings,  4  Price,  135;  Scruggs  v. 
Driver,  31  Ala.  274;  Harrell  v.  De 
Normandie,  26  Tex.  120;  Daniel  v. 
MltcheU,  1  Story,  172;  Miles  v.  Ste- 
vens, 3  Barr,  21,  45  Am.  D.  621; 
Ketchum  v.  Catlin,  21  Vt  191; 
French  v.  Townes,  10  Grat  513. 

«o  Clifford  V.  Watts,  Law  Rep.  5 
C.  P.  577. 
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will  operate  as  a  discharge  where  neither  of  the  parties  have 
assumed  such  risk.'^  For  example,  where  a  public  hall  is  let 
for  a  musical  entertainment  on  a  future  day,  if,  before  the  day 
arrives,  it  is  accidentally  destroyed  by  fire,  the  bargain  is 
ended.**  In  these  cases,  where,  before  the  thing  has  ceased  to 
exist,  there  has  been  a  part  performance,  complications  may 
arise  not  so  easily  passed  upon.  Thus,  where  one  undertook 
to  build  certain  machinery  into  the  structure  of  another,  which 
was  accidentally  destroyed  by  fire  while  the  work  was  in  prog- 
ress, it  was  first  held  that  he  might  recover  the  value  of  what 
was  actually  put  in ;  "  but  the  decision  was  reversed  on  appeal. 
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«i  Taylor  v.  Caldwell,  3  B.  ft  S. 
826;  Walker  v.  Tucker,  70  111.  527; 
Blakely  v.  Sousa,  197  Pa.  305,  80 
Am.  St.  Rep.  821,  47  Atl.  286;  Gil- 
bert, etc.  V.  Butter,  146  Mass.  82, 
15  N.  E.  76.  When  not  fairly 
within  the  terms  of  the  contract 
and  the  occurrence  cannot  be  as- 
sumed to  have  been  contemplated 
by  the  parties,  the  event  will  dis- 
charge the  contract.  Steward  v. 
Stone,  127  N.  Y.  500,  28  N.  B.  595, 
14  L.  R.  A.  215.  Some  courts 
restrict  such  events  to  certain 
classes  See  Middlesex  Water  Co. 
V.  Whiting  Co.,  64  N.  J.  L.  240,  45 
Atl.  692,  81  Am.  St.  Rep.  467,  49 
L.  R.  A.  572. 

22  Taylor  v.  Caldwell,  supra. 

28  Appleby  v.  Meyers,  Law  Rep.  1 
C.  P.  615,  12  Jur.  N.  s.  500.  On 
principle  and  by  what  is  believed 
to  be  the  weight  of  authority  in 
this  country,  when  complete  per- 
formance of  a  special  contract  is 
rendered  impossible  by  the  de- 
struction of  the  subject-matter 
thereof,  there  is  an  implied  as- 
sumpsit to  pay  for  what  has  prop- 
erly been  done  under  said  contract 
and  recovery  may  be  had  on  a 
quantum  meruit,  provided  the 
party  from  whom  recovery  is 
sought  has  received  some  benefit 
thereunder.  Parker  v.  Macomber, 
17  R.  I.  674,  24  Atl.  464,  16  L.  R. 
A.  858;  Butterfield  v.  Byron,  153 
Mass.  517, 12  L.  R.  A.  571,  27  N.  E. 


669;   Genni  v.  Hahn,  82  Wis.   90, 
51  N.  W.  1096.     As  to  whether  a 
party  is  liable  who  has  received 
benefits  from  a  partial   perform- 
ance, though  not  the  benefit  con- 
tracted for  by  him,  the  authorities 
differ.   (This  rule  applies  to  entire 
contracts.)    Some  authorities  hold 
that  if  the  breach  is  wilful  and 
wholly  unjustifiable  there  can  be 
no  recovery.  Elliott  v.  Caldwell,  43 
Minn.  357,  45  N.  W.  845,  9  L.  R.  A. 
52;  Forman  ft  Co.  v.  The  Liddes- 
dale,    App.    Cas.    190;    Harris    v. 
Sharpless,  202  Pa.  St.  243,  51  Atl. 
965,  58  L.  R.  A.  214.    Only  where 
there  is  some  legal  excuse  for  non- 
performance or  when  the  contract 
has  been  fully  performed  may  rea- 
sonable compensation  be  had.   Olm- 
stead  V.  Beale,  19  Pick.    (Mass.) 
528;  Marshall  v.  Jones,  11  Me.  54, 
25  Am.  D.  260.    Many  authorities 
adhere  to  the  rule  that  a  recovery 
may   be   had   for   the   reasonable 
value  of  the  benefits  accepted  and 
retained,  less  the  damages  occa- 
sioned by  the  breach,  even  in  cases 
of  wilful  abandonment    Pizler  v. 
Nichols,  8  la.  106,  74  Am.  D.  298; 
McDonough  v.  Marble  Co.,  112  Fed. 
634,   50   C.    C.   A.    403;    Hayward 
V.  Leonard,  7  Pick.   (Mass.)   181. 
Where  party  accepts  benefits  with 
knowledge  of  breach  he  will  not 
be  heard  to  complain.     Walsh  v. 
Jenvey,  85  Md.  240,  38  AU.  938; 
Katz  V.  Bedford,  77  Cal.  319,  1  L. 
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both  parties  were  excused  from  further  performance,  and  the 
one  who  had  done  the  work,  not  having  reached  the  point  at 
which  he  was  entitled  to  be  paid,  was  allowed  nothing.^*  A 
lessor  of  a  hotel  coyenanted  with  the  lessee  that  it  should  be 
supplied  with  water  from  a  spring  in  the  same  manner  as  it 
then  was,  the  spring  became  dry,  yet  the  covenant  was  ad- 
judged not  to  be  violated.^^  One  put  his  mare  to  a  stallion,  to 
pay  on  the  service  being  done,  but  with  the  further  agreement 
that  if  she  did  not  prove  with  foal  it  might  be  repeated  the 
next  year  without  added  compensation;  it  failed,  the  stallion 
died  before  the  next  season;  and  the  court  held  that  the  fee 
must  be  paid  by  the  owner  of  the  mare,  and  that  the  benefit  of 
the  further  service  was  his  loss.^*  Parties  agreed  to  make  a  cer- 
tain allowance  to  a  deserted  wife  ''so  long  as  she  should  con- 
tinue separate  and  apart  from  her  husband,"  and  his  death  was 
held  to  terminate  the  agreement.'^ 

§  589.  Warranty. — We  have  already  seen  that,  if  in  these 
cases  there  is  a  warranty  of  the  existence  of  the  thing,  the  re- 
sult is  different.*'  The  ordinary  construction  is  excluded  by 
the  express  terms.    Now, — 

§  590.  Express  terms  as  to  impossibility. — ^There  are  multi- 
tudes of  cases  in  which  the  judges  have  said  that,  to  quote  from 
an  old  one,**  "when  the  party  by  his  own  contract  creates  a 
dnt7  or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he 
may,  notwithstanding  any  accident  by  inevitable  necessity,  be- 
cause he  might  have  provided  against  it  by  his  contract.  "•• 


H.  A.  82$.  Or  if  he  retains  bene- 
fits after  knowledge  of  breach  he 
»  liable  for  the  reasonable  value 
thereof.  Thompson  Mfg.  Co.  v. 
Ganderson,  106  Wis.  449,  82  N.  W. 
299,  49  L.  R.  A.  859. 

24  Appleby  v.  Myers,  Law  Rep.  2 
0.  P.  651.  The  Massachusetts  de- 
cisions accord  rather  with  the  first 
than  with  the  second  adjudication 
of  this  case.  Lord  v.  Wheeler,  1 
Gray,  282;  Wells  v.  Calnan,  107 
Mass.  514,  517,  9  AnL  R.  66;  Cleary 
T.  Sohier,  120  Mass.  210.  And  see 
Richardson  v.  Shaw,  1  Mo.  Ap.  234; 
PMt,  {  597. 

» Ward  V.  Yance^  12  Norrls,  Pa. 
499.  502. 

"Price  Y.  Pepper,  13  Bush,  42; 


Pinkham  y.  Libby,  93  Me.  575,  49 
L.  R.  A.  693,  45  AU.  823. 

27  Miller  V.  Woodward,  2  Beav. 
271.  Likewise,  where  defendant 
agreed  to  rear  a  child  and  pay  him 
a  gratuity  when  he  comes  of  age, 
the  fact  that  the  child,  during  mi- 
nority, voluntarily  left  defendant's 
house^  is  a  valid  defense.  Jones  v. 
Comer,  25  Ky.  L.  Rep.  1104,  77  S. 
W.  184. 

S8  Ante,  §  581. 

20  Paradine  v.  Jane,  Aleyn,  26. 

so  For  example,  Atkinson  v. 
Ritchie,  10  East,  530,  533;  Har- 
mony V.  Bingham,  2  Keman,  99, 
107,  62  Am.  D.  142;  West  v.  Tbe 
Uncle  Sam,  McAl.  505;  School  Dis- 
trict  Y.    Dauchy,   25    Conn.    530; 
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And  this  observation  is  not  nnfreqnently  applied  even  where 
the  impediment  came  from  the  act  of  God.*^  The  doctrine,  in- 
deed, is  often  laid  down  in  the  most  absolute  and  unqualified 
terms,  excluding  exceptions.  But  the  actual  adjudications, 
while  discordant,  come  very  much  short  of  this;  so  that,  as  a 
whole,  the  dictum  is  not  sustained  by  them.  When  one  agrees 
in  terms  to  do  a  thing,  in  reason  he  pledges  himself  to  the  ca- 
pacity to  do  it,  and  assumes  responsibility  for  obstacles  and 
accidents.  So  likewise  are  the  decisions.**  But,  if  the  abso- 
lute impossibility  created  by  the  act  of  God,  or  of  a  public 
enemy,  or  of  a  statute  which  the  legislature  may  hereafter  en- 
act, were  in  the  contemplation  of  the  parties,  the  expression 
in  their  contract  would  not  be,  that  the  one  should  do  it  and 
the  other  pay  for  it ;  for  such  expression  would,  under  the  cir- 
cumstances, be  wholly  inappropriate  and  ridiculous.  A  life- 
insurance  company  does  not  promise  that  the  person  insured 
shall  live  forever ;  its  undertaking  is,  that,  when  the  act  of  God 
terminates  his  life,  it  will  pay  to  one  designated  a  specified  sum. 
When,  therefore,  in  the  ordinary  case,  parties  agree  that  the 
one  shall  do  a  thing  for  the  benefit  of  the  other  who  shall  pay 
so  much  money  for  the  doing,  and  their  agreement  goes  no 
further,  their  words  exclude  the  supposition  of  either  of  them 
having  contemplated  the  interposition  of  God,  or  of  a  public 
enemy,  or  of  the  law,  to  put  performance  above  and  beyond 
human  power.  On  the  coming  of  such  impossibility,  perform- 
ance has  ceased  to  be  a  thing  of  human  contemplation ;  it  is  no 
longer  the  subject  of  any  bargain,  other  than  the  one  which  the 
parties  have,  by  the  terms  of  their  contract,  carefully  excluded 
therefrom,  namely,  for  the  one  to  make  good  the  other's  loss. 
The  case  is  like  that  of  the  burned  building ;  "  the  law  may  ad- 
just the  rights  of  the  parties,  but  the  contract  has  no  relation  to 
the  facts,  therefore  it  is  to  be  treated  as  void  for  the  want  of 
matter  on  which  to  operate." 


Bunn  V.  Prather,  21  111.  217;  Davis 
V-  Smith,  15  Mo.  467;  Jemison  v. 
McDaniel,  25  Miss.  83;  Darlington 
V.  M.  P.  R.  Co.,  99  Mo.  App.  1,  72 
S.  W.  122. 

siMeUisli,  L.  J.,  In  Wear  Com- 
missioners V.  Adamson,  1  Q.  B.  D. 
546,  548;  Nichols  v.  Marsland,  2 
Ex.  D.  1,  4;  Clifford  v.  Watts.  Law 
Rep.  5  C.  P.  577,  586;   MiU  Dam 


Foundry  v.  Hovey,  21  Pick.  417, 
441;  Phoenix  Bridge  Co.  v.  U.  S., 
S8  Ct.  CI.  492. 

«»Post,  §  591;  Ashmore  v.  Cox, 
68  Law  J.  Q.  B.  72,  1  Q.  B.  436. 

88  Ante,  §  588. 

>«And  see  observations  in 
Baily  v.  De  Crespigny,  Law  Rep. 
4  Q.  B.  180,  185,  186. 
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in.    Further  of  the  Stipulation  and  how  in  the  Absence  thereof. 

§  591.  Difficult— Impossible  to  parly. — One's  undertaking, 
therefore,  iifill  bind  him  to  whatever  it  is  within  the  scope  of 
private  exertion  to  accomplish  without  violating  the  law,  how- 
ever inconvenient,'*  however  many  obstacles  he  may  encoun- 
ter, and  however  impossible  its  doing  may  be  to  him.'*  A 
familiar  illustration  is  where  a  promisor  is  unable  to  fulfill  his 
engagement  through  loss  of  his  property,  or  otherwise  through 
poverty;  no  one  ever  supposed  this  to  be  an  excuse  in  law.'^ 
The  other  illustrations  in  the  books  are,  in  general,  so  mingled 
with  judicial  misapprehensions  like  those  spoken  of  in  the  last 
section  that  only  by  resort  to  reason  can  we  distinguish  the 
sound  from  the  unsound.  But,  for  example,  any  unexpected 
hindrance  to  navigation  ^  will  not  in  general  excuse  a  person 
who  has  expressly  contracted  to  carry  goods  or  the  like ;  for, 
however  difficult  to  deal  with  the  party  may  find  the  obstruc- 
tion, there  is  ordinarily  nothing  in  its  nature  absolutely  insur- 
mountable.   But, — 

§  592.  Act  of  (Jod — ^Public  enemy. — ^Where,  as  already  inti- 
mated, the  thing  contracted  for  becomes  impossible  through 
what  is  termed  in  the  books  **the  act  of  God  or  the  king's  ene- 
mies," ••  the  one  who  has  promised  to  do  it  (not  promised  to 
compensate  the  other  for  what  he  shall  have  suffered  from  its 


M  Duncan  v.  Gibson,  46  Mo.  352; 
Lomls  V.  Ruetter,  9  Watts,  616; 
Hullzig  Y.  Craig,  Addison,  342; 
ADspach  T.  Bast,  2  Smith,  Pa.  366; 
Cobb  V.  Harmon,  23  N.  T.  148; 
Dodge  Y.  Van  Lear,  5  Cranch,  C.  C. 
278;  Hauthom  v.  Quinn,  42  Or.  1, 
69  Pac  817.  Or  if  by  his  contract 
more  than  ordinary  time  is  re- 
served for  performance,  congested 
condition  in  the  market  as  to  a 
certain  class  of  material  render- 
ing performance  impossible  may 
aot  furnish  defense  against  dam- 
ages for  delay.  Link  Belt  Engi- 
neering Co.  Y.  U.  S.,  142  Fed.  243. 

M  Butler's  note  to  Co.  Lit.  206a; 
Dermott  y.  Jones,  2  Wall.  1;  Reid 
▼.  Edwards,  7  Port  508,  31  Am.  D. 
720;  The  Harriman,  9  Wall.  161; 
Stone  y.  Dennis,  3  Port.  ^31;  Hale 


Y.  Rawson,  4  Jur.  ir.  s.  363,  364; 
Walker  y.  Tucker.  70  111.  527;  Mc- 
Donald Y.  Gardner,  56  Wis.  35. 

87  And  see  McCreery  y.  Green,  38 
Mich.  172;  McConnell  y.  Hewes,  60 
W.  Va.  35,  40  S.  E.  436. 

88  Harmony  y.  Bingham,  2  Ker- 
nan,  99,  62  Am.  D.  142;  Shubrick 
Y.  Salmond,  3  Bur.  1637;  Parker 
Y.  Winlow,  7  Ellis  &  B.  942;  Eug- 
ster  Y.  West,  36  La.  An.  119,  48 
Am.  R.  232.  But  where  a  cargo 
was  to  be  shipped  by  a  particular 
steamer  within  a  stipulated  time 
and  the  steamer  was  stranded  by 
perils  of  the  sea,  the  contract  is 
discharged.  Nicholl  y.  Ashton,  69 
L.  J.  Q.  B.  640,  2  Q.  B.  298,  82  Law 
T.  (N.  S.)  761,  6  Com.  Cas.  252. 

89  Jones,  Ballm.  Am.  ed.  of  1807, 
p.  120. 
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not  being  done)  *•  is  excused.*^  There  are  cases  which  seem 
contrary  to  this,  wherein  defendants  have  been  compelled  to 
pay  money  becansci  they  could  not  contend  successfully  with  the 
Almighty  or  with  the  public  enemy.** 

§  593.  Same  defined.— ** The  act  of  God/'  within  this  doc- 
trine, is  some  manifestation  of  nature  to  which  man  has  not 
contributed  and  which  he  cannot  overcome,  such  as  lightning 
and  the  fire  it  kindles,  cold,  or  a  tempest,  but  not  a  fire  from 
an  ordinary  accident.*'  By  the  *'act  of  the  public  enemy,"  are 
meant  the  ravages  or  restraints  of  war,  but  not  of  a  robber  or  a 
mob.** 

§  594.  Act  of  the  law. — ^We  have  seen  that  the  constitu- 
tional provision  against  impairing  the  obligation  of  contracts 
does  not  restrain  legislation  from  making  unlawful  the  thing 


40  Ante,  §S  &82,  690. 

41  Morrow  v.  Campbell,  7  Port. 
41,  31  Am.  D.  704;  The  Eliza,  Da- 
veis,  D.  C.  316;  Miller  v.  PhlUlps, 
7  Casey,  Pa.  218;  Brown  v.  Dilla- 
hunty,  4  Sul  &  M.  713,  43  Am.  D. 
499;  Gillespie  v.  Hamiltx)n,  3  Madd. 
261,  264;  Selden  y.  Preston,  11 
Bush,  191;  Usher  v.  Hiatt,  18  Kan. 
196;  Bally  v.  De  Cresplgny,  Law 
Rep.  4  Q.  B.  180,  186;  Howell  v. 
Coupland,  Law  Rep.  9  Q.  B.  462,  1 
Q.  B.  D.  258;  see  Ide  v.  Fassett, 
46  Vt.  68;  Gleason  v.  U.  S.,  33  Ct 
CI.  66. 

42  See,  and  compare,  Gillespie  v. 
Hamilton,  3  Madd.  261,  254;  How- 
ell V.  Coupland,  1  Q.  B.  D.  268; 
Booth  V.  Spuyten  Dujnril  Rolling 
Mill  Co.,  3  Thomp.  ft  C.  3G8 ;  Bryan 
y.  Spurgin,  6  Sneed,  Tenn.  681 
West  y.  The  Uncle  Sam,  McAl.  506 
Jemison  y.  McDaniel,  26  Miss.  83 
Hore  V.  Whitmore,  Cowp.  784 
Cassady  y.  Clarke,  2  Eng.  123; 
Clancy  y.  Oyerman,  1  Dey,  A  Bat 
402;  School  District  y.  Dauchy,  25 
Conn.  530 

48  Nichols  y.  Marsland,  Law  Rep. 
10  Ex.  256;  Chicago,  etc  R.  R.  y. 
Sawyer,  G9  111.  285,  18  Am.  R.  613; 
Price  V.  Hartshorn,  44  N.  Y.  94,  4 
Am.  R.  646;  Forward  y.  Pittard, 
1  T.  R.  27;    Brousseau  y.  Hudson, 


11  La.  An.  427;  Alsept  y.  Eyles, 
2  H.  Bl.  108,  113;  Trent  Naviga- 
tion y.  Wood,  3  Esp.  127;  Rex  y. 
Somerset,  8  T.  R.  312;  Amies  v. 
Stevens,  1  Stra.  128;  Bird  v.  Astr 
cock,  2  Bulst.  280;    Mouse's  Case. 

12  Co.  63;  Merchants  Despatch 
Co.  y.  Smith,  76  111.  542;  VaU  v. 
Pacific  R.  R.,  63  Mo.  230.  "The 
hooks  generally  mention  a  prom- 
ise to  go  from  London  to  Rome  in 
three  hours,  as  a  promise  that 
would  he  void  because  impossible 
to  be  performed."  Met  Cont  214. 
The  impediment  in  this  case,  the 
reader  perceives,  is  an  "act  of 
God,"  within  our  definition;  It  is 
inherent  in  the  nature  which  God 
has  given  to  man,  rendering  such 
rapidity  of  locomotion  impossible 
to  any  one;  or,  in  the  language 
of  our  definition,  it  is  a  "manifes- 
tation of  nature  to  which  man  has 
not  contributed,  and  which  he  can- 
not overcome." 

44  Forward  y.  Pittard,  supra,  at 
p.  34;  Elliott  v.  Norfolk,  4  T.  R. 
789;  Trent  Navigation  v.  Wood, 
supra;  Gordon  v.  Rimmington,  1 
Camp  123;  State  v.  Moore,  74  Mo. 
413,  41  Am.  R.  322;  Sugarman  v. 
State,  28  Ark.  142.  See  Lake 
Shore,  etc.  Ry.  y.  Bennett,  89  Ind. 
457.       ' 
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lawfully  agreed  to  be  done.*"  When,  therefore,  the  earrying^ 
out  of  a  contract  is  thus  forbidden  by  law,  the  decisions  are  uni- 
form that  the  party  who  was  under  obligation  to  do  the  thing 
is  excused.*'  Within  this  principle,  a  declaration  of  war  may 
dissolve  a  contract  of  affreightment.*^  And  when,  during  slav- 
ery, one  sold  a  life  estate  in  slaves,  covenanting  to  protect 
through  such  life  the  purchaser  in  his  title  to  them,  their  eman- 
cipation by  law  was  held  not  to  put  him  in  default.** 

§  595.  Created  by  law— Legal  duty  impossible. — ^Upon  an- 
other question,  also,  the  authorities  agree ;  namely,  that  when 
the  law  creates  a  contract,  or  otherwise  casts  on  one  a  duty,  he 
is  excused  if  the  thing  becomes,  in  the  absolute  sense  we  are 
considering,  impossible.  A  person  thus  obligated  is  not  re- 
quired, however  the  rule  may  be  where  the  contract  is  in  words, 
to  contend  with  the  Almighty,  or  in  his  private  capacity  to  over- 
come the  public  enemy.**    A  familiar  illustration  is, — 

§  596.  Oommon  carrier. — ^The  law  casts  upon  the  common 
carrier  the  duty  as  of  contract  '•  to  carry  the  goods  safely.  If 
they  are  destroyed  by  fire,  which  is  not  deemed  the  act  of  God,^^ 
he  is  responsible.'*  But  if  their  destruction  is  caused  by  the 
act  of  God  or  of  a  public  enemy,  and  he  is  himself  using  due 
diligence  to  preserve  them  and  carry  them  in  safety,"*  he  is  ex- 


M  Ante,  S§  564,  574. 

«•  Brewster  v.  KitcheU,  1  Salk. 
19S;  Brown  y.  Dillahunty,  4  Sm. 
ft  M.  713,  43  Am.  D.  499;  Brick 
Presbyterian  Church  v.  New  York, 
5  Cow.  538;  Anglesea  v.  Rugeley,  6 
Q.  B.  107,  114;  Baily  v.  De  Cres- 
pigny.  Law  Rep.  4  Q.  B.  180,  186, 
1S7;  Baker  y.  Johnson,  42  N.  T. 
126;  Mississippi,  etc  R.  R.  v. 
Green,  9  Heisk.  588. 

«7Espo8ito  y.  Bowden,  7  Ellis  & 

B.  763,  3  Jur.  n^  s.  1209. 
«Trinmiier  v.  Thomson,  10  S. 

C.  164,  184;    Calhoun  y.  Calhoun, 
2  S.  C.  283,  304. 

«•  Mosely  y.  Baker,  2  Sneed,  Tenn. 
362;  Rex  y.  Somerset,  8  T.  R.  312; 
Nichols  y.  Marsland,  Law  Rep.  10 
Ex.  255;  Cassady  y.  Clarke,  2  Eng. 
123;  Rylands  v.  Fletcher,  Law 
H^  3  H.  L.  330,  340,  342;  Clark 
y.  Glasgow  Assur.  Co.  1  Macq.  H. 
U  Caa.  668;    State  v.  Clarke,  73 


N.  C.  255;  Havens  y.  Lathene,  75 
N.  C.  505;  Norcross  y.  Norcross, 
53  Me.  163. 

60  Ante,  §  204. 

Bi  Ante,  §  593.  "In  the  case  of 
sea-going  vessels.  Congress  has,  by 
the  act  of  1851,  relieved  ship-own- 
ers from  all  responsblility  for  loss 
by  fire,  unless  caused  by  their  own 
design  or  neglect,"  etc  Bradley, 
J.,  in  R.  R.  V.  Lockwood,  17  Wall. 
357,  360. 

62  Forward  y.  Pittard,  1  T.  R. 
27;  Merchants  Despatch  Transp. 
Co.  y.  Kahn,  76  111.  520;  Pitts- 
burgh, etc.  Ry.  y.  Barrett,  36  Ohio 
St.  448. 

83  Holladay  y.  Kennard,  12  WalU 
254;  Lament  v.  Nashville,  etc.  R. 
R.,  9  Heisk.  58;  Miltimore  v.  Chi- 
cago, etc.  Ry.,  37  Wis.  190;  The 
Rocket,  1  Bis.  354;  Packard  v. 
Taylor,  35  Ark.  402,  37  Am.  R.  37; 
Caldwell  v.  Southern  Exp.  Co.,  1 
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cufled,**  while  no  obstacles  short  of  these  will  suflSce.'*  These 
consequences  are  not  nnfrequently  varied  by  express  contract. 

§  597.    Other  illustrations  and  explanations: — 

Some  further  elucidations  of  the  doctrines  of  this  sub-title 
will  be  helpful ;  thus, — 

Destruction  by  fire. — ^We  have  seen  that  if  the  subject  mat- 
ter of  the  contract  for  any  reason  ceases  to  exist,  for  example, 
if  it  be  destroyed  by  fire,  the  obligation  of  the  contract  is  ter- 
minated."'  But  this  rule  does  not  apply  where  the  subject 
matter  of  the  contract  is  not  specific  and  can  be  replaced.  One's 
undertaking  to  build  a  house  on  another's  land  is  not  dis- 
charged by  the  fact  that  when  partly  built  the  house  is  con- 
sumed by  fire.  Another  house  will  answer  the  contract  just  as 
well  and  performance  cannot  therefore  be  said  to  have  been 
rendered  impossible.'^  But  an  undertaking  to  paint  a  par- 
ticular house  is  released  by  the  destruction  of  the  house."' 
Again, — 

§  598.  Lease  of  realty. — ^The  lessee  of  a  house  and  land,  if 
he  is  driven  off  by  the  public  enemy,  or  if  the  house  is  destroyed 
by  the  act  of  God,  is  not  freed  from  his  covenant  to  pay  rent ;  ■• 
a  fortiori,  he  is  not,  if  an  accidental  fire  consumes  the  house.'* 
For  this  sound  rule  of  law,  there  are  two  excellent  reasons: 
first,  the  lease  creates  a  vested  estate  in  the  realty,  and  the  cove- 
nant to  pay  rent  simply  specifies  by  what  instalments  the  con- 
sideration is  to  be  given ;  '^  secondly,  the  act  of  God  interfered 


Flip.  85;  Moffatt  Com.  CJo.  v.  Un- 
ion Pac.  R.  Co.,  113  Mo.  App.  88 
S.  W.  117. 

B*  Southern  Express  v.  Womack, 
1  Heisk.  256;  Strohn  v.  Detroit, 
etc.  R.  R,,  23  Wis.  126,  99  Am.  D. 
114;  Lewis  v.  Ludwick,  6  Coldw. 
368,  98  Am.  D.  454;  Wallace  v. 
Sanders,  42  Ga.  486;  Houston,  etc. 
Ry.  V.  Ham,  44  Tex.  628. 

50  Illinois  Central  R.  R.  v.  Mc- 
Clellan,  64  111.  58,  70,  5  Am.  R.  83; 
Seligman  y.  Armijo,  1  New  Mex. 
459. 

B«Ante,  §  688;  Vogt  y.  Hecker, 
118  Wis.  806,  95  N.  W.  90. 

»T  Adams  v.  Nichols,  19  Pick, 
275,  31  Am.  D.  137.  See  Boyle  y. 
Agawam  Canal,  22  Pick.  381,  33 
Am.  D.  749;    Dermott  y.  Jones,  2 


Wall.  1;  Rawson  y.  Clark,  70  111. 
666;  Fildew  y.  Besley,  42  Mich. 
100,  3  N.  W.  278,  36  Am.  R.  433. 

BSAdlard  y.  Booth,  7  Car.  ft  P. 
108;  Parker  y.  Scott,  82  Iowa,  266, 
47  U.  W.  1073. 

MKent,  Com.  465-467;  2  Chit. 
Cont.  11th  Am.  ed.  1074;  Para- 
dine  y.  Jane,  Aleyn,  26;  Lincoln 
Trust  Co.  y.  Nathan,  176  Mo.  32,  74 
S.  W.  i007. 

00  Baker  y.  Holtpzaffell,  4  Taunt. 
46;  Packer  y.  Gibbins,  1  Q.  B.  421, 
5  Jur.  1036;  Izon  y.  Gorton,  5 
Bing.  N.  C.  501,  3  Jur.  663. 

01  See,  as  illustratiye,  Calloway 
y.  Hamby,  65  N.  C.  631;  Wilkin- 
son y.  Cook,  44  Miss.  367;  Dowdy 
y.  McLellan,  52  Gku  408. 
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in  no  manner  with  paying  the  money,  it  did  a  thing  entirely 
different.    Yet, — 

§  599.  Failure  of  consideration. — ^If  the  consideration  for  a 
promise  fails  through  the  act  of  Ood,  it  is  discharged ;  as,  where 
one  agreed  to  pay  a  sum  for  tuition  during  a  specified  quarter, 
bat  was  sick,  the  court  refused  to  compel  him.  The  sickness, 
which  in  law  is  the  act  of  Ood,  did  not  disable  him  to  pay,  but 
it  rendered  impossible  his  receiving  the  instruction,  which  was 
the  foundation  for  the  pro;mise.** 

§  600.  Personal  services. — One  who  stipulates  to  serve  an- 
other in  person,  or  to  do  for  him  anything  else  which  cannot 
be  done  by  proxy,  or  for  another's  doing  a  thing  of  this  na- 
ture,**  is  released  if  the  act  of  Ood  in  the  form  of  sickness 
or  of  death  prevents  the  doing ;  no  action  can  be  maintained 
against  him  or  his  administrator  as  for  a  breach  of  contract.^^ 
It  is  otherwise  where  the  failure  is  from  a  less  serious  cause.*" 
For  an  example  of  the  former  sort, — 

§  601.  Apprenticeship. — ^A  contract  of  apprenticeship,  which 
is  specially  personal  both  to  the  apprentice  and  to  the  master, 
is  terminated  by  the  death  of  either.®*    Again, — 

§  602.  Appearance  bond. — One  bound  for  another's  appear- 
ance in  court  is  excused  if,  before  the  day,  the  latter  dies.*^  On 
the  other  hand, — 

§  603.  Performance  by  proxy. — ^When  the  thing  is  of  a  sort 
not  requiring  the  services  or  superintendence  of  the  promisor 
in  person, — for  example,  when  it  is  the  carpenter  work  of  a 
house, — his  sickness  creates  no  impossibility,  for  he  can  perform 
by  proxy."  Or,  if  in  such  a  case  he  dies,  his  personal  repre- 
sentatives are  entitled  to  perform,  and  collect  the  agreed  com- 


•>  Stewart  v.  Lorlng,  6  Allen, 
306,  81  Am.  D.  *747.  See  Anglo- 
Egyptian  Nay.  Ck>.  v.  Rennle,  Law 
Rep.  10  C.  P.  271. 

«  Spalding  v.  Rosa,  71  N.  T.  40» 
44,  27  Am.  R.  7. 

M  Knight  V.  Bean,  22  M&  631; 
Robinson  v.  Davison,  Law  Rep.  6 
Ex.  269;  Stiibbs  v.  Holywell  Ry., 
Law  Rep.  2  Ex.  311;  Poussard  v. 
Spiers,  1  Q.  B.  D.  410,  414;-  Har- 
rington T.  Fall  River  Iron  Works, 
U9  Mass.  82;  Slier  y.  Gray,  86  N. 
C.  566. 


•6  Earp  y.  Tyler,  73  Mo.  617. 

««  Boast  y.  Firth,  Law  Rep.  4  C. 
P.  1;  Whincup  y.  Hughes,  Law 
Rep.  6  C.  P.  78;  Farrow  v.  Wil- 
son, Law  Rep.  4  C.  P.  744.  See 
Martin  y.  Hunt,  1  Allen,  418; 
Hayes  y.  Willio,  4  Daly,  259;  Dav- 
enport v.  Gentry,  9  B.  Monr.  427. 

•7  Scully  v.  Kirkpatrick,  29 
Smith,  Pa.  324,  21  Am.  R.  62.  For 
a  fuller  explanation,  see  1  Bishop, 
Crim.  Proced.  §  264i. 

M  Cassady  y.  Clarke,  2  Eng.  128. 
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pensation ;  **  and  they  must  do  it,  or  respond  in  damages.^ 
On  the  other  head,  the  party  surviving  is  thus  in  default  if  he 
obstructs  fulfillment  by  the  other's  administrator."    Hence, — 

§  604.  SickneBB  deterring. — ^Whether  sickness  is  to  consti- 
tute an  excuse  or  not,  as  being  the  act  of  God,  will  depend  on 
the  circumstances  of  the  case,  and  perhaps  in  some  degree  on 
the  special  views  of  the  particular  tribunal.  According  to  one 
case,  if,  at  the  place  where  labor  contracted  for  is  to  be  done, 
a  fatal  and  contagions  disease  prevails  during  all  the  time,  ren- 
dering it  imprudent  to  work  and  therefore  impossible  to  pro- 
cure suitable  workmen,  performance  will  be  excused.  Or  if, 
before  the  contagion  came,  the  work  was  in  part  executed,  the 
party  may  recover  pay  for  it  on  a  quantum  meruitj'*  In  an- 
other case,  a  public  school  was  suspended  on  account  of  small- 
pox, but  the  teacher  recovered  the  wages  provided  for  in  his 
contract.^* 

§  605.  Substantial  pra^ormance. — When  there  can  be  a  sub- 
stantial performance  of  what  in  the  exact  terms  of  the  contract 
is  impossible,  it  will  be  required."  So  If  a  statute  makes  a  con- 
tract in  part  unlawful,  the  remainder  should  be  carried  out,^' — 
but  not,  iu  reason,  if  the  parts  are  so  connected  that  injustice 
will  thus  be  done.    And — 

§  606.  Alternative  proTisiona. — Where  the  undertaking  is  to 
do  one  of  two  things,  the  impossibility  of  doing  the  one  does  not 
excuse  the  doing  of  the  other.^" 

§  607.  Judicial  process, — ^interrupting  the  doing  of  the  thing, 
and  rendering  it  impossible,  will  excuse  performance." 


••  Werner  v,!  Humphreys,  3  Scott, 
N.  a.  22S.  2  Man  &  G.  SB3. 

ID  Hawkins  V.  Ball,  18  B.  Moor. 
816,  68  Am.  D.  755;  Smith  v.  Wil- 
mington Coal,  etc.  Co.,  S3  111.  49S; 
Slier  v.  Gray,  86  N.  C.  666.  And 
see  Lloyd's  t.  Harper,  16  Ch.  D. 
280. 

11  White  T.  Allen,  133  Maes.  423. 

1*  Lakeman  t.  Pollard,  43  Me. 
463,  69  Am.  D.  77.  And  see  Slck- 
elB  V.  U.  S.,  1  Ct.  of  CI.  214. 

''■  Dewey  V.  Alpena  School  Dlst, 
43  Mich.  480,  38  Am   R.  206. 

Ti  White  V.  Mann,  26  Me.  361; 
Williams  V.  Vanderbilt,  28  N.  T. 
217,  84  Am.  D.  333;  Chaae  v.  Bar- 
rett, 4  Paige,  148;    Board  of  Edu- 


G14. 

i»  Betteaworth  r.  St.  Paul's,  1 
Bro.  P.  C.  240. 

T«  Da  CoBta  v.  Davis,  1  B.  A  P. 
242;  Stevens  r.  Webb,  7  Car.  ft  P. 
60,  62;  Barbworth  v.  Toune,  4 
Drew,  1,  3  Jur.  s.  a.  34;  Drake  t. 
vrhite,  117  MasB.  10,  13.  See  Brie 
Ry.  T.  Union  Locomotive,  etc.  Co., 
6  Vroom,  240;  Layton  v.  Pearce,  1 
Doug.  IG;  Brown  y.  Royal  Ins. 
Co.,  I  Bills  ft  B.  853,  E  Jur  n.  s. 
12G6;  Edwards  v.  West,  7  Cb.  D. 
SG8. 

"  Walker  v.  Fltts,  24  Pick.  191, 
19G;    Lordv.ThcHiiBa,64  N.T.  107: 
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§  608.  Oonditioxi8 — ^in  contracts  are  either  precedent  or  sub- 
sequent. But  whether  a  particular  condition  is  the  one  or  the 
other,  if,  when  the  contract  is  made,  it  is  impossible  but  not  un- 
lawful, it,  only,  is  void ;  and  the  rest  of  the  contract  takes  effect 
or  18  enforceable  as  though  it  contained  no  condition.''®  Yet  if 
a  eoadition  precedent  is  not  known  to  be  impossible  at  the 
making  of  the  contract,  and  it  becomes  so  by  the  act  of  God, 
still  the  other  party  cannot  be  placed  in  default  while  even  for 
this  cause  it  remains  unperf  ormed.'^*  There  are  some  nice  and 
eurious  questions  connected  with  conditions  rendered  impos- 
sible by  matter  subsequent,  but  it  is  best  not  to  enter  into  them 
further  here.** 

The  Doctrine  of  this  Chapter  restated. 

§  609.  There  are  many  possible  occurrences  and  contingen- 
cies which  the  parties  to  a  contract  do  not  usually  have  in  mind 
and  for  which  they  make  no  express  provision.*^  Upon  the  hap- 
pening of  an  unforeseen  event  of  this  nature  the  law  must  de- 
termine the  effect  it  has  upon  the  contract,  and  we  must  try  to^ 
ascertain  the  intention  of  the  parties.  There  are  certain  things 
upon  which  the  law  presumes,  in  the  absence  of  express  terms, 
to  the  contrary,  that  the  parties  intended  the  obligation  of  the 
contract  to  be  conditional,  or  at  least  that  the  parties  would; 
so  have  intended  had  they  had  the  possible  happening  of  such* 

Bain  ▼.  Lyle,  18  Smith,  Pa.  60;  the  act  of  the  obligor  or  a  strail-r 

Ohio,  etc.  Ry.  v.  Yohe,  51  Ind.  181,  ger,  the  bond  is  forfeited;    where, 

19  Am-  R.  727;   Leopold  v.  Salkey,  by  the  act  of  the  obligee,  it  is 

89  111.  412,  31  Am.  R.  93;    People  saved. 

▼.  Globe  Mut.  Life  Ins.  Co.,  91  N.  79  Mizell  v.  Burnett,  4  Jones,  N. 

Y.   174;     Malcomson    v.    Wappoo  C.  249,  69  Am.  D.  744;    Poussard 

Mills,  88  Fed.  680;    but  see,  Sam-  v.  Spiers,  1  Q.  B.  D.  410;    Bettinl 

pie  T.  Fresno  Flume  ft  Iron  Co.,  v.  Gye,  1  Q.  B.  D.  183;    Howell  v. 

129  Cal.  222,  61  Pac.  1085.  Knickerbocker  Life  Ins.  Co.,  44  N. 

••Co.  Lit.  206;     Hughes  v.  Ed-  Y.  276,  4  Am.  R.  675. 

wards,  9  Wheat.  489;    Merrill  v.  eoCo.    Lit,    205,    206;     Irion   v. 

Bell,  6  Sm,  &  M.  730.     See  Barks-  Hume,  50  Miss.  419,  426;    Bain  v. 

dale  T.  Elam,  30  Miss.   694.    Ac-  Lyle,  18  Smith,  Pa.  60;    Merrill  v. 

cording  to  Beswick  v.  Swindells,  5  Emery,  10  Pick.   507;     People  v. 

Ner.  it  M.   378,   3   A.   &  E.    868,  Manning,  8  Cow.  297,  18  Am.  d! 

where  the  condition  of  a  bond  is  451;    Holland  v.  Bouldin,  4  T.  B. 

originally  impossible,  the  bond  is  Monr.  147. 

•baolate;   where  originally  illegal,  «i  Australasian  Steam  Nav.  Co. 

it  is  void.    Where  the  condition  v.  Morse,  Law  Rep.  4  P.  C.  222, 

becomes  afterward  impossible  by  228;    1  Bishop,  Crim.  Law,  §§  346^ 
17 
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event  in  contemplation.'*  For  example,  if  parties  contract  with 
reference  to  a  specific  subject-matter,  the  deatmction  of  which 
will  make  performance  of  the  contract  impossible,  the  law  pre- 
sumes the  intention  to  have  been  that  the  accidental  destruc- 
tion thereof  should  excuse  further  performance.  Likewise  if  a 
man  undertakes  to  perform  services  of  a  nature  to  require  pecu- 
liar skill  of  which  he  is  possessed,  his  obligation  is  impliedly 
conditional  upon  his  continued  life  and  ability  to  work.  But 
nothing  which  does  not  make  the  performance  of  the  contract 
inherently  impossible,  however  difQcolt  it  may  make  it,  will 
discharge  the  obligation.  When  the  obligation  of  one  of  the 
parties  is  thus  released  after  he  baa  partly  executed  his  agree- 
ment and  the  other  has  received  some  benefit  therefrom,  such 
party  may,  by  the  better  authority,  recover  for  the  work  done 
on  a  guantum  meruit.   But  there  are  some  cases  to  the  contrary. 

3G1;  T«nT  v.  N.  T.,  8  Bobw.  604;  Decker  v.  Oammon,  44  Ha.  US,  N 
Newton  T.  Pope,  1  Cow.  109.  im.  D.  99;    Meradlth  t.  Raed,  16 

M  Deartli  T.  Bftker,  S3  Wis.  7S;      lad.  U4. 
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OHAPTEB  XXL 

THB  VOID  AND  VOIDABLB  IN  OONTRACTS.t 

i  610-612.  Introduction. 

613-616.  Void. 

617-621.  Voidable. 

622.  Doctrine  of  chapter  restated^ 


§  610.  Inexact  kaeanixigs. — ^The  words  ''void'*  and  "void- 
able** are,  as  practically  employed  in  our  law  writings,  among 
the  most  inexact  and  variable.^  And  while  they  number  but 
ttrOy  there  are  more  than  two  ideas,  or  shades  of  idea,  which 
they  are  necessarily  pressed  into  the  service  of  conveying ;  some 
being  plain  and  simple,  others  refined  and  complex.  Still,  less 
minutely  viewed,  they  are  distinct  in  meaning,  and  not  difficult 
tobe-^ 

§  611.  Defined. — ^A  contract  is  void  when  it  is  without  any 
legal  effect; '  voidable,  when  it  has  some  effect,  but  is  liable  to 
be  made  void  by  one  of  the  parties  or  a  third  person.* 

§  612.  How  chapter  divided. — ^We  shall  consider,  I.  Void; 
IL  Voidable. 

I.    Void. 

§  613.  One  meaning. — ^In  exact  legal  language,  "void"  has 
bat  the  one  meaning  just  given."    To  iUustl*ate, — 


1  Compare  with  the  chapter  on 
"Void  and  Voidable/'  1  Bishop* 
Mar.  A  Div.  §  104a  et  s^. 

SI  lb.  104a;  Crocker  v.  Bellan- 
gM,  6  Wis.  645,  70  Am.  D.  489; 
Bromley  v.  Goodrich,  40  Wis.  131, 
22  Am.  R.  685;  Keamej  v. 
Vaagfaan,  50  Mo.  284»  287. 

•  Ante,  §  188;  Abbot  y.  Parsons, 
3  Bur.  1794,  1805;  Baker  v.  Pain- 
ter, Law  Rep.  2  C.  P.  492,  496; 
Maiming  v.  Oill,  Law  Rep.  13  Eq. 
485,  489;  Land  lb  Lumber  Co.  v. 
Mclntyre.  100  Wis.  246,  76  N.  W. 
946,  69  AuL  St  Rep.  916. 

«Pearsoll  v.  Chapin,  8  Wrlfi^t, 
Pa.  9. 


^What  void. — ^As  to  what  par- 
ticular contracts  are  void,  Low- 
rie,  C.  J.,  in  Pearsoll  v.  Chapin, 
supra,  at  pp.  14,  15,  said:  "Con- 
tracts and  acts  that  are  absolutely 
void  are  contracts  to  do  an  illegal 
act,  or  omit  a  legal  public  duty; 
usually  bonds  of  married  women; 
contracts  in  a  form  forbidden  by 
law;  official  acts  of  persons  hav- 
ing no  recognized  de  facto  or  de 
jure  title  to  the  office;  contracts 
to  do  an  impossible  thing,  or  that 
leave  uncertain  the  thing  to  be 
done,  and  such  like.  These  are 
absolutely  void,  because  they  have 
no  legal  sanction,  and  establish  no 
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§  614.  Consequences. — ^A  void  deed  of  land  conveys  nothing.* 
A  void  sale  of  goods  passes  no  title,  though  they  are  delivered ;  ^ 
not  even  operating  as  a  gift.*  And  persons  other  than  the  di- 
pect  parties,  equally  with  them,  may  impeach  a  void  judgment.' 
There  can  be  no  confirmation  of  a  void  contract ;  ^^  nor  will  it 
constitute  an  adequate  consideration  for  a  new  one.^^    Still, — 

§  615.  Recover  back. — The  performance  of  a  void  contract 
may  produce  consequences  not  void ;  as,  if  one  voluntarily  and 
with  full  knowledge  of  the  facts  pays  money  on  it,  he  cannot 
recover  the  money  back.** 

§  616.  "Void"  for  "voidable."— In  spite  of  what  we  have 
thus  seen  to  be  the  true  meaning  of  the  word  void,  it  is  often 
used,  both  in  law  writings  **  and  in  statutes,*^  in  the  sense  of 
voidable.**  Nor  is  such  use  quite  without  reason;  for  a  void- 
able thing  is  void  whenever  the  party  entitled  chooses  to  avoid 
it."  And  it  is  precisely  accurate  to  say  that  a  thing  is  void  at 
the  election  of  the  party,  meaning  voidable;  for  example,  a 
contract  between  an  infant  and  an  adult  to  marry  is  made  void 
by  the  refusal  of  the  infant.*''    "Provisions  in  leases,"  said 


legitimate  bond  or  relation  be- 
tween the  parties,  and  even  a 
stranger  may  raise  the  objection. 
2  Leon.  218;  Moore,  105.  The  law 
cannot  enforce  that,  the  doing  of 
which  would  be  a  wrong  to  itself 
or  to  public  order."  Other  illustra- 
tions of  Uit  void  contract  appear 
in  various  connections  throughout 
this  work. 

0  Manning  v.  Gill,  Law  Rep.  13 
Eq.  485. 

TCom.  Dig.  "Enfant,"  C.  2. 

«  Ante,  §  82. 

•  Martin  v.  Judd.  60  111.  78; 
Kearney  v.  Vaughan,  50  Mo.  284, 
287. 

10  Ante,  §  542;  Perkins,  §  154, 
as  cited  by  Lord  Mansfield  in  Ab- 
bot v.  Parsons,  3  Bur.  1794,  1805; 
Lowrie,  C.  J.,  in  Pearsoll  y.  Chapin, 
8  Wright,  Pa.  9,  15;  Mcintosh  v. 
Lee,  57  la.  356. 

11  Murphy  ▼.  Jones,  7  Ind.  529; 
Ehle  V.  Judson,  24  Wend.  97;  Jar* 
Tis  y.  Sutton,  3  Ind.  289. 

"Ante,  §§  81,  82;  Woodbum  v. 
Stout,  28  Ind.  77.    And  see,  Bab> 


cock  y.  Fond  du  Lac,  58  Wis.  230. 
But  see,  Gist  y.  Smith,  78  Ky.  367. 

i»  Pearson  y.  Chapin,  8  Wright, 
Pa.  9,  13;  Matthews  y.  Baxter, 
Law  Rep.,  8  Ex.  132, 133. 

i«St.  Nicholas's  Case,  2  Stra. 
1066,  Cas.  temp.  Hardw.  323;  Rex 
v.  Evered,  Cald.  26;  Eweli  y. 
Daggs,  108  U.  S.  143;  Young  v. 
BiUiter,  8  H.  L.  Cas.  682,  7  Jur. 
N.  8.  269;  Anderson  y.  Roberts, 
18  Johns.  516,  9  Am.  D.  235;  Van 
Shaack  y.  Robbins,  36  la.  201. 
But  it  is  not  alwajrs  so  in  a  stat- 
ute. Pearse  y.  Morrice,  2  A.  lb  E. 
84. 

18  Kearney  v.  Vaughan,  60  Mo. 
284,  287;  Seylar  y.  Carson,  19 
Smith,  Pa.  81;  Allis  y.  Billings,  6 
Met.  415,  417. 

i«  Crocker  y.  Bellangee,  6  Wis. 
645,  70  Am.  D.  489;  Bromley  v. 
Goodrich,  40  Wis.  131,  22  Am.  R. 
685. 

IT  Holt  y.  Clarencieux,  2  Stra. 
937,  939;  the  expression  in  this 
case  being,  however,  **voidable  at 
his  election." 
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Lowrie,  C.  J.,  ''are  very  oommoiiy  that,  if  the  tenant  shall  not, 
with  due  promptness,  perform  his  covenants  to  build,  repair, 
insnre,  pay  rent,  and  sneh  like,  the  lease  shall  be  void,  or  utterly 
null  and  void,  to  all  intents  and  purposes,  or  expressions  of  sim- 
ilar import;  yet  these  terms  are  very  often,  perhaps  generally, 
held  to  mean  voidable,  and  not  void."  ^* 

n.    Voidable. 

i  617.  Variable — ^as  we  have  seen  the  word  "void"  to  be  in 
practical  use,  *^ voidable"  is  still  more  so.  The  expression  in 
oor  definition,^*  that  the  voidable  contract  **has  some  effect," 
is  as  precise  as  the  truth  of  the  law  permits,  for  the  effects 
differ;  so  the  rest  of  the  definition,  that  it  ''is  liable  to  be  made 
void  by  one  of  the  parties  or  a  third  person,"  truly  represents 
the  variable  law,  which  requires  the  avoiding  to  be  done  by 
different  persons  or  methods  according  to  the  nature  of  the 
ease.  The  foundation  of  the  difficulty  seems  to  be  in  the  paucity 
of  the  language,  whieh  has  but  the  one  word  to  express  a  con- 
siderable number  of  ideas.*®    To  illustrate, — 

I  618.  In  fraud,  infancy,  insanity. — ^Not  to  attempt  absolute 
aeenraey  here,  in  what  will  be  more  satisfactorily  stated  in 
chapters  further  on,  largely,  but  not  in  all  circumstances,  a  con- 
tract vitiated  by  fraud,  infancy,  or  insanity  is  not  void  but 
voidable.  The  effect  whereof  is,  that,  for  example,  a  sale  by 
the  incapable  or  defrauded  person,  made  in  due  form,  transmits 
the  seisin  or  ownership  of  the  lands  or  goods,  and  the  avoiding 
thereof  reinvests  them  in  the  seller ;  but  if,  while  the  sale  re- 
mained voidable,  they  were  transmitted  for  a  valuable  consid- 
eration to  a  third  person,  the  consequences  vary  with  the  cases. 

§  619.  In  marriage. — ^In  matrimonial  law,  the  term,  "void- 
able" is  employed  in  a  considerable  variety  of  meanings,  some 
of  which  are  unknown  in  the  ordinary  law  of  contracts. ^^  Com- 
monly and  strictly,  by  the  unwritten  marriage  law,  a  voidable 
marriage,  while  it  remains  so,  has  the  same  effect  as  a  perfect 
one;  and  it  can  be  avoided  only,  during  the  lives  of  both  parties, 

u  PearaoU  v.  Chapin,  ut  sup.  at         so  And  see  1  Bishop,  Mar.  lb  Div. 
p.  13.    And  see.  Rede  v.  Farr,  6  M.      §   104a,  and  the  observations  of 
^  8.  121;    Nash  v.  Birch,  1  M.  lb  '  Lowrie,  C.  J.,  in  Pearsoll  v.  Chapin, 
W.  402;   Hnghes  v.  Palmer.  19  C.      8  Wright,  Pa.  9. 
B.  V.  ft.  393, 11  Jur.  n»  s.  876.  21 1  Bishop,  Mar.  lb  Div.  §§  106- 

M  Ante,  §  611.  120. 
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by  a  jndioial  aenteDce,  pronoonced  in  a.  suit  iuatitated  for  the 
▼epy  purpose.** 

§  620.  Ratify— Avoid. — ^Unlike  void  contracts,**  the  void- 
able may,  in  general,  and  perhaps  always  if  the  right  means  are 
employed,  be  perfected  by  ratification."  They  can  be  avoided 
only  by  parties  entitled,**  and  in  ways  which  the  law  permits. 
For  most,  a  mere  declaration  or  act  in  pait,  from  the  proper 
person,  sofflcea ;  but  some  require  judicial  process.  As  to  which, 
and  farther  qnestiooB, — 

§  621.  In  conclusion. — ^The  reader's  attention  having  thus 
been  directed  to  the  distinctions  under  consideration,  he  can 
now,  aided  by  these  general  views,  best  master  the  details  in 
connection  with  partiCTilar  topics  as  they  arise. 

Tht  Doctrine  of  this  Chapter  restated. 

§  622.  There  is  only  one  sort  of  "void"  contract,  in  the  strict 
meaning  of  the  word.  But,  less  aconrately,  the  boohs  often 
apeak  of  voidable  contracts  as  void.  Any  contract  which  has 
some  legal  effect,  yet  which  one  of  the  parties  or  a  third  person 
can  make  void,  is  termed  "voidable."  But  the  qualities  of  this 
contract,  and  the  methods  of  avoiding  it,  differ.  There  are, 
therefore,  many  varieties  of  the  voidable;  yet  they  can  be 
particularized  only  by  circomloention,  our  language  not  having 
separate  words  to  designate  them. 


M  lb.  1 106. 

H  Ante.  I  614. 

*t  MatttaeTCB  T.  Baxter,  Law  Rep. 
8  Bx.  1S2;  BuLBdlct  t.  National 
BanlE,  4  Daly,  171;  Sbapplrto  r. 
Goldberg,  192  U.  S.  182.  But  acta 
or  acqalescenca  denotins  ratlflca^ 


tlon  mar  be  shawn  not  to  be  aucb. 
Bell  7.  Campbell,  1S3  Mo.  1.  S6  8. 
W.  369,  46  Am.  8t  Rep.  605. 

"Martin  T.  Judd,  60  IlL  TS; 
Hughes  T.  Palmer,  19  C.  B.  s.  a. 
in.  U  Jur.  X.  a.  87S. 
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§  623.  Elsewhere. — In  the  chapter  on  the  consideration,  there 
u  mneh  which  might  well  be  deemed  a  part  of  the  present  one.^ 
SOy  in  yarions  other  connections,  this  distinction  is  more  or  less 
explained  as  to  the  particular  topics. 

§  624.  "Execntory,"  "executed,"  defined. — ^A  contract  is  ex- 
ecutory when  the  thing  agreed  has  not  been  done.^  It  is  exe- 
cuted when  the  thing  has  been  done.*  After  one  party  has  per- 
formed while  the  other  has  not,  it  is  said  to  be  executed  on  the 
one  side  and  executory  on  the  other.^  One  who  has  begun  to  do 
what  he  promised,  but  has  not  finished,  has  executed  his  under- 
taking in  part. 

§  625.  Ziffect  of  executed. — Subject  to  exceptions  growing 
out  of  special  reasons,  the  execution  of  a  contract  cures  all  de- 
fects therein.    Thus, — 

§  626.  Consideration. — ^We  have  already  seen,  that  the  want 
of  a  consideration  is  of  no  avail  against  an  executed  contract.* 
Again,— 

§  627.  Illegal  contract  executed. — ^An  agreement  to  do  a 
thing  contrary  to  law  or  public  policy  can  be  enforced  by 
neither  parly  against  the  other.'  But  the  parties'  voluntary 
doing  of  what  they  had  unlawfully  agreed  places  them,  in 
effect,  in  the  same  position  as  if  the  contract  had  been  originally 
good;  neither  can  recover  of  the  other  what  was  parted  with. 
The  reason  for  which  is,^  that,  since  they  are  equally  in  fault, 
the  law  will  help  neither.*  Hence, — 


lAnte,  §§  7e-98.  sAnte,  §§  509,  and  note,  645; 

>  Fletcher  r.  Peck,  6  Cranch,  87,  Greenwood  v.  Curtis,  6  Biass.  358, 

Ue.  4  Am.  D.  145;   Levet  v.  Creditors, 

•Fraser  r.  Robinson,  42  Miss.  22  La.  An.  105;   Morris  v.  Hall,  41 

121;  Robison  v.  Robison,  44  Ala.  Ala.  610;   Qreen  v.  Hollingsworth, 

227.  6  Dana,  173,  30  Am.  D.  680;   Inger- 

4  And  Bee  ante,  §§  86-87.  soil    y.    Campbell,    46    Ala.    282; 

•  Ante,  §§  80-84.  Marksbury  v.  Taylor,  10  Bush,  619 ; 

•  Ante,  §  467  et  seq.  Myers  v.  Meinrath,  101  Mass.  366, 
7  Ante,  §  489.  8  Am.  R.  368;  Barnard  y.  Crane, 
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§  628.  Unlawful  in  one. — If,  aa  in  some  special  cases  it  hap- 
pens, the  contract  ^rae  unlawful  in  one  of  the  parties  only,*  the 
other  may  recover  back  what  he  has  paid  under  it.'*  And  this 
principle  ia  sometimes  carried  to  the  extent  that, — 

§  629.  One  lesa  in  fault— If  both  are  in  fault,  yet  not  equally 
so,  and  especially  if  the  one  more  in  the  wrong  has  taken  any 
undue  advantage  of  the  other,  the  more  culpable  party  may  be 
compelled  to  refund  what  the  less  culpable  has  paid.^' 

§  630.  Volnntary,  not  ill^al. — Where  neither  party  has  vio- 
lated law  or  public  policy,  and  there  is  no  fraud,  duress,  or  any- 
thing of  the  sort,  a  voluntary  payment  which  one  with  full 
knowledge  of  the  facts  has  made  to  the  other  cannot  be  recov- 
ered back,  though  he  was  not  compellable  to  make  it,  and  he 
did  it  under  protest.    The  executed  transaction  stands." 

§  631.  Mistake  of  law. — ^As'all  persons  are  conclusively  pre- 
sumed to  know  what  the  law  is,'*  one  who  makes  a  payment 


1  Tyler,  467;  Burt  v.  Place,  6  Cow. 
431;  Babcock  t.  Thompson,  3  Pick, 
446,  16  Am.  D.  235;  Worcester  7. 
Eaton,  11  Mass.  368;  Merwin  v. 
Huntington,  2  Conn.  209;  Groton 
T.  Waldoborough,  2  Falrf.  306,  26 
Am.  D.  E>30;  Jacobs  v.  Stokes,  12 
Mtch.  3S1;  Spalding  v.  Musk- 
ingum, 12  Ohio,  E44;  Tyler  v. 
Smith,  le  B.  Monr.  793:  Llnesa  t. 
Heslng.  44  III.  113,  92  Am.  D.  163; 
Arter  v.  Byington,  44  III.  468; 
Boutelle  v.  Melendy,  19  N.  H.  196, 
49  Am.  D.  152;  Kerr  v.  Blmle,  25 
Art.  225;  Hall  v.  CoatBllo,  48  N. 
H.  176,  2  Am.  R.  207;  Delhomme 
T.  DuBOn,  28  La.  An,  646.  But  If 
the  Illegality  might  have  been 
pleaded  as  a  defense  and  was  not, 
a  Judgment  upon  an  illegal  con- 
tract is  deemed  freed  from  the  Im- 
purity. Owens  v.  Machinery  Co., 
96  Ga.  40S,  23  S.  E.  416,  31  L.  R.  A. 
767. 

■Ante,  gg  481,  482,  489. 

10  Jaquea  v.  Qolightly,  a  W.  BI. 
1078^  107S,  and  other  English  and 
American  cases  cited  by  Selden,  J, 
In  Tracy  t.  Talmage,  4  Keman, 
162,  183  et  seq.,  67  Am.  D.  132, 
And  Bee,  Curtis  T.  Leavltt,  16  N. 
T.  9;  HesB  t.  Culver,  77  Mich.  698, 


43  N.  W.  994.  e  L.  R.  A.  4SS,  18 
Am.  St  Rep.  421. 

"  Smith  Y.  Bromley,  2  Doug.  695, 
note;  Worcester  v.  Eaton,  11  Mass. 
368,  376;  Tracy  T.  Talmage,  4  Ker- 
nan,  162  lEl,  67  Am.  D.  132.'  And 
see,  ante,  g  489;  Klein  v.  Peder- 
Bon,  6&  Neb.  4B2,  91  N.  W.  281. 
And  the  question  of  equality  of 
guilt  may  be  sometimes  left  to  a 
Jury.  Duval  v.  Wellman,  124  N. 
Y.  1B6,  26  N,  B.  343. 

11  Await  y.  Eutaw  Building  As- 
sociation, 34  Md.  436;  Wllllama  v. 
Colby,  44  Vt  40;  Commercial  Bank 
V.  Reed,  11  Ohio,  498;  Patterson 
v.  Cox,  25  Ind.  261;  Benson  v, 
Monroe,  7  Cush.  126,  64  Am.  D. 
716;  Cook  v.  Boston,  9  Allen,  393; 
Howard  v.  H.  R.  Life  Ass'n,  12S 
N.  C.  49,  34  N.  E.  199,  45  L.  R,  A. 
853;  Pepperday  v.  Bank,  183  Pa. 
619,  38  Atl.  1030,  39  L.  R.  A.  529, 
63  Am.  St  Rep.  769;  Anderson  v. 
Cameron,  122  la.  183,  97  N.  W. 
1086.  This  doctrine  does  not  ap- 
ply to  payment  made  from  public 
funds  by  agents  of  municipal  cor- 
porations whose  duties  are  de- 
fined by  law.  Wiles  v.  Mcintosh 
Co.,  10  N.  D.  594,  88  N.  W.  710. 

"  Ante,  i  4G2, 
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^apposing  himself  compellable  while  he  is  not — ^that  is,  pays 
under  a  mistake  of  law — eannot  recover  the  money  back.  In 
legal  contemplation,  his  act  was  voluntary.^*   But, — 

§  632.  Fact  mistaken— Frand — ^Duress  of  goods. — ^If  he  paid 
under  a  mistake  of  f act,^"  or  through  fraud  or  other  constraint 
from  the  other  party,"  or  to  prevent  being  dispossessed  of  his 
property,  though  he  knew  the  demand  to  be  illegal,^'  he  may 
have  his  money  again. 

§  633.  Why  recovery  back— (Promise  created). — ^Where,  as 
in  some  of  the  foregoing  cases,  the  law  compels  the  party  to  pay 
back  money, — ^the  original  payment  whereof  was  in  the  nature 
of  an  executed  contract, — ^the  reason  is,  that  such  payment  was 
not  purely  voluntary,  and  was  received  in  the  other's  wrong; 
80,  to  establish  justice,  the  promise  to  refund  is  created. 

§  634.  Oral. — ^A  contract  which  cannot  be  enforced  because 
not  conformable  to  statutes  requiring  it  to  be  in  writing,  is  ren- 
dered, by  voluntary  execution,  good ;  ^®  neither  party  can  undo 
what  has  thus  been  done.^*    Even  execution  on  one  side,  if 


"Elliott  V.  Swartwout,  10  Pet 
137;  Mowatt  v.  Wright,  1  Wend. 
355,  19  Am.  D.  508;  Branham  y. 
San  Jose,  24  Cal.  585;  Silliman 
T.  Wing,  7  Hin.  N.  Y.  159;  Heath 
k  Milligan  Mfg.  Co.  ▼.  Nat.  Lin- 
seed Oil  Co.,  197  111.  632,  64  N.  B. 
732;  Manning  v.  Poling,  114  la. 
20,  86  N.  W.  30.  Even  If  under  a 
statute  Buhsequently  declared  un- 
<»n8titutional.  Wingerter  y.  San 
Francisco,  134  Cal.  547,  66  Pac. 
730.  Rule  applies  to  municipal 
corporations.  Village  of  Morgan 
Park  y.  Knopf,  199  lU.  444,  65  N. 
B.322. 

IS  Manchester  v.  Bums,  45  N.  H. 
482;  Bank  of  Commerce  y.  Union 
Bank,  3  Comst.  230;  North  y. 
Bloas,  30  N.  Y.  374;  Pearson  v. 
Lord,  6  Mass.  81;  Bond  v.  Hays, 
12  Mass.  34,  36;  LazeU  y.  Miller, 
16  Mass.  207;  Mc  /att  v.  Wright, 
1  Wend.  355,  19  Am.  D.  508;  Burr 
▼.  Veeder,  3  Wend.  412;  Dickins 
T.  Jones,  6  Terg.  483,  27  Am.  D. 
488;  Montgomery  Co.  Com'rs  v. 
Pry,  127  N.  C.  258,  37  S.  B.  259; 
<  First  Nat  Bank  v.  City  Nat 


Bank,  182  Mass.  130,  65  N.  B.  24. 
But  if  he  to  whom  payment  is 
made  is  entitled  in  equity  and 
good  conscience  to  retain  it,  there 
can  be  no  recovery.  Rainwater  v. 
Harris,  51  Ark.  401,  11  S.  W.  583, 
3  L.  R.  A.  845. 

i«Post,  §§  682,  725.  Or  to  pre- 
vent wrongful  withholding  of  pos- 
session. Lonergan  v.  Buford,  148 
U.  S.  581. 

IT  Maxwell  v.  Griswold,  10  How. 
U.  S.  242;  Harmony  v.  Bingham, 
2  Kernan,  99,  109,  62  Am.  D.  142; 
White  V.  Heylman,  10  Casey,  Pa. 
142;  Beckwith  v.  Frisbie,  32  Vt 
559;  Elston  v.  Chicago,  40  111.  514, 
89  Am.  D.  361;  Harvey  v.  Olney, 
42  111.  336;  Quinnett  v.  Washing- 
ton, 10  Mo.  53. 

18  Sovereign  v.  Ortmann,  47  Mich. 
181.  See  Young  v.  Royal  Leam- 
ington Spa,  8  App.  Cas.  517 ;  Gregg 
y.  Willis,  71  Vt  314,  45  Atl.  229. 

i»  Cocking  v.  Ward  1  C.  B.  858; 
Freeman  v.  Headley,  4  Vroom,  523; 
Maupin  v.  Chic,  R.  I.  &  P.  Ry.  Co., 
171  Mo.  187,  71  S.  W.  334. 
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thereby  the  terms  of  the  atatate  are  satisfied,  will  render  the 
oral  promise  binding;  thus,  when  one  has  accepted  a  convey- 
ance of  land,  he  cannot  avoid  paying  for  it  by  showing  that  the 
contract  of  purchase  was  oral.**  Or,  if  the  statute  is  not  sat- 
isfied by  the  ezecutioa  on  one  side,  the  party  cannot  be  com- 
pelled to  refund,  so  long  as  he  is  willing  to  cany  out  the  parol 
bargain.  If  he  refuses,  then  he  must  refund.  The  law  creates 
the  promise  that  he  will.*' 

§  635.  Other  illiutratioiui — of  the  distinction  between  exec- 
utory and  executed  contracts,  and  the  effect  of  it,  might  be 
added  in  great  numbers.  But  the  doctrine  sufficiently  appears 
already ;  and  the  further  illustrations,  with  various  expansions 
of  those  here  given,  will  be  more  serviceable  in  connection  with 
the  particular  topics. 

The  Doctrine  of  this  Chapter  restated. 

§  636.  In  general,  when  a  thing  contracted  for  is  performed, 
nothing  of  the  bargain  remains  but  its  consequences.  We  call 
this  an  executed  contract.  Before  the  thing  was  done,  the  con- 
tract was  termed  executory.  All  obstructions  to  the  execution, 
arising  from  defects  or  imperfections  in  the  form  or  substance, 
are  removed  by  the  parties  in  their  voluntary  doing.  If,  in  such 
doing,  any  equities  between  them  have  arisen,  of  a  sort  where- 
of the  law  can  take  cognizance,  it  will  create  a  contract  for  their 
adjustment,  but  in  most  cases  there  are  none. 


M  Qailer  T.  Oaller.  14  Net>.  174; 
JohnBoa  v.  Puget  MHl  On.,  28  Wash. 
G15,  SS  Pac.  867. 

«i  Beaman  v.  Back,  9  Bm.  &  H. 
207;  Richards  r.  Allen,  17  Mo. 
296;  Congdon  t.  Ferry.  13  Orar,  3; 
.  Pbelpa,  U  Mlno.  826; 


Marsh  V.  Wyckoir,  10  Bosw.  203; 
Clancr  T.  Craliie,  8  Dev.  Eq.  363; 
Intaretate  Hotel  Co.  v.  Woodward 
A  Burgess  AmoBement  Co.,  103  Mo. 
App.  198,  77  a  W.  114.  See  also, 
De  Montague  t.  Bacharach,  181 
Mass.  866,  68  N.  B.  43S. 
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§  637.  Introduction. 

688-640.  Relation  of  subject 

641-643.  In  general  of  fraud. . 

644-649.  As  to  signing  and  delivery. 

650-670.  In  substance  of  contract 

671-691.  Nature  and  effect  of  fraudulent  contract 

692.  Doctrine  of  chapter  restated. 

§  637.  How  chapter  divided. — ^We  shall  consider,  I.  The 
relations  of  this  subject  to  others;  11.  In  general  of  fraud; 
m.  The  fraud  which  vitiates  the  signing  and  delivery ;  IV.  The 
fraud  which  vitiates  the  substance  of  the  contract;  Y.  The  na- 
ture and  effect  of  the  fraudulent  contract. 

L    The  Relations  of  this  Subject  to  others. 

§  638.  The  principle — on  which  depend  the  doctrines  of  this 
and  several  other  chapters  has  already  been  stated  to  be,  that, 
to  constitute  a  contract  made  by  the  parties,  not  including  here- 
in the  creations  of  the  law,^  they  must  concurrently  assent  to 
exactly  the  same  thing  at  the  same  instant  of  time.'    Now, — 

§  639.  What  within  principle. — ^Mental  incapacity,  cover- 
ture, and  infancy  are  severally  within  this  principle,  but  they 
all  differ  from  fraud.  Similar  to  fraud,  and  in  some  particulars 
80  nearly  identical  with  it  that  the  partition  lines  are  scarcely, 
if  at  all,  discernible,  are  mistake,  duress  or  compulsion,  un- 
due influence,  and  what  by  some  is  termed  misrepresentation. 
Weaknes  of  intellect,  fiduciary  relation^,  and  various  other  like 
things  mingle  with  these. 

§  640.  Divisions  of  subject. — Some  authors  and  many  read- 
ers make  a  great  point  of  classification ;  that  is,  of  the  manner 
in  which,  from  pleasure  or  fancy,  the  law  being  seamless  and 
knowing  no  divisions,*  the  expositions  of  a  larger  topic  are  di- 

lAnte,  S  184.  a  Ante,  S  490. 

2  Ante,  S  313;   post,  §  693. 
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vided  into  inferior  titles.  The  present  author  takes  the  liberty 
of  following,  on  every  such  question,  the  coarse  indicated  by 
the  particular  matter  in  hand  as  convenient,  perspicuous,  and 
effective  ia  demonstration.  In  the  present  instance,  misrepre- 
Bentation,  if  dishonest,  is  fraud ;  if  honest,  it  is  mistake ;  weak- 
ness of  intellect,  standing  alone,  ia  insanity;  mingled  with 
fraud,  it  is  both;  undue  Influence  has  a  doctrine  of  its  own, 
while  yet  it  blends  with  weakness  of  intellect  and  vitb  fraud. 
These  are  but  illustrations.  The  reader  will  see  that,  while  we 
have  here  some  distinct  partition  lines,  there  are  other  places 
at  which  the  contact  between  the  different  sub-topics  will  not 
bear  even  this  name,  they  are  as  truly  one  as  the  undivided  sea. 
To  undertake  an  apparent  partition,  where  the  nature  of  things 
has  forbidden  that  any  should  be,  and  demand  of  the  reader 
to  call  it  scientific,  would  be  simply  ridiculous.  The  author, 
craving  the  pardon  of  any  reader  who  may  ask  for  what  does 
not  exist,  and  what  does  not  admit  of  being  created,  will  pro- 
ceed with  the  expositions  after  such  divisions  as  may  seem  to 
him  convenient. 

n.    In  General  of  Fraud. 

§  641.  Throughout  law. — There  is  believed  to  be  no  assign- 
able limit  beyond  which  fraud  is  destitute  of  legal  effect.*  It 
vitiates  every  transaction,  whether  of  contract,  of  judicial  pro- 
ceeding, or  otherwise,  into  which  it  enters.*  "Fraud  and  de- 
ceit, by  him  who  is  trusted,  are  most  odious  in  law."  "The 
common  law  doth  so  abhor  fraud  and  covin  that  all  acts,  as 
well  judicial  as  others,  aud  which  of  themselves  are  just  and 
lawful,  yet  being  mixed  with  fraud  and  deceit,  are  in  judgment 
of  law  wrongful  and  unlawful." ' 

§  642.  In  law  of  contracts. — When  a  man  gives  formal  con- 
sent to  a  thing,  impelled  thereto  by  representations  which  he  is 
induced  to  accept  as  facts,  while  they  are  not  such,  his  act  is 
not  what  it  appears  to  be.  His  will  does  not  coincide  with  what 
outwardly  he  does.  He  consents  to  the  thing  which  is  not,  but 
not  to  the  thing  which  ia.  And  the  party  responsible  for  this 
wrong  and  its  effect'  cannot  avail  himself  of  any  supposed 

*Tet,  as  to  fraud  on  a  legtsla-  sFermort  Case,  S  Oo.  77o.  78a, 

ture,  see   Blsbop,  Written   Laws,  796. 

g  3S.  ^  Vaas  t.  Rlddlck,  89  N.  C.  6; 

»  Jones  V.  Emery,  40  N.  H.  348.  Psrlej  v.  Catlln,  31  III.  E33. 
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right  growing  out  of  the  mockery  of  a  contract;  *  for  nemo  ex 
propria  dolo  consequitur  actionem,  no  one  is  permitted  to  ex- 
tract a  right  from  his  own  wrong.*    Hence — 

§  643.  Defined. — ^We  may  define  the  fraud  now  under  con- 
sideration to  be  any  spoken  or  acted  falsehood,  whereby  one  is 
induced  to  enter  into  what  in  form  is  a  contract,  under  the  be- 
lief that  it  is  a  different  thing  from  what  it  is,  or  that  there  is- 
for  it|i  motive  which  does  not  in  truth  exist. 

ni.   The  Fraud  which  vitiates  the  Signing  and  Delivery, ^^ 

§  644.  Elsewhere. — ^We  saw,  in  a  preceding  chapter,"  what 
are  the  signing  and  delivery  which  transmute  written  stipula- 
tions into  a  contract,  and  incidentally  something  of  fraud 
therein. 

§  645.  Procured  by  fraud. — ^If  such  signing  and  delivery 
are  procured  from  one  of  the  parties  who  is  in  the  exercise  of 
due  care,"  by  the  other's  fraud,  causing  him  to  believe  that  the 
writing  is  something  different  from  what  it  is,  he  is  not  in  law 
bound  thereby.**  Nor  is  one  bound  who,  in  like  circumstances^ 
accepts  a  deed  with  a  clause  imposing  an  obligation  on  him.^^ 
Now, — 

§  646.  Third  person — (Void). — ^When  a  party  has  thus  in 
form,  impelled  by  fraud,  put  his  name  to  something  different 
from  what  he  meant,  he  has  not  truly  executed  any  contract. 
And  his  position  toward  the  writing  is  not  the  same  as  though, 
under  a  purpose  to  sign  it  created  by  the  like  fraud,  he  had 


•  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  D.  597;  Mead  v. 
Bonn,  32  N.  T.  275,  278;  Duncan 
T.  McCullough,  4  S.  ft  R.  483. 

•  Fisher  v.  Saylor,  28  Smith,  Pa. 
Si. 

10  Compare  with  ante,  §§  342- 
348. 

11  Ante,  §  335  et  seq. 

12  De  Camp  v.  Hamma,  29  Ohio 
St  467;  Robinson  v.  Glass,  94  Ind. 
211;  Anderson  v.  Wame,  71  111. 
20,  22  Am.  R.  83;  Hopkins  v. 
Hswkeje  Ins.  Co.,  57  la.  203,  42 
Am.  R.  41;  Weaver  v.  Carpenter, 
42  la.  343.  For  some  distinctions, 
we  ante,  §  346.    And  see,  post. 


§§  648,  655;  Dowaglac  Mfg.  Co.  v. 
Schroeder,  108  Wis.  109,  81  N.  W. 
14. 

IS  Ante,  §  346;  Jones  v.  Austin, 
17  Ark.  498;  By  era  v.  Daugherty, 
40  Ind.  198;  Laldla  v.  Loveless,  40 
Ind.  211;  Selden  v.  Myers,  20  How. 
U.  S.  506;  Foy  v.  Haughton,  83  N. 
C.  467;  Davis  v.  Snider,  70  Ala. 
315;  Resh  v.  Allen  town  Bank,  12 
Norrls,  Pa.  397;  May  v.  Seymour,. 
17  Fla.  725;  Strong  v.  Llnlngton, 
8  Bradw.  436;  Green  v.  Wilkie,  98 
la.  74,  36  L.  R.  A.  436,  66  N.  W. 
1046,  60  Am.  St  Rep.  184. 

i«  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  87  N.  Y.  40. 
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Htill  mbscribed  to  what  he  intended, — ^to  be  explained  under 
oar  next  sub-title.  If  the  reader  will  congnlt  some  prerious 
sections,'*  he  will  see  that  on  nearly  or  exactly  this  question 
there  are  differences  of  judicial  opinion.  But,  guided  by  the 
greater  number  of  the  cases  now  before  the  author,  and,  equally 
with  them,  by  principles  of  the  law  whose  effect  can  probably 
be  intercepted  only  by  special  circumstances,  we  are  eoadncted 
to  the  following.  Such  a  contract  is  not  merely  voidable,  it  is 
Toid."  Being  in  the  nature  of  a  forgery,  not  even  an  innocent' 
third  person  can  take  nnder  it  any  benefit."    To  illustrate, — 

§  647.  Negotiable  paper. — Though  the  law  goes  far  to  pro- 
tect innocent  third  persons  in  their  rights  to  negotiable  paper 
valueless  as  between  the  original  parties,  yet  bills  and  notes 
brought  into  existence  by  the  fraud  now  under  consideration, 
and  without  laches  in  their  makers,  are,  like  forged  paper,  void 
as  well  in  the  hands  of  an  innocent  holder  as  of  the  original 
payee."   As  a  qualification  of  this, — 

§  648.  Negligence — in  the  maker,'*  in  putting  his  name  to 
such  paper,  will,  at  least  by  some  opinions,  estop  him  from 
setting  up  this  defense  when  sued  by  a  holder  who  is  without 
fault.*"    And — 

§  649.  Oontraiy  docbine. — There  is  some  authority  for  hold- 
ing, in  the  ordinary  case,  the  party  who  has  thus  been  sednced 
by  fraud  into  the  signing  of  negotiable  paper,  responsible  to  the 
innocent  possessor  for  value." 

>■  Ant«,  il  S46,  848.  N.  W.  364,  96  Am.  St.  Rep.  974; 

!•  Hunter  t.  Walters,  Law  R«p.  Sbenandoah    Nai.    Bank    ▼.    Qra- 

7  Ch.  Ap.  75,  81;   Stacy  t.  Robb,  27  Y«tt«  (Neb.),  9B  N.  W.  694. 

Tex.  3,  84  Am.  D.  604;    Rovegno  ib  But  see,  aa  to  negligence  In 

▼.  DeSerarl,  40  CaL  4G9.  these  cases  generally,  ante,  i  645, 

IT  Thorougtagood'B    Case,    2    Co.  compare  with  RedgraTS  t.  Hurd, 

9a;     Foster   v.    Macklnnon,    Law  20  Ch.  D.  1,  13. 

Rep.  4  C.  P.  704;    In  re  Cooper,  20  MNebeker  v.  Cutslnger,  4S  lad. 

Ch.  D.  Gil.  436.    And  see  Foster  v.  Mackln- 

■■  Kellogg   v.    Stelner,   29    Wla.  non,  Law  Rep.  4  C,  P.  704;    Spui^ 

626;    Whitney  v.  Snyder,  2  Lana,  gin  v.  Traub,  66  111.  170;    Fogg  v. 

477;   Corby  v.  Weddle,  67  Mo.  452;  School  Dlst..  76  Mo.  App.  169. 

Munaon   v.   Nichols,   62    111.    Ill;  ti  Kimble  v.  Christie,  66  Ind.  140; 

ButlerT.Cama.37Wla.61;    Brlgga  Draper  t.   Cowlea,   27    Kan.   48*. 

V.  Bwart,  51  Mo.  246,  11  Am.  R.  And  aee  ante,  H  346,  34S;  Tower 

445;  WoodflT.Hynes,!  Scam.  103;  t.  Whip,  68  W.  Va.  168,  44  S.  B. 

Vanbnmt  T.  Singley,  86  111.  281;  179. 
Keller  v.  ituppold.  U6  Wis.  636,  93 
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IV.    The  Fraud  which  vitiates  the  Substance  of  the  Contract. 

§  650.  Doctrine  in  epitome. — ^A  contract  is  fraudulent  as 
aiifainst  one  who,  whether  acting  personally  or  through  another 
for  whose  doings  therein  he  is  responsible,  causes,  by  misrepre- 
sentations of  material  facts,  by  silence  where  legal  duty  re- 
quires him  to  speak,  or  by  any  other  undue  means,  the  other 
party  to  enter  into  it,  believing  and  moved  by  the  unreal,  thus 
falsely  made  to  appear  as  real.  Not  all  fraudulent  contracts 
are  within  the  exact  form  of  this  proposition,**  but  all  are  with- 
in the  principle.    To  illustrate, — 

§  651.  Active  misrepresentation. — ^The  common  case  is  where 
the  defrauding  party  tells  the  other  what  he  loxows  to  be  un- 
true regarding  the  subject  of  a  bargain  in  negotiation ;  as,  that 
a  horse  is  sound  when  it  is  not,^  that  the  income  from  the  thing 
is  greater  than  it  is,*^  that  the  soil  of  land  in  question  is  pro- 
ductive" or  the  neighborhood  is  healthy**  beyond  the  fact, 
that  persons  named  have  embarked  in  the  enterprise  while  they 
have  not,*^  that  no  other  creditors  are  to  be  paid  more  than 
those  compromised  with,**  and  numberless  other  things  of  the 
like  sort.** 


»For  example,  Hulett  v.  Fair- 
banks, 40  Ohio  St.  233;  Darst  v. 
Thomas,  87  IlL  222;  Gross  v.  Mo- 
Kee,  53  Miss.  536.  Transfer  of 
Stock, — ^A  shareholder  in  a  na- 
tional bank,  knowing  it  was  about 
to  fall,  transferred,  to  escape  lia- 
bility, hlB  shares  to  an  irrespon- 
sible third  person;  and  this  was 
adjudged  to  be  a  fraud,  leaving 
hhn  stiU  liahle.  Bowden  v.  John- 
son, 107  U.  a  251. 

ttMyton  V.  Thurlow,  23  Kan. 
212;  Jones  v.  Edwards,  1  Neh.  170. 

s^Crosland  v.  Hall,  6  Stew.  Ch. 
Ill;  Smith  V.  Land  and  House 
Prop.  Corp.,  28  Ch.  D.  7;  Arhuckle 
T.  Biedennan,  94  Ind.  168;  Hutch- 
faiBon  V.  Morley,  7  Scott,  341, 8  Jar. 
288. 

MMesser  v.  Smyth,  59  N.  H.  41; 
Hopkins  v.  Snedaker,  71  111.  449; 
Rhoda  V.  Annls,  76  Me.  17*  46  Am. 
R354. 


26  Holmes's  Appeal,  27  Smith, 
Pa.  50. 

27Penn  Mut.  Life  Ins.  Co.  v. 
Crane,  134  Mass.  56, 45  Am.  R.  282; 
Hedden  v.  Griffin,  136  Mass.  229, 
49  Am.  R.  25. 

28  Baldwin  V.  Roeenman,  49  Conn. 
105.  See  Bebout  v.  Bodle,  38  Ohio 
St.  500;  Elfelt  v.  Snow,  2  Saw.  94; 
Burnett  v.  Hensley,  118  la.  575,  92 
N.  W.'678. 

«»  For  example,  Gove  v.  Colborn, 
10  Stew.  Ch.  319;  In  re  Great 
Berlin  Steamboat  Co.,  26  Ch.  D. 
616;  Broad  v.  Munton,  12  Ch.  D. 
131;  Cowley  v.  Dobbins,  136  Mass. 
401;  Meyers  v.  Funk,  56  la.  52; 
School  Directors  y.  Boomhour,  83 
111.  17;  Lindauer  v.  Hay,  61  la. 
663;  Lee  v.  Tarplin,  183  Mass.  52, 
66  N.  B.  431;  Steere  v.  Oakley,  186 
Pa.  582,  40  AU.  816. 
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§  652.  BelevBut  and  nuteriaL — The  misrepresentations  must 
relate  to  the  subject  of  the  contract;  independent  ones,  as  to 
some  disconnected  thing,  not  being  sufficient."*  But  they  need 
not  be  directly  related ;  they  will  suffice  if  so  closely  connected 
that,  but  for  them,  the  party  wotdd  not  have  entered  into  it," 
And  they  must  be  of  material  facts,  properly  constituting  an 
inducement,*'  though  not  necessarily  the  sole  inducement,  to 
the  contract.** 

§  653.  Believed  and  catuinsf. — ^If  a  misrepresentation  is  not 
believed,  plainly  it  has  no  effect.  And,  to  impair  a  contract,  it 
must,  in  fact,  have  produced  the  party's  consent.  The  pre- 
sumption is  that  it  did;  still,  if  the  contrary  is  shown, — as,  for 
example,  if  the  real  fact  appears  by  the  evidence  to  have  been 
known  to  the  other  party, — it  is  without  legal  effect.  To  move 
a  court,  injury  must  attend  the  fraud.'*    Still, — 

§  654.  Other  indnconenta  concnrrinjr. — ^It  is  not  essential 
that  the  believed  falsity  should  have  been  the  only  induce- 
ment to  the  contract;  it  suffices  that,  without  it,  the  consent 
would  not  have  been  given.  Such  is  the  rule  in  the  criminal 
law  of  false  pretences,**  and  the  reasons  are  exactly  the  same 
in  the  law  of  civil  fraud,** 


H  iD^ram  v.  Jordan,  66  Qa..  3G6. 
See,  also,  Pollock,  Cont.  484-186. 

II  CBnbam  v.  Barry,  IE  C.  B.  597, 
1  Jur.  It.  a.  402, 

"  And  see  post,  1  670. 

»»Hull  T,  Fields,  76  Va.  594; 
Winter  v.  Bandel,  30  Ark.  362; 
Rlghter  T.  Roller,  31  Ark.  170; 
Saltord  V.  Grout,  120  Mass.  20; 
Selma,  etc.  R.  R.  v.  Anderson,  Si 
MIsB.  S29;  Htll  T.  Carle;,  8  Hun, 
636;  Cornfoot  t.  Fowke,  6  M.  ft 
W.  3B8. 

MCunnlngbam  T.  Shields,  4 
Hayw.  44,  4G;  Caser  v.  Allen,  1  A. 
K.  Mar.  4C5.  10  Am.  D.  760;  Flah- 
back  T.  Miller.  15  Ner.  42S;  Gunby 
v,  aiuter,  44  MS.  237;  Meyer  r. 
Yesser,  32  lod.  294;  Baiter  v- 
Smock,  61  Mo.  213;  People  v.  Cook, 
4  Selden,  67,  79,  59  Am.  D.  451; 
Castleman  v.  Grlffln,  13  Wis.  536; 
Anderson  v.  Burnett,  5  How.  MIbb. 
166,  35  Am.  D.  425;  El?  v.  Stew- 
art, 2  Md.  408;  Pollock,  ConL  480 
and  Bnglisb  cases  cited  by  taim; 


as  Attwood  V.  Small,  6  CI.  *  F. 
232,  396,  444;  Smith  v.  Kay.  7  H. 
L.  Cas.  760,  77B,  776;  Horstall  t. 
Thomas,  1  H.  Jb  C.  90,  menUoned 
In  Smith  7.  Hugjiea.  Law  Rep.  6 
Q.  B.  597,  605;  Williams's  Case, 
Law  Rep.  9  Eq.  225,  note;  Watson 
V.  Charlemont.  12  Q.  B.  856,  864; 
and  some  others.  See  Moens  v. 
Heyworth,  10  M.  ft  W.  147;  Jack- 
son ft  Sharp  Co.  t.  Fay,  20  App. 
D.  C.  105;  NelBon  v.  Grondahl.  12 
N.  D.  130,  96  N.  W.  299. 

"  2  Blahop,  Crim.  Law,  9  461. 

"  And  see  Leake,  ConL  2d  ed. 
379.  "It  Is  not  BuSlclent  for  blm 
to  show  that  there  were  other  rep- 
resentations or  Inducements  In 
operation  without  further  proving 
that  the  asreemeat  was  due  to 
them  only,  to  the  entire  exclusion 
of  the  false  representation."  Re- 
ferring, "See  per  Turner,  L.  J.,  in 
Nlcol's  Case,  3  DeG.  ft  J.  387,  28  L. 
J.  C.  267, 170." 
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§  655.  Carelessness  in  believing.— If  the  party  to  whom  the 
misrepresentation  was  made  had  the  means  of  verifying  the 
facts,  the  conclusion  will  be  the  more  easily  drawn  that,  avail- 
ing himself  of  his  opportunities,  he  did  verify  them,  and  there- 
fore did  not  act  upon  the  falsehood."  Still,  in  matter  of  law, 
should  he  have  chosen  to  rely  on  the  misrepresentation  without 
inquiry  and  without  suspicion,  it  will  avail  him  in  an  allega- 
tion of  fraud.  Not  even  the  exercise  of  ordinary  care  is,  in 
such  a  case,  indispensable."®  We  have  seen  that  the  doctrine 
is  not  quite  so  when  applied  to  the  formal  execution  of  the  con- 
tract." The  question  doubtless  presents  some  difficulties  which 
further  adjudications,  it  is  to  be  hoped,  may  remove.  Keturn- 
ing  to  the  inquiry  within  this  sub-title,  the  reposing  of  undue 
confidence,  or  the  temporary  absence  of  ordinary  caution,  by  a 
person  of  average  shrewdness,  business  capacity,  circumspec- 
tion, and  suspicion  should,  in  reason,  be  no  more  unfavorably 
regarded  than  general — 

§  656.  Weakness  of  intellect — (Drunkenness). — ^If  the  mind 
of  the  person  to  whom  the  fraud  was  addressed  was  weak,  and 
especially  if  it  was  verging  toward  insanity,  or  if  he  was  drunk,, 
the  fraud  may  thereby  be  rendered  complete  when  otherwise^ 
under  the  circumstances,  it  would  not  be.*®  A  question  some- 
thing like  the  one  in  this  section  and  the  last  has  arisen  in  the- 
eriminal  law  of  false  pretences.  It  was  once  thought  by  some  • 
that,  if  the  falsehood  was  uttered  to  a  weak  and  credulous  per- 
son who  was  misled  to  act  upon  it,  no  indictment  would  lie- 


<T  Hallows  v.  Femle,  Law  Rep. 
8  Ch.  Ap.  467,  477;  Downes  v. 
Sbip,  Law  Rep.  3  H.  L.  257,  270; 
Brewer  v.  Arantz,  124  Ala.  117,  26 
Sa922. 

*s  Jones  y.  Rlmmer,  14  Ch.  D. 
588,  592;  Hltchins  v.  Pettlnglll,  58 
N.  H.  3;  Redgrave  v.  Hurd,  20  Ch. 
D.  1,  13;  Central  Ry.  v.  Kisch, 
Uw  Rep.  2  H.  L.  99,  120;  2  Chit. 
Cont  11th  Am.  ed.  1040,  1041; 
Leake,  Cont.  2d  ed.  3SO-383.  The 
nile  seems  well  settled  that  a  per- 
son must  avail  himself  of  all  or- 
dinary means  of  knowledge  and 
oumot  rely  upon  mere  rumor 
where  by  ordinary  observation,  the 
tmth  might  be  ascertained.  The 
tothorities  are  in  conflict  on  this 
pohit    Maxfield   v.    Schwartz,   45 


Minn.  150,  47  N.  W.  448,  10  L.  R. 
A.  606;  Grosjean  v.  Galloway,  81 
N.  Y.  S.  71,  82  App.  Div.  380,  con- 
tra. Kaiser  v.  Nummerdor,  12Q 
Wis.  234,  97  N.  W.  932.  ^i 

»•  Ante,  §§  645,  646,  648. 

^oowings's  Case,  1  Bland,  370^ 
17  Am.  D.  311;    Dodds  v.  Wilson,. 

1  Tread.  448,  3  Brev.  389;  Somes 
Y.  Skinner,  16  Mass.  348,  358;. 
Neely  v.  Anderson,  2  Strob.  Eq. 
262;  Cadwallader  v.  West,  48  Mo. 
483;  Cain  v.  Warford,  33  Md.  23; 
Calloway  v.  Witherspoon,  5  Ire. 
Eq.   128;     Birdsong   v.    Birdsong, 

2  Head,  289;  Davidson  v.  Carter, 
55  la.  117,  119;  Griffith  v.  Short,. 
14  Neb.  259;  Shaw  v.  Ball,  55  la. 
55;  Storrs  v.  Scougale,  48  Mich. 
387;  Spargur  v.  Hall,  62  la.  498. 
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unless  it  was  of  a  character  adapted  to  mislead  one  of  ordinal? 
capacity  and  prudence ;  but  the  law  is  now  settled  otherwise, 
*  and  the  single  question  is  whether  or  not  it  did  in  fact  mislead, 
though  there  may  be  pretences  too  frivolous  for  the  law  to  no- 
tice,*'   So — 

§  657.  Ignorant — The  like  reasoning  applies  where  the  per- 
son is  ignorant,  either  generally,  or  of  the  particular  subject" 
Also — 

§  658.  Oonfldential  relations. — It  is  the  same  where  the 
parties  are  in  confidential  relations;  less  of  fraud  will  be  re- 
quired thsji  in  other  circumstances'* 

§  659.  False— (Nature  of  falsity).— Wliat  is  said  must  be 
false.  And  its  falsity  as  viewed  by  the  law  will  depend,  not 
on  the  mere  literal  words,  but  on  the  effect  which,  in  their  just 
interpretation,  and  operating  in  connection  with  the  conduct  of 
the  defrauding  party  and  with  the  other  circumstances,  they 
were  adapted  to  produce  on  the  mind  addressed.  The  literal 
truth  may  be  a  falsehood,  because  not  the  whole  truth ;  in  which 
case,  and  others  of  the  like  sort,  it  will  be  sufficient  on  a  charge 
of  fraud.**   Hence — 

§  ti60.  Concealment. — The  concealmeut  of  a  fact  which  one 
ought,  as  a  legal  duty,  to  disclose,  is  in  law  a  fraudulent  repre- 
sentation.**   The  "duty  of  mutual  disclosure"  occupies  a  con- 


«2  BlBbop,  Crim.  Law,  IS  433- 
436. 

"Keller  t.  Equitable  Fire  Ins. 
Co.  28  Ind.  170;  Navltt  v.  Bank  of 
Port  Oibflon,  1  Freeman,  Miss.  438; 
Decker  v.  Hardin,  2  Southard,  579 ; 
Smltb  T.  aick,  4  Humph.  186; 
Turner  v.  Johnson,  2  Cranch,  C.  C. 
287;  Gould  T.  Okedan.  4  Bro.  P.  C. 
188. 

«>  Toatl  T.  Laughran,  49  Mo.  G94; 
HarhnesB  v.  Frasar,  12  Fla.  338; 
Shaeffer  v.  Sleade,  7  Blackf.  178; 
Mulltns  V.  HcCandleaa,  4  Jones,  Bq. 
425;  BIrdBong  t.  Blrdaong,  2 
Head,  289;  Whelan  v.  Whelan,  3 
Cow.  537;  Conant  t.  Jackaon,  16 
Vt  33E:  Kennady  t.  Kannady,  i 
Ala.  671;  Lampnian  v.  Lampman, 
118  la.  140,  91  N.  W.  1042;  Smith 
T.  Smith,  134  N.  T.  62,  81  N.  E. 
268,  SO  Am.  St  Rep.  617. 


««OakeB  V.  Turquaad,  Law  Rep. 
2  H.  L.  326,  342,  343;  Mulligan  v. 
Bailey,  28  Oa.  607;  Denny  t.  Qlt- 
man,  26  Ma.  149;  Butord  T.  Cald- 
well, 3  Mo.  477. 

"  Smith  7.  .^tna  Life  Ins.  Co., 
49  N.  T.  211;  Mitchell  v.  McDou- 
gall,  62  111.  498;  Wlntz  t.  Morri- 
son, 17  Tex.  372,  S7  Am.  D.  668; 
Beldan  v.  Henrlques,  8  Cal.  87; 
Grove  T.  Hodges,  6  Smith.  Pa.  G04; 
VanArsdale  v.  Howard,  6  Ala.  696;  - 
Bamett  t.  Stanton,  2  Ala.  181; 
Truetwdy  v.  Jacobson,  2  Cat.  269; 
Aortson  t.  Rldgway,  IS  111.  23; 
Junklns  t.  Simpson,  14  Me.  364; 
McAdams  v.  Catas,  24  Mo.  22S; 
Trigg  T.  Read,  G  Humph.  6».  43 
Am.  D.  417;  Dickenson  t.  Davis,  2 
Leigh,  401;  Parker  v.  Marquis,  64 
Mo.  38;  Meada  v.  Wabb,  1  Bro.  P. 
C,  308;    Bowles  t.  Stewait.  I  Scb. 
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aideraUe  nmnber  of  pages  in  Kent's  Commentaries/*  condensed 
as  that  work  is ;  and  altogether  it  constitutes  a  voluminous  title 
in  the  law.  Moral  and  legal  ''duty"  are,  in  this  matter,  in 
some  particulars  quite  divergent;  the  law,  to  sharpen  wits,*' 
and  for  some  other  reasons,  permitting  men  to  be  in  some  cir- 
cumstances far  too  astute  in  their  bargainings  to  satisfy  a  just 
morality.  We  shall  see  more  of  the  law's  lines,  on  this  subject, 
in  variooa  oonneetiona. 

§  661.  KnowkcUre  of  fUsity— (Intents— Carelessness).— The 
vitiating  effect  of  the  fraud  often  or  commonly  proceeds  from 
a  comhination  of  things,  not  from  one  thing  alone.  And  as  the 
remedy  is  civil,  not  criminal,  the  misrepresentation  need  not  be 
such  a  fake  pretence  as  would  justify  an  indictment.  Always, 
therefore,  the  consideration  is  important,  and  it  is  often  the 
controlling  one,  that  the  party  knew  his  afiBrmations  to  be 
false,  if  such  was  the  fact ;  *^  but,  on  the  other  hand,  if  he  did 
not  care,  or  if  he  acted  recklessly,**  or  even  if  he  was  innocently 
misinformed,  there  are  many  circumstances  in  which  they  will 
be  adequate.*®  It  is  difficult,  probably  impossible,  to  lay  down 
sach  rules  as  will,  in  all  circumstances,  be  safe  guides,  distin- 
guishing these  classes  of  cases.    For  example, — 

§  662.  Mistake— (Legal  fraud— Moral).— It  is  sometimes 
said  to  be  the  present  doctrine,  overruling  former  opinions, 
that  there  is  no  such  thing  as  legal,  in  the  absence  of  moral. 


A  Lef.  209;  Ryan  v.  Ashton,  42  la. 
365:  Tyrrell  v.  Hope,  2  Atk.  558; 
Thomas  v.  Murphy,  87  Minn.  358, 
91N.W.1097;  Gruber  v.  Baker,  20 
NeT.  453.  23  Pac  858, 9  L.  R.  A.  302. 

«•  2  Kent,  Com.  482-491. 

«7 1  Bishop,  Crim.  Law,  §  11. 

«•  Hubbell  V.  Meigs,  50  N.  Y.  480, 
Wakeman  v.  DaUey,  51  N.  Y.  27, 
10  Am.  R.  551;  Hall  v.  Bradbury, 
40  Conn.  32;  Miller  v.  Mutual 
Benefit  Ins.  Co.,  31  la  216,  7  Am. 
R.  122;  Hopper  v.  Sisk,  1  Ind.  176; 
CampbeU  v.  Hlllman,  15  B.  Monr. 
508,  61  Am.  D.  195;  Ball  v.  Lively, 
4  Dana,  369;  McDonald  v.  Traf- 
too,  15  Me.  225;  Stone  v.  Denny, 
4  Met  151;  CoUins  v.  Bvans,  5  Q. 
a  805,  820,  8  Jur.  345;  Jolifle  v. 
Baker,  11  Q.  B.  D.  255;  Kountze 
T.  Kennedy.  147  N.  Y.  124,  41  N.  B. 


414,  29  L.  R.  A.  360,  49  Am.  St. 
Rep  651. 

^oParmlee  v.  Adolph,  28  Ohio 
St  10.  And  see  Bainbrigge  y. 
Moss,  3  Jur.  K.  s.  58,  62,  note. 
Hutchinson  y.  Gorman,  71  Ark. 
305,  73  S.  W.  793;  Riley  v.  Bell, 
120  la.  618,  95  N.  W.  170. 

»o  Stone  V.  Covell,  29  Mich.  359; 
Frenzel  v.  Miller,  37  Ind.  1,  10  Am. 
R.  62;  Elder  v.  Allison,  45  Ga.  13; 
Smith  v.  Richards,  13  Pet  26; 
Smith  Y.  Babcock,  2  Woodb.  ft  M. 
246;  Foster  y.  Kennedy,  38  Ala. 
359,  81  Am.  D.  56;  Terhune  y. 
Deyer,  36  Ga.  648;  Harding  y. 
Randall,  15  Me.  332;  Bennett  y. 
Judson,  21  N.  Y.  238;  Hubbard  y. 
Briggs,  31  N.  Y.  518,  540;  Bacon 
y.  Bronson,  7  Johns.  Ch.  194,  11 
Am.  D.  449;    Donelson  y.  Young, 
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[§  663. 


fraud;  so  that,  though  a  party  states  a  material  fact  tmtmly, 
if  he  innocently  believed  it  to  be  true,  he  is  not  responsible,'* — 
a  proposition  not  always  laid  down  in  terms  quite  so  broad."* 
And,  in  reason,  this  must  be  so  in  the  civil  action  for  deceit ;  "* 
because,  where  one  party  uses  his  best  endeavor  to  give  the 
other  information  sought,  it  would  violate  justice  should  he 
be  compelled  to  pay  damages  for  a  mistake  he  could  not  avoid."  ^ 
But,  under  the  head  of  "Mistake,"  in  another  chapter,  we  shall 
see  that  contracts  are  often  set  aside  or  reformed  against  a 
party  free  from  all  imputation  of  intentional  deceiving.  And, 
in  various  aspects,  a  contract  is  bad  where  a  party  is  induced 
to  enter  into  it  by  the  innocent  misstatements  of  facts  by  the 
other.^"    So  that— 

§  663.  Representation, — or  misrepresentation,  viewed  as  dis- 
tinct from  intentional  fraud,  is  sometimes  put  forward  as  a  sep- 
arate head  in  the  treatment  of  the  law  of  contracts.**  '*A  rep- 
resentation is;"  said  a  learned  judge,  "a  statement  or  asser- 
tion, made  by  one  party  to  the  other,  before  or  at  the  time  of 
the  contract,  of  some  matter  or  circumstance- relating  to  it."  "^ 
The  representation  may  be  a  part  of  the  terms  of  the  contract  "* 
or  it  may  remain  separate ;  it  may*  constitute  a  warranty  or  it 
may  not,  as  the  facts  of  the  particular  case  disclose ;  and  there 
are  some  other  distinctions.  But  it  is  believed  that,  in  the  pres- 
ent work,  all  will  suiBciently  appear  under  other  heads. 


Meigs,  155;  Graves  v.  Lebanon  Nar 
tional  Bank,  10  Bush,  23,  19  Am. 
R.  50;  Krause  v.  Busacker,  105 
Wis.  350,  81  N.  W.  406. 

oiJollffe  V.  Baker,  11  Q.  B.  D. 
255,  where  the  English  cases  are 
widely  cited  and  reviewed.  See, 
Nash  V.  Trust,  163  Mass.  574,  40  N. 
E.  1039,  28  L.  R.  A.  753,  47  Am.  St. 
Rep.  753,  with  dissent  by  Field 
and  Holmes,  J  J.,  holding  that,  if 
the  statement  is  made  to  induce 
action  thereon  and  damage  results, 
the  party  making  the  statement  Is 
liable. 

82  2  Chit.  Cont  11th  Am.  ed. 
1044;  Leake,  Cont  370;  Gemer 
V.  Mosher,  58  Neb.  135,  78  N.  W. 
384,  46  L.  R.  A.  244. 

ss  Which  was  the  case  of  Joliffe 
▼.  Baker,  supra.  And  see  post, 
§    685.    Clement,   Bain   ft   Co.   v. 


Swanson,  110  la.  106, 81  N.  W.  233; 
contra,   Hitchcock  v.   Gothenburg- 
Water  Power  ft  Nav.  Co.   (Neb.), 
95  N.  W.  638. 

8*  Taylor  v.  Leith,  26  Ohio  St. 
428;  Freeman  v.  Baker,  5  B.  ft 
Ad.  797,  805,  807.  See  Brownlee  v. 
Hewitt,  1  Mo.  Ap.  360.  But  see 
Bird  V,  Kleiner,  41  Wis.  134;  com- 
pare with  Jolifte  y.  Baker,  supra. 

55Mulvey  v.  King,  39  Ohio  St. 
491;  Day  v.  Lown,  51  la.  364; 
Hart  y.  Swaine,  7  Ch.  D.  42.  See 
Hunt  y.  Blanton,  89  Ind.  38. 

66  4  Fisher,  Dig.  8558;  Pollock, 
Cont.  461. 

87  Williams,  J.,  in  Behn  v.  Bur- 
ness,  3  Best  ft  S.  751,  753.  Mis- 
representation and  mistake  distin- 
guished.   See  Page,  Cont  sec.  57. 

68  ih.;  In  re  Banister,  12  Ch.  D. 
131,  148. 
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§  664.  Lying  in  trade. — ^The  law^  departing  from  the  rule 
in  morals,"  tolerates  a  good  deal  of  lying  in  trade,  when  in  the 
nature  of  merely  pufSng  one's  own  goods  or  depreciating  those 
of  another;  ••  provided  the  thing  bargained  about  reveals  its 
own  qualities,  and  is  open  to  the  parties'  equal  inspection.*^ 
But  if  there  is  in  a  chattel/*  or  in  the  title  to  real  estate,*'  some 
defect  not  open  to  inspection,  the  seller  should  disclose  it  to 
one  who  proposes  to  buy;  and,  if  to  gain  an  advantage  he 
forbears  to  do  this,  the  sale  is  voidable  for  the  fraud.  And 
the  same  effect  is  produced  by  a  fraudulent  representation  con- 
cerning some  specific  fact,  which  could  be  ascertained  by  exam- 
ination or  inquiry;  if  it  is  positively  uttered,  and  the  purchaser 
relies  on  it,  and  consequently  forbears  to  examine  or  inquire, 
the  transaction  becomes  voidable  for  the  fraud.*^  The  distinc- 
tion, in  such  a  case,  is  between  positive  lying  and  mere  silence ; 
for,  if  a  fact,  or  the  quality  of  a  thing  offered  for  sale,  is  equally 
within  the  power  of  the  parties  to  ascertain,  the  law  does  not 
require  the  seller  to  disclose  what  he  knows,  though  he  is  in- 
formed, and  is  aware  that  the  other  party  is  not.  But  often  a 
single  positive  word  will  carry  the  case  across  the  line,  and 
establish  fraud.**  One  party  is  not  even  required  to  answer 
what  the  other  asks;  but,  if  he  does,  he  must  speak  truly.** 
Again,— 


••Ante,  §  660. 

•oMet  Cont  34;  ante,  §  244; 
Barlow  v.  Wiley,  3  A.  K.  Mar.  457. 

•iHUl  V.  Bush,  19  Ark.  522; 
Bell  T.  Henderson,  6  How.  Miss. 
311;  Armstrong  v.  Huffstutler,  19 
Ala.  51;  Horsfall  v.  Thomas,  1  H. 
4k  C.  90,  8  Jur.  n.  s.  721;  Poland 
▼.  Brownell,  131  Mass.  138,  41  Am. 
R.  215;  Kaiser  y.  Nummerdor,  120 
Wis.  234,  97  N.  W.  932. 

«*  Turner  v.  Hugglns,  14  Ark. 
21;  Hanks  ▼.  McKee,  2  Litt.  227, 
13  Am.  D.  265;  Patterson  v.  Kirk- 
land,  34  Miss.  423 ;  Bigler  Y.  Flick- 
lager,  5  Smith,  Pa.  279;  Dowling 
T.  Lawrence,  58  Wis.  282. 

••  Bryant  v.  Soothe,  30  Ala.  311, 
€8  Am.  D.  117 ;  Glasscock  v.  Minor, 
11  Mo.  655;  Hays  v.  Bonner,  14 
Tex.  629.  See  Ward  r.  Wiman,  17 
Wend.  193;  Moreland  v.  Atchison, 
19  Tex.  303. 

M  Central   Ry.    r.    Kisch,   Law 


Rep.  2  H.  L.  99;  Lord  Ellenbor- 
ough  in  Vernon  y.  Keys,  12  East, 
632,  637;  Hazard  v.  Irwin,  18 
Pick.  95;  Pringle  v.  Samuel,  1 
Litt  43,  13  Am.  D.  214;  Holland 
V.  Anderson,  38  Mo.  55;  Newell  v. 
Horn,  45  N.  H.  421;  Rosevelt  v. 
Dale,  2  Cow.  129;  Litchfield  v. 
Hutchinson,  117  Mass.  195;  Mead 
V.  Bunn,  32  N.  Y.  275. 

MLaidlaw  V.  Organ,  2  Wheat. 
178;  Dillard  v.  Moore,  2  Eng.  166; 
Smith  V.  Hughes,  Law  Rep.  6  Q.  B. 
597;  Harris  v.  Tyson,  12  Harris, 
Pa.  347,  64  Am.  D.  661;  Hobbs  v. 
Parker,  31  Me.  143;  Bell  v.  Byer- 
Bon,  11  la.  233,  77  Am.  D.  142. 

•6  Blydenburgh  v.  Welsh,  Bald. 
331;  Eichelberger  t.  Bamitz,  1 
Teates,  307;  Kintzing  v.  McEl- 
rath,  5  Barr,  467;  Butler's  Appeal, 
2  Cas^y,  Pa.  63;  In  re  Ford,  10  Ch. 
D.  365. 
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§  665.  OpilifUl— PnmiM — ^Law. — ^In  tfae  ciiminsl  law  of 
false  |>reteDceB,  &  mere  opinion  or  a  promise,  unaecomp&nied 
by  «ny  assertion  of  fact,  ts  not  indictable,"  And  the  like  role 
applies,  perhaps  not  quite  so  strictly,  to  civil  frauds.  Nor,  as 
all  persons  are  conclusively  presumed  to  know  the  law,"  will 
a  misstatement  of  it  impair  the  contract,  unless  the  parties  an: 
in  confidential  relations."  An  opinion  as  to  the  prospective 
results  of  a  venture,  for  example,  is  within  this  rule.'*  But  a 
fraudulent  representation  that  a  railroad  will  be  located  at  a 
particular  place,  whereby  the  party  is  induced  to  subscribe  for 
its  stock,  has  been  held  to  release  the  subscriber."  And  a  dec- 
Uration  that  a  note  is  as  good  as  gold  ^Srms  the  fact  of  the 
maker's  solvency."    Further, — 

§  666.  Value— (0«t).— In  general,  a  false  affirmation  of  the 
value  of  an  article  is  not  counted  as  a  &aud,  being  deemed  a 
mere  opinion."  But  it  is  otherwise  of  an  assertion,  on  the  sale 
of  a  judgment,  that  the  debtor  is  solvent.^*  And  the  seller's 
averment  of  what  he  gave  for  a  thing  is  probably  of  the  latter 
sort,  though  the  cases  are  sot  quite  harmonious  or  distinct/' 
Again, — 

§  667.  Ab  to  pay. — If  a  man  boys  goods  intending  not  to  pay 
for  them,  his  contract  of  purchase  is  fraudulent  though  he  also 


•T2  Bldiop,  Crlm.  Lav,  H  41B, 
i24,  427,  429,  iZSa,  450,  454. 

MAnU,  3  462.  See  Hlrechfeld 
V.  London,  etc  Ry.,  2  Q.  B.  D.  1. 

•■People  T.  San  PranclBco,  27 
Cal.  655;  Towneend  v.  Cowleg,  81 
Ala.  423;  Ruaeell  v.  Bruiham,  8 
Blackf.  277:  Gatllng  v.  Newell,  0 
[nd.  572;  Sims  v.  Ferrlll,  45  Ga. 
58E;  Vemon  t.  Keys,  12  Bast,  632; 
Fenwlck  v.  Crimea.  5  Crancb,  C.  C. 
439;  Payne  v.  Smith,  SO  Ga.  654; 
Hall  ▼.  ThompaoD,  1  Sm.  A  M.  413; 
Bridges  v.  Robinson,  2  Tenn.  Ch. 
720;  Thomson  v.  Weems,  S  Ap. 
Cas.  671;  Fouty  v.  Fouty,  34  Ind. 
433;  HartBTllle  University  t. 
Hamilton,  34  Ind.  SOS;  Hardigree 
T.  Mltchum,  51  Ala.  161;  Rutter, 
et  al.  V.  Hanover  Plre.  Ins.  Co., 
138  Ala.  202,  26  So.  33. 

10  Lake  v.  Security  JjoKa  Asa'n, 
72  Ala.  207. 


fiKent  County  R.  R.  v.  Wilson. 
6  Houst.  49.  See  New  Brunswick, 
etc  Ry.  V.  Conybeare,  0  H.  L.  Cas. 
711. 

Ti  Watson  y.  Picket,  2  Mill.  222. 

T>  Shade  v.  Crevlston,  93  Ind. 
S91;  Harvey  v.  Toung,  Yalv.  21a; 
Shelton  v.  Healy,  74  Conn.  266,  50 
AU.  712;  Baker  v.  Ins.  Co.,  31  Or. 
41,  4S  Fac  699,  65  Am.  St.  Rep. 
807. 

"  Burr  v.  WlllBon,  22  Minn.  206. 
And  a  representation  that  an  ar- 
ticle has  a  certain  market  value 
is  not  an  expression  of  opinion  but 
a  statement  of  a  positive  [act. 
StoU  V.  Wellborn  (N.  J.  Bq.),  56 
Atl.  891. 

'B  Lindsay  Petroleum  Co.  v. 
Hurd.,  Law  Rep.  6  P.  C  221 ;  Kent 
v.  Freehold  Land,  etc.  Co.  Law 
Rep.  4  Eq.  688;  Bishop  v.  Small, 
63  Ue.  12,  and  caus  there  cited. 
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promises.^*  And  it  is  the  same  if  h^  falsely  pretends  to  ability. 
But  if  he  merely  promises,  While  he  knows  he  cannot  pay,  there 
is  in  law  no  fraud.^'    Still, — 

§  668.  Deceitful  promise. — There  is  a  deceitful  promise,  not 
meant  to  be  performed,  which  is  deemed  a  fraud.''" 

§  669.  Concurrent  warranty. — That  a  party,  while  effecting 
a  sale  by  fraud,  also  warrants  the  thing,  does  not  take  away 
the  fraudulent  character  or  consequences  of  the  transaction."'* 
Nor,  on  the  other  hand,  will  the  fraud  impair  the  )*ight  of  ac- 
tion on  the  warranty.'® 

§  670.  The  quantum  of  fraud, — ^necessary  to  vitiate  a  con- 
tract, cannot  be  the  subject  of  a  rule.  It  will  depend  much  on 
the  circumstances,  but  chiefly  on  the  effect.  Did  the  false  utter- 
ance, and  not  something  else,  so  far  induce  the  consent  that 
otherwise  *^  it  would  not  have  been  given?  •*  Still  the  misrep- 
resentation must  be,  not  only  ^relevant  and  material,"'  but  like- 
wise not  insignificant;  thus,  where  a  horse  was  sold  with  a  war- 
ranty, accompanied  by  a  falsehood  as  to  the  place  whence  it 


T«Dow  v.  Sanbom,  3  AUen,  181; 
Wiggin  v.  Day,  9  Gray,  97;  HaU 
V.  Naylor,  6  Duer,  71;  King  v. 
Phillips,  8  Bo8w.  603;  Hofltnan  v. 
Strohecker,  7  Watts,  86;  Mackin- 
ley  T.  McGregor,  3  Wliart  369; 
O'Donald  v.  Oonstant,  82  Ind.  212; 
H«ughtaling  v.  Hills,  69  la.  287; 
Donaldson  v.  Farwell,  93  U.  S.  681. 

TTBell  v.  EUts,  33  Cal.  620;  Baf« 
llngton  v.  Gerriah,  15  Mass.  156; 
Klopenstein  v.  Mnlcahy,  4  Nev. 
296;  Nichols  v.  Pinner,  18  N.  T. 
295;  Hennequin  v.  Nay  lor,  24  N. 
T.  139;  Backentoes  v.  Speicher,  7 
Casey,  Pa.  324;  Qrilfln  v.  Chubb,  7 
Tex.  603,  58  Am.  D.  85;  Powell  v. 
Bradlee,  9  Gill  ft  J.  220.  See  Tal- 
cott  T.  Henderson,  31  Ohio  8t.  162, 
27  Abl  IL  501.  A  false  statement 
to  a  mercantile  agency  as  to  one's 
flnancial  condition  is  fraudulent  as 
to  peraonB  who  deal  with  him  in 
reliaace  on  such  statements.  Con- 
Ten^  Y.  Sickles,  161  N.  T.  666,  67 
N.  B.  1107. 

n  Miller  T.  Howell,  1  Scam. 
499, 32  Am.  D.  86^  Dowd  ▼.  Tucker, 


41  Conn.  197;  Kinard  v.  Hiers,  3 
Rich.  Eq.  423,  55  Am.  D.  643; 
Richardson  v.  Adams,  10  Terg. 
273;  Farrar  v.  Bridges,  3  Humph. 
566;  Pollard  v.  McKinney  (Neb), 
96  N.  W.  679. 

Te  Steward  y.  Coesvelt,  1  Car.  & 
P.  23;  Larey  v.  Taliaferro,  57  Ga. 
443. 

««  McGowen  v.  Myers,  60  la.  256; 
Hitchcock  V.  Gothenburg  W.  P.  ft 
Irrlg.  Co.  (Neb.),  95  N.  W.  638. 

"Ante,  §  654;  Thwing  v,  Hall, 
etc.  Co.,  40  Minn.  184,  41  N.  W. 
815. 

es  Duncan  v.  Hogue,  24  Miss.  671; 
Story  V.  Norwich,  etc.  R.  R.,  24 
Conn.  94;  Slidell  v.  Rightor,  3  La. 
An.  199;  Peter  v.  Wright,  6  Ind. 
183;  Central  Bank  v.  Copeland,  18 
*  Md.  305,  81  Am.  D.  597;  Smith  v. 
Richards,  13  Pet  26;  Rhea  v. 
Toder^  Pr.  Dec.  2d  ed.  88;  Shackel- 
ford T.  Hendley,  1  A.  K.  Mar.  496, 
10  Am.  D.  753. 

esAnte,  §  652;  March  v.  Met  L. 
Ins.  Co.,  186  Pa.  629,  40  AU.  llOOi 
65  Am.  St  Rep.  887. 
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came,  the  court  would  not  set  aside  the  sale  for  this  tmimport- 
ant  deception  while  it  satisfied  the  warranty.** 

V.    The  Nature  and  Effect  of  the  Fraudulent  Contract. 

§  671.  Kot  void — Toidable. — Whatever  be  the  effect  of  a 
party's  signing,  entrapped  by  the  other,  a  writing  different 
from  what  he  thinks  he  is  executing,"  if  he  means  to  agree  to 
the  terms  which  in  form  he  does,  however  moved  thereto  by 
frand,  the  contract  is  not  a  nullity.  The  defrauding  party  is 
bound,*'  and  the  defrauded  may  afBrm  it  or  recede  therefrom 
as  he  chooses.*'  Hence  it  is  not  called  void,  the  name  for  it  is 
voidable."    Thus, — 

§  672.  Fraudnlent  sale— (Passing  title}.— On  a  sale  of 
goods  "  or  lands  •"  brought  about  by  the  fraud  of  the  purchaser, 
a  defeasible  title  in  them  passes  to  the  latter.*'  As  to  the  de- 
frauding party,  the  transaction  is,  as  just  said,  unimpeachable ; 


»<  Qeddes  V.  Pennlnston,  E  Dow, 
169,  a  Bcoteb  appeal.  And  bm 
Feret  T.  Hill.  15  C.  B.  207,  18  Jur. 
1014.  For  other  Illustrations  see 
Globe,  etc.  Ass'n  v.  Wagner,  IBS 
III.  133,  58  N.  E.  970,  52  L.  R.  A. 
G49,  80  Am.  St  Rep.  1G9. 

"Ante,  a  645-649;  Guntier  V. 
Ulrlcb,  32  Wis.  222.  52  N.  W.  88, 
33  Am.  St.  Rep.  32. 

"•  Watte  V.  Brooks,  3  Vee.  612. 

"  Nealon  v.  Henir,  131  Mass. 
153,  154;  Myton  r.  Thurlow,  23 
Kan.  212;  White  v.  GBrden.  10  C. 
B.  919,  IS  Jur.  630;  GustafsoD  v. 
Ruatemeyer,  70  Conn.  125,  39  Atl. 
104,  39  L.  R.  A.  644,  66  Am.  St 
Rep.  92. 

■■Oakes  v.  Turquand,  Law  Rep. 
2  H.  L.  325,  346,  37E,  376;  Pearsoll 
T.  Chapln,  8  Wright,  Pa.  9;  Bene- 
dict V.  National  Bank,  4  Daly,  171: 
Urguhart  v.  Macpherson,  3  Ap. 
Cas.  831. 

»»Clough  V.  London,  etc  Ry., 
Lav  Rep.  7  Ex.  26,  34. 

MSomera  v.  Pumphroy,  24  Ind. 
SSL 

*i  Hoffman  v.  Noble.  6  Met.  68, 
7S,  39  Am.  D.  711;  Rowley  v.  Blge- 
low,  12  Pick.  307,  312,  23  Am.  D. 
607;  Hamet  t.  Letcher,  37  Ohio  St. 


356,  358,  41  Am.  R.  519;  StevenBon 
T.  Newnbam,  13  C.  B.  286, 17  Jnr. 
600;  White  v.  Garden,  10  C.  B.  919, 
15  Jar.  630;  Moyce  v.  NewlnstcKi. 
4  Q.  B.  D.  32,  35.  At  the  plaoe 
last  cited,  Cockbum,  C.  J.,  said; 
"The  reasoning  on  which  this  cod- 
elusion  Is  based  mar  »ol^  appear 
altogether  consistent  with  prin- 
ciple; and,  agreeing  in  the  result, 
we  should  prefer  to  adopt  the  view 
of  the  American  courts  [conduc- 
ing to  the  conciuBloD  to  be  men- 
tioned In  the  next  section],  aa 
stated  in  the  case  of  Root  t. 
French,  13  Wend.  570,  28  Am.  D. 
482,  a  case  decided  tn  the  Supreme 
Court  of  Judicature  of  the  State  of 
New  York,  according  to  which  iha 
preference  thus  given  to  the  right 
of  the  Innocent  purchaser  Is  treated 
ae  an  exception  to  the  general 
law,  and  Is  rested  on  the  principle 
of  equity  that,  where  one  of  two 
innocent  parties  must  suffer  from 
the  fraud  of  a  third,  the  loss 
should  tall  on  him  wtio  enabled 
Huch  third  party  to  commit  the 
fraud."  It  Is  scarcely  to  be  ex- 
pected that  an  English  court 
should  do  otherwise  than  deem 
whatever  it  finds  set  down  Id  any 
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the  one  defrauded,  on  learning  the  truth,  may  declare  it  void 
or  not  at  his  election.**    Then, — 

§  673.  Innocent  purchaser. — Should  a  third  person,  not 
knowing  of  the  fraud,  and  not  being  put  on  his  inquiry,*'  buy, 
for  an  adequate,  valuable  consideration,  the  same  goods  or 
lands  from  the  one  who  had  thus  obtained  them  through  fraud, 
this  defeasible  title  will  thereby  be  made  indefeasible,  and  he 
will  hold  them.  For,  as  between  the  original  seller  and  the 
second  purchaser,  both  of  whom  are  innocent,**  the  law  will 
cast  the  loss  on  him  whose  laches  enabled  the  defrauder  to 
transmit  them  to  one  not  negligent.*"  Yet  if  the  third  person, 
when  making  his  purchase,  has  knowledge  of  the  fraud,*®  or  if 
he  receives  the  thing  in  payment  of  a  pre-existing  debt,*^  or 


one  State  of  our  Union  to  be 
"American"  doctrine.  Not  aU  the 
other  American  courts  have  fol- 
lowed this  New  York  reasoning, 
and  whether  or  not  any  have,  it 
will  render  the  reader  no  service 
to  inquire.  Defeasible  rights  are 
among  the  most  familiar  things  in 
the  law;  therefore  it  is  difficult  to 
diflcem  in  what  consists  the  de- 
parture from  principle,  if  there  is 
any,  in  the  reasoning  of  the  text. 
When  next  we  come  to  inquire 
whether  the  claims  of  an  innocent 
third  person  or  of  the  defrauded 
party  shall  be  preferred,  as  work- 
ing or  not  a  defeasance,  the  New 
York  reasoning,  we  are  about  to 
flee,  is  pertinent  Nor,  as  thus  ex- 
phiined,  does  any  conflict  between 
the  two  methods  of  reasoning  re- 
main. 

•2  Hoffman  ▼.  Noble,  and  other 
cases,  supra;  Lewis  v.  Cosgrave,  2 
Taunt  2. 

••Cooper  T.  Newman,  45  N.  H. 
339. 

*^Cundy  r.  Lindsay,  3  Ap.  Cas. 
459.  463. 

•"Jennings  v.  Gage,  13  111.  610, 
56  Am.  D.  476;  Rowley  v.  Bige- 
low,  12  Pick.  307,  312,  23  Am.  D. 
607;  Hoffman  y.  Noble,  6  Met  68, 
39  Am.  D.  711;  Sinclair  v.  Healy, 
4  Wright,  Pa.  417;  Sharp  v.  Jones, 


18  Ind.  314,  81  Am.  D.  359;  Hutch- 
inson V.  Watkins,  17  la.  475;  Col- 
lins Y.  Heath,  34  Ga.  443;  Choteau 
y.  Jones,  11  111.  300,  50  Am.  D.  460; 
Scarlett  y.  Gorham,  28  111.  319; 
Bartlett  y.  Henry,  10  Johns.  185; 
Coleman  y.  Satterfield,  2  Head, 
259;  Stevenson  y.  Newnham,  18 
C.  B.  285,  17  Jur.  600;  White  y. 
Garden,  10  C.  B.  919,  15  Jur.  630; 
Kern  y.  Thurber,  57  Ga.  172: 
Moore  y.  Trimble,  94  Ind.  153; 
Moyce  y.  Newington,  4  Q.  B.  D.  32, 
14  Cox,  C.  C.  182;  Claflin  y.  Cott- 
man,  77  Ind.  58;  Neal  y.  Gregory. 

19  Fla.  356;  Dickerson  y.  Evans,  84 
111.  451;  Fulton  y.  Woodman,  54 
Miss.  158;  Farmers'  Nat  Bank  y. 
Fletcher,  44  la.  252;  Wynne  v.  Cor- 
nelison,  52  Ind.  312;  Hurley  y. 
Osier,  44  la.  642;  Bryan's  Appeal, 
5  Out  Pa.  389. 

•6  Crocker  v.  Crocker,  31  N.  Y. 
507,  88  Am.  D.  291;  Shewmake  y. 
Williams,  54  Ga.  206.  And  see 
Justh  y.  National  Bank  of  Com- 
monwealth, 56  N.  Y.  478.  But  cir- 
cumstances of  suspicion  merely  are 
not  sufficient  to  charge  the  holder 
of  a  note  for  value  with  knowledge 
of  its  invalidity  between  maker 
and  payee.  Brewer  y.  Slater,  18 
App.  D.  C.  48. 

»7  Root  y.  French,  13  Wend.  570, 
28  Am.  D.  482;  Wood  v.  Robinson, 
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otherwiae  without  consideration,**  he  is  in  no  better  position 
than  the  one  with  whom  he  deals.  Nor  ia  the  defrauder's  as- 
signee in  bankruptcy  in  a  better  position  than  he,**  nor  is  a  per- 
son who  attaches  the  property  as  his.'   Again, 

§  674.  yeg^tiable  paper. — On  the  same  principle,  a  bona  fide 
holder  for  value  of  negotiable  paper,  originally  obtained  by  the 
fraud  now  in  contemplation,  may  enforce  payment  against  the 
maker;  *  but  one  within  any  of  the  foregoing  exceptions  stands 
only  in  the  position  of  the  original  defraudef.*    And — 

§  675.  Other  contracts — likewise  are  governed  by  the  prin- 
ciple.   It  will  sufBce  to  refer  to  a  few  cases.* 

§  676.  Explanation  and  distinctions  —  (ForgsiT  —  Stolen 
goods), — The  reader  should  not  overlook  the  distinctions  on 
which  we  are  proceeding.  It  is  a  familiar  proposition  that 
one  who  acquires  a  forged  note,  however  honestly  and  for  a 
consideration,  is  invested  with  nothing  against  the  supposed 
maker ; '  and  the  purchaser  of  stolen  goods,  however  blame- 
less, cannot  hold  them  against  the  owner.*    There  may  be  vari- 


22  N.  T.  GG4.  But  aee  Shufeldt  v. 
Pease.  16  Wla.  659;  Butters  t. 
Haustawout,  4S  111.  18;  Qrever  T. 
Taylor.  G3  Ohio  St  621.  42  N.  B. 
S29.  36  Ohio  L.  J.  76. 

■■Wade  r.  SaunderB,  70  N.  C. 
270;  Llllard  v.  Shannon.  €0  Mo. 
522. 

ti  Donaldson  v.  Fanrell,  9S  U.  8. 
631;  Patton  T.  Campbell,  70  111.  72. 

1  Wiggln  V.  Day.  9  Gray,  97 ; 
HoSmau  V.  Strohecker.  7  Watte, 
S6,  S2  Am.  D.  740.  Contra,  Dlck- 
aoQ  T.  Culp.  9  Baxter.  57.  See 
Stearns  v.  Herrick,  132  Mass.  114. 

iDavlB  V.  West  Saratoga  Build- 
ing Union,  32  Md.  2SG;  Hamilton 
V.  Vought,  5  Vroom.  187;  Park 
Bank  v.  Watson,  42  N.  T.  490,  1 
Am.  R.  673;  Riley  r.  Schawacker, 
50  Ind.  592;  Clark  v.  Thayer,  105 
Mass.  216.  7  Am.  R.  Gil;  Strough 
V.  Gear.  48  Ind.  100;  In  re  Great 
Western  Telegraph,  B  Bis.  363; 
Culver  V.  Hide  and  Leather  Bank, 
78  111.  6EG;  Clark  v.  Porter,  90  Ho. 
App.  143. 

1  See.  tor  various  questions  with* 
<n    this    doctrine.    Soutbwlck    v. 


Memphis  Bank,  84  N.  T.  420;  Grid- 
ley  V.  Bane.  67  III.  629;  Ormsbee 
V.  Howe.  64  Tt  1S2,  41  Am.  R.  841- 

•  Sleeper  v.  Chapman.  IZl  Mass. 
404;  Urquhart  t.  Macpheraon.  3 
Ap.  Cas.  831;  Nealon  v.  Henry,  131 
Mass.  153 ;  Servls  t.  Cooper,  4 
Troom.  6E;  Soholefleld  v.  Templer. 
Johns.  Ch.  Eng.  166,  6  Jur.  it.  a. 
619,  4  De  O.  A  J.  429;  Cameron  v. 
Romele,  63  Tex.  238;  Alexander  v. 
State.  66  Oa.  478;  Dey  v.  Dey.  II 
C.  E.  Green.  182. 

•  Brooks  7.  Warwick,  2  Stark. 
389;  Memphis,  etc  R.  R.  v.  Chas- 
tine,  54  Miss.  60S;  Maaa  v.  Miss., 
etc.  Ry.,  83  N.  Y.  223,  And  see 
post,  1  699.  But  where  A.  indorsed 
to  B.  a  forged  check  which  was 
paid  by  the  bank,  which  was  re- 
paid the  amount  by  B.  on  discov- 
ery of  the  forgery,  B.  was  held  not 
entitled  to  recover  from  A.  the 
payment  thus  voluntarily  made. 
Neal  V.  Coburn,  92  He.  139,  42  Atl. 
398,  69  Am.  St.  Rep.  496. 

•  Mowrey  v.  Walsh,  8  Cow.  238; 
Robinson  v.  Skip  worth.  23  Ind. 
311;  Dodd  v.  Arnold,  S8  Tex.  97. 
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OQs  reasons  for  this;  but  a  sufficient  one  is,  that  the  injured 
person  in  these  cases  gave  no  consent  to  what  tras  done,  nor  did 
even  his  carelessness  contribute  thereto.  Yet  where,  in  the 
cases  above  stated,  the  innocent  and  meritorious  third  party  is 
protected,  the  defrauded  peinon  had,  influenced  as  well  by  his 
own  carelessness  as  by  the  other's  fraud,  consented  to  the 
transmission  of  the  title  or  other  right.''  Keeping  in  mind  this 
distinction,  we  shall  see  that,  for  example,  a  purchaser  from 
the  grantee  of  a  forged  deed  acquires  nothing,^  and  it  is  the 
same  with  the  transferee  of  stock  pul*8uant  to  a  forged  power 
of  attorney,* — a  result  directly  the  opposite  of  that  in  ordinary 
fraud.  Hence, — 

§  677.  Innocent  purchaser,  djgfain. — ^In  the  various  circum- 
stances liable  to  arise  wherein,  for  example,  a  defrauded  seller 
nndertakes  to  transmit  the  title  to  some  non-concurring  third 
person,  instead  of  to  the  defrauder,  making  the  sale  void,  the 
innocent  purchaser  from  the  latter  is  not  protected.^® 

§  678.    As  between  the  parties: — 

Elect. — ^The  defrauding  party  being  bound  by  the  contract 
if  the  other  chooses  to  hold  him,^^  the  latter  may  make  his  elec- 
tion ^^  out  of  a  considerable  number  of  steps,  some  of  which 
are  inconsistent  with  others,  so  that  the  election  of  one  may 
exclude  another.    An  obvious  one  of  these  steps  is — 

§  679.  Rescission. — ^This  term  denotes  the  avoiding  of  a  void- 
able contract.  The  party  who  finds  himself  defrauded  may, 
unless  some  obstacle  intervenes,  rescind  it  if  he  chooses."  But 
as  the  rights  of  innocent  third  persons,  acquired  for  value,  can- 
not be  affected  thereby,"  if  they  have  attached  he  is  too  late 


'  Ante,  §§  671-673;  White  v.  Gar- 
den, 10  a  B.  919,  16  Jur.  6S0. 

B  Gray  v.  Jones,  14  Fed.  83. 

•  Davis  V.  Bank  of  England,  2 
Bing.  393,  9  Moore,  747. 

10  Hamet  v.  Letcher,  37  Ohio  St 
356.  And  consnlt  Clarke  v.  Shee, 
Cowp.  197,  41  Am.  R.  519;  Abbotts 
V.  Barry,  2  Brod.  ft  B.  369,  371,  372. 

11  Ante,  §  671. 

IS  Ante,  §  672;  Parker  v.  Mar- 
quis, 64  Mo.  38;  Byard  v.  Holmes, 
4  Vroom,  119;  Dietz  v.  Sutcliffe,  80 
Ky.  650. 

"Danchy  y.  Silliman,  2  Lans. 
Sei;  Gates  y.  Bliss,  43  Vt  299; 


Hall  V.  Fullerton,  69  111.  448;  Hol- 
brook  V.  Burt,  22  Pick.  546;  Fos- 
ter y.  Gressett,  29  Ala.  393;  Cook 
y.  Moore,  39  Tex.  265;  Teoman  y. 
Lasley,  40  Ohio  St.  190;  Jones  y. 
Emery,  40  N.  H.  348;  Dayis  y. 
Henry,  4  W.  Va.  571;  Leeds  y. 
ISoyer,  59  Ind.  289;  Dietz  y.  Sut- 
feliffe,  80  Ky.  650;  Byrd  y.  Byrd,  95 
Tenn.  864,  32  S.  W.  198,  49  Am 
St.  Rep.  932.  And  to  show  dam- 
age from  the  fraud  is  not  required 
as  a  condition  of  rescission.  Fox 
y.  Tabel,  66  Conn.  397,  34  AU.  101. 
I*  Ante,  S§  673-675. 
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to  rescind."  Nor  can  lie  rescind  when,  from  any  other  cause, 
the  parties  cannot  thereon  be  placed  in  statu  quo."  The  rule  as 
to  which  placing  in  statu  quo  is,  that  the  one  proceeding  to 
rescind  must  either  give  back  or  offer  to  return  whatever  of 
any  value  to  himself  or  the  other  he  has  received  under  the  con- 
tract, yet  he  need  not  include  in  this  what  is  without  possible 
benefit.'^  To  illustrate, — where  worthless  lime  in  casks  was  sold 
for  good,  it  was  held  that  the  lime  need  not  be  returned  on  a 
rescission,  but  the  casks  must  be.'*  There  are  cases  so  excep- 
tional in  their  nature  that  no  offer  to  return  the  thing  need,  it 
appears,  precede  the  bringing  of  the  suit;  but  such  is  not  the 
general  rule."  Obviously  there  cannot  be  a  part  aflBrmance  and 
part  reaeission ; "  as,  for  example,  by  retaining  the  price  and 
avoiding  the  conveyance.*'  A  rescission  tn  pais,  procured  by 
fraud,  may  itself  be  rescinded,'*    Moreover, — 

§  680.  Time  of  rescission. — According  to  most  of  the  cases, 
the  rescission  must  be  prompt,  or  within  a  reasonable  time  after 
the  discovery  of  the  fraud.*'    Plainly,  where  there  has  been  an 


"  Oakee  v.  Turgnand,  Law  Rep. 
2  H.  L.  326;  Union  Stockyard  ft 
T.  Co.  v.  Mallory,  etc  Co..  157  III. 

E54,  41  N.  E.  SS^,  48  Am.  St  Rep. 
341,  43  N.  E.  979. 

'«  Potter  V,  Titcomb,  22  Me.  300; 
Hendrtckson  t.  Hendrlckson,  61  la. 
68;  Montgomery  t.  Olbbs,  40  la. 
G52;  Moore  t.  Mass.  Ben.  Abb'D,  165 
MasB.  517,  43  N.  B.  298. 

I'Lane  t.  Latimer,  41  Oa.  171; 
Sanborn  t.  Batchelder,  61  N.  H. 
426;  Parley  v.  Balch,  23  Pick.  283, 
34  Am.  D.  66;  Thurston  y,  Blanch- 
ard,  22  Pick.  18,  20.  33  Am.  D.  700; 
Beetem  v.  Burkholder,  19  Smith, 
Pa.  249;  Underwood  t.  West,  62 
111.  397;  Manahan  v.  Noyes,  62 
N.  H.  232;  Gould  v.  Cayuga  Bank, 
21  Hud,  293;  Demorest  t.  East- 
man, 69  N.  H.  G5;  Herman  v.  Haf- 
renegser,  64  Cal.  161;  Sheldon 
Axle  Co.  T.  Scofleld,  86  Mich.  177, 
48  N.  W.  511.  An  ofter  to  return 
property  by  way  of  rescisBlon  must 
be  (o  the  place  where  the  sale  was 
made.  Tyler  v.  Augusta,  88  Me. 
504.  34  Atl.  40G.  But  If  the  party 
guilty  of  the  fraud  has  as  part  of 


his  design  Induced  the  other  to 
part  with  the  property  acquired, 
the  other  party  may  Instead  tender 
its  value.  Meyer  t.  Fishburn,  65 
Neb.  620,  91  N.  W.  534. 

'*  Conner  v.  Henderson,  IE  Hasa. 
319,  8  Am.  n.  103. 

i>  Clough  T.  London,  etc  Ry., 
Law  Rep.  7  Ex.  26;  Smith  v.  Salo- 
mon, 7  Daly,  216;  Smith  v.  Hol- 
yoke.  112  Mass.  517. 

»  Kellogg  T.  Turple,  93  lU.  266. 
34  Am.  R.  1G3;  Bishop  v.  Stewart. 
13  Nev.  25;  Morrow  v.  Moore,  98 
Me.  373,  67  AU.  81. 

"  Burgett  V,  Teal,  91  Ind.  260; 
Lukens  v.  Aiken,  174  Pa.  St.  162. 
31  Atl.  676,  3S  W.  N.  C  161. 

13  Byera  t.  Chapln,  28  Ohio  St 
300;  Jones  v.  Booth,  38  Ohio  St 
406. 

i<  Manahan  v.  Noyes,  62  N.  H. 
232;  Hall  v.  E^illerton,  69  IlL  448; 
Oakes  v.  Turquand,  Law  Rep.  2 
H.  L.  326;  WllllamB  v.  Ketchum, 
21  Wis.  432;  Fratt  t.  Flske,  17 
Cal.  380;  Barfleld  v.  Price,  40  Cal. 
636;  Shaw  T.  Bamhart,  17  Ind. 
183;  Ffaher  t.  Wflson,  18  Ind.  133; 
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act  of  acquiescence  with  full  knowledge  of  the  facts,  it  comes 
too  late.**  And,  unless  barred  by  the  Statute  of  Limitations, 
it  is  never  too  late  while  the  fraud  remains  undiscovered.**^  The 
party,  likewise,  is  given  time  to  inquire  into  and  ascertain  his 
legal  rights.-*  The  circumstances  of  cases  vary,  and  it  is  im- 
possible to  set  down  in  numbers  the  months  or  years  within 
which  a  suit  must  be  brought.  In  one  case,  four  years  were 
adjudged  too  long;*^  in  another,  the  lapse  of  six  years  was 
deemed  a  consideration  to  be  submitted  to  the  jury ;  **  in  an- 
other, six  months  were  held  not  to  be  a  bar ;  *•  in  another,  five 
months  unexplained  were  deemed  too  long  a  time  to  wait.*** 
And  it  has  been  adjudged  in  England  that  mere  delay  does  not 
take  away  the  right,  being  material  only  as  it  furnishes  evi- 
dence of  an  election  to  affirm.*^ 

§  681.  Notice  of  rescission. — ^It  is  sometimes  said  that  the 
rescission  must  be  with  notice  to  the  other  party.**  Doubtless 
if  anything  is  to  be  returned,  it  should  be  with  a  statement  of 
the  reason ;  but,  in  other  circumstances,  no  notice  in  advance 
of  judicial  proceedings  is  universally  or  even  generally  re- 
quired.** 


Cook  Y.  Gilman,  34  N.  H.  556; 
Desha  v.  Robinson,  17  Ark.  228; 
Lawrence  v.  Dale,  3  Johns.  Ch.  23; 
Gates  V.  Bliss,  43  Yt  299;  Bruce 
T.  Davenport,  1  Abb.  Ap.  Dec.  233; 
Hnnt  T.  Hardwick,  68  Oa.  100; 
Memphis,  etc  R.  R.  v.  Neighbors, 
51  Miss.  412;  Gould  v.  Cayuga 
Bank,  86  N.  Y.  75;  Wingate  v. 
Neldlinger,  50  Ind.  520;  Samuels 
▼.  King,  50  Ind.  527;  Lawrence- 
Imrgh  Nat  Bank  v.  Stevenson,  51 
Ind.  594;  O'Donnell  ft  D.  B.  Brew. 
Co.  V.  Parrar.  163  111.  471,  45  N.  E, 
283.  See  Hilliard  v.  Allegheny 
Geometrical  Wood  Carving  Co.,  173 
Pa.  1,  34  Atl.  231,  12  Nat  Corp. 
Rep.  226. 

2  i  Evans  v.  Montgomery,  50  la. 
325;  McCreary  v.  Parsons,  31  Kan. 
447;  St  John  v.  Hendrickson,  81 
Ind.  350;  Byrne  v.  Hibemia  Bank, 
31  La.  An.  81. 

»  Preceding  cases;  also  Kraus  v. 
Thompson,  30  Minn.  64,  44  Am.  R. 
182. 


««  Torrance  v.  Bolton,  Law  Rep. 
8  Ch.  Ap.  118,  124. 

87  Aaron  v.  Mendel,  78  Ky.  427,. 
39  Am.  R.  248. 

28  Davis  V.  Stuard,  3  Out.  Pa. 
295. 

2»Marston  v.  Simpson,  54  Cal. 
189.. 

80  Hunt  V.  Blanton,  89  Ind.  38. 
And  see,  for  other  illustrative 
cases,  Hopkins  v.  Snedaker,  71  111. 
449;  Nealon  v.  Henry,  131  Mass. 
153;  Knight  v.  Houghtalling,  85  N. 
C.  17;  Parmlee  v.  Adolph,  28  Ohio 
St  10. 

«iClough  V.  London,  etc.  Ry., 
Law  Rep.  7  Ex.  26. 

<2Beetem  v.  Burkholder,  19 
Smith,  Pa.  249;  Parmlee  v. 
Adolph,  28  Ohio  St  10. 

88Clough  V.  London,  etc.  Ry., 
Law  Rep.  7  Ex.  26,  35,  36;  Scho- 
fleld  T.  Holland,  37  Ind.  220;  Lan- 
dauer  v.  Cochran,  54  Ga.  533; 
Thurston  v.  Blanchard,  22  Pick.  18.. 


288  IN  GENERAL  WITH  ILLUSTRATIONS.       '[§§  689-69a 

And  the  plaiatiff  need  not  have  oflEered,  before  the  bringing  of 
the  suit,  to  restore  what  he  had  received.** 

§  689.  Defence  at  law. — In  a  suit  at  law  on  the  contract,  if 
the  parties  are  in  statu  quo,  or  if  they  can  be  so  placed  (and, 
it  would  seem  from  some  of  the  cases,  contrary  to  principle  and 
to  other  cases,  even  if  the;  cannot),  a  defrauded  defendant, 
who  has  not  affirmed  it,  may  in  general  rely  on  the  fraud  as  a 
perfect  defence."  Or,  in  some  circumstances,  the  fraud  will 
simply  reduce  the  damages."    And, — 

§  690.  Ooncuirent  jurisdlctioii — (Law  and  equity). — In  gen- 
eral, the  courts  of  law  and  equity  have  concorrent  jurisdiction 
in  cases  of  fraud,**  Tet  there  are  frauds  which  can  be  availed 
of  only  in  equity.  The  authorities  are  not  quite  uniform  aa  to 
where  the  line  separating  this  class  from  the  other  runs." 

§  691.  Fraudulent  (xmbinatioiu. — In  cases  of  combiuationB 
to  defraud,  a  court  will  not  entertain  the  suit  of  either  conspir- 
ator against  the  other.** 

The  Doctrine  of  this  Chapter  restated. 

§  692.  The  expositions  of  this  chapter  relate  only  to  volun- 
tary contracts,  not  extending  to  those  which  the  law  creates,'* 
or  to  those  which  come  by  estoppel.'*    When,  therefore,  parties 


*»  Martin  v.  MarUn,  3S  Ala.  660. 
And  see  Knowlton  ▼.  Amy,  47 
Mich.  204;  Moeetr  r.  Miller,  13 
BuBb,  408;  Kltchwt  v.  Rorburn, 
19  Wall.  254. 

towyman  t.  Heald,  17  Me.  329; 
Cullum  T.  Branch  Bank,  4  Ala.  21, 
37  Am.  D.  725;  Jeter  v.  Tucker,  1 
S.  C.  245;  WllHon  ■?.  Cromwell,  1 
Cranch,  C.  C  214;  Ray  t.  Virgin. 
IZ  111.  216;  WlnBlow  v.  Bailey,  16 
Me.  319;  Irving  v.  Thomae,  18  Me. 
418;  CurU  T.  Hall,  1  Southard, 
361;  Block  T.  Elliott,  1  Mo.  275; 
Pemberton  v.  Staples,  6  Mo.  59; 
Lewis  V.  CosgrBTe,  2  Taunt  2. 

"  Jackaon  v,  Jackeon,  47  Qa. 
99;  Brown  v.  North.  21  Mo.  528. 

"  Smith  V,  Mclver,  9  Wheat 
G32;  1  Story,  Eq.  Jur.  9  184; 
Skrlne  t.  Slmmona,  11  Qa.  401; 
Tumbnll  T.  Oadeden,  2  Strob.  Eq. 


14;  Anderson  v.  Hill,  12  Sm.  ft 
M.  679,  61  Am.  D.  130;  Tomlln 
T.  Cox,  4  Harrison,  76;  Gilbert  v. 
BuFKOtt,    10   Johne.    457. 

»» Rogers  T.  Colt,  1  Zab.  704; 
Stryker  v.  Vanderbllt,  1  Dutcher, 
483;  Wood  V.  Goodrich,  9  Terg. 
266  (which  cases  compare  with 
ante,  i  121);  Hlggs  t.  Smith,  S 
A.  K.  Mar.  338;  McKnlght  t.  Kel- 
lett,  9  Oa.  532;  Willett  T.  Porman, 
3  J.  J.  Mar.  292;  Hazard  v.  Irwtn, 
18  Pick.  96;  Burrows  v.  Alter,  7 
Mo.  424;  Met  Cont  27;  Denton  v. 
McKenzle,  1  Des.  289,  1  Am.  D. 
fioi;  Ferguson  v.  Coleman,  S 
Helsk.  37S. 

>*Tobey  T.  Robinson,  99  IlL 
222;  Horn  t.  Star  Foundry,  23  W. 
Va.    622. 

"  Ante,  !  181  et  saq. 

HAnte,  9  264  et  Hg. 
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are  at  liberty  to  make  whatever  agreement  they  choose,  or  to 
abstain  from  agreeing,  there  is  no  contract  between  them  unless 
the  will  of  each  concurs  with  the  other's  will  in  their  formal 
act  of  bargaining.  If  both  wills  give  a  consent  in  terms,  yet 
the  one  is  lured  to  it  through  the  fraudulent  representation  of 
the  other  party,  the  inthralled  will,  on  becoming  free,  may  accept 
or  reject,  as  it  pleases,  what  was  thus  imperfectly  done.  The 
defrauder  has  no  election,  for  his  original  choice  was  voluntary. 
Hence  this  contract,  which  is  good  or  not  as  one  of  the  parties 
may  determine,  is  called  voidable. 

The  courts,  in  applying  these  principles,  follow  their  usual 
course  by  calling  to  their  aid  such  other  principles  of  the  law  as 
concern  the  particular  question.  If,  for  example,  two  persons 
meet,  cognizant  of  all  relevant  facts,  and  one  of  them  tells  the 
other,  who  believes  him,  that,  having  walked  three  times  around 
the  latter's  cornfield  blowing  a  fish-horn,  the  law  gives  him  in. 
compensation  three-fourths  of  the  com;  whereupon  they  make* 
m  due  form  a  bargain  that  the  former  shall  have  of  the  latter- 
the  whole  crop  for  a  price  estimated  at  one-fourth  its  value,, 
such  bargain  is  good.  And  this  is  because,  of  necessity,  the  law 
is  administered  on  the  basis  that  every  man  knows  its  provis- 
ions;" so  that,  though  the  owner  of  the  com  was  really  de- 
frauded, the  court  is  not  permitted  thus  to  adjudge.  The  other 
paid  him  his  price,  with  the  conclusive  knowledge,  so  the  law 
a£Snns,  that  the  blowing  of  the  fish-horn  created  no  obligation ,' 
hence  the  bargain,  as  legally  viewed,  was  fair.  But,  if  the  cheat 
had  been  accomplished  by  a  false  representation  of  some  essen- 
tial fact, — as,  for  example,  if  the  law  really  was  as  thus  said, 
and  the  falsehood  consisted  in  the  party's  statement  that  he 
had  blown  the  fish-horn  while  in  truth  he  had  not, — the  result 
would  have  been  the  other  way ;  because,  though  the  law  pre* 
sumes  itself  to  be  known  to  every  man,  it  has  no  such  presump- 
tion as  to  a  fact.  Therefore  the  entire  law  of  this  chapter  ia 
«uch,  and  such  only,  as  judicial  determinations  have  made  pal- 
pable, through  comparisons  of  the  proposition  that  people  make 
only  the  contracts  they  please,  with  the  other  principles  of  our 
juri^nidence. 

<7Ante,  8  462. 
19 
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OEAPTES  ZXXV. 

HIBTAKB  IN  THB  CONTRACT. 

i  693,694.  Introduction. 

695-706.  Bow  at  law. 

707-713.  RefonnlDg  and  rescinding  In  «qnl^. 

714.  Doctrlna  of  chapter  restated. 

$  693.  On  what  principle— Eelations  of  nibject.— How  this 
Bubject  is  related  to  some  others  we  saw  in  the  last  chapt«r. 
The  doctrine  of  mistake,  the  same  as  of  fraud,  is  in  the  main  a 
product  of  the  more  elementary  one  that  parties  enter  into  a 
contract  only  by  the  concurrent  consent  of  their  wills  to  the 
same  thing.'  If  the  subject  of  the  contract  does  not  exist,  or  if 
the  motive  to  it  is  a  mere  illusion,  there  is,  in  the  one  case,  & 
grasp  of  the  wills  at  vacuity,  and,  in  the  other,  the  wills  move 
falsely. 

§  694.  How  chapter  divided.— We  shall  consider,  I.  The 
Doctrine  at  Law;  II.  Reforming  and  Rescinding  in  Equity. 

L    The  Doctrins  at  Law. 

§  695.  Noa-exi sting  rabject. — (Void). — ^We  saw,  in  another 
connection,  that  any  stipulations  which  parties  make  concern- 
ing a  thing  believed  to  exist  while  it  does  not  are  simply  void,* 
The  illustrations  of  this  proposition  are  numberless;*  for  ex- 
ample, thus  to  take  a  deed  of  non-existing  land,  and  give  a  re- 
ceipt therefor  as  in  payment  of  a  debt,  does  not  in  law  discharf^ 
the  debt.*    So,— 

§  696.  Consideration  null — (Void). — If,  by  reason  of  the 
mistake,  there  is  no  consideration  for  the  contract,  it,  like  any 
other  similar  agreement  without  consideration,  will  be  void.' 
Such,  for  instance,  is  one's  guaranty  of  another's  debt,  founded 

>  Ante,  f!  6S8-640.  46S.    And  see  Bird  t.  Kleiner.  41 

"Ante,!  687.  Wla.  134. 

*  Thus,  Mays  v.  Dwlgtat,  1  Nor-  ■  Rovengno  v.  DeSerarl,  40  Gal. 
rla.  Pa.  462;  Indlanapclli  t.  He-  459;  Duncan  v.  N.  T.  L.  Ins.  Co.. 
Avoy,  S6,  Ind.  687;  Marvin  v.  Ben-  138,  N.  T.  88.  SS  N.  B.  7>0,  10  L. 
nett,   8   Paige,   31S.  R.  A.  886. 

•  Andenon  v.  Annstead,  69  lU. 
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on  the  debtor's  forbearance  to  levy  an  attachment  for  which, 
in  fact,  there  is  no  valid  ground.* 

§  697.  Executed  by  mistake— (Void).— The  signing  of  a 
writing  through  mistake  as  to  its  contents  is  within  principles 
already  explained,  rendering  it  void ;  ^  or  it  is  subject  to  be  can- 
celled.* 

§  698.  In  inducement — (Voidable). — ^A  mistake  in  the  in- 
ducement to  a  contract  would  seem  ordinarily  to  make  it  void- 
aUe,  not  void,  according  to  expositions  in  the  last  chapter. 
And  it  is  especially  within  the  doctrine  of  "Representation" 
there  defined.*  But  the  particular  case  should  be  considered. 
Thus,— 

§  699.  Payment  in  counterfeits — (As  consideration). — The 
payment  of  a  debt  in  counterfeit  money  or  forged  paper,  be- 
lieved by  both  parties  to  be  genuine,  does  not  discharge  it,  nor 
is  such  money  or  paper  a  consideration  for  any  promise.^®  Nor 
does  a  forged  deed  of  lands  pass  the  title  as  against  one  not 
participating  in  the  f  orgery.^^    But — 

§  700.  Bank  paying  forgery — (Like  cases). — ^A  bank  is  un- 
der the  duty  to  know  the  signatures  of  its  own  officers  and  cus- 
tomers. So  that,  if  it  pays  to  an  honest  holder  the  forged 
check  of  a  depositor,  or  its  own  forged  bill,  it  must  suffer  the 
loss  rather  than  the  other.^*  And  there  are  still  other  forms 
of  negligence,  in  banks  and  other  parties,  in  receiving  forgeries, 
or  in  not  returning  them  with  due  promptness,  which  the  law 
will  visit  with  the  same  consequence.^* 


e  Smith  V.  Easton,  54  lid.  138, 
39  Am.  R.  855. 

7  Ante,  §§  346,  645-649;  Low  v. 
Am.,  etc  Ass'n,  89  Wis.  19,  61  N. 
W.  293,  26  L.  R.  A.  641,  46  Am.  St 
Repi  815. 

■Schaper  v.  Schaper,  84  III. 
603;  MUler  v.  Gardner,  49  Iowa, 
234;  Picton  v.  Graham,  2  Des.  592. 

•  Ante,  9§  661-663;  PhUlips  v. 
Holister,  2  Coldw.  269;  Oooper  v. 
Phlbbe,  Law  Rep.  2  H.  L.  149; 
Houston,  etc  R.  R.  Co.  v.  KcCar- 
tj,  94  Tex.  298,  60  &  W.  429,  53 
L  R.  A.   507. 

w  Thomas  v.  Todd,  6  Hill,  N.  Y. 
340;  Jones  v.  Ryde,  5  Taunt  488; 
Markle  t.  Hatfield,  2  Johns.  455, 
I  Am.  D.  446;   Gumey  t.  Wom- 


eraley,  4  Ellis  ft  B.  133;  Young  t. 
Adams,  6  Mass.  182;  Ramsdale  y. 
Horton,  3  Barr,  330;  Lane  v.  Ho- 
gan,  5  Yerg.  290;  Bank  v.  Buch- 
anan, 87  Tenn.  32,  9  S.  W.  202, 
1  L.  R.  A.  199,  10  Am.  St  Rep. 
617. 

"  Reck  V.  Clapp,  2  Out  Pa.  581. 
And  see  ante,  9  676. 

12  u.  S.  Bank  v.  Bank  of  Geor- 
gia, 10  Wheat  333;  Levy  v.  Bank 
of  U.  S.,  1  Binn.  27;  Smith  v. 
Mercer,  6  Taunt.  76;  Germania 
Bank  v.  Befell,  60  Minn.  189,  62 
N.  W.  327,  27  L.  R.  A.  635,  51  Am. 
St  Rep.  519. 

"Price  V.  Neal,  3  Bur.  1354; 
Simms  v.  Clark,  11  111.,  137;  Bur- 
rill  V.  "Watertown  Bank,  51  Barb. 
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§  701.  WfHftitir*  in  one  Pwty— (Sttoppri). — If  one  party 
only  acts  under  a  mistake,  and  the  other  is  in  no  de^ee  re- 
sponsible for  it,  the  contract  is  ordinarily  valid,  the  former  be- 
ii^  estopped  to  set  up  the  mistake  as  against  the  latter."  For 
example,  a  person  offering  to  sell  to  another  goods,  yet  acci- 
dentally misdescribing  them,  is  bound  by  the  description  should 
the  other,  not  suspecting  the  error,  accept  the  offer,"    Hence, — 

§  702.  Mutual. — Except  in  cases  depending  on  special  rea- 
sons, the  mistake  which  will  render  a  contract  void  or  voidable 
must  be  mutaal,"  or  it  may  be  mistake  on  one  side  and  fraud  on 
the  other."  If,  to  illastrate  mutual  mistake,  the  owner  of  a 
horse  offers  it  to  an  intending  purchaser  for  $165,  and  the  lat- 
ter, understanding  the  sum  to  be  $65,  takes  it  h^me,  there  is  no 
sale,  and  the  title  is  not  transferred.'*  And  a  compromise  of  a 
note,  under  a  mutual  misapprehension  of  the  amount  due 
thereon,  is  ineffectual,"     StUl  there  are  mistakes  not  within 


lOG;  Glouceeter  Bank  t.  Salem 
Bank,  17  Mass.  33.     See  ante,  S 

676;  Frank  t.  Chemical  Nat, 
Bank,  84  N.  T.  209,  38  Am.  R.  501; 
Cohen  v.  Teller,  12  Norrla,  P». 
123;  Clews  V.  New  York  Banking 
Assoc  S9  N.  T.  418,  42  Am.  R.  30, 
'•Ante,  !  317;  Whitworth  v. 
Lowell,  178  Mass.  13.  B9  N.  El. 
760;  Brewing  Co.  v.  Hutmacher, 
127  111.  6B2,  21  N.  E.  S2G,  4  L.  R. 

A.  576. 

u  Scott  T.  Llttledale,  8  Ellis  ft 

B.  815;  McFerran  t.  Taylor.  3 
Cranch,  270;  Compare  with  Jolltle 
V.  Baker.  11  Q.  B,  D.  2B6;  Car;isle 
V.  Barker,  57  Ala.  267;  Montgom- 
ery T.  American  ETmigrant  Co.,  47 
la.  91;  Lynch's  Appeal,  1  Out.  Pa, 
349;  iHle  Royale  Mln.  Co.  t.  He> 
tin,  37  Mich.  332,  26  Am.  R.  620. 
See  Paget  v.  Maraball,  28  Ch.  D. 
255.  And  so  one  ordering  a  larger 
quantity  of  gooda,  through  mis- 
take, than  desired  must  accept 
them.  Coats  t.  Buck,  93  Wis.  128, 
67  N,  W.  23.  This  applies,  as 
well,  to  deed.  Stewart  v.  Dunn, 
79  N.  T.  S.  123,  77  App.  Dlv.  631. 
And  a  mistake  tn  addition,  of 
which    the  other    party    has    no 


knowledge,  cannot  be  corrected 
where  a  contract  price  for  work  is 
giTen  at  too  small  a  figure.  Brown 
T.  Levy,  29  Tex.  Civ.  App,  389,  69 
a  W.  265. 

"Nevius  V.  Dunlap,  33  N.  Y. 
676;  Lanier  v.  Wyman,  G  Rob.  N. 
Y.  147;  Bralnsrd  v.  Arnold,  27 
Conn.  S17;  Tamplln  v.  Jamea.  15 
Ch.  D.  215,  217;  Germaji  Am.  Ins. 
Co.  V.  DavlH,  131  Mass.  316; 
Schautz  V.  Keener,  37  Ind.  258; 
Allen  V.  Hammond,  11  Pet  63,  71; 
Renahaw  v.  LeSerman,  61  Md. 
277;  Coqnor  v.  Groll,  90  Md.  674, 
45  Atl.  1024. 

"Wyche  v.  Qreene,  26  Ga.  415; 
Worley  v,  Moore,  77  Ind.  667; 
Cocking  V.  Pratt,  1  Tea.  Sen.  400; 
Bergen  v.  Bbey,  S8  lU.  2G9;  Hus- 
ted  V.  Van  Neaa,  158  N.  T.  104, 
52  N.  K  645. 

18  Rupley  V.  D^gett,  74  111.  351. 
And  where  none  of  the  parties  to 
certain  deeds  supposed  that  cei^ 
tain  land  was  conveyed  thereby 
the  grantora  were  entitled  to  have 
the  deeds  cancelled  as  to  such 
land.  Bottort  v.  Lewis,  121  la.  27. 
95  N.  W.  262. 

iBEaaton  v.  Strother,  S7  la.  506. 
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tiie  reasons  whicli  ereated  this  rule,  therefore  not  wilhin  it.'^ 
Thus,— 

§  703.  Not  mntuaL— Plainly  a  mistake  in  executing  a  con- 
tract "  need  not,  to  invalidate  it,  be  mntnal."  And  there  are 
other  cases  within  this  sort  of  exception.  But  the  reason  for 
the  rule  of  mutuality  having  now  been  made  to  appear,  the 
reader  will  have  no  diflSculty  in  distinguishing  the  exceptions 
as  they  arise.** 

§  704.  MiHtaMng  law— Fact.— As  stated  in  a  preceding 
chapter,"  a  misapprehension  of  the  law  is,  in  legal  contempla- 
tion, impossible ;  because  of  a  conclusive  presumption  that  the 
party  knows  it.  Therefore  what  in  common  speech  is  termed  a 
mistake  of  it  does  not  impair  a  contract  in  a  court  of  law,  or 
furnish  ground  for  its  rectification  in  equity.**  Any  mistake, 
to  be  available,  must  be  of  fact.**  Such  is  the  strict,  hard  doc- 
trine. But,  in  practice,  it  is  often  so  construed  as  to  be  consid- 
erably moUified,  yet  mollified  to  what  extent  no  one  can  say ; 
for  the  decisions  are  in  discord,  past  reconciliation.    Thus, — 

§  705.  Construction  of  contract. — ^Within  this  distinction,  is 
the  relation  of  parties,  created  by  a  contract,  one  of  fact  or  of 
lawt*^  In  reason,  it  should  be  held  to  be  of  fact,  since  justice 
is  by  such  construction  best  promoted.  And  there  are  many 
adjudications  which  go  so  far  as  to  a£Srm  that,  if  the  terms 
which  parties  employ  fail  to  carry  out  their  purpose  because  of 
their  misapprehending  the  law,  the  contract  will  be  accordingly 
reformed  in  equity, — a  sort  of  mistake  which  is  sometimes,  it  is 
submitted  not  correctly,  spoken  of  as  of  law.**    There  are  other 

M  Pitcher  T.  Hennessey,  48  N.  SneU  t.  Insurance  Co.,  98X7.  S.  85; 

Y.  415,  423.  Glenn  v.  Statler,  42  la.  107;  Toops 

»Ante,  §  697.  v.  Snyder,  70  Ind.  554;   Bilbie  t. 

s>  Pitcher  y.   Hennessey,  48  N.  Lumley,  2  East,  469;  Brisbane  v. 

Y.  415,  424;  Foster  v.  Ifacklnnon,  Dacres,   6   Taunt    143;    Bank   of 

Law  Rep.  4  C.  P.  704,  711;  Singer  United  States  ▼.  Baniel,  12  Pet. 

V.  Grand  Rapid  Match  Co.,  117  Qa.  32;    Atherton   v.   Roche,   192   111. 

86.  43  S.  E.  755.  252,  61  N.  E.  357,  55  L.  R.  A.  591; 

» Consult   Edinburg   Am.,    etc.   •  contra,  Turpin  v.  Gresham,  106  la. 

Ca  T.  Latham,  88  Ind.  88;  Cocking  187,  76  N.  W.  680. 

T.Pratt,!  Yes.  Sen.  400;  Rockville  26 Midland,  etc.  Ry.  y.  Johnson, 

Bank  y.  Lafoyette  Bank,  69  Ind.  6  H.  L.  Cas.  798,  4  Jur.  n.  b.  643; 

479;  Paget  t.  Marshall,  28  Cb.  D.  Marshall  y.  Collett,  1  T.  ft  Col. 

255.  Ex.  232,  238;  Kelly  Y.  Solari,  9  M. 

s«Ante,  §§  462-465.  ft  W.  54. 

»Go!tra   y.    Sanasack,    58    111.  sTAnte,  9  466. 

456;  Weed  Y.  Weed,  94  N.  Y.  243;  sscanedy   y.   Marcy,    13    Gray, 
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decisions  which,  while  not  accepting  this  doctrine  for  the  or- 
dinary cases,  enforce  it  when  the  mistake  is  the  product  of  the 
fault  or  misrepresentation  of  the  opposite  party,  especially  if 
such  party  stands  in  a  relation  of  confidence  to  the  other,  and 
even  if  he  does  not.**  On  the  other  hand,  there  is  a  great  deal 
of  authority  to  the  proposition  that,  where  the  words  were 
meant  by  the  parties,  there  can  be  no  relief  though  they  mistook 
their  legal  effect."  Plainly  this  latter  rule  would  be  applied, 
by  every  conrt,  to  any  case  where  there  was  no  pre-existing 
contract,  which  the  final  one  was  attempting  to  carry  into 
effect.*^ 

§  706.    Other  like  distinctioiis, — and  nice  questions,  involv- 
ing more  or  less  of  discordant  adjudication,  appear  in  the 


373,  377;  Stover  v.  Poole,  67  Me. 
217,  223;  Sparks  v.  Plttman.  Bl 
Hiss.  611;  Jones  v.  Uunroe,  32 
Qa.  181;  Eivants  t.  Strode,  11 
Ohio,  480,  38  Am.  D.  744;  Broad- 
vell  T.  Broadwell,  1  Qilman,  596. 
See  Clark  t.  Olrdwood,  7  CIl  D.  9. 
Id  rnanf  of  the  cases  It  is  safd  that 
a  mistake  of  law  will.  In  excep- 
tional circumstances,  be  permit- 
ted to  avoid  a  contract;  as,  where 
it  evidences  fraud,  imposition,  or 
improper  influence.  For  example, 
Stover  V.  Poole.  67  Me.  217,  But 
It  seems  to  me  tliat,  in  all  thie 
class  of  cases,  either  the  mistake 
was  Incorrectly  termed  one  of  law, 
or  the  real  ground  of  relief  was 
the  fraud,  the  undue  Influence,  or 
the  other  thing,  whatever  It  may 
have  been.  That  a  mistake  of  law 
mingles  with  another  matter  ot 
complaint,  or  tliat  the  other  mat- 
ter proceeded  from  such  mistake, 
or  was  caused  by  It,  is  In  no  case 
prejudicial.  Eastman  v.  Provi- 
dent, etc.  Ass'n,  65  N.  H.  176,  18 
Atl.  746,  6  L.  R.  A.  712,  23  Am. 
St  Rep.  29;  Hausbrandt  v.  Hofler, 
117  la.  103,  90  N.  W.  494,  94  Am. 
St  Rep.  289. 

»»Drew  V,  Clarke,  Cooke,  Tenn. 
373,  6  Am.  D.  698;  Meckley's  Ee- 
tat«,  S  Harris,  Fa.  478;  Zane  v. 


Cawley,  6  C.  E.  Green,  130;  Sparks 
T.  White,  7  Humph.  86;  Jenkins  v. 
V.  German  Lnth.  Cong.  58  Go.  125; 
Beall  V.  McGebee.  67  Ala.  438.  In 
a  late  Ehigllsh  case.  Lush,  J.,  ob- 
served: "I  do  not  think  that  we 
need  determine  the  question 
which  has  mainly  been  argued, 
whether  a  fraudulent  representa- 
tion as  to  the  effect  of  a  deed  can 
be  relied  upon  as  a  defence  to  an 
action  upon  the  deed,  hut  I  should 
not  have  the  least  beeltatlait  in 
holding  that  It  does  constitute  a 
defence;  and  I  think  that  we  have 
been  referred  to  no  authority 
which  should  Induce  us  to  decide 
otherwise."  HIrschfeld  v.  Lon- 
doD,  etc.  Rr.,  2  Q.  B.  D.  1.  5,  6; 
Hurt  V.  Cruger,  14  Misc.  508,  36 
N.  Y.  S.  1063,  70  N.  Y.  S.  68S; 
Ludlngton  T.  Patton,  111  Wis.  203. 
S6  N.  W.  571. 

*o  Gerald  v.  Elley,  46  la.  322; 
Ottenhelmer  v.  Cook,  10  Helek.  309; 
Beall  V.  McOehae,  supra;  Miller 
v.  Chippewa,  68  Wis.  630;  Bell  v. 
Lawrence,  61  Ala.  160;  Spencer  v. 
Mlllisack.  62  la.  31;  Carter  v. 
Love,  206  111.  310,  69  N.  E.  86; 
Marshall  v.  Westrope,  98  la.  324. 
67  N.  W.  267. 

■1  Hunt  V.  Rhodes,  I  Pet  1,  13; 
Clark  V.  Hart,  57  Ala-  390.    And 
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books;  but  it  ia  not  deemed  necessary  to  look  into  the  subject 
farther  here.'*  Instructive  similitudes  may  be  found  in  the  ex- 
positions of  the  last  chapter. 

n.    Eeforming  <md  Rescinding  in  Equity. 

§  707.  Writing  not  truly  expressing  agreement. — ^Where 
parties,  having  entered  into  an  oral  agreement,  undertake  sim- 
ply to  reduce  it  to  writing,  if,  by  some  mistake  of  the  draughts- 
man, or  their  own  misapprehension  as  to  the  effect  of  the  words 
employed,**  or  otherwise,  it  is  found  after  execution  not  to  con- 
tain or  mean  what  both  meant,  yet  still  one  insists  on  standing 
npon  its  terms,  a  court  of  equity  will  on  prayer  of  the  other  re- 
form it  to  express  their  real  agreement,  or  in  proper  circum- 
stances declare  it  void.  The  mistake  must,  in  general,  be  mu- 
tual; *^  and  it  must  be  clearly  established  by  the  proofs,  which 
may  be  either  oral  or  written.**    Indeed, — 

§  708.  Weight  of  proofs. — ^In  no  case  will  a  court  decree  an 
alteration  in  the  terms  of  a  duly  executed  written  contract,  un- 
less the  proofs  are  full,  clear,  and  decisive.**    Mere  preponder- 


866  Robertson  v.  Walker,  51  Ala. 
484.  See,  Andrus  v.  Blazzard,  23 
Utali,  233,  63  Pac  888,  64  L.  R. 
A  354. 

•3  And  see  ante,  S  465. 

»Ante,  §  705. 

wAnte,    §§    701-703;    Kelly   v. 
Ward,  94  Tex.  289,  60  S.  W.  311. 

MDruiff  V.  Parker,  Law  Rep.  5 
Eq.  131,  139;  In  re  De  la  Tonche, 
Law  Rep.  10  Eq.  599;  White  v. 
White,  Law  Rep.  15  Eq.  247;  Hues 
▼.  Morris,  13  Smith,  Pa.  367; 
Shay  T.  Pettes,  35  111.  3^0;  Ly- 
man T.  United  Insurance  Co.,  17 
Johns.  373;  Clayton  v.  Bussey,  30 
Ga.  946,  76  Am.  D.  680;  Rogers  v. 
Atkinson,  1  Kelly,  12;  Qreer  v. 
Caldwell,  14  6a.  207,  58  Am.  D. 
553;  Scales  v.  Ashbrook,  1  Met 
Ky.  858;  Harrison  y.  Jameson,  3 
J.  J.  Mar.  232;  Rigsbee  v.  Trees, 
21  Ind.  227;  Lanier  v.  ViTyman,  5 
Sobi  N.  Y.  147;  Evants  v.  Strode, 
11  Ohio,  480,  38  Am.  D.  744;  Hull 
T.  Conningham,  1  Munf.  330;  Ar- 


genbright  v.  Campbell,  3  Hen.  ft 
M.  144;  Waterman  v.  Dutton,  6 
VITis.  265;  Nevlus  v.  Dunlap,  33  N. 
Y.  676;  Proctor  v.  Thrall,  22  Vt 
262;  Monty iUe  v.  Haughton,  7 
Conn.  543;  Gamer  v.  Gamer,  1 
Des.   437;   Lanning  v.  Carpenter, 

48  N.  Y.  408;   Schwear  v.  Haupt, 

49  Mo.  225;  Mead  v.  Westchester 
Fire  Ins.  Co.,  64  N.  Y.  453;  Brie- 
gel  y.  Moeller.  82  111.  257;  Ste- 
phens y.  Murton,  6  Or.  193;  Mas- 
telar  y.  Edgarton,  44  la.  496;  Pop- 
pleln  y.  Foley,  61  Md.  381;  Kelley 
y.  McKinney,  5  Lea,  164;  Cotton 
States  Life  Ins.  Co.  v.  Carter,  65 
Ga.  228. 

86  German  Am.  Ins.  Co.  y.  Da- 
yis,  131  Mass.  316;  Wry  y.  Cutler, 
12  Heisk.  28;  Stoyer  y.  Poole,  67 
Me.  217;  Alexander  y.  Caldwell, 
55  Ala.  517;  Campbell  y.  Hatchett, 
55  Ala.  548;  Vreeland  y.  Bram- 
hall,  1  Stew.  Ch.  85;  Flaacke  y. 
Jersey  City,  1  Stew.  Ch.  110;  Cum- 
mins  y.  Bulgin,  10  Stew.  Ch.  476; 
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ance  of  evidence  is  not  eDov^h;  the  mistake  must  appear  beyood 
reasonable  controversy.*' 

§  709.  OonTeyance  of  land. — Our  subject  finds  a  frequent 
illustration  in  deeds  of  real  estate.  If,  after  a  sale  or  lease  and 
possession  taken,  tbe  deed  is  found  to  describe  the  wrong  parcel, 
or  too  much  or  too  little  of  the  right  one,  or  to  describe  the  right 
one  defectively,  the  party  aggrieved  may  have  it  reformed,  on 
due  proofs,  which  in  such  a  case  are  commonly  easy."  And, 
where  the  proofs  are  sufficiently  plain,  possession  is  not  an 
essential  element."  The  like  rule  applies  also  to  any  other 
error  In  the  deed;  thus,  if  the  scrivener  writes  "successors," 
meaning  "heirs,""  or  otherwise  omits  or  mistakes  the  words 
of  inheritance,*'  equity  will  reform  it.  Or  it  it  is  found  de- 
fective in  any  formality  essential  to  its  taking  effect,**  or  to  con- 
tain a  clause  stipulating  what  the  parties  did  not  intend,**  ref- 
ormation will  be  granted.    But, — 

§  710.  Third  persons. — In  these  and  other  like  cases,  tbe 
rights  of  third  persons,  acquired  in  good  faith  and  for  value, 
will  be  protected;  so  that,  as  against  them,  there  can  be  no 
reformation.**  But  a  third  person  who  knew  of  the  mistake 
when  he  obtained  the  interest  cannot  object  to  the  correction.** 


Home  Fire  Ins.  Co.  v.  Wood,  60 
Neb.  381,  69  N.  W.  941;  Green  v. 
Stone,  E4  N.  J.  Eq.  387,  34  AU. 
1099,  6B  Am.  St.  Rep.  B77. 

*'  Potter  V.  Potter,  27  Ohio  St. 
84,  85;  HlQtoQ  t.  ClUzens  Hut. 
Ids.  Co.,  63  Ala.  4SS;  Scbrlmper 
v.  Chic,  M.  &  St,  P.  Ry.  Co.,  115 
la.  35.  82  N.  W.  916. 

»»  Broadwell  v.  PhilllpB,  30  Ohio, 
St.  256;  Murray  v.  Dake.  46  Cal. 
644;  Jonee  v.  Sharp,  9  Helak.  660; 
Elliott  T.  Horton,  28  Orat  766; 
Harold  T.  Weaver.  72  Ala.  373; 
Fields  V.  Clayton.  IIT  Ala.  63S,  23 
So.  530,  67  Am.  St  Rep.  189;  An- 
deraon  Carriage  Co.  v.  PungB,  12S 
Mich.  49.  87  N.  W.  106,  8  DeL  L. 
N.  632. 

■•Ramaey  T.  Loomls,  6  Or.  367; 
Koitenbader  t.  Peters,  30  Smith, 
Pa.  438;  Preston  v.  Williams.  81 
111.  176;  Carver  v.  Lassallette,  57 
Wis.  232;  Calte  v.  Peet,  49  Conn. 
Magee,  76   Ind. 


381;  Parish  v.  Scott.  10  Helsk. 
438;  Dane  v.  Derber,  28  Wis.  216. 

*o  McMillan  v.  FUh,  2  Stew.  Ch. 
610. 

«i  Nicholson  V,  Caresa.  69  Ind. 
39;  Randolpn  v.  New  Jersey  W. 
L.  R.  R,  1  Stew.  Ch.  49;  Wanner 
V.  Slsaon,  2  Stew.  Ch.  141;  Holme 
V.  Shinn.  62  N.  J.  Bq.  1. 49  Atl.  151. 

« Berry  v.  Sowell,  72  Ala.  14; 
Gerdes  v.  Moody,  41  Cal.  336.  See 
ante,  g  394. 

*'  Bull  T.  TItsworth,  2  Stew.  Ch. 
73;  Culver  v.  Badger,  2  Stew.  Cb. 
T4;  Elliott  V.  Sackett,  108  U.  S. 
132. 

**  Henry  v.  Smith,  76  N.  C.  311; 
Foster  v.  Klngaley,  67  Me.  152; 
Harms  T.  Coryell,  177  111.  496,  63 
N.  E.  87. 

4s  Preston  v.  Williams,  81  III 
176;  Foster  v.  Klngaley,  supra. 
See  Carver  v.  Lassallette.  57  Wis. 
232;  Way  v.  Roth,  169  III.  162, 
42  N.  E.  321. 
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§  711.  Nature  of  mistake— (Form  of  remedy). — ^The  mis- 
take must  be  material;^'  and  such  that,  but  for  it,  the  com- 
plaining party  would  not  have  assumed  the  obligation.*^  Then 
the  remedy  will  be  adjusted  to  the  equities  of  the  particular 
•case.** 

§  712.  Procedure. — ^The  reformation  is  properly  on  an  ap- 
plication to  the  equity  tribunal  for  the  express  purpose;  but 
if,  in  any  suit  in  equity,  a  contract  is  set  up,  the  court  may  re- 
form it.**  And  where,  as  in  some  of  our  States,  equitable  claims 
and  defences  are  maintainable  in  proceedings  at  law,  the  court 
of  law  may  in  like  mnaner  reform  the  contract  collaterally.'^® 
But,— 

§  713.  At  law. — ^In  a  court  of  law,  under  the  common-law 
roles,  though  it  is  always  a  question  whether  or  not  a  particu- 
lar contract  in  writing  has  been  so  executed  as  to  bind  the  par- 
ties;'^  yet,  if  it  has,  not  what  they  intended,  as  explained  by 
parol,  but  its  terms,  as  interpreted  by  the  court,  will  prevail; 
nor  can  the  writing  be  reformed,  though  in  some  circumstances 
it  may  be  shown  to  be  void  for  fraud,  duress,  or  mistake."* 
There  are,  therefore,  contracts,  not  so  imperfect  through  mis- 
take as  to  be  adjudged  void  in  a  court  of  law,  reformable  in 
equity,  while  others  which  would  be  so  reformed,  or  pronounced 
void,  are  void  also  at  law. 

The  Doctrine  of  this  Chapter  restated,  * 

§  714.  Theoretically,  any  mistake,  even  of  one  of  the  parties, 
so  material  that,  but  for  it,  the  contract  would  not  be  made, 
renders  it  a  nullity;  because  the  consent  of  both  parties,  to  the 


««Ante,  §  662. 

^TGrymes  v.  Sanders,  93  U.  S. 
55. 

4«  Boone  v.  Ridgway,  2  Stew. 
€h.  643;  IficMullen  v.  Lockwood, 
4  Del.  Ch.  568;  Groves  v.  Perkins, 
6  81m.  676;  Keating  v.  Prtce,  58 
Hd.  632;  Story  v.  Conger,  36  N. 
Y.  673,  93  Am.  D.  546;  Paine  v, 
Upton,  87  N.  Y.  827,  41  Am.  R. 
371;  Cassldy  v.  Metcalf,  66  Mo. 
519;  Snyder  v.  Ives,  42  la.  157; 
Oldham  y.  Wilmington  Bank,  85 
N.  C.  240. 

«•  Shelby  t.  Smitli,  2  A.  K.  Mar. 


504;  Smith  y.  Allen,  Saxton,  43, 
21  Am.  D.  33. 

BO  Ante,  §§  372,687;  Hall  v.  Guil- 
ford, 74  N.  C.  130;  Pitcher  v.  Hen- 
nessey, 48  N.  Y.  416;  Van  Dusen 
T.  Parley,  40  la.  70.  But  all  par- 
ties to  the  instrument  sought  to 
be  reformed  are  parties  to  the 
suit.  Center  Creek  Water  &  Irri- 
gation Co.  T.  Lindsay,  21  Utah, 
192,  60  Pac.  559;  contra,  Munson 
y.  Herzog,  109  111.  App.  302. 

Bi  Ante,  99  340-361,  646-649,  697; 
1  Greenl.  Ey.  §  284. 

B2Shankland  y.  Washington,  5 
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same  thing,  given  ftt  the  same  instant  of  time,  ia  essential  to  its 
constitution.  But,  is  practical  afifairs,  this  requirement  of  mu- 
tual consent  to  a  contract  is  only  one  of  many  doctrines  which 
regulate  the  intercourse  of  men;  and,  whes  other  doctrines 
combine  with  this  one,  the  result  may  be  quite  different.  Pri- 
marily, it  must  be  borne  in  mind  that  it  ia  the  expressed  inten- 
tion of  the  parties  which  the  law  looks  to,  however  much  they 
may  differ  from  their  real  intentions.  If  one  man  says  to  an- 
"  other  "I  will  give  you  $100  for  your  black  horse"  when  he 
means  to  make  the  offer  for  the  other's  white  horse,  and  the 
other  accepts  the  offer,  the  offeror  ia  under  a  binding  obliga- 
tion to  purchase  the  black  horse  at  that  price.  Bat  if  the  mis- 
take is  mutual  or  if  induced  in  the  mind  of  one  party  by  wilful 
acts  of  the  other,  it  renders  the  contract  void  in  the  former  case 
and  voidable  in  the  latter  at  the  option  of  the  mistaken  party. 
But  even  in  these  cases  if  third  parties  assume  obligations  or 
change  their  positions  in  reliance  upon  a  contract  which  is  ap- 
parently valid,  the  doctrine  of  estoppel  comes  into  play  and 
may  preclude  a  party  from  setting  up  the  mistake. 

Pet.  390,  394;  Caldv«U  v.  May,  1  v.  Scott,  IS  Oa.  210;  FltU  v. 
Stew.  425;  Sanford  v.  Howard,  29  Brown,  20  N.  H.  393;  Ckto  v. 
Ala.  eSl,  S8  Am.  D.  101;  <Mn*old      Tbompson,  9  Q.  &  IX  616. 
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OHAPTEB  XXV. 

CONTRACTS  MADE  UNDER  DURESS. 

§  715.  DeflnecL — ^Duress  is  any  unlawful,  physical  force,  ap- 
plied or  threatened  to  the  person  of  the  party,  or  of  the  party's 
husband,  wife,  parent,  or  child,  through  constraint  of  which  he, 
in  form,  consents  to  what  he  otherwise  would  not.  This  defini- 
tion 18  believed  to  be  accurate  as  tested  by  the  better  authori- 
ties, but  at  some  points  it  departs  slightly  from  various  utter- 
ances in  the  books. 

§  716.  Actual  or  threatened. — ^It  is  immaterial  whether  the 
duress  is  actual  or  only,  in  a  serious  and  effectual  manner, 
threatened.*  This  idea  is  expressed  in  the  older  books  by  divid- 
ing it,  in  the  words  of  Blackstone,  into  *'two  sorts,  duress  of  im- 
prisonment, where  a  man  actually  loses  his  liberty,  and  duress 
per  minas,  where  the  hardship  is  only  threatened  and  impend- 
ing."" 

§  717.  Imprisonment. — ^A  familiar  form  of  duress  is  actual 
or  threatened  imprisonment;  always,  where  unlawful,  suflS- 
cient.'  An  unlawful  imprisonment,  otherwise  called  false  im- 
prisonment, is  any  restraint  of  one's  liberty  in  any  place, 
whether  used  for  imprisonment  generally  or  only  on  the  par- 
ticular occasion,  and  whether  by  bolts  and  bars  or  by  words 
and  an  array  of  force.*    Also, — 

§  718.  Other  bodily  harm. — ^Besides  imprisonment,  all  the 
authorities  hold  a  menace  of  life  or  limb,  or  of  a  mayhem,  to 


1  Baker  v.  Morton,  12  Wall.  150; 
Seymour  v.  Prescott,  69  Me.  376. 
Fear  of  injury  to  reputation  or 
fortuue  may  operate  as  duress. 
Bryant  v.  Levy,  52  La.  Ann.  1649, 
28  So.  191. 

«1  Bl.  Com.  130,  131;  Mundy  t. 
Whittemore,  15  Neb.  647,  651; 
Welser  y.  Welcli,  112  Mich.  134,  3 
Det  L.  N.  880.  The  word  duress 
represents  a  condition  of  mind 
preventing   the   exercise   of   free 


will.  Batavia  Bank  y.  North,  114 
Wis.  637,  90  N.  W.  1016. 

«2  Inst.  482;  Foshay  v.  Fer- 
guson, 5  Hill,  N.  Y.  154;  White- 
field  y.  Longfellow,  13  Me.  146; 
Bowker  y.  Lowell,  49  Me.  429. 
And  whether  the  threat  be  of  law- 
ful or  unlawful  imprisonment,  if 
it  oyerpowers  the  mind  it  is  du- 
ress. Morse  y.  Woodworth,  155 
Mass.  233,  27  N.  E.  1010. 

4  2  Bishop,  Crim.  Law,  §  748. 
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he  duress.*  Nor  do  the  older  ones  admit  that  any  other  form  of 
threatened  or  actual  violetice  to  the  perBon,  or  an;  mere  bat- 
tery, is  such ;  because,  it  was  deemed,  the  law 's  redress  is,  for 
these  latter  wrongs,  adequate,  yet  not  for  the  former,  and  the 
injured  party  should  not  permit  fear  to  overcome  his  will  whea 
he  is  fully  protected  by  the  law.*  But,  in  reason,  a  disgraceful 
public  beating,  or  a  tarring  and  feathering,  is,  at  least,  as  much 
to  be  dreaded,  and  aa  inadequately  compensated  by  a  lawsuit, 
as  a  slight  restraint  of  locomotion ;  and  the  better  modem  opin- 
ion is,  that  any  serious  bodily  harm,  aetnal  or  threatened,  is 
duri^ss.^ 

§  719.  Pear— Mind  acted  on. — Only  when  the  dnress, 
through  exciting  the  fear  of  the  party,  becomes  the  cause  oi 
his  executing  the  contract,  will  its  validity  be  impaired.'  Cokt- 
adds:  "It  must  not  be  a  vain  fear,  but  such  as  may  befall  a 
constant  man;  as,  if  the  adverse  party  lie  in  wait  in  the  way 
with  weapons,  or  by  words  menace  to  beat,  mayhem,  or  kill 
him."*  The  illustration,  in  the  second  clause  of  this  extract, 
of  the  proposition  in  the  first,  shows  that  this  great  lawyer 
failed  to  distinguish  between  the  nund  acted  upon  and  the  thing 
menaced.  And  herein  we  have,  perhaps,  the  origin  of  a  propo- 
sition found  ill  many  of  the  cases,  yet  certainly  incorrect: 
namely,  that  the  threat  must  be  such  as  would  excite  the  reason- 
able apprehension  of  a  person  of  ordinary  courage."  The  doc- 
trines of  our  next  chapter  teach  us  that,  in  exact  accord  with 
fundamental  reason,  the  law  of  contracts  considers  the  quality 
of  the  contracting  mind ;"  and,  therefore,  holds  the  apparent 
yet  unreal  consent  of  a  subject  or  timid  person,  or  person  of 
inferior  intellect,  as  invalid  as  that  of  the  strongest  and  most 

I  Bogle  T.  HammoDfl,   2  HeUh.  65,  6S;  Hamilton  t.  Smltb,  57  la. 

136;    Baker  -v.    Morton,    12    Wal.  15,    42    Am.    R.    S9;     Adams    T. 

150;  Bueter  v.  Bueter,  1  8.  D.  9i.  Stringer,    78  Ind.  176;    Feller  v. 

46  N.  W.  20S.  g  L.  R.  A.  662.  Green,    26    Mich.    70;    Knapp    t. 

•  2  met.  483;  1  Bl.  Com.  131.  Hyde,  60  Barb.  80. 

T  roshay  t.  FerguBon.  6  Hill,  N.  •  Co.  Lit.  2636. 

Y.    164;    Collins    v.    Weatbury,    2  "Bos'.ey   v.    Shanner,    2S   Ark, 

Bay,  211,  1  Am.  D.  643;  Adama  v.  2S0;    Miller  v.  Miller.   18  Smltb. 

Stringer,   78    Ind.    175;    Baker  T.  Pa.  486;   Bane  t.  Detrtck,  62  111. 

Morton,  12  Wall.  160;  Burr  T.  Bur-  19;    Barrett  v.   Frencb,   1   Conn, 

ton,  IS  Ark.  214;  Boeley  v.  Shan-  3G4,  6  Am.  D.  241.     For  example, 

ner.  26  Ark.  280;  Miller  v.  Miller,  Bee  Kennedy  v.  Roberta,  106  la. 

18  Smith,  Pa,  486.  621,  76  N.  W.  363. 

.  Gould,  11  Cush,  "  Poat.  g  733. 
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independent  nnderstanding^,  though  the  latter  would  not  have 

been  inthralled  where  the  former  was.^' 

• 

§  720.  Judicial  prooeBS, — whether  civil  or  criminal,  is  not 
duress.  Therefore  one  arrested  or  imprisoned  under  it,  or 
threatened  therewith,  when  lawful  in  form,  fairly  conducted,, 
and  without  malice,  may,  to  free  himself  therefrom,  or  for  any 
other  person,  enter  into  any  agreement  which  would  otherwise 
be  permissible,  precisely  the  same  as  in  ordinary  circum- 
stances.^' Still  the  contract  of  a  man  imprisoned,  though  law- 
fuUy,  will  on  that  account  be  more  carefully  scrutinized  by  the 
court"    But — 

§  721.  ProceBS  unlawful  or  abused. — ^A  yoid  judicial  proc- 
ess is  the  same  as  none ;  therefore  a  contract  procured  by  an 
arrest  or  imprisonment  under  it  is  invalid.^*  And,  beyond  this, 
any  abuse  of  process,  however  correct  in  form, — ^as,  for  exam- 
ple, where  it  is  malicious  and  without  probable  cause,  or  where- 
a  lawful  imprisonment  is  carried  to  an  unlawful  degree,  or,  it 
appears,  any  other  abuse  of  a  sort  which  the  law  recognizes, — 
will  be  deemed  duress,  vitiating  a  contract  entered  into  under 
its  influence.**    All  procedings  taken  for  unlawful  purposes, 


IS  And  see  observations  of  Cald- 
well, J.,  in  James  v.  Roberts,  18 
Ohio,  548,  562;  Galusha  v.  Sher- 
man, 105  Wis.  263,  81  N.  W.  495, 
47  L.  R.  A.  417;  SUsbee  v.  Web- 
ber, 171  Mass.  378,  50  N.  E.  555. 

uAnte,  §  494;  Waterman  v. 
Barrait,  4  Harring,  Del.  311; 
Bates  Y.  Butler,  46  Me.  387; 
Holmes  v.  Hill,  19  Mo.  159;  Kelley 
V.  Noyes,  43  N.  H.  209;  Eddy  v. 
Herrin,  17  Me.  338,  35  Am.  D.  261; 
Wncox  v.  Rowland,  23  Pick.  167; 
Taylor  v.  Cottrell,  16  111.  93; 
Soule  Y.  Bonney,  37  Me.  128; 
Stebbins  v.  Niles,  25  Miss.  267; 
Nealley  y.  Greenough,  5  Fost  N. 
H.  325;  Knapp  v.  Hyde,  60  Barb. 
80;  Kelsey  y.  Hobby,  16  Pet.  269; 
Smith  Y.  Atwood,  14  Oa.  402;  Fel- 
ton  Y.  Gregory,  130  Mass.  176; 
Smillie  Y.  Titus,  5  Stew.  Ch.  51; 
Bodlne  y.  Morgan,  10  Stew.  Ch. 
426;  Peckham  y.  Hendren,  76  Ind. 
47;  Plant  y.  Gunn,  2  Wood8»  372; 
Landa    y.    Obert»    45    Tex.    539; 


Prichard  y.  Sharp,  51  Mich.  432; 
Beath  y.  Chapoton,  115  Mich.  506,. 
73  N.  W.  806.  But  if  used  as  a 
threat  to  OYercome  the  will  and  it 
thus  operates  it  is  duress.  Hart- 
ford Ins.  Co.  Y.  Kirkpatrick,  111 
Ala.  456,  20  So.  651.  And  it  has 
been  held  that  a  deed  executed 
by  a  wife  under  threat  of  prose- 
cution of  her  husband  for  embez- 
zlement was  Yitiated  by  duress. 
Allen  Y.  Leflore  Co.,  80  Miss.  298, 
31  So.  815;  see  also.  Mack  y. 
Prang,  104  Wis.  1,  45  L.  R.  A.  407, 
79  N.  W.  770;  Turner  v.  OYerall, 
172  Mo.  271.  72  S.  W.  644. 

"Brinkley  v.  Hann,  Drury,  175. 
See  Hutson  y.  Hutson,  7  T.  R.  7; 
EYans  Y.  Begleys,  2  Wend.  243. 

IB  Alexander  v.  Pierce,  10  N.  H. 
494;  Fisher" Y.  Shattuck,  17  Pick. 
252;  Guilleaume  y.  Rowe,  94  N.  Y. 
268,  46  Am.  R.  141;  DaYls  y.  Lus- 
ter, 64  Mo.  43. 

i^Osbom  Y.  Robblns,  36  N.  Y. 
365;    Shaw  y.  Spooner,  9  N.   H.. 
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however  lawful  otberwise,  are  within  this  rule.'^  Such,  for  in- 
stance, is  a  criminal  prosecution  to  procure  civil  redress." 

§  722.  DoresB  of  goods. — ^It  is  settled  in  England,  that  no 
taking  or  detention  of  one's  goods  will  constitute  the  duress 
which  avoids  a  contract.^'  And  in  a^general  way,  or  to  an  ex- 
tent not  quite  definable,  or  varying  with  the  States,  the  same 
rule  prevails  with  us.*'    Plainly,  therefore, — 

§  723.  LawBnit— (Breach  of  contract).— The  threat  of  levy- 
ing au  execution,  or  of  bringing  a  suit  at  law  affecting  goods," 
even  though  the  party  is  in  need,  and  the  opposing  party  is  the 
govprnment,**  will  not  constitute  duress.  Nor  will  the  threat 
to  withhold  payment  of  a  debt,"  or  to  violate  any  other  con- 
tract."   Still,— 

§  724.  Exceptions  aa  to  duress  of  goods. — In  a  part  or  all 
of  ur  States,  duress  of  goods,  including  a  threat  to  destroy 
them,  is,  in  circumstances  of  extreme  oppression,  not  further 
definable  or  not  uniform,  put  on  a  like  ground  with  duress  of 
the  person,  avoiding  the  contract."    And, — 


197,  88  Am.  D.  34S;  Meadowa  v. 
Smith,  7  Ire.  Eq.  7;  Brack  t. 
Blanctaard,  2  Post.  N.  H.  303; 
Stouffer  T.  Latshaw,  2  Watts,  1G5, 
167,  27  Am.  D.  297;  WhtteOeld  v. 
Longfellow,  13  Me.  14G;  Fay  v. 
Oatley.  6  Wis.  ii;  Cumming  v, 
Ince.  11  Q.  B.  112;  Pbelps  T. 
Zuachlag,  34  Tex.  371;  Thurman 
T.  Burt,  B3  111.  129;  Kelaey  v. 
Hobby,  16  PeL  2G9;  Hullhoret  v. 
Scharner,  15  Neb.  57.  Contra,  Oa- 
liiaha  V.  Sherman,  106  Wis.  263, 
SI  N.  W.  495,  47  L.  H.  A.  417;  see 
also,  Hartford  Ins.  Co.  v.  Kirk- 
patrtck.  111  Ala.  456,  20  So.  651; 
Neh.  Mut  Bond  Ass'n  t.  Klee 
(Neb.).  97  N.  W.  476. 

"Phelps  V,  Zuachlag,  eupra; 
Rlcbardson  t.  Duncan.  3  N.  H. 
BOB;  Foshay  v.  Ferguaon,  5  Hill, 
N.  Y,  154,  157;  Severance  v.  Kim- 
ball, S  N.  H.  386. 

i»  Selber  v.  Prlee,  26  Mich.  618, 
»2  Inst.  433;  Summer  t.  Fer- 
ryman, cited  2  Stra.  917;  Skeate 
V.  Beale,  11  A.  &  E.  9S3,  990;  Atlee 
V.  Backhouse,  3  M.  «  W.  633,  660; 
Oates  V.  Hudson,  6  Exch.  346,  348. 


*o  Lehman  v.  Shackleford.  50 
Ala.  437;  Bingham  v.  Sesstona.  6 
Sm.  ft  M.  13;  Hazelrlgg  t.  Donald- 
son. 2  MeL  Ky.  445.  The  trend  of 
late  American  authority  is  agalnat 
the  Engllah  rule.  Joannin  y. 
O'OlWie.  *9  Minn.  66*.  52  N.  W. 
ei7,  16  L.  R.  A.  376.  32  Am.  St 
Rep.  GSl. 

!i  Mayhew  v.  Pbcenix  Ins.  Co.. 
23  Mich.  105;  Miller  v.  Miller.  IS 
Smith.  Pa.  *86;  Wells  t.  Baruett. 
7  Tex.  58*;  Wilcox  v.  Howland. 
23  Pick.  167;  James  v,  Dalbey.lOT 
la.  463.  78  N.  W.  61;  Atkinson  v. 
Allen.  71  Fed.  68,  17  C.  C-  A.  t70, 
36  U.  S.  App.  256. 

"U.  S.  V.  Child.  12  Wall.  232, 
243. 

i>  Miller  V.  Miller.  18  Smith,  Pa. 
4SG;  Hackley  v.  Headley.  46  Mlcb. 
669;  Cable  v.  Foley,  46  Minn.  421. 
47  N.  W.  1136. 

><  McCarty  v.  Hampton  Build. 
Ass'n,  61  la.  287. 

»  Spalds  y.  Barrett,  57  111.  289, 
11  Am.  R,  10;  Collins  v.  West- 
bury,  a  Bay,  211,  1  Am.  D.  643; 
Sasportas  v.  Jennings,  1  Bay,  470; 
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§  725.  Becovering  back  money. — Both  in  England  and  with 
us,  the  unlawful  detention  of  personal  property,  or  the  threat 
to  take  it  unlawfully,  even  though  under  the  forms  of  law,  is, 
while  it  may  not  have  the  effect  of  duress,  or  be  regarded  as 
Buch,  deemed  so  far  a  compulsion  that  money  paid  to  retain  or 
regain  the  possession  may  be  recovered  back  as  not  parted  with 
voluntarily.**  The  reasoning  appears  to  be,  that,  in  duress, 
the  party  was  compelled  to  the  contract  because  he  could  not 
have  adequate  redress  at  law  for  the  unlawful  force  f'  but,  in 
the  cases  thus  justifying  the  recovery  of  the  money,  **we  must 
take  it,"  to  follow  the  judicial  language  in  one  case,*** he  paid 
the  money  relying  on  his  legal  remedy  to  get  it  back.*'*® 
Parke,  B.  stated  the  distinction  to  be,  that,  **if  my  goods  have 
been  wrongfully  detained,  and  I  pay  money  simply  to  obtain 
them  again,  that,  being  paid  under  a  species  of  duress  or  con- 
straint, may  be  recovered  back ;  but  if,  while  my  goods  are  in 
possession  of  another  person,  I  make  a  binding  agreement  to 
pay  a  certain  sum  of  money  and  to  receive  them  back,  that  can- 
not be  avoided  on  the  ground  of  duress."  *•  On  the  other  hand, 
as  to  the  latter  point,  we  have  American  authority  for  the  prop- 
osition that,  since  money  paid  in  these  circumstances  can  be  re- 
covered back,  an  agreement  to  pay  it  is  nuU.*^  Of  course, 
money  given  to  get  control  again  of  goods  lawfully  attached  on 
a  just  demand  cannot  be  reclaimed,*^  nor  can  any  payment 


Foshay  v.  Ferguson,  6  Hill,  N.  Y. 
154;  Hlbbard  v.  Mills,  46  Vt  243. 
See  Williams  v.  Phelps,  16  Wis. 
80.  See,  McAffery  v.  Richards 
(T^n.  Gh.  App.),  59  S.  W.  1064. 
Duress  of  goods  exists  when  one 
Is  compelled  to  submit  to  an  il- 
legal exaction  to  obtain  his  goods 
from  one  who  otherwise  refuses 
to  surrender  them.  Fuller  v.  Rob- 
erts, 35  Fla.  110,  17  So.  359. 

MAtlee  ▼.  Backhouse,  3  M.ft  W. 
€33,  660;  Duke  de  Cadaval  y.  Col- 
lins, 4  A.  ft  E.  858;  Ashmole  v. 
Wainwright,  2  Q.  B.  837,  6  Jur. 
729;  Mariposa  Co.  t.  Bowman, 
Deady,  228;  Hendy  t.  Soule, 
Beady,  400;  Sartwell  t.  Horton, 
28  Yt  370;  Ogden  v.  MaxweU,  8 
Blatcfa.  319;  People  t.  Vischer,  9 
GaL  366;  MaxweU  v.  Oriswold,  10 


How.  U.  S.  242;  Harmony  v.  Bing- 
ham, 2  Kernan,  99,  62  Am.  D.  142; 
Beckwith  v.  Frisble,  32  Vt  559; 
Harvey  v.  Olney,  42  111.  336;  Liat- 
terrade  v.  Kaiser,  15  La.  Ann.  296; 
Dakota  v.  Parker.  7  Minn.  267; 
Chase  t.  Dwinal,  7  Greenl.  134,  20 
Am.  D.  352;  Qulnnett  v.  Washing- 
ton, 10  Mo.  53. 

27  Ante,  §  718;  Skeate  v.  Beale, 
11  A.  &  E.  983,  990;  Miller  t.  Mil- 
ler, 18  Smith,  Pa.  486. 

ssAstley  v.  Reynolds,  2  Stra. 
915,  916. 

s»Atlee  T.  Backhouse,  supra. 

so  Bennett  v.  Ford,  47  Ind.  264; 
Crawford  y.  Cato,  22  Oa.  594. 

siKohler  v.  Wells,  26  Cal.  606. 
And  see  McMillan  y.  Vischer,  14 
Cal.  232;  Dickerman  y.  Lord,  21 
la.  888,  89  Am.  D.  679. 
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which  waa  compelled  bj  s  valid  jadicial  jadgment  against  the 
parly  paying,'*    Again, — 

§  726.  In  eqm^ — contracts  are  set  aside  for  force  exciting 
apprehensions  short  of  the  duress  of  the  common  law."  For, 
says  Story,  "the  constant  role  in  equity  is  that  where  a  party 
is  nut  a  free  agent  and  is  not  equal  to  protecting  himself,  the 
court  will  protect  him. ' '  ** 

§  727.  To  party— <Hnibaiid— Wife— Parent— Child).— In 
general,  only  duress  to  the  party,  not  to  a  third  person,  will 
avoid  the  contract."  But  husband  and  wife  are  so  far  one  that 
the  duress  of  either  will  render  invalid  the  other's  undertaking 
made  to  procure  disenthrallment."  And  within  the  same  rule 
is  the  relation  of  parent  and  child  ;"^  but  probably  no  other 
relationship  is,  though  the  question  does  not  appear  to  be  con- 
clusively settled. 

§  728.  Voidable— (Innocent  third  peraims). — In  general,  the 
party  exercising  the  duress  is  bound,  and  the  other  has  his  elec- 
tion whether  to  abide  by  the  contract  or  repudiate  it;  *•  there- 
fore it  belongs  to  the  class  "  termed  voidable,  and  not  void.** 


ti  De  Uedlna  v.  Grove,  10  Q.  B. 
162.  Compare  wltb  Coady  v. 
Curry,  S  Daly,  GS. 

"1  Story,  Eq.  9  239;  Davis  v. 
Luster,  64  Mo.  43;  Brown  v.  Peck, 
2  Wis.  261;  Central  Bank  v.  Cope- 
land,  18  Md.  306,  81  Am.  D.  697. 
See  Davta  v.  Fox,  59  Mo.  126. 

»•  1  Story,  Eq.  {  239.  See  post. 
i  732. 

uRoblDBon  v.  Gould,  11  Cuali. 
6S,  67;  McClintlck  v.  CummlQS,  3 
McLean,  15S;  Spauldlns  v.  Craw- 
ford, 27  Tex.  15B;  Schee  t.  Mc- 
Uullkea,  59  Ind.  269;  Bowman  v. 
Hlller,  130  MasB.  163,  39  Am.  R. 
442. 

»  Singer  Manuf.  Co.  v.  Rawson, 
60  la.  634;  Nevada  Bank  v.  Bryan, 
62  la.  42;  Harris  v.  Carmody,  131 
Mass.  61,  41  Am.  R.  18S,  and  au- 
thorities tbere  cited.  See  Uundy 
T.  Whlttemore,  16  Neb.  647; 
Wright  V.  Remington,  IS  Vroom, 
4e,  32  Am.  R.  180;  RemlDgton  v. 
Wright.  14  Vroom,  461. 

*T  Harris    v.    Carmody.    supra; 


Shenk  v.  Phelps,  6  Bradw.  612; 
McCUntlck  V.  Cummins,  3  Mc- 
Lean, 16S;  Osbom  v.  Robbina,  36 
N.  Y.  36S,  372.  See  Metropolitan 
Life  Ins.  Co.  r.  Meeker,  36  N.  T. 
614;  Seymour  v.  Prescott,  69  Me. 
376;  Coffman  v.  Lookout  Bank,  5 
Lea,  232.  40  Am.  R.  31;  Willianifl 
V.  Bayley,  Law  Rep.  1  H.  L.  200. 

"Ante,  E  678;  Ormes  v.  Be&del, 
2  De  O.  F.  A  J.  333.  One  who  has 
perTormed  a  contract  and  received 
compensation  thereunder  cannot 
plead  duress  to  make  way  to  re- 
cover extra  compenaatlon.  Crook 
V.  Tensas  Basin  Levee  Dlst.,  51 
La.  Ann.  285,  26  So.  88. 

••  Ante,  Gf  611,  617. 

•0  2  Inst.  482,  483;  Buseombe  v. 
Standing,  Cro.  Jac.  187;  Whelp- 
dale's  Case,  6  Co.  119a;  Veach  v. 
Thompson,  15  la.  380;  Clark  v. 
Pease,  41  N.  H.  414.  See  Loomla 
V.  Ruck,  56  N.  T.  462;  Carter  ». 
Couch,  84  Fed.  735,  28  C.  C.  A. 
620,  E2  0.  B.  App.  272. 
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For  example,  negotiable  paper,  obtained  by  duress,  is  good 
in  the  hands  of  a  third  person  who  received  it  before  maturity, 
in  good  faith,  for  value.*^  But  one  who  took  it  with  notice  of 
the  duress  cannot  enforce  payment."    On  the  other  hand, — 

§  729.  Void. — ^There  are  circumstances  in  which  the  duress 
makes  the  contract  void.  Thus,  if,  recurring  to  distinctions 
sUted  under  the  title  "Fraud,"**  the  party  does  not  render 
even  an  imperfect  consent  to  the  bargain  itself,  but  simply  signs 
leaves  the  formal  contracting  simply  null.  And  there  are  other 
exceptional  cases,  not  quite  within  this  distinction,  in  which 
also  the  contract  will  be  void  rather  than  voidable.** 

The  Doctrine  of  this  Chapter  restated. 

§  730.    The  principles  laid  down  in  the  chapters  on  ** Fraud*' 
and  '^Mistake''  apply  also  to  duress.    Each  of  these  three  im- 
pediments inthralls  the  will ;  so  that  either  it  gives  no  consent 
in  fact,  in  which  case  the  contract  is  void,  or  a  vitiated  con- 
sent, rendering  it  voidable.    In  duress,  there  are  some  propo- 
sitions of  law,  or,  at  least,  propositions  accepted  in  the  common- 
law  courts,  which  seem  a  little  technical.    In  reason,  any  un- 
lawful exercise  of  physical  force,  the  effect  whereof  is  to  induce- 
a  person  to  become  a  party  to  an  apparent  contract,  should  be 
deemed  duress.    And  the  test  of  it  should  be  simply  and  only,, 
whether  or  not,  in  the  particular  instance,  it  produced  this.- 
effect.    Not  quite  so,  we  have  seen,  is  the  language  of  the  books  f 
yet  the  authorities  are  not  so  conclusive  against  this  view  as  to 
render  hopeless  the  urging  of  it  upon  an  intelligent  court,  in  a 
proper  case.    No  form  of  lawful  force  is  duress,  since  one  could 
not  ask  relief  from  the  legitimate  effects  of  a  lawful  compulsion^ 

^iVeach    v.  Thompson,    16    la.  «« Nevada   Bank   v.    Bryan,    62* 

380;  Clark  v.  Pease,  41  N.  H.  414;  la.  42;  Loomls  v.  Ruck,  56  N.  Y. 

Rogers  v.  Adams,  66  Ala.  600.  462;    Singer  Manuf.   Co.  v.  Raw- 

*»Osbom  V.  Robblns,  36  N.  Y.  son,    50    la.    634.    See    Berry   v^ 

365,  871.  Berry,  57  Kan.  691,  47  Pac.  837. 

«sA]ite,  §§  645-649,  671. 
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CONTRACTS  UNDER  CONSTRAINING  COMBINATIONS  AND 
OTHER  CONSTRAINTS  THAN  THE  PORBGOINQ. 


§  731.  Rdations  (rf  subject. — Thia  chapter  ia  related  to  the 
last  three  as  already  pointed  out.' 

§  732.  Equity. — The  books  often  explain  that,  in  our  dual 
syBtem  of  law  and  equity,  the  equity  and  common-law  courts 
have  eoneorrent  juriadiction  of  frauds;  yet  that  equity  has 
more  effective  forms  to  redress  them  than  law,  and,  to  a  slight 
degree,  or  in  some  particulars,  rules  further  reaching.*  It  is 
equally  so,  also,  with  mistake  and  duress.'  The  constraints  of 
this  chapter  come  oftener  for  redress  before  the  equity  tribu- 
nals, and  less  frequently  before  those  of  common  law,  than  un- 
mingled  fraud,  mistake,  or  duress,  to  all  of  which  they  are  re- 
lated. The  partition  lines  between  the  jurisdictioua  of  law 
and  equity  are  not  drawn  in  all  our  States  at  precisely  the  same 
places,*  and  through  legislation  they  are  becoming  gradually 
effaced  altogether ;  *  therefore  it  is  not  deemed  best  that  much 
of  our  space  be  here  occupied  in  explanations  respecting  them. 

§  733.  Mingling  of  impediments  to  consent. — The  law— 
not  now  considering  in  what  tribunals,  whether  of  equity  or 
common  law,  administered — will  not  suffer  that  to  be  imposed 
upon  a  party  as  hie  contract  which  did  not  in  fact  receive  the 
assent  of  his  uuinthralled  will,  except  in  special  circumstances 
of  estoppel  and  the  like,  not  necessary  to  be  here  pointed  out.* 
In  practical  affairs,  men  are  often  subjected  to  numbers  of  ad- 
verse influences  concurring;  and,  when  two  or  more  things  com- 
bine to  prevent  a  real  consent  to  what  ia  outwardly  a  contract. 


1  Ante,  gg  638-640. 

>  1  story,  Bq.  69-62;  1  Chit.  Gen. 
Pract.  779,  786;  Smltb  v.  Mclver, 
9  Wbeat  632;  Wyche  r.  Qreeoe, 
11  Oa.  169;  Bagllab  v.  Benedict, 
2E  Mas.  167. 

*  Story,  Eq.  ut  sup. ;  Centr&l 
Bank  v.  Copeland.  18  Hd.  305,  81 
Am.  D.  697;  ante,  »  707-713.  726; 
Crawford  v.  Cato,  ZZ  Oa.  S91. 
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BAnte.  gg  80,  313;  Mead  ▼. 
Bunn,  32  N.  T.  276,  276-278;  Cen- 
tral Bank  v.  Copeland,  18  Hd.  306, 
81  Am.  D.  697;  Lenbard  v.  Len- 
hard,  E9  TPIs.  60. 
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while  yet  no  one  of  the  things  alone  would  have  wrought  the 
resolt,  it  is  the  same  as  though  one  such  thing,  augmented  by 
enough  of  its  kind,  and  operating  without  the  others,  had  done 
iV    Thus,— 

§  734.  Drunkenness  and  fraud. — ^Drunkenness  in  the  one 
party  and  fraud  in  the  other  may  so  combine  as  to  vitiate  the 
contract,  when  neither  was  sufficient  in  degree  to  produce  alone 
the  result.*    So— 

§  735.  Mental  weakness  or  illiteracy  and  ftaud. — ^Weakness 
of  intellect  or  illiteracy,  less  intense  than  the  law  requires  to 
avoid  a  contract,  may,  in  conjunction  with  less  of  fraud,  pro- 
duce this  consequence.*    Again, — 

§  736.  Bmallness  of  consideration  combining. — Too  small  a 
consideration,  yet  not  in  itself  impairing  the  contract,  may  com- 
bine with  fraud,  undue  influence,  mental  weakness,  immature 
years,  or  drunkenness,  or  all  these  may  unite,  and  together  pro- 
duce a  nullity  which  no  one  alone  could  do.*^ 

•§  737.  Unconscionable. — ^A  contract  may  be  so  unjust  ^^  or 
unconscionable  that,  though  made  between  competent  parties 
and  without  actual  fraud,  no  court  will  give  it  efifect.  The 
relief  is  oftener  asked  of  the  equity  tribunals,  but  those  of  com- 
mon law  sometimes  treat  it  as  void.^'    Commonly,  as  explained 


TWhelan  v.  Whelan,  3  Cow.  537; 
Coflfman  v.  Lookout  Bank,  5  Lea, 
232.  40  Am.  R.  31;  Marshall  v. 
BUlingBly,  7  Ind.  250;  WiUiams 
▼.  Bajley,  Law  Rep.  1  H.  L.  200. 

•White  V.  Cox,  3  Hayw.  79,  83; 
O'Connor  v.  Kempt,  2  Stew.  Ch. 
156;  Burroughs  v.  Rlchman,  1 
Green,  N.  J.  283,  23  Am.  D.  717; 
Birdaong  v.  Blrdsong,  2  Head, 
289;  Mansfield  v.  Watson,  2  la. 
HI;  Balrd  v.  Howard,  51  Ohio  St. 
57,  36  N.  E.  732,  22  L.  R.  A.  846, 
46  Am.  St  Rep.  550. 

•  AUore  v.  Jewell,  94  U.  S.  606; 
Owing'B  Case,  1  Bland,  370,  377; 
Selden  y.  Myers,  20  How.  U.  S. 
506;  Somes  v.  Skinner,  16  Mass. 
348,  358;  Neely  v.  Anderson,  2 
Strohi  Eq.  262;  Bunch  v.  Hurst, 
3  Dee.  273;  Moore  v.  Moore,  66 
CaL  89;  Connelly  v.  Fisher,  3 
Tom.  Ch.  882;  Craddock  v.  Cabl- 


ness,  1  Swan,  Tenn.  474;  Rosevear 
y.  Sullivan,  62  N.  Y.  S.  447,  47 
App.  Dlv.  421.  Weakness  of  mind 
not  amounting  to  imbecility  Is  not 
sufficient  to  warrant  the  setting 
aside  of  a  contract,  there  being  no 
proof  of  fraud  or  undue  Influence. 
Paulus  y.  Reed,  121  la.  224,  96  N. 
W.  757. 

10  Ante,  §  45;  Parkhurst  y.  Hos- 
ford,  21  Fed.  827;  Holland  v. 
Barnes,  53  Ala.  83,  25  Am.  R.  595; 
Howe  Machine  Co.  v.  Roslne,  87 
111.  105;  Brown  v.  Prlng,  1  Ves. 
Sen.  407;  McClure  y.  Lewis,  4  Mo. 
App.  554;  Smith  y.  Firth.  65  N. 
Y.  S.  1096,  53  App.  Dlv.  369;  St. 
L.  I.  M.  ft  S.  Ry.  y.  Phillips,  66 
Fed.  35,  13  C.  C.  A.  315,  27  U.  S. 
App.  643. 

11  Ante,  §  478. 

12  1  Story,  Eq.  §  331,  and  note; 
Lamplugh   v.   Coz,   1   Dick.   411; 
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in  the  last  section,  a  contract  will  not  be  pronounced  ill  on  the 
sole  ground  that  the  advantages  of  the  bargain  were  greatly  in 
favor  of  one  of  the  parties,  bat  some  other  element  should  or* 
dinarily  be  added.'*    Thus, — 

§  738.  Advaotaffe  of  situation. — ^Where  the  assignee  of  an 
insnrance  policy  could  obtain  the  money  only  by  aid  of  the  as- 
signor's signature,  and  as  compensation  for  it  the  latter  exacCed 
of  the  former  a  promise  to  pay  him  a  quarter  of  what  should  be 
received,  the  court  instead,  permitted  him  to  recover  only  what 
the  service  of  making  the  signature  was  fairly  worth.'*  .A^ain, — 

§  739.  PerBons  in  expectancy — are  commonly  unacquainted 
with  tbe  real  value  of  their  interests,  and,  if  short-sighted,  or 
in  want,  or  trouble,  are,  like  Esau,  tempted  to  sacrifice  large 
future  advantages  to  a  little  present  good.  Therefore  "a  con- 
tract with  a  person  for  the  sale  or  change  of  property  iu  expec- 
tancy, whether  as  reversioner,  or  remainderman,  or  whether 
as  expectant  heir,  or  as  expectant  devisee  or  legatee  of  another, 
raises  a  presumption  against  the  purchaser,  which  he  must  be 
prepared  to  rebut  in  order  to  support  the  contract.""  And 
it  is  believed  that  all  cases  within  the  principle  of  this  rule,  how- 
ever diifering  in  form,  should  be  decided  upon  it.  When,  there- 
fore, a  husband  died,  leaving  property  to  his  widow,  and  im- 
mediately thereon  she  relinquished  a  large  amount  of  it  for  a 
small  consideration,  this  contract  was  by  the  court  cancelled.'* 
Perhaps  this  case  may  be  deemed  also  to  be  one  of — 

§  740.  Undue  influence. — The  doctrine  of  undue  influence, 
applied  more  frequently  in  courts  of  equity  where  it  has  been 
chiefly  developed,  is  adapted  to  great  varieties  of  differing 
faeta,'^  and  it  is  of  wide  extent.  Therefore  it  does  not  admit 
of  being  more  minutely  defined  than  simply  to  say,  that,  when 
the  parties  sustain  to  each  other  any  relation  implying  mutual 


Barnett  v.  Spratt,  i  Ira  Eq.  171; 
Elebam  T.  Lamar,  10  B,  Monr.  43, 
and  caaea  cited  to  nest  section. 

1*  Robertson  v.  Smith,  11  Tei. 
211,  GO  Am.  D.  234. 

i*Capllce  T.  Keller,  27  Kan. 
369;  Kelley  t.  Capllce,  23  Kan. 
474,  33  Am.  R.  179.  And  see  Bot- 
kln  V.  Livingston,  21  Kan.  232; 
Tbomson  t.  Eastwood,  2  Ap.  Caa. 


21B;  Wood  v.  Abrey,  3  Modd.  417. 
424. 

"  Leake,  ConL  427,  referring  to 
Cbeaterfleld  v.  Janseen,  2  Ves.  Sen. 
126;  Wtitte  «  T.  Lead.  Cas.  3d  ed. 
4S3. 

i«Stenart  v.  Stewart,  7  J.  1. 
Har.  1S3,  23  Am.  D.  396. 

IT  Williams  V.  Bayler,  Law  Rep. 
1  U.  L.  20O,  213. 
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confidence/* — such,  for  example,  as  trustee  and  cestui  que 
trusi,^*  attorney  and  client,*®  other  agent  and  principal,*^  exec- 
utor or  administrator  and  legatee  or  heir,**  and  various  oth- 
ers,"— any  bargain  by  which  the  one  acquires  anything  from 
the  other,  or  from  a  third  person  while  acting  for  the  other, 
will,  as  between  the  parties,  be  held  invalid  unless  duly  ex- 
plained, and  the  acquisitions  of  the  employed  from  a  third  per- 
son will  accrue  to  the  benefit  of  the  employer;  or,  where  the 
parties  do  not  sustain  such  mutual  relation,  a  like  consequence 
will  follow  if  habitually  the  actions  of  the  one  are  controlled 
by  the  other,**  or  if  in  the  particular  instance  *'  the  one  pro- 
cured the  consent  of  the  other  to  the  bargain  by  any  undue 
pressure  upon  him.  It  is  seen  that  this  is  a  part  of  the  doe- 
trine,  already  stated,**  of  the  mingling  of  influences  inthralling 


!•  Morse  v.  Royal,  12  Ves.  356, 
372;  Barle  v.  Chace,  12  R.  I.  374; 
Smith  Y.  Sweeney,  69  Ala.  524; 
Unlock  y.  Mnlock,  4  Stew.  Ch.  594; 
Jamison  v.  Glascock,  29  Mo.  191; 
DentY.  Bennett,  7  Sim.  639;  Cock- 
ing Y.  Pratt,  1  Ves.  Sen.  400;  Mo- 
Carthy  y.  Decaix,  2  Ruse  &  M.  614; 
TowBon  Y.  Moore,  173  U.  S.  17. 

X*  Rhodes  y.  Bate,  Law  Rep.  1 
Ch.  Ap.  252;  Jewett  Y.  Miller,  6 
Selden,  402,  61  Am.  D.  751;  Barney 
T.  Saunders,  16  How.  U.  S.  535 
Johnson  y.  Johnson,  6  Ala.  90 
Cnxtchfleld  y.  Haynes,  14  Ala.  49 
Pngh  Y.  Piigh,  9  Ind.  132;  Baugh 
Y.  Walker,  77  Va.  99. 

••Yonge  Y.  Hooper,  78  Ala.  119; 
Mcpherson  y.  Watt,  3  Ap.  Cas. 
254;  Ryan  y.  Ashton,  42  Iowa,  365; 
Tyrrell  y.  Bank  of  London,  10  H. 
L.  Cas.  26, 8  Jnr.  n.  s.  849;  Wright 
Y.  Walker,  80  Ark.  44;  Newman 
▼.  DaYenport,  9  Baxter,  538;  Jones 
Y.  Thomas,  2  T.  ft  Col.  Bx.  498. 

<i  Morgan  y.  Elford,  4  Ch.  D. 
852;  DaYis  Y.  Hamlin,  108  111.  89, 
48  Am.  R.  641;  Tappan  y.  Ayls- 
vorth,  18  R.  I.  682;  Whelan  Y. 
McCreary,  64  Ala.  319;  Greenfield 
SaYings  Bank  y.  Simons,  183 
Mass.  416.  Former  relation  of 
principal  and  agent  for  limited  or 


special  purposes  does  not  neces- 
sarily raise  presumption  of  undue 
influence.  Brown  y.  Mercantile 
Trust  ft  D.  Co..  87  Md.  377,  40 
Atl.  256.  General  presumption  of 
undue  influence  arising  from  exe- 
cution of  .  a  deed  by  a  mother 
weak  in  mind  and  body  from  old 
age,  to  her  son  with  whom  she 
was  liYing,  does  not  arise.  Slay- 
back  V.  Witt,  161  Ind.  876, '50  N. 
E.  389. 

23  Mosely  y.  Lane,  27  Ala.  62,  62 
Am.  D.  752;  Rice  Y.  Gordon,  11 
BeaY.  265;  Williams  y.  Powell,  66 
Ala.  20,  41  Am.  R.  742.  See  Clark 
Y.  Clark,  9  Ap.  Cas.  733. 

s<"It  matters  not  what  the  re- 
lation is,  if  confldence  is  reposed 
and  influence  obtained."  SeoYers, 
C.  J.,  in  Leighton  y.  Orr,  44  la. 
679,  689. 

s«  Leighton  y.  Orr,  supra;  Blv- 
ins  Y.  Jamigan,  8  Baxter,  282; 
Hammell  y.  Hyatt,  69  N.  J.  Eq. 
174,  44  Atl.  953. 

S5  Long  Y.  Mulford,  17  Ohio,  St 
484,  93  Am.  D.  638,  504,  505; 
Smith  Y.  Kay,  7  H.  L.  Cas.  750; 
Brummond  y.  Krause,  8  N.  D.  678, 
80  N.  W.  686. 

MAnte,  §  733;  Holland  y.  John, 
60  N.  J.  Bq.  436,  46  Atl.  172. 
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the  will.  Fully  to  explore  it  would  not  be  within  the  scope  of 
the  present  work,  but  something  more  will  be  said  in  other 
connections,  and  a  further  word  here  concemiog  it  may  be  de- 
sirable.    Thus, — 

§  741.  One  in  another's  power — may,  on  application  to  thu 
equity  tribunal,  have  cancelled  an  inequitable  bargain  to  which 
he  was  entrapped  or  practically  compelled,  though  there  has 
been  neither  technical  fraud  nor  technical  duress.'^     In  short, — 

§  742.  Any  complications — in  which  a  party  may  find  him- 
self involved,  whereby  his  act  of  contracting  is  not  that  of  a 
free  agent,  may,  at  least  in  equity,  be  availed  of  by  him  to  avoid 
it,  as  against  those  by  whose  procurement  it  was  made."   And — 

§  743.  Third  persons. — Even  third  persons  may  exert  the 
induenee  which  will  work  the  nullifying  result.  It  was  so,  for 
example,  where  a  young  woman  had  been  persuaded  by  an 
uncle  to  execute  a  deed  giving  lauds  to  two  aunts;  the  deed 
was,  under  the  special  ctrcurastances,  set  aside." 

The  Doctrine  of  this  Chapter  restated. 

§  744.  The  teachings  of  this  chapter  emphasize,  what  is  laid 
down  in  various  other  connections,  that  one  entering  into  a  eon- 
tract  is  perfectly  bound  only  when  his  disinthralled  will  con- 
curs. There  were,  under  the  older  practice,  and  there  still  re- 
main in  a  part  of  our  States,  some  technical  exceptions  to  this 
proposition  available  in  the  common-law  courts,  wherefrom 
relief  would  be  had  in  equity.  But  this  sort  of  obstruction  to 
justice  is  being  gradually  removed  with  the  advancing  enlight- 
enment of  our  jurisprudence.  A  further  repetition  of  doctrines 
does  not  seem  to  be  here  required. 

«'  Ante,  S  726;  Blrdsong  v.  Bird-  "  Yard  t.  Tard,  12  C.  E.  Oreeo. 

song.    2    Head,    2S9;    Wbelan    y.  114.    And  aee  Glbba  v.  LinabuiT- 

Whetan,  3  Cow.  537;   WHllama  ▼.  22  Mich.  479,  7  Am.  R.  67G. 

Bayley,  Law   Rep.   1  H.  L.   aOO;  w  Ranken  v.  Fatton,  65  Mo.  378. 
Davenport  t.  Cole,  I  Halat  G2^ 
527. 
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OHAPTEB  ZXVn. 

THE  UNATJTHORIZED  ALTERING  OP  THE  WRITTEN  CONTRACT. 

§  745.  The  dedsions — and  judicial  dicta,  on  the  subject  of 
this  chapter,  are  in  some  degree  conflicting  and  unsatisfactory. 
Still,  on  the  whole,  they  are  rational  and  just,  sustaining,  but 
not  at  all  points  quite  unanimously,  the  doctrine  of  reason; 
namely, — 

§  746.  Doctrine  defined. — ^If,  while  a  written  contract  re- 
mains executory,  a  party  unauthorized  so  alters  it  as  to  vary 
its  legal  effect  to  his  advantage,  whether  he  meditates  a  jEraud 
or  not, — or,  if,  with  the  positive  intent  to  defraud,  he  makes  in 
it  any.  alteration  whatever, — or,  if  another  thus  alters  it  under 
authority  from  him, — or,  if  one  to  whose  custody  he  simply 
commits  it  makes  in  it  a  material  alteration  advantageous  to 
him, — ^then,  at  the  election  of  the  other  party,  he  is  estopped 
from  relying  upon  it  in  a  court  of  justice. 

§  747.  Why? — ^Plainly,  in  reason,  after  a  party  has  inten- 
tionally altered  the  contract,  thus  abandoning  it  in  its  original 
fonn,  he  cannot  before  the  tribunal  reclaim  what  in  pais  he 
had  cast  aside ;  and  he  cannot  rely  on  the  new  form  of  words, 
because  to  them  the  other  party  had  not  consented.^  Though  this 
proposition  is  a  little  less  broad  than  the  doctrine  above  stated, 
80  that  on  it  not  quite  all  the  doctrine  finds  support,  the  residue 
rests  well  .on  the  further  reason  that,  without  it,  there  can  be  no 
adequate  protection  of  honest  parties  against  the  frauds  of  the 
dishoneot.' 

§  748.  Party's  election. — ^In  reason,  on  a  question  not  fully 
illumined  by  the  decisions,  when  a  written  contract  has  been 
wrongfully  altered  in  the  interest  of  one  party,  the  other 
should  have  his  election  to  repudiate  it,  to  maintain  it  in  its  old 
form,  or  to  accept  the  altered  form;  but  not,  with  knowledge 
of  the  facts,  to  do  the  one  as  to  some  of  its  stipulations  and  the 
other  as  to  others.*    Plainly,  on  authority  as  well  as  reason,  he 

1  And  see  Cobum  v.  Webb,  56  Kenyon,  C.  J.,  In  Master  y.  Miller, 
Ind.  96,  100.  4  T.  R.  320.  329.  330. 

>  And  see  observations  of  Lord         >  See  Pattinson  y.  Luckley,  Law 
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may  still  rely  on  the  contract  as  it  stood  before  the  alteration,  if 
be  will,'     Hence,— 

§  749.  Voidable. — 'Withm  the  distinction  of  void  and  void- 
abli>  already  explained,*  though  the  wrongfully  altered  contract 
is  often  in  the  books  termed  "void,"  the  more  accurate  word 
is  the  one  of  variable  meaning,  "voidable;"  because  the  in- 
Btrumeot  is  not,  to  every  intent,  simply  null.'  But,  practically 
if  merely  the  innocent  party  is  sued  thereon,  having  declined 
voluntary  payment,  he  will  elect  to  make  it  void.     Then, — 

§  750.  Innocent  third  person — (Mercantile  paper). — Though 
the  contract  should  have  passed  into  the  bands  of  an  innocent 
assignee  for  value,  and  even  though  it  should  be  mercantile 
paper,  such  holder  will  stand  in  a  position  no  better  than  the 
original  party.  On  grounds  already  explained,  tliis  will  be  so 
if  the  alteration  amounts  to  a  forgery ; '  and,  because  of  the 
general  reason  on  which  the  doctrine  of  the  nullifying  effect  of 
the  alteration  rests,'  this  will  be  so  also  in  the  other  ordinary 
cases.    The  contract  will  be  practically  void," 

§  751.  Distinction  of  material  and  immaterial. — In  most  cir- 
cumstances, to  appear  as  we  proceed,  the  alteration  will  impair 
the  contract  if  material,  otherwise  not.  We  have  seen  what  in- 
accuracies interpretation  will  correct.'"  Practically,  if  a  man 
holds  a  contract  wherein  there  is  an  inaccuracy  of  this  sort,  he 
should  leave  it  to  the  correction  of  interpretation,  and  not  take 
upon  himself  the  work  unauthorized.     Still,  in  point  of  law,  if 


Rep,  10  Ex.  330;  Turner  v.  Baker, 
30  Ark.  18B;  Newman  v.  King,  54 
Ohio  St.  273,  43  N.  E.  6S3,  35  L. 
R.  A.  471,  5C  Am.  St.  Rep.  705; 
Lane  v.  Pac.  and  1.  N.  R7.,  S 
Idaho,  230,  67  Pac,  65S. 

*  Hemming  v,  Trenery.  8  A,  ft 
E.  926.  »34:  U,  S.  V,  Spalding,  S 
Mason.  478;  Cults  v,  D.  S.,  1 
Gallia.  69, 

6  Ante,  {  610  et  eeq. 

"Ante,  5  617, 

'Ante,  S  676. 

"Ante,  i  747:  Bank  t,  WlUlams, 
174  Pa.  66.  34  Atl,  304,  36  L.  R, 
A.  464. 

•  Master  t.  Miller,  4  T.  R.  320, 
2  H.  Bl.  141;  Charlton  T.  Reed.  61 
IB.  166,  47  Am.  R.  808;  Wade  v. 


Withlneton,  1  Allen.  561;  Hewlna 
V,  Carglll.  67  Me.  554;  Greeafletd 
Sav.  Bank  v,  Stowell,  1S3  Mass. 
196,  25  Am.  R.  67;  Scofleld  v. 
Ford,  66  la.  370:  Vance  v.  Lo«- 
(her.  1  Ex.  D.  17G:  Bank  of  Her- 
ington  V.  Wangerin,  6G  Kan.  4S3, 
70  Pac.  330,  59  L.  R.  A.  717.  Bui 
II  a  maker  oC  a  note  negtigeotly 
leaves  room  for  an  alteration 
without  defacing  note  or  exciting 
the  euaplcions  oF  a  careful  man. 
he  will  be  liable  to  a  bona  fide 
holder,  Flrat  St.  Bank  v-  Web- 
ster, 121  Mich.  149,  73  N,  W,  1068; 
but  see,  Rochford  v.  McGee,  16  S. 
D.  606,  94  N.  W.  6SG,  61  L,  R.  A. 
335, 
ID  Ante,  i  3SS. 
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he  does  make  the  corree^iion  honestly,  it  is  classed  with  the 
harmless  immaterial.^^  And  such  is  any  alteration  which  in  no 
degree  varies  the  legal  effect  of  the  writing."  But  an  altera- 
tion which  does  vary  it,  however  minutely  (assuming  it  to  be 
prejudicial  to  the  other  party),  is  material."  In  our  chapter 
on  interpretation  as  to  the  meaning  of  contracts,^*  we  saw  into 
what  a  variety  of  things  the  interpreter  looks.  Now,  before  a 
judge  can  say  that  an  alteration  does  or  does  not  change  a  con- 
tract in  its  legal  import,  he  must  interpret  it  both  in  its  original 
and  its  altered  forms.  Therefore  a  specification  of  material 
alterations  will  mislead  the  practitioner  more  than  it  will  help 
him,  unless  he  is  cautious.  Adding  interest  or  increasing  the 
rate,"  changing  the  date  ^*  yet  not  ordinarily  inserting  the  true 
date  where  none  appears,^^  defacing  or  adding  a  seal,^^  chang- 
ing the  place  ^*  or  time  *^  of  payment,  detaching  a  qualifying 
memorandum,'^  commonly  but  not  in  all  circumstances  adding 


"Leonard  y.  Phillips,  39  Mich. 
182,  33  Am.  R.  370;  McRaven  v. 
Crisler,  63  Miss.  542;  Waugh  v. 
Bussell,  1  Marshall,  214,  311,  6 
Taunt  707;  Merritt  ▼.  Boyden,  191 
111.  136,  60  N.  E.  907,  85  Am.  St 
Rep.  246. 

uMareon  t.  Petit,  1  Camp.  82, 
note;  Sharpe  v.  Orme,  61  Ala.  263; 
Kline  Y.  Raymond,  70  Ind.  271; 
Burllngame  y.  Brewster,  79  111. 
515,  22  Am.  R,  177;  Crawford  v. 
Dexter,  6  Saw.  201;  Rowley  y. 
Jewett  56  la.  492;  James  y.  Til- 
ton,  183  Mass.  275,  67  N.  E.  326. 

IS  Cases  cited  to  the  subsequent 
notes  to  this  section;  also  Laub  y. 
Paine,  46  la.  550,  26  Am.  R.  163; 
Kelly  Y.  Trumble,  74  IH.  428;  Os- 
borne Y.  Van  Houten,  45  Mich.  444; 
Bobinson  y.  Reed,  46  la.  219;  Pow- 
ell t.  DiYett  15  East,  29;  White  y. 
Johns,  24  Minn.  387;  Knill  y.  Wil- 
liams, 10  East,  431;  Sandeps  y. 
Bagwell,  32  S.  C.  238,  10  S.  A  946, 
7  L.  R.  A.  743. 

i«Ante,  §  365. 

u  Harsh  y.  Klepper,  28  Ohio  St 
200;  Long  Y.  Mason,  84  N.  C.  15; 
DaYia  y.  Henry,  13  Neb.  497;  Hert 
Y.  Oehler,  80  Ind.  88;  Bowman  y. 
Mitchell,    79    Ind.    84;    LewU    y. 


Shepherd,  1  Mackey,  46;  Craig 
head  y.  McLoney;  3  Out  Pa.  211 
•Kennedy  v.  Moore,  17  S.  C.  464 
Plyler  y.  Elliott,  19  S.  C.  257 
Derr  y.  Keough,  96  la.  397,  65  N. 
W.  339. 

i«  Hamilton  y.  Wood,  70  Ind. 
306;  Brown  y.  Straw,  6  Neb.  536, 
29  Am.  R.  369;  Seebold  y.  Tatlie, 
76  Minn.  131,  78  N.  W.  967,  but  see 
Bashaw's  Adm.  y.  Wallace's  Adm., 
101  Va.  733,  45  S.  E.  290. 

IT  Ante,  §§  114,  178,  543;  Keane 
Y.  Smallbone,  17  C.  B.  179;  Lemay 
Y.  Johnson,  35  Ark.  225. 

18  EYans  Y.  Williamson,  79  N.  C. 
86;  Vaughan  v.  Fowler,  14  S.  C. 
355,  37  Am.  R.  731;  DaYidson  v. 
Cooper,  13  M.  &  W.  343;  Gaylord 
Y.  Pelland,  169  Mass.  356,  47  N.  E. 
1019. 

!•  Adair  y.  Egland,  58  Iowa, 
314;  Cowie  y.  Halsall,  4  B.  ft  Aid. 
197,  3  Stark.  36;  Pope  y.  Branch 
Co.  SaY.  Bank.  23  Ind.  App.  210, 
54  N.  E.  835. 

toAlderson  y.  Langdale,  3  B.  ft 
Ad.  660.  See  Hayes  y.  Wells,  34 
Md.  512. 

>i  Scofleld  Y.  Ford.  56  Iowa,  370; 
Gerrish  y.  Glines,  56  N.  H.  9;  Pal- 
mer Y.  Largent,  5  Neb.   223;    25 
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or  releasing  parties,'*  adding  or  altering  words  of  negotia- 
bility,**— these  are  severally  instances  ot  material  alteratitins. 

§  752.  ReformabU  in  eqni^. — Where  the  contract  fails  to 
express  what  both  parties  meant,  so  that,  though  mere  interpre- 
tation will  not  correct  it,  equity'will  reform  it,**  the  question 
whether  or  not  an  honest  alteration  by  one  of  the  parties  with- 
out the  other's  consent,  making  it  what  equity  would  decree  it 
to  be,  win  vitiate  it,  is  not  absolutely  dear.  Evidently  that  is  a 
dangerous  liberty  which  permits  one  to  exercise  this  jurisdic- 
tion in  his  own  case,  without  notice  to  the  other  party,  and  .in 
pais.    Yet  there  seems  to  be  authority  for  it." 

§  753.  Alteration  by  stnuger — <By  accident). — It  has  been 
said  that  "  a  party  who  has  the  custody  of  an  instniment  made 
for  his  benefit  is  bound  to  preserve  it  in  its  original  state,"** 


Am.  R.  479;  Davis  v.  Henir,  13 
Neb.  4S7.  See  Cambridge  Sat. 
Baok  V.  Hyde,  131  Mass.  77,  41 
Am.  R.  193;  Payne  v.  Long,  121 
Ala.  3S5.  25  So.  780. 

iiJoho  V.  Hatfield,  84  Ind.  76; 
Aldrich  v.  Smith,  37  Mlcb.  46S,  28 
Am,  H.  Sae;  Briscoe  v.  Reynolds, 
El  Iowa,  673;  Nicholson  v.  Combs, 
90  Ind,  615,  46  Am.  R.  229;  Dlck- 
crman  v.  Miner,  43  Iowa,  GOS; 
First  Nat.  Bank  v.  Weldenbeck, 
97  Fed.  89G,  38  C.  C.  A.  131.  One 
nbo  executes  a  ncite  Is  liable  there- 
on, although  It  Is  subsequently 
Elgned  by  another  peraon  without 
bis  knowledge  or  consenL  Nor- 
folk Nat.  Bank  t.  Job,  48  Neb.  774, 
67  N.  W.  781. 

i>  Needles  v.  Shaffer,  60  Iowa, 
05;  HolllB  V.  Vandergrtft.  6  Houst- 
521:  Haroett  v.Holdredge,  (Neb.), 
97  N.  W.  443. 

»*Ante.  ii  707-713. 

"  In  McRaven  v.  Crlsler,  63 
MLbs.  542,  dissenting  from  Miller 
V.  Oillelond,  7  Harris,  Pa.  119,  the 
court.  Breaking  by  Chalmers,  J., 
(p.  S46)  said:  "But  even  If  tt  be 
deemed  a  materia]  alteration,  we 
think  It  la  equally  clear  that  it  did 
not  vitiate  the  note.  It  was  but 
the  correction  of  a  mistake  so  as 
to  conform  the  note  to  tlie  Inten- 


tion of  both  the  parties  to  It,  and 
it  was  made  In  such  manner  as 
clearly  to  negative  any  fraud  upon 
the  part  of  the  payee,  or  any  In- 
tention to  obtain  an  advantage. 
That  under  these  circumstances 
alteratloDB  In  notes  will  not  viti- 
ate them,  we  think.  Is  well  settled. 
The  only  queatlona  In  such  cases 
are.  Does  the  alteration  actually 
contortn  to  the  true  intention  ot 
both  parties  to  the  Instrument? 
and  was  It  honestly  made  to  cor- 
rect the  mistake,  and  with  no  In- 
lent  of  procuring  an  advantage? 
Where  these  questions  are  an- 
Bwered  In  the  sfltrmatlve,  the  law 
will  presume  or  dispense  with  the 
assent  ot  the  maker  ot  the  note 
to  Its  alteration."  Referring  to  2 
Pars.  Bills.  E69,  E70:  Chit.  Bllla. 
184,  185;  Bayley  Bills,  90;  Ker- 
shaw V.  Cox,  3  Esp.  246;  Knill  v. 
Williams,  10  East,  431;  Brutt  v. 
Picard,  Ryan  ft  Moody,  N.  P,  37; 
Clute  V,  Small,  17  Wend.  237;  Hei^ 
vey  V.  Harvey,  15  Ma  357;  Bow- 
ers V.  Jewert,  2  N.  H,  543;  Boyd  v. 
Brotherson,  10  Wend.  93;  Produce 
Exch.  Trust  Co.  v.  Bleberbach,  176 
Uass.  677.  6S  N.  B.  162. 

IS  Lord  Denman,  C.  J.  In  David- 
son V.  Cooper,  13  M.  ft  W  343,  SSL 
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Prom  which  propoisition  the  English  courts  derive  the  doctrine, 
that  if,  while  the  instrument  is  in  the  custody  of  a  party,  a 
stranger  makes  in  it  a  material  (not  extending  to  an  immate- 
rial) alteration,  the  contract  is  thereby  nullified.^^  But  neither 
in  England  nor  in  this  country  does  an  alteration  purely  acci- 
dental produce  such  effecf  In  reason,  an  alteration  by  a 
stranger  is,  as  to  the  party  who  is  keeping  it  carefully  and  not 
negligently  in  his  custody,  accidental.  And  it  is  the  better  doc- 
trine, abundantly  established  with  us,  that,  in  the  absence  of 
fraud  or  negligence  in  the  party,  one  not  a  party,  a  custodian^ 
or  otherwise  connected  with  a  written  contract,  does  not  im- 
pair any  rights  under  it  if,  without  authority,  he  alters  or  de- 
stroys it,  provided  its  original  contents  can  be  proved.**  But — 
§  754.  By  custodian. — The  custodian  of  an  instrument 
stands,  in  a  measure,  in  the  place  of  him  for  whose  benefit  he 
holds  it ;  rendering  an  alteration  by  him,  though  without  spe- 
cific evidence  of  authority,  in  a  general  way  the  same  as  if  done 
by  the  party's  own  hand.*®  Still  it  is  very  properly  held  that 
one  merely  intrusted  with  an  instrument  is  not  therefore  au- 
thorized to  alter  it,*^  and  there  is  some  doubt  as  to  the  extent 


spigot's  Case,  11  Co.  265;  Da- 
Tldaon  v.  Cooper,  supra;  Burch- 
Held  T.  Moore,  3  Ellis  ft  B.  683, 
€87;  2  Chit  Cont  11th  Am.  ed. 
U6L 

M  Leake,  Cont  807  (referring  to 
8bep.  Touch,  by  Prest  69;  Argoll 
T.  Cheney,  Palmer,  402,  also  cited 
in  Bolton  v.  Carlisle,  2  H.  Bl.  259, 
262);  Van  Riswlck  v.  Goodhue, 
50  Md.  57;  Hunt  y.  Gray,  6  Vroom, 
227,  10  Am.  R.  232. 

^Condlct  y.  Flower,  106  111. 
105;  Robertson  y.  Hay,  10  Norris, 
Pa.  242;  Eyans  y.  Williamson,  79 
N.  C.  86;  Henfree  y.  Bromley,  6 
Eut,  309,  311,  95  Am.  D.  673;  Pier- 
Bol  V.  Grimes.  30  Ind.  129;  Dayis 
V.  Carlisle,  6  Ala.  707;  Croft  y. 
White,  36  Miss.  455;  Medlln  y. 
Platte,  8  lio.  235.  40  Am.  D.  135; 
Lnhberlng  y.  Kohlhrecher,  22  Mo. 
596;  Nichols  y.  Johnson,  10  Conn. 
192;  Bigelow  y.  Stilphen,  35  Vt 
621;  Terry  y.  Hazelwood,  1  Duyall, 
194;  Rees  y.  Oyerhaugh,  6  Cow. 


746;  Fullerton  y.  Sturges,  4  Ohio 
St  529;  Forbes  v.  Taylor,  139 
Ala.  286,  35  So.  855;  White  y.  Har- 
ris, 69  S.  C.  65,  48  S.  £.  41.  The 
doing  of  this  is  called  spoliation 
which  has  no  other  effect  than  as 
making  a  difficulty  of  proof.  Paul 
y.  Leeper,  98  Mo.  App.  515,  72  S. 
W.  715.  If  the  holder  of  note, 
with  notice  of  alteration  by 
stranger,  sues  on  It  as  altered,  he 
ratifies  the  alteration,  and  is  pre- 
vented from  amending.  Perkins 
Windmill  &  A.  Co.  y.  Tillman,  55 
Neb.  652,  75  N.  W.  1098;  Paul  y. 
Leeper,  supra. 

soPattinson  y.  Luckley,  Law 
Rep.  10  Ex.  330,  333;  Morrison  y. 
Welty,  18  Md.  169;  Vance  v.  Low- 
ther,  1  Ex.  D.  176.  See  Bigelow  y. 
Stilphen,  35  Vt  521. 

wCobum  V.  Webb,  56  Ind.  96^ 
26  Am.  R  15;  Lemay  y.  Williams, 
32  Ark.  166.  A  person  in  whose 
custody  another  leaves  a  signed 
note  with  blank  to  be  filled  can  do 
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to  which  our  American  tribanals  will  carry  out  the  doctrine 
just  stated."  One  case  holds  that  a  trustee's  alteration  does  not 
take  away  the  rights  of  a  cestui  que  trust." 

§  755.  By  party. — An  alteration  hy  the  party  himself, 
whether  acting  in  person  or  through  an  authorized  agent,  if  not 
material,*' — that  is,  if  it  does  not  vary  the  interpretation  to  the 
prejudice  of  the  other  party,*' — and  if  done  honestly  and  in 
good  faith,  does  not  impair  the  contract.**  But  where,  in  mak- 
ing an  immaterial  alteration,  he  means  a  fraud,  yet  mistaking 
the  law  does  not  accomplish  his  purpose,  the  other  party  will,  in 
reason,  he  discharged;  and  this  conclusion  is  believed  to  be 
sufficiently  deducible  from  the  adjudications,  though  they  are 
not  so  distinct  to  this  point  as  to  some  others.*^    An  alteration 


no  more  than  Oil  tbe  blEiQk.  Of- 
CDstetn  T.  Bty&a,  20  App.  D.  C.  1. 
Tbe  more  recent  American  caaea 
seem  to  hold  that  unauthorized 
alteratloD  ot  contract  made  by  a 
mere  custodian  doea  not  Impair 
lla  validity  as  It  originally  stood. 
Deerlng  Harveater  Co.  t.  White, 
110  Tenn.  132,  72  S.  W.  982;  Walsh 
T.  Hunt.  120  Cal.  <6,  S2  Fac.  115. 
39  L.  R.  A.  697. 

"  Compare  Nlckerson  t.  Swett, 
136  Mass.  &14. 

■>  FUnn  T.  Brown,  6  S.  C.  209, 
2H. 

»»Ante,  i  761;  Qunter  v.  Addy, 
5S  8.  C.  178,  36  8.  E.  553. 

"Ogle  y.  Graham,  2  Pa.  132; 
Montgomery  R.  R.  v.  Hurst,  9  Ala. 
B13;  Broughton  t.  West,  8  Ga, 
B48;  Huntington  v.  Pinch,  S  Ohio 
St.  «6.  H&;  Brownell  t.  Winnie, 
29  N.  T,  400,  86  Am,  D.  314;  Union 
Bank  t.  Cook,  2  Crancb  C.  C.  218. 
It  Beeme,  however,  to  be  tbe  doc- 
trine of  some  courts,  that  a  mater- 
ial alteration,  though  not  prejudi- 
cial to  the  other  party,  discharges 
him.  Bowers  v.  Brigga,  20  Ind. 
139;  Cbadwick  T.  Eastman,  53  Me. 
12;  Mollett  V.  Wackerbartb.  6  C 
B.  181. 

>«Hunt  V.  Adama,  6  Mass.  Sid; 
State  T.  CUley,  cited  1  N.  H.  97; 
Rhoadea  t.  Caatner,  12  Allen,  130; 


Park  v.  Glover,  23  Tez.  469;  Nich- 
ols T.  JobnaoD,  10  Conn.  192;  Pe- 
quawket  Bridge  T.  Matbea,  8  N. 
H.  139;  Buroham  v.  Ayer,  S5  N. 
H.  361;  Langdon  v.  Paul,  20  Vt. 
217;  Reed  v.  Kemp,  16  III.  446; 
Dunn  V.  Clements,  7  Jones,  N.  C 
68;  SUte.  T.  Dean,  40  Mo.  464; 
8belton  V.  Deerlng,  10  B.  Monr. 
406;  Aldoua  v.  Comwell,  Liaw 
Rep.  3  Q.  B.  573;  Major  t.  Han- 
sen, 2  Bfs.  195;  Huntington  v. 
FlDcb,  3  Ohio  St..  446.  On  this 
point  Plgot'a  Case  11  Co.  26&  Is 
tbe  other  way. 

"1  Greenl.  Ev.  S  668;  Montgom- 
ery R.  R.  T.  Hurat,  9  A1&.  613; 
Adama  v,  Frye,  3  Met.  103;  Nun- 
nery V.  Cotton,  1  Hawks,  222; 
Lewla  T.  Payn,  S  Cow.  71,  18  Am. 
D,  427;  Wright  v.  Wright.  2  Halst 
175,  11  Am.  D.  546;  Malln  v.  Ma- 
lic, 16  Johns.  293.  Contra,  Moye 
T.  Herndon,  30  Mlas.  110.  Com- 
pare tbla  doctrine  with  Flgot's 
Case,  supra.  In  8hirloy  t.  Swaf- 
ford,  119  Ga.  43.  45  8.  E.  722.  the 
court  held  that  In  order  to  render 
a  written  contract  void  because 
of  alteration  therein.  It  must  ap- 
pear that  th)  writing  has  been  In- 
tentionally altered  in  a  material 
part,  by  a  person  clalmlikg  a  ben- 
eflt  under  it  with  Intent  to  de- 
fraud the  other  party. 
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which,  to  any  de^ee,  varies  the  legal  effect  of  the  instrument  •• 
to  the  prejudice  of  the  other  party,  releases  the  latter  from  it 
though  no  actual  fraud  is  meditated ;  the  alteration  is  a  fraud 
in  law,  where  not  in  fact.** 

§  756.  Bestoring  after  alteration. — ^If  an  alteration  has  been 
made  by  Accident,*®  with  no  intermingling  of  evil  purpose,  it 
may  be  erased,  or  otherwise  the  instrument  may  be  restored  to 
its  original  condition,  and  it  will  then  have  its  original  effect.*^ 
This  is  so  especially  where  the  instrument  is  negotiable,  and  i£r 
in  the  hands  of  an  innocent  holder.*^ 

§  757.  Bights  after  alteration— (Destruction).— It  is  but 
repetition  to  say  that  one  can  recover  nothing  on  a  contract 


wAnte,  S  751. 

» Porter  v.  Doby,  2  Rich  Bq. 
49;  Washington  Sayings  Bank  v. 
Ecky,  51  Mo.  272;  Boston  v.  Ben- 
son. 12  Cush.  61;  Richmond  Manuf. 
Co.  Y.  Davis,  7  Blackf.  412;  Mol- 
lett  T.  Wackerbarth.  5  C.  B.  181; 
Wheelock  t.  Freeman,  13  Pick. 
165.  168,  23  Am.  D.  674;  Stoddard 
T.  Pennlman,  108  Mass.  366,  11 
Am.  R.  363;  Schwalm  y.  Mclntyre, 
17  Wis.  232;  Smith  y.  Mace,  44  N. 
H.  553;  Hirschman  y.  Budd,  Law 
Rep.  8  Ex.  171;  Hirschfeld  y. 
Smith,  Law  Rep.  1  C.  P.  340,  353; 
Fay  y.  Smith,  1  Allen,  477,  79  Am. 
D.  752. 

MAnte,  S  753. 

<i  Rogers  y.  Shaw,  59  Cal.  260; 
Hont  y.  Wagner,  43  la.  373,  22 
Am.  R.  255;  Acme  Haryester  Co. 
T.  Butterfleld,  12  S.  D.  91,  80  N. 
W.  170.  But  not  when  alteration 
has  been  fraudulently  made.  Mc- 
Daniel  .y.  Whitsett,  96  Tenn.  10, 
33  S.  W.  567. 

<«Hor8t  y.  Wagner,  supra; 
Shepard  y.  Whetstone,  51  la.  457, 
33  Am.  R.  143,  Adams,  J.,  obsenr- 
ing:  "That  there  is  upon  grounds 
of  public  policy  a  yalid  objection 
to  enforcing,  under  some  circum- 
stances, a  contract  which  has  been 
altered,  notwithstanding  its  res- 
toration, seems  to  be  well  settled. 
This  is  so  where  the  alteration 
was  made  with  intent  to  defraud. 


and  the  instrument  remains  in  the- 
hands  of  the  person  making  the 
alteration.  Perhaps,  indeed,  it 
should  be  so  held  in  the  absence 
of  any  intent  to  defraud.  Hall  y. 
McHenry,  19  la.  521,  523,  37  Am. 
D.  521.  See,  howeyer,  2  Pars. 
Notes  and  Bills,  270.  But  conced- 
ing that  the  importance  of  dis- 
couraging the  alteration  of  instru- 
ments  is  such  that  a  court  is  jus- 
tified in  declaring  inyalid  an  in- 
strument which  has  been  altered^ 
and  which  remains  in  the  hands 
of  the  person  who  made  the  alter- 
ation, notwithstanding  the  resto- 
ration of  the  instrument,  it  is  eyl- 
dent  that  it  should  not  be  held 
invalid  in  the  hands  of  an  inno- 
cent purchaser  for  yalue.  The 
punishment  of  an  innocent  person 
for  an  act  done  by  another  has- 
no  tendency  to  subserve  the  pub- 
lic interest  or  promote  the  public- 
security."  p.  458.  See  ante,  §750; 
Plyer  v.  Elliott,  19  S.  C.  257.  But 
where  the  alteration  is  fraudu- 
lently made  the  instrument  is  ren- 
dered absolutely  void,  and  no  ac- 
tion can  be  maintained  on  it  even 
by  a  bona  fide  holder,  although  it 
had  been  restored  to  its  original 
condition  before  it  came  into  such 
holder's  hands.  Citizens'  Nat. 
Bank  v.  Williams,  174  Pa.  66,  84^ 
Atl.  303,  35  L.  R.  A.  464. 
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which  be  has  materially  altered,**  dot  can  he  maintBin  any 
afiirmative  defence  thereon.**  The  decisions  are  not  quite  dis- 
tinct and  uniform  as  to  the  effect  on  a  collateral  demand  for 
substantially  the  same  thing.  It  is  generally  held  that,  where 
the  owner  and  payee  of  a  promissory  note  has  voluntarily  de- 
stroyed it,  he  can  no  more  recover  upon  the  consideration  for 
which  it  was  given  than  upon  the  note  itself.**  But  some  courts 
have  permitted  the  party  in  this  class  of  cases  to  proceed  for  the 
consideration,  or  for  the  collateral  matter,  espceially  where  the 
destruction  or  alteration  was  unaccompanied  by  fraud.*"  In 
reason,  aside  from  the  question  of  fraud,  if  one  is  sued  on  any 
form  of  indebtedness,  and  it  appears  in  evidence  that  a  promis- 
sory note  or  other  contract  was  given  to  secure  or  pay  the  debt, 
such  contract  must  be  surrendered  to  be  cancelled,  or  its  non- 
production  accounted  for,  before  judgment  can  be  rendered  for 
the  plaintiff.  And  it  will  not  satisfy  this  rule  to  show  a  eon- 
tract  which  the  plaintiff  has  intentionally  so  altered  as  to  nul- 
lify it,  or  intentionally  destroyed. 

§  758.  Executed. — If,  before  alteration,  the  contract  has  had 
its  effect  and  is  ended,*^— as,  if  it  is  a  deed  of  lands,  delivered, 
and  the  title  vested  in  the  grantee, — an  alteration,  however 
fraudulent,  does  not  undo  what  has  thus  been  done.**  But  no 
executory  part  can  be  enforced.'* 


MAnte,  5  7EG;  Taylor  v.  Taylor, 
12  Lea.  714;  Scbnewlnd  t.  Hacket, 
M  iDd.  248. 

»  Robblne  v.  M&see,  76  Ind.  381. 

«a  Booth  T.  Smith,  3  Woods,  19 
(referring  to  Angel  v.  Felton,  S 
Jobna.  149;  VanauhBa  v.  Horn- 
beck,  2  Green,  N.  J.  178,  26  Am. 
D.  509;  Flsberv.  Mersbon,  3  Bibb, 
627;  Blade  v.  Noland,  12  Wend. 
173;  Joannea  v.  Bennett,  5  Allen, 
169,  173.  27  Am.  D.  126;  Broad- 
well  v.  Stiles,  3  HalBt.  58;  Nagel 
V.  Mlgnot,  7  Mart.  La.  657);  Mar- 
tendale  t.  Follet,  1  N.  H.  95;  Mc- 
Vey  V.  Ely.  5  Laa.  438.  The  same 
was  adjudged  also  In  a  case  where 
the  destruction  was  Iraudulent 
UcDonald  t.  Jackson,  56  la.  643. 
And  see  Tate  v.  Fletcher,  77  lad. 
102;  Magulre  v.  Elchmeler,  109 
la.  301.  SO  N.  W.  396.    II  note  was 


altered  without  Fraudulent  intent 
he  may.  Hampton  t.  Mayee,  3 
Ind.  T.  65.  53  S.  W.  4i3:  Savage 
T,  Savage,  36  Or.  268,  59  Pac  461. 

"Clough  v.  Seay,  49  la.  Ill; 
Bckert  v.  Ptckel,  69  la.  546;  Oood- 
enow  v.  Curtis,  33  M!ch.  505;  At- 
kinson V.  Hawdon,  2  A.  £  &.  62S. 
And  Indoraer  of  note  which  has 
been  altered  by  payee  without 
knowledge  of  maker  or  indoreer 
can  pay  note  and  then  recover 
from  maker  upon  the  original  de- 
mand. Tucker  v.  Hendricks,  25 
Ohio  Clr.  CL  R.  42S. 

•T  Ranaier  v.  Vanoradol,  60  la. 
130. 

^■ColUer  v.  Jacoby,  9  Cow.  125; 
Kendall  v.  Kendall,  12  Allen,  92; 
Speer  v.  Speer,  T  Ind.  17S,  63  Am. 
D.  41S;  Chwaroan  t.  Wblttemore, 
23  Pick.   331;    Lewis  v.   Payn,    S 


Uililn.. 
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§  759.  All  written  contracts, — ^whether  simple  or  under  seal, 
on  whatever  subjects,  are  equally  within  the  doctrines  of  this 
chapter.  Contrary  intimations,  in  some  older  cases,  are  not 
sound  in  principle,  and  they  are  now  discarded.*^^ 

§  760.  The  evidence — is  practically  of  special  consequence 
in  these  cases.  It  is  not  within  the  scope  of  the  present  work. 
Unhappily  the  wilderness  of  decisions  relating  thereto  is  a  tan- 
gle of  discordy  uncertainty,'  and  doubt.'^ 

The  Doctrine  of  this  Chapter  restated. 

§  761.  One  in  possession  of  a  written  contract  is  required 
both  by  duty  and  conmion  prudence  carefully  to  preserve  it.  If, 
while  a  party  is  endeavoring  to  discharge  this  duty,  a  third 
person  gains  unlawful  access  to  the  writing  and  alters  or  de- 
stroys it,— or,  if  with  innocent  purpose,  the  party  makes  him- 
self some  alteration  therein  not  prejudicial  to  the  other  party 
or  varying  its  meaning, — ^his  rights  under  it  will  not  thereby 
be  impaired.  But  if  he  commits  its  custody  to  one  who  mate- 
rially alters  it  in  his  interest, — or,  if  he  authorizes  another  so 
to  alter  it,  and  it  is  done, — or,  if  he  does  it  himself, — ^he  forfeits, 
by  this  bad  faith  or  want  of  due  care,  whatever  the  contract 
gave  him.  Yet  if  it  has  already  taken  effect,  and  his  rights 
have  become  vested,  no  alteration  of  the  defunct  contract  can 
revest  them  in  the  other  party. 


Cow.  71,  18  Am.  D.  429;  Gillespie 
T.  Reed,  3  McLean,  877.  See  Wal- 
lace ▼.  Harmstad,  8  Wright,  Pa. 
492;  Carithers  v.  Laj,  61  Ala.  390; 
Slattery  v.  Slattery,  120  la.  717, 
36  N.  W.  201;  see.  In  re  Howgate 
*  Osbom's  Cent,  71  L.  J.  Ch.  279, 
1  Ch.  451,  86  L.  T.  180. 

^  Arrison  v.  Harmstead,  2  Barr, 
191;  Wallace  v.  Harmstad,  8  Har- 
ris, Pa.  462,  63  Am.  D.  608;  War- 


ing V.  Smyth,  2  Barb.  Ch.  119; 
Porter  v.  Hardy,  10  N.  D.  551,  88 
N.  W.  458. 

60  Aldous  V.  Com  well.  Law  Rep. 
3  Q.  B.  573. 

01  Consult,  besides  the  digests, 
1  Greenl.  Ev.  {664;  2  Pars.  Cont 
721,722;  2  Chit  Cont  11th  Am.  ed. 
1163,  and  a  very  full  note  in  this 
edition,  reviewing  at  large  both 
the  English  and  American  cases. 
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ALTERING  THE  CONTRACT  BY  MUTUAL  CONSENT. 

§  762.  The  doctrine — of  this  chapter  is,  that,  as  between 
parties,  not  speaking  of  rights  which  third  persons  may  have 
acquired,  those  who  have  made  a  contract  may  mutually  alter 
it  at  pleasure.  But,  in  doing  this,  they  must  conform  to  any 
technical  rules  which  were  required  for  its  original  construc- 
tion. 

§  763.  Before  signing  and  delivery. — Alterations  made  in 
the  draft  of  a  contract,  before  it  becomes  complete  by  delivery, 
stand  on  independent  grounds,  quite  apart  from  the  doctrines 
both  of  this  ehapter'aud  of  tlie  last.  Ordinarily  they  are  as 
completely  without  effect  as  the  erasure  and  substitution  of  a 
word  by  the  scrivener  while  setting  down  the  proposed  terms.' 
K  the  unexecuted  instrument  has  been  read  by  a  party,  then 
altered  before  he  signs  it,  it  may  or  not,  according  to  the  cir- 
cumstances, be  invalid  on  the  already  considered  ground*  of 
fraud.' 

§  764.  Simple  contract,  by  writing. — After  parties  have  exe- 
cuted a  written  contract  not  under  seal,  they  may  mutually 
change  the  words  and  sentences  as  they  please ;  *  thereby  they 
create  a  new  contract,"  consisting  of  the  old  and  new  parts 
blended.    But— 


1  Sherrlneton  v,  Jermyn,  3  Car. 
tt  P.  374;  Webber  v.  Maddocks,  3 
Camp.  1;  HoIIIb  v.  Vandergrlft.  5 
Houat.  G21;  Jacob  v.  Hart, '6  M.  A 
8.  14Z,  2  StarlL  45;  Stevens  v. 
Lloyd,  Moody  ft  M.  292;  Wether- 
Ington  y.  Williams,  134  N.  C.  276, 
46  B.  E.  T2S. 

•  Ante,  jt  645-649. 

■  Llningtoa  v.   Strong,   107    111. 
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M.  37B,  48  Am,  D.  716;  People  v. 
Call,  1  Denio,  120,  43  Am.  D.  6B5; 
Sheata  V.  Scott,  133  Ala.  642.  32 
So.  573. 

"Ante,  i!  164.  174;  Vlcary  v. 
Moore.  2  Watts.  451:  Dana  t.  Han- 
coch.  30  Vt.  616;  Briggs  v.  Ver- 
mont Central  R.  R..  31  Vt.  211; 
LawBll  V.  Rader.  12  Harris,  Pa- 
283:  Bryant  v.  Bank,  107  Tenn. 
560,  64  a  W.  895. 


*  Wilson  T.  Henderson,  9  Sm.  A 
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§  765.  Party  not  consenting.— A  surety,*  or  a  third  party/ 
not  consulted  about  the  alteration  or  not  consenting,  is  there- 
by discharged.    It  is  good  as  to  those  who  do  consent.' 

§  766.  Oral  altering  of  simple  written. — Since  oral  contracts 
and  written  ones  not  under  seal  are  of  equal  grade,®  parties 
may  orally  alter  their  written  agreement,  rendering  it  thereby 
in  legal  contemplation  oral;  ^®  except  in  cases  where,  by  a  stat- 
ute or  some  rule  of  the  unwritten  law,  writing  is  essential  to 
its  validity .^^    Even — 

§  767.  Clause  forbidding. — ^Though  the  written  contract  has 
a  clause  forbidding  such  oral  alteration,  and  declaring  that  no 
change  in  it  shall  be  valid  unless  in  writing,  such  provision  does 
not  become  a  part  of  the  law  of  the  land ;  it  is  like  any  other 
agreement  which  is  superseded  by  a  new  one.  So  that,  in  spite 
of  it,  an  oral  alteration  may  be  validly  made. 


12 


^4  I 


§  768.    Consideration — (New  contract). — ^As  the  altered  con- 
tract becomes  in  contemplation  of  law  a  new  one,^"  there  must 


•  Gardiner  v.  Harback,  21  111. 
129;  Ryan  v.  Parker.  1  Ire.  Bq.  89; 
Darwin  ▼.  Rippey,  63  N.  C.  318; 
Guthrie  v.  Carpenter,  162  Ind.  417, 
70  N.  E.  486;  Erfurth  v.  Steven- 
wn,  71  Ark.  199,  72  S.  W.  49; 
Jenkins  v.  Daniel,  126  N.  C.  161, 
34  S.  E.  239,  74  Am.  St  Rep.  632. 

V  Crockett  t.  Thomason,  6  Sneed, 
Tenn.  342;  Goodman  y.  ESastman, 
4  N.  H.  465;  King  y.  Hunt,  13  Mo. 
•7;  Pay  y.  Smith,  1  Allen,  477,  79 
AflL  D.  752;  Prettyman  y.  Good- 
rich, 23  111.  330;  Allen  y.  Doman, 
57  Mo.  App.  288. 

•Warring  y.  Williams,  8  Pick. 
122;  Broughton  y.  Fuller,  9  Vt. 
)73;  State  y.  Van  Pelt,  1  Ind.  304; 
Smith  y.  Weld,  2  Barr,  54.  And 
see  Harper  y.  State,  7  Blackf.  61; 
Brlggs  y.  Glenn,  7  Mo.  672. 

»Ante,  S§  27,  158. 

"Ante,  §§  133,  164;  Snow  y. 
Nelson,  113  Fed.  353. 

^1  Westchester  Fire  Ins.  Co.  y. 
Ku-le^  33  Bfilch.  143;  Cartright  y. 
Clopton,  25  Ga.  85;  Langford  y. 
Gimimings,  4  Ala.  46;  Miles  y.  Rob- 
erts, 34  N.  H.  246;  Richardson  y. 
Cooper,  26  Me.  450;  Grafton  Bank 

21 


y.  Woodward,  6  N.  H.  99,  20  Am. 
D.  566;  Frost  v.  Everett,  5  Cow. 
497;  Keating  v.  Price,  1  Johns. 
Cas.  22,  1  Am.  D.  92;  Rhodes  y^ 
Thomas,  2  Ind.  638;  Brown  v.  Ev- 
erhard,  52  Wis.  205;  Bradley  y.^ 
Barter,  156  Ind.  499,  60  N.  E.  139. 

isMcFadden     y.    G'Donnell,   18: 
Cal.    160;    Westchester   Fire   Ins.. 
Co.  y.  Earle,  33  Mich.  143;  Smith- 
y.  Gugerty,  4  Barb.  614;   Ford  v^ 
United  States,  17  Ct.  of  CI.  60; 
Carrugi  y.  Atlantic,  etc.  Ins.  Co., 
40  Ga.  135,  2  Am.  R.  567.    Contra, 
White  y.  San  Rafael,  etc.  R.  R.,  50 
Cal.  417.    See  Barker  v.  Troy  anil 
Rutland  R.  R.,  27  Vt.  766;  Illinois: 
Deaf  and  Dumb  Inst  y.  Piatt,  & 
Bradw.  567;  Fireman's  Fund  Ins. 
Co.  y.  Norwood,  69  Fed.  71,  16  C. 
C.  A.  136,  32  U.  S.  App.  490;  Bart- 
lett  y.  Stanchfleld,  148  Mass.  394,. 
19  N.  E.  549,  2  L.  R.  A.  625. 

IS  Ante,  §  764  and  places  there 
referred  to.  Good  y.  Smltb,  44  Or. 
678,  76  Pac  364.  Suit  must  be 
brought  on  the  contract  as  modi- 
fied. Iroquois  Furnace  Co.  y.  Big- 
nail  Hdw.  Co.,  201  lU.  297,  66  N. 
B.  237. 
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be  for  it  a  consideration  the  same  as  for  any  other.  But  the 
transactioD  embraees  also  the  caneelling  of  the  old  contract; 
and  such  cancelling,  assuming  the  old  to  have  been  valid,  is  an 
adequate  consideration  for  the  new.'*  Still  it  is  otherwise  if  the 
old  was  invalid."  A  mere  promise  by  the  one  party,  with  no 
relinquishment  of  anything  by  the  other,  is  void  for  the  want 
of  consideration."  And  there  may  be  cases  wherein,  as  the 
law  views  the  transaction,  a  nominal  concurrence  of  the  par- 
ties amounts  only  to  a  promise  by  the  one  with  nothing  sur- 
rendered ■  by  the  other ;  then,  of  course,  the  promise,  to  be 
binding,  must  be  supported  by  a  fresh  consideration." 

§  769.  Where  writing  indispensable. — ^From  the  doctrine 
that  the  altered  contract  is  in  law  a  new  one,  it  further  results 
that,  in  cases  where  writing  is  essential  to  its  validity,  the  alter- 
ation must  be  in  writing,  or  either  it  will  be  ineffectual  or  it 
will  destroy  the  contract  altogether.'*    Thus, — 

§  770.  Promissory  note. — By  the  law-merchant,  an  oral  prom- 
issory note  is  impossible ;  it  must  be  in  writing."  Consequently 
an  oral  agreement  varying  such  a  note  is  repugnant  to  the 
whole  transaction,  and  it  will  be  rejected  as  void.*"  Again, — 


><  Ante.  S  68;  Weld  t.  Nichola, 
IT  Pick.  638,  543;  Mnnnw  ▼.  Pei^ 
kins,  9  Pick.  2S8,  20  Am.  D.  476, 
306;  Scott  T.  McKltmej',  98  Mass. 
344.  348;  Woodnard  v.  Miles,  4 
FoBt  N.  H.  289;  Connelly  v.  De- 
voe,  37  Conn.  B70;  Montgomery  v. 
Morris,  82  Ga.  173;  Taylor  t. 
Meek,  4  Blackf.  888:  Perry  t. 
Buckman,  33  TL  7;  Hlldreth  T. 
Plnkerton  Academy,  9  Fost.  N.  H. 
227;  Doyle  t.  Dlion,  97  Mass.  208, 
93  Am.  D.  SO;  Calhonn  v.  Cal- 
houn, 37  MlBB.  668;  Spann  t.  Balt- 
zell.  1  Fla.  301,  46  Am.  D.  346.  In 
Thurston  v.  Ludwlg.  6  Ohio  St  1, 
67  Am.  D.  328,  the  reasoning  la  a 
little  unaatlafactory.  Mylln  r. 
King,  139  Ala.  319,  8G  So.  998; 
Bullock  T.  Johnaon,  110  Oa.  486, 
36  S.  E.  703. 

1"  LoulaTllle  Bank  v.  Young,  87 
Mo,  398;'  Holden  t.  CoagrovB,  12 
Gray.  218;  Croaby  t.  Wood,  2  Sel- 
den,  369;  Van  Allen  v.  Jonee,  10 
Boew.  369. 

■•Auto,  I  77;  Robblna  v.  Potter, 


98  Maaa.  632;  Rlchardaon  v.  Wll- 
llams.  49  He.  668;  Styron  v.  Bell. 
8  Jonea,  N.  C.  222;  Blxler  v. 
Ream,  3  Pa.  282.  And  see  Collins 
V  Baumgardner,  2  Smith,  Pa.  461; 
Pence  t.  Adams,  US  la.  462,  89  N. 
W.  1065. 

1'  McDugald  V.  UcFadgln,  6 
Jones,  N.  C.  89;  Peelman  v.  Peel- 
man,  4  Ind.  612;  Colcock  v.  Loula- 
TlUe,  etc.  R.  R.,  1  Strob.  329; 
Clark  r.  Small,  6  Yerg.  418;  Wlilt- 
aon  T.  Fowlkes,  1  Head.  633,  78 
Am.  D.  184;  Havley  t.  Famr,  1 
Tt.  420:  Barlow  v.  Smith,  4  Vt 
139;  Clifton  t.  Litchfield.  106 
Mass.  34;  Jones  t.  Chamberlain, 
97  111.  App.  328;  Arnold  v.  Schar- 
bauer,  118  Fed.  1008. 
-  laAnte,  IS  130,  133,  136,  164, 
174,  391-396;  Hill  v.  Blake.  97  N. 
Y.  216;  Malone  v.  Phlla.,  147  Pa. 
416,  23  Atl.  628. 

11  Ante,  f  152. 

•BAdler  r.  Friedman,  16  CaL 
138.  The  propoalUon  ol  tta«  text 
!■  ot>Tlous,  and  doea  not  require 
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§  771.  Statute  of  Frauds. — ^Agreements  which,  to  be  valid, 
must  by  the  Statute  of  Frauds  be  in  writing,  cannot  be  orally 
yaried.  The  admission  of  the  evidence  would  introduce  a  re- 
pugnancy, therefore  it  must  be  rejected;*^  or,  otherwise  ex- 
pressed, the  oral  is  void,  by  reason  of  which  it  cannot  annul 
what  is  valid.**  Still  there  are  cases  in  which  the  intent  to 
depart  from  the  writing  by  substituting  an  oral  provision  is 
so  evident  as  to  render  the  rejection  of  the  latter  impossible ; 
and  then,  the  written  contract  being  gone,  the  Whole  will  come 
under  the  condemnation  of  the  statute.**  On  the  other  hand, 
if  the  oral  variation  stops  at  a  point  which  leaves  a  sufficient 
memorandum  in  writing  to  satisfy  the  statute,  it  may  have 
effect,  the  same  as  though  no  writing  was  originally  necessary. 
On  this  ground,  some  courts  hold  that  the  time  of  performance 
may  be  orally  varied,**  while  others  maintain  the  contrary.** 

§  772.   SpedaUies.— 

In  general — ^In  an  early  chapter,  the  outlines  of  the  law  of 
specialties  appear.**  The  adjudications  on  the  subject  of  alter- 
ing this  form  of  contract  are  in  confusion;  but,  if  we  look  into 
the  principles  which  should  govern  them,  we  shall  find  the  re- 
sults to  be  as  follows : — 

§  773.  Where  sealing  not  essential— If  the  particular  con- 
tract, though  under  seal,  is  not  required  by  the  law  to  be  so, 
there  is  no  objection  to  varying  it  without  seal,  thus  reducing 
the  whole  to  a  simple  contract.*^  But  the  presumption  will  be 
violent  that  this  is  not  meant,  and  the  change  will  be  held  to 
take  place  only  where  the  intent  is  clear.**    And  never,  where 


the  support  of  authority.  If  It 
did,  I  should  not  deem  this  case 
adequate;  for,  neither  by  neces- 
sary implication,  nor  by  any  dis- 
tinct utterance,  does  it  exactly 
coyer  the  proposition. 

>iGiraud  t.  Richmond,  2  C.  B. 
835;  Hoore  v.  Campbell,  10  Bxch. 
323. 

» Noble  V.  Ward,  Law  Rep.  2 
Bx.  185,  188;  Reid  v.  Diamond 
Plate  Glass  Co.,  54  U.  S.  App.  619, 
85  FM.  193,  29  C.  C.  A.  110.  But 
such  contract  may  be  modified 
oraUy  where  there  is  a  considera- 
tlon  for  the  waiying  of  some  of 
Its  requirements,  or  by  a  new 
sgreement  fully  executed.     Bow- 


man V.  Wright,  65  Neb.  661,  91  N. 
W.  580. 

28  Sanderson  v.  Graves,  Law 
Rep.  10  Ex.  234. 

24  Stearns  v.  Hall,  9  Cush.  81; 
Wagner  y.  Maynard,  64  111.  App. 
239,  1  Chlc.  L.  J.  Wkly.  243.  But 
there  is  no  rule  requiring  that 
where  a  written  contract  is  ex- 
tended it  must  be  by  writing  to 
prevent  the  discharge  of  a  surety. 
N.  Y.  L.  Ins.  Co.  v.  Casey,  81  N. 
Y.  S.  1,  81  App.  Dlv.  92. 

SB  Stead  v.  Dawber,  10  A.  ft  E. 
57;  Noble  v.  Ward,  Law  Rep.  1 
Ex.  117,  2  Ex.  135. 

2«Ante,  S§  103-139. 

»Ante,  §  133. 


It 
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a  sealed  iastrameat  is  altered  without  seal,  will  it  remain  a 
specialty.*' 

§  774.  Where  leaUng  csientifll. — From  the  reasoning  in  the 
last  section,  in  other  parts  of  this  chapter,  and  in  precedinji; 
chapters,"  the  conclusion  becomes  inevitable,  that,  in  all  cases 
where  the  instrument  if  not  sealed  would  be  ineffectual  for  its 
purpose,  an  interpretation  giving  force  to  an  unsealed  altera- 
tion, thereby  destroying  the  contract  contrary  to  the  evident 
intent  of  the  parties,  should  if  possible  be  avoided.  Therefore, 
except  where  plainly  impossible,  the  attempted  alteration  should 
be  adjudged  null. 

§  775.  How  validly  altered. — ^The  foregoing  expositions  arc 
for  cases  where  the  matter  introduced  by  way  of  alteration  can- 
not be  deemed  so  incorporated  with  the  old  as  to  be  also  under, 
or  governed  by,  its  seal.  But,  where  due  formalities  are  ob- 
served, a  specialty  can  be  mutually  altered  by  the  parties  as 
freely  as  a  simple  contract.  There  are  differences  of  opinion, 
with  some  confusion  in  the  adjudications,  as  to  what  the  for- 
malities must  be.  All  admit  that  if,  while  the  delivered  con- 
tract is  in  its  executory  condition,  the  parties  are  together,  and 
thereupon  the  Instrument  is  handed  back  to  him  who  sealed  it, 
and  then  the  latter  alters  it  by  consent  of  the  other,  or  assents 
to  an  alteration  made  by  a  third  person  in  his  presence,  and  re- 
delivers it,  the  transaction  will  be  valid.  And  it  appears  to  be 
the  doctrine  of  some  of  the  tribunals  that  nothing  less  will 
suffice.'^  Kor,  since  an  authority  to  an  agent  to  seal  an  instru- 
ment must  itself  be  under  seal,"  so  that  there  can  be  no  orig- 
inal entering  into  a  sealed  contract  except  where  the  parties 
act  in  person,  or,  if  one  is  absent,  where  the  agent's  power  is 
by  writing  sealed,  can,  in  reason,  much  less  sufSce.  Yet  some 
of  the  cases,  particularly  the  American,  appear  to  concede  the 
validity  of  proceedings  less  strict  It  would  be  difficult  to  de- 
rive from  them  any  exact  rule,** 


>*  See  Bums  t.  Allen,  9  Ire.  370.  Markbun  v.  Gonaaton,  Cro.  Elli. 

*■  Vaughn  V.  Ferris,  2  Watta  A  626.  B  Bafit.  364,  note;  Uatacm  v. 

8.  46;  Eddy  t.  Graves,  23  Wend.  Bootli,  5  M.  A  S.  223,  336,  227: 

St;  Robblns  t.  Ayres.  10  Mo.  638,  Smith   t.   Crooker,   G   Mass.   B8S; 

47  Am.  D.  136.  Lewis  v.  Blngbam.  4  B.  ft  Aid.  673. 

MAnte,  il   129-138,  391-396.  "Post,  t  I04e. 

"Zouch   ▼.    Claye,    3   Lev.    3G;  **  See,  as  representing  varions 

W«ekB  v.  Halllardet,  14  East,  G6S;  American   views,    Gotten   v.  Wll- 


§  77$.]  AJL.TBBING  BY  CX)NSENT.  825 

The  Doctrine  of  this  Chapter  restated, 

§  776.  Any  contract  may  be  varied  by  the  parties  before  per- 
f onnance ;  for  the  power  from  the  law  to  enter  into  the  bargain 
equally  authorizes  them  to  abrogate  or  modify  it.  But  where 
only  in  some  special  f  orm,  such  as  writing,  or  a  writing  sealed, 
is  the  particular  sort  of  contract  valid,  the  alteration  to  be 
effectual  must  be  made  in  a  way  to  preserve  the  form.  Out  of 
this  plain  proposition,  and  out  of  attempts  of  parties  to  reagree 
in  disregard  of  it,  grow  the  difficulties  connected  with  the  sub- 
ject of  this  chapter.    They  do  not  require  to  be  repeated. 

UamB,  1  Fla.   37;    Thompson  v.  Boardman   v.    Ctore   Williams,   1 

WilliamB,  1  Fla.  66;  Mclntyre  v.  Stew.  617,  18  Am.  D.  73;  Woolley 

Park,  11  Gray,  102,  71  Am.  D.  690;  v.  Constant,  4  Jolins.  &4,  4  Am.  D. 

Cleaton  v.  Chambliss,  6  Rand.  86;  246;  Bx  parte  Kerwin,  8  Cow.  118. 

Bx   parts    Decker,    6    Cow.    60;  And  see,  as  to  filling  blanks,  post, 

Speake  v.  U.   8.,   9   Cranch,  28;  tS  1165-1176. 
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ELECTION  AND  WAITEB. 

I  777, 778.  Introduction. 

779-7S8.  ElscUon. 

789-807.  WalTOT. 

808.  Doctrine  of  chapter  restated. 

§  777.  How  Om  subject.— The  law,  in  all  ita  departmenta, 
ia  constantly  presenting  to  the  choice  of  people  its  different 
paths,  so  that  a  person  who  has  elected  one  has  waived  an- 
other. The  doctrines  of  election  and  waiver,  therefore,  be- 
long together.  We  shall  here  contemplate  so  much  only  of 
them  as  pertains  to  coDtracta. 

§  778.  Hov  in  this  chapter  and  bow  divided. — ^It  is  pro- 
posed to  present  here  only  the  controlling  principles,  with  sneh 
illnstrationB  as  will  make  them  plain.  Further  details  appear 
in  connection  with  the  aeTcral  topics.  We  shall  consider,  L  Elec- 
tion; II:  Waiver. 

L    Election. 

§  779.  In  what  caaea. — ^Tbe  doctrine  of  election  applies  wher- 
ever there  is  a  plurality  of  rights  in  the  alternative.* 

§  780.  Volnntaiy  ot  not — (Equity). — Commonly  the  elec- 
tion is  voluntary.  But  equity  haa  a  jurisdiction  to  compel  it  In 
some  cases ;  as,  under  wills.*  Or,  where  there  are  two  funds,  on 
one  of  which  a  creditor  haa  a  claim  for  security  and  another 
creditor  has  a  like  claim  on  both,  the  court  will  in  proper  oir* 
cumstances  restrict  the  latter  to  the  fund  not  within  reach  of 
the  former,* — a  doctrine  sometimes  deemed  applicable  only  to 
sureties.' 

§  781.  Defined. — ^Election  is  the  right  of  choice  between  two 
or  more  steps  or  things,  by  a  person  not  entitled  to  all ;  or,  it  is 
the  choice  itself.    For  example, — 


1  Slgmon  T.  Hawn,  87  N.  C  460; 
Smith  T.  Sanborn,  11  Johns.  E9; 
Hellck  v.  Darling,  II  Ohio.  343. 

1  2  Story,  Eq.  g  1076  et  eeq. 

t  Davis  T.  Walker,  61  Mlsa.  6S9. 

«Prout  V.  I^mer,  79   ILL   381. 


The  ordinary  mle  Is,  that  one  who 
has  two  securltlM  tor  one  debt 
can  avail  himaelf  of  either  for  the 
whole.  Taylor's  Appeal,  tl  Smith, 
Pa.  460. 
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§  782.  Ulustrations. — ^If  on  a  sale  of  horses  they  are  war- 
ranted to  be  what  they  are  not,  the  purchaser  on  learning  of 
the  deception  may  waive  the  warranty  and  pay  for  tl^em,  or 
return  them  and  rescind  the  bargain,  as  he  chooses.'  One  whose 
agent  has  done  an  unauthorized  act  has  his  choice  to  affirm  or 
repudiate  iiJ  If  one  party  refuses  to  abide  by  his  contract,  the 
other  can  ordinarily  sue  for  the  breach,  or  treat  it  as  rescinded, 
at  his  election.''  On  the  breach  of  a  covenant  secured  by  a  pen- 
alty, the  party  injured  may,  as  he  prefers,  bring  his  suit  on  the 
covenant,  or  for  the  penalty.*  And  we  have  seen  that,  in  cer- 
tain cases,  an  injured  person  may  choose  between  suing  for  a 
tort  and  waiving  it  and  proceeding  as  on  a  contract.*  These 
illustrations  might  be  multiplied  indefinitely.^® 

§  783.  How  elect — (Knowledge). — Knowledge  of  the  facts 
is  indispensable  to  a  valid  election.^^  Beyond  this,  there  is  be- 
lieved to  be  no  role  possible  more  definite  than  that  there  must 
be  some  distinct  language,  act,  or  omission  which,  illumined  by 
the  special  circumstances,  plainly  indicates  the  party's  choice 
of  the  one  alternative  and  waiver  of  the  other.^* 


•  Compton'B  Case,  cited  1  T.  R. 
136. 

•  Meyer  v.  Morgan,  51  Miss.  21, 
24  Am.  R.  617;  Hawkins  v.  Lange, 
22  IChm.  567;  Sentell  v.  Kennedy, 
29  La.  Ann.  679. 

T  Graves  v.  White,  87  N.  Y.  468; 
Dotson  T.  Bailey,  76  Ind.  434; 
Lney  v.  Bnndy,  9  N.  H.  298,  32 
Am.  D.  359;  Fox  v.  Kitton,  19  111. 
619. 

•  Lowe  V.  Peers,  4  Bur.  2225, 
2228;  Beery  v.  Steckel,  19  Pa. 
Super.  Ct  396. 

«Ante,  S  186;  Tightmeyer  v. 
Mongold,  20  Kan.  90;  Fanson  v. 
Linsley,  20  Kan.  235;  National  Oil 
Ref.  Ck>.  V.  Bush,  7  Norris,  Pa. 
335;  Russen  v.  BeU,  10  M.  ft  W. 
340. 

i«For  example,  Pugh  v.  Mays, 
6u  T«x.  191;  Ohio  Falls  Car  Co.  v. 
Mensles,  90  Ind.  83,  46  Am.  R.  195. 
See  Douglas  v.  Galway,  76  Conn. 
683,  58  Atl.  2;  Thompson  v.  Clem- 
ens, 96  Md.  196,  58  Atl.  919,  60  L. 
R.  A  580.    But  a  person  may  pur- 


sue different  remedfes  against  sep- 
arate defendants  to  recover  for  the 
same  act,  until  he  has  received 
satisfaction  in  full.  Rice  v.  Reed, 
69  Law  J.  Q.  B.  33,  1  Q.  B.  54,  81 
Law  T.  N.  8.  410. 

11  Anderson's  Appeal,  12  Casey, 
Pa.  476;  Pratt  v.  Philbrook,  41  Me. 
132;  Spread  v.  Morgan,  11  H.  L. 
Cas.  588;  Sanger  v.  Wood,  3  Johns. 
Ch.  416;  Childs  v.  Stoddard,  130 
Mass.  110,  112.  See  Anderson  v. 
Soward,  40  Ohio  St  325,  48  Am. 
R.  687;  McCracken  v.  Flnley,  Pr. 
Dec  2d  ed.  195;  Garrett  v.  Far- 
well  Co.,  199  111.  436,  65  N.  E.  361; 
Pekin  Plow  Co.  v.  Wilson,  66  Neb. 
115,  92  N.  W.  176.  The  contrary 
has  been  held,  however,  unless 
plaintiff  can  show  that  he  never 
had  a  right  of  action  in  the  form 
of  procedure  adopted.  Fisher  v. 
Brown,  111  111.  App.  486. 

"Post.  §  803;  Sanger  v.  Wood, 
8  Johns.  Ch.  416;  Allen  v.  Knowl- 
ton,  47  Vt  512;  The  Charlotte, 
Lush.  252;  Wright  v.  Thomas,  26 
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§  784.  Ooiueqaenees  of  election. — An  election  once  made 
binds  tbe  party,  he  is  now  too  late  to  take  the  other  alterna- 
tive.'* Thua,  if  he  has  Bued  for  the  price  of  goods  on  the 
theory  that  a  transaction  amounted  to  a  sale  of  them,  he  can- 
not assume  there  was  no  sale  and  so  reclaim  them.'*  Or,  if  one, 
liaving  an  option  to  buy  certain  land,  enters  into  possession  or 
otherwise  exercises  over  it  acts  of  ownership,  he  cannot  recede 
from  the  purchase,  which  he  has  thus  elected  to  make.'* 

§  785.  Alternative  in  contract — (Which  party  elect). — Coke 
Btates  the  rule,  and  it  has  ever  since  prevailed  unquestioned,  to 
be,  that,  "in  case  an  election  be  given  of  two  several  things, 
always  he  which  is  the  first  agent,  end  which  ought  to  do  the 
first  act,  shall  have  the  election,"  '•  Among  bis  illustrations  are 
the  following:  "If  I  give  unto  you  one  of  my  horses  in  my 
stable,  there  you  shall  have  the  election ;  for  you  shall  be  the 
first  agent  by  taking  or  seizure  of  one  of  them.  .  .  .  But,  if 
I  contract  with  you  to  pay  unto  you  twenty  shillings  or  a  robe 
at  the  Feast  of  Easter  [the  election  is  with  me  to  give  the  one 
or  the  other,  yet  if  I  neglect  to  do  either],  after  the  Feast  [yon 
may  elect  which  you  will  have,  that  is]  you  may  bring  an  action 
of  debt  for  the  one  or  for  the  other."  "  The  latter  instance  is 
a  familiar  one  of  tbe  election  shifting;  being  in  the  one  party 


Ohio  St  346;  Mellck  v.  Darling, 
II  Ohio,  343:  And«rBOti'i  Appoal, 
supra;  Cohen  v.  Fiaher,  146  lod. 
5S5.  46  N.  B.  78T,  36  L.  R.  A.  194; 
Nat  Granite  Bank  v.  Tyndale.  179 
Mass.  390,  60  N.  E.  927;  Brady  t. 
Daly,  20  S.  CL  62,  175  U.  S.  148, 
44  L.  Bd.  109. 

1*  Brown  v.  Royal  Ins.  Co.,  1 
Ellis  t  E.  S53,  6  Jur.  v.  8.  1256; 
Allen  V.  Knowlion,  47  Vt  612; 
Chllds  V.  Stoddard,  130  Mau.  110; 
Brlnley  v.  Tlbbeta,  7  Qreenl.  70; 
Brownv.  Baas,  4Wall.  262;  Wright, 
etc.  Co.  T.  Robtnaon,  79  Ulnn.  272, 
S2  N.  W.  632.  But  a  misconcep- 
tion of  the  proper  action  will  not 
preclude  resort  to  another  and 
proper  remedy.  Noye«  v.  Bdgerly, 
71  N.  H.  600.  63  AU.  311;  Puller- 
Waren  Co.  v.  Harter.  110  Wis.  80, 
85  N.  W.  693,  63  L.  R.  A.  603. 

I*  Bailey  v.  Hervey.  136  Mass. 


172;  Nelson  t.  Carrington,  4  MunL 
332.  6  Am.  D.  519.  And  the  con- 
verse ol  this  has  also  been  held. 
Bacon  v.  Moody.  117  Ga.  207,  43 
S.  E.  4S2.  And  a  party  wbo  bu 
obtained  a  Judgment  tor  breach  of 
contract  cannot  thereafter  main- 
tain a  suit  In  equity  to  enforce 
apeciflc  performance.  Slaugliter 
V.  La  Compagnle,  etc.,  119  Fed. 
688. 

'■Curran  v.  RogerB,  36  Uich. 
2J1. 

"Co.  Lit  I45a;  Mayor  v.  Dwln- 
eti,  29  Vt  298;  Smith  v.  Sanbom, 
11  Johns.  69;  Dlsborough  ▼.  Neil- 
son,  3  Johna.  Caa.  81;  Choice  v. 
Moseley,  1  Bailey,  136,  19  Axo.  D. 
661;  Chippendale  v.  Thurston,  4 
Car.  A  P.  98;  Layton  v.  Fearce, 
1  Doug.  15;  Devarlll  v.  Burnell, 
Law  Rep.  8  C.  P.  476,  430. 

It  Co.  Lit  146a. 


L     
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before  a  breach,  and  in  the  other  after.  This  may  be  further 
illustrated  thus, — 

§  786.  Before  or  after  breach. — ^Where  a  promise  is  in  the 
alternative,  to  pay  in  money  or  something  else,  and  the  prom- 
isor responds  in  neither  on  the  appointed  day,  his  right  of  elec- 
tion is  gone,  and  the  promisee  is  entitled  to  the  money .^'  And 
where  the  bargain  was  to  pay  a  widow  for  her  dower  ''eight 
hundred  dollars,  or,  in  lieu  thereof,  twenty  dollars  semi-an- 
nually" during  her  life,  it  was  held  that,  on  the  party's  failure 
to  pay  a  twenty  dollar  instalment,  he  became  liable  to  be  sued 
for  the  eight  hundred  dollars.**  So,  if  a  debtor  has  the  option 
to  make  payment  in  one  of  three  ways  by  a  certain  time,  then, 
if  he  suffers  the  time  to  elapse  without  paying,  the  option  passes 
to  the  creditor,  who  may  enforce  which  he  will.*® 

§  787.  Oomplications — ^may  arise,  wherein  the  application 
of  the  rule  we  are  considering  will  be  less  plain.  Or  the  terms 
of  the  contract  or  its  nature  may  furnish  the  guide  in  place  of 
the  rule.  As  the  facts  of  cases  differ,  and  the  new  ones  will 
almost  certainly  vary  from  the  old,  it  is  believed  that  the  prac- 
titioner will  be  best  served  by  leaving  the  question  here."* 

§  788. .  Further  help— on  this  subject  of  election  may  be  de- 
rived from  the  elucidations  of  its  correlative  subject;  namely, — 

n.    Waiver. 

§  789.  Elsewhere. — ^The  doctrine  of  waiver  is  in  some  de- 
gree elucidated  in  our  chapter  on  the  consideration." 

§  790.  Extent  of  doctrine. — ^Waiver,  equally  with  its  coun- 
terpart election,"  pervades  nearly  or  absolutely  every  depart- 
ment of  the  law  and  judicial  practice,  civil  and  criminal.*^  In 
the  law  of  contracts, — 


MHarlor  v.  Texas,  etc.  Ry.,  21 
Fed.  383;  PhiUips  v.  Cornelius 
(Miss),  28  So.  871. 

1*  Waggoner  v.  Cox,  40  Ohio  St 
S39. 

»Corbln  v.  Fairbanks,  66  Vt. 
538.  As  affirming  the  doctrine  of 
this  section  generally,  Collins  v. 
Whigham,  58  Ala.  438. 

'^Consnlt,  for  example.  Ford- 
ley's  Case,  1  Leon,  68;  Mulcahey 
T.  Emigrant  Indus.  Sav.  Bank,  89 
K  T.    435;    Price    v.    Nixon,    6 


Taunt.  838;  Jones  v.  Kemp,  49 
Mich.  9;  Clark  ▼.  Dickinson,  74  N. 
Y,  47;  Perry  v.  Watts,  67  Ga.  602; 
Dessert  y.  Scott,  68  Wis.  390; 
White  y.  Hancock.  2  C.  B.  880; 
Blitz  y.  Union  Steamb.  Co.,  51 
Mich.  558;  Weston  y.  Metropolitan 
Asy.  Dist,  9  Q.  B.  D.  404;  Moale 
y.  Baltimore,  61  Md.  224. 

2s  Ante,  §§  94-100. 

«»  Ante,  8  777. 

24  For  expositions,  see  1  Bishop, 
Crlm.  Law,  §g  995-1007,  1  Bishop, 
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§  791.  On  what  principles. — The  doctrine  rests  on  one,  or 
another,  or  on  all  in  combination,  of  the  following  three  prin- 
ciples, as  the  special  facts  and  nature  of  the  particular  case 
indicate;  namely,  the  principle  of  contract  by  mutual  concur- 
rence of  the  wills,  the  principle  of  contract  created  by  law,  and 
the  principle  of  estoppel. 

§  792.  Defined. — Waiver  is  where  one  in  possession  of  any 
right,  whether  eonferred  by  law  or  by  contract,  and  of  full 
knowledge  of  the  material  facts,  does  or  forbears  the  doing  of 
something  inconsistently  T\"ith  the  existence  of  the  right  or  of 
his  intention  to  rely  upon  it;  thereupon  he  is  said  to  have 
■waived  it,  and  he  is  precluded  from  claiming  anj'thing  by  rea- 
son of  it  afterward.    To  illustrate, — 

§  793.  Right  under  law — (Sta.tute  —  Constitution). — ^Any 
right  derived  from  the  law  may  be  waived."  Thus,  the  right 
to  be  notified  of  a  judicial  proceeding,  Or  to  be  summoned  in 
a  particular  form,  is  waived  by  an  unconditional  appearance," 
An  innkeeper  waives  his  lien  on  the  goods  of  a  guest  if  he 
■wrongfully  sells  them."  And  where  a  statute  forbids  a  stock- 
hnMer  to  transfer  his  stock  on  the  books  of  a  bank  while  in- 
dtuied  to  it,  the  bank  may  still  make  the  transfer,  thereby  re- 
linquishing the  benefit,  and  giving  the  transferee  a  perfect 
title."  The  right  of  appeal  and  all  similar  rights  may  be 
waived."  So  may  a  privilege  conferred  by  the  State  or  Na- 
tional Constitution.'"    Again, — 

§  794.  Landlord  and  tenant — CPorf«t«re)- — Where  a  lease 
of  lands  subjects  the  lessee's  estate  to  forfeiture  if  he  assigns 


Crlm.  ProcRd,  55  117-126,  and  va. 
rious  other  plai^ea. 

;6  Ante,  ii  iH-98.  A  contract 
wUereby  jiai'tles  undertake  to 
waive  In  advance  the  right  to  re- 
son  to  the  courts  (or  the  prolec- 
tectlon  ot  their  rights  or  deter- 
mination of  Ibelr  liabilities  is 
void.  B.  4  O.  R.  R.  V.  Stankard, 
56  Ohio  SL  224,  43  N.  E.  577,  GO 
Am.  St.  Rep.  745,  49  L.  R.  A.  381; 
Home  Ins.  Co.  v.  Morse,  20  Wall. 


445. 

i»  Christal  v.  Kelly.  88  N,  Y.  285; 
Handy  v.  Insurance  Co.,  37  Ohio 
St.  366;  ■Williams  v.  Kimball,  133 
Mass.  214;  Catlln  v.  Hlcketts,  91 
N.  Y.  668. 


"  Mulllner  v.  Florence,  3  Q.  B. 
D.  484. 

*s  National  Bank  v.  Watsontown 
Bank,  106  U.  S.  217. 

'»  Ogdenaburgh,  etc.  R.  H.  v.  Ver- 
mont, etc.  R.  R.,  63  N.  T.  176; 
Kirk  V.  Hamilton,  102  U.  S.  68: 
Stryker  v.  Rivers,  47  la.  108. 

30  Simmons  v.  Anderson,  56  Ga. 
53:  Lee  v.  Tillotson.  24  ■Wend.  337. 
35  Am.  D.  624;  Home  Ins.  Co.  v. 
Security  Ins.  Co..  23  ■Wis.  171; 
Ferguson  v.  Landram,  5  Bush.  230, 
96  Am,  D.  350;  Tone  v.  Columl>us, 
39  Ohio  St.  2S1.  48  Am.  R.  438; 
Pierce  v.  Somerset  R-  Co..  171  U. 
S  641,  43  L.  Ed.  316,  19  Sup.  Ct  64. 
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it,  or  permits  an  auction  on  the  premises,  or  neglects  to  pay 
rent,  or  the  like,  and  thereupon  the  lessee  does  or  suffers  the 
prohibited  thing,  the  lessor  will  waive  the  forfeiture,  so  as  never 
afterward  to  be  permitted  to  insist  upon  it,  should  he  take  pay 
for  subsequent  rent,  or  do  an3rthing  else  by  which  in  legal  effect 
he  recognizes  the  continued  existence  of  the  lease.*^    So, — 

§  793.  Time  and  manner  of  performance. — ^A  party  to  a  con- 
tract may  so  waive  any  objection  to  its  performance  in  time  or 
manner,  that,  though  in  fact  it  has  not  been  in  these  respects 
in  accord  with  the  stipulations,  the  mutual  rights  of  the  par- 
ties will  thereafter  be  the  same  as  though  there  had  been  a  lit- 
eral fulfilment.**  In  which  case,  for  example,  if  the  contract 
is  under  seal  and  the  waiver  is  oral,  an  action  of  covenant  rather 
than  one  adapted  to  a  parol  undertaking  will  be  proper.*'  The 
distinction  between  this  sort  of  case,  and  that  in  which  the 
change  will  be  held  to  constitute  a  new  contract,  is  not  quite  so 
plainly  drawn  in  the  adjudged  cases  as  we  might  desire ;  still 
its  existence,  in  point  of  legal  doctrine,  is  well  established'.** 
An  instance  occurs  where  the  time  of  the  doing  has  been  post- 
poned at  the  other  party's  request,  or  by  mutual  acquiescence, 
but  this  operates  practically  to  enlarge  the  time.**    If  the  con- 


si  Coon  ▼.  Brickett,  2  N.  H.  163; 
Western  Bank  v.  Kyle,  6  Gill,  343; 
Clark  T.  Jones,  1  Denlo,  616,  43 
Am.  D.  706;  McGlynn  v.  Moore, 
25  Cal.  384;  McKildoe  v.  Darra- 
cott,  13  Grat  278;  Toleman  v. 
Portbury,  Law  Rep.  6  Q.  B.  245, 
248;  Mitchell  y.  Steward,  Law 
Rep.  1  Eq.  541;  Grim  wood  ▼.  Moss, 
Law  Rep.  7  C.  P.  360;  Granite 
Bldg.  Corp.  T.  Greene,  25  R.  I.  586, 
57  Atl.  649 ;  Morrison  v.  Smith,  90 
Md.  76,  44  Att.  1031.  If  the  lessor 
has  knowledge  of  the  breach. 
Mulligan  t.  Hollingsworth,  99  Fed. 
216. 

«  National  Life  Ins.  Co.  y.  Tul- 
lldge.  39  Ohio  St.  240;  Taylor  y. 
Prestidge,  33  La.  An.  41;  Defen- 
baugh  y.  Weaver,  87  111.  132; 
Lounsbury  y.  Beebe,  46  Conn.  291; 
Osborne  y.  Flood,  11  Bradw.  408; 
Marsh  y.  Bellew,  46  Wis.  36;  Bast 
T.  Byrne,  51  Wis.  531.  37  Am.  R. 
841;  Seileck  y.  Griswold,  49  Wis. 
S9;  McArthur  Bros.  Co.  y.  Whit- 


ney, 202  111.  527,  67  N.  B.  163; 
D.  C.  y.  Camden  Iron  Works,  181 
U.  S.  453,  45  L.  Ed.  948,  21  S.  Ct 
680. 

ss  Monocacy  Bridge  y.  American 
Iron  Bridge  Manuf.  Co.,  2  Norris, 
Pa.  517. 

s^McCombs  y.  McKennan,  2 
Watts  &  S.  216,  87  Am.  D.  505; 
Wilhelm  y.  Caul,  2  Watts  ft  S. 
26;  Fisher  y.  Smith,  48  111.  184; 
Stead  y.  Dawber,  10  A.  ft  ES.  57, 
64;  McNaughter  y.  Cassally,  4  Mo- 
Lean,  530;  Efz  parte  Booker,  18 
Ark.  338;  Burrill  y.  Saunders,  36 
Me.  409;  Vroman  y.  Darrow,  40 
111.  171;  Cuff  y.  Penn.  1  M.  ft  S. 
21;  Chicago,  etc.  Ry.  y.  Van  Dre- 
sar,  22  Wis.  511;  Adams  y.  Hill, 
16  Me.  215;  Palmer  y.  Stockwell, 
9  Gray,  237;  Shaw  y.  The  Turn- 
pike, 2  Pa.  454;  Dare  y.  Spencer, 
5  Blackf.  491. 

85  Smith  y.  Snyder,  77  Va.  432; 
Lawson  y.  Hogan.  93  N.  T.  39; 
Swift  y.  U.  S.,  14  Ct.  of  CI.  308; 
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tract  requires  maDufaotured  goods  to  be  inspected  by  a  speci- 
fied person,  but  the  party  receiving  them  haa  them  inspected  by 
another,  such  party  cannot  object  to  tbe  personality  of  the  in- 
spector.'* A  person  who  has  bargained  to  buy  of  another  a  safe 
of  a  particular  description,  if  he  accepts  one  of  another  descrip- 
tion, nor  offers  to  return  it,  thereby  waives  the  difference,  and 
be  mast  pay  the  contract  price."  One  who,  before  default  by 
the  other  party,  disables  himself  to  perform,  thereby  waives  the 
doing  by  such  party  of  acts  which,  but  for  the  disability,  would 
be  conditions  precedent  to  his  maintaining  a  suit  on  the  con- 
tract.*' The  waiver  may  be  by  acta  after,  the  same  as  before, 
default;  as,  where  one  acquiesces  in  tbe  doing  to-day  of  what 
ought  to  have  been  done  yesterday." 

§  796.  The  principle—on  which,  in  various  cireumsttmces, 
a  performance  in  time  or  manner  differing  from  the  stipula- 
tions, which  are  waived,  is  accorded  the  same  effect  as  a  literal 
performance,  is  evidently  that  of  estoppel."  A  party  who, 
standing  by,  has  concurred  in  and  accepted  what  the  other  did 
in  fulfilment,  is  not  in  a  position  to  deny  that  the  contract  has 
been  fulfilled.    To  illustrate,— 

§  797.  In  Infloranoe  law.— A  policy  of  insurance  specifies 
the  time  and  manner  of  notifying  the  insurer  of  a  loss,  and 
proving  it.  But  if,  after  the  loss,  the  proper  officer  of  the  in- 
surance company,  instead  of  standing  upon  his  right  to  have 
such  notification  and  proof,  goes  upon  tbe  ground  and  agrees 
with  the  insured  as  to  the  valuation,  the  transaction  constitutes 


OleaBon  v.  U.  S.,  33  Ct.  of  CI.  65; 
see  Vider  v.  Ferguson,  SS  III.  App- 
136.  But  right  to  damages  for  fail- 
ure to  complete  contract  in  time 
limited  Is  not  necessarily  waived 
by  permitting  or  requiring  default- 
ing part;  to  complete  It  Johnson 
V.  Henry,  127  Mich.  548,  86  N.  W. 
1027. 

»  Hobart  v.  Beers,  26  Kin.  329. 

»'  Macher  v.  Swarti,  60  la.  710. 
And  see  Comstock  v.  Sanger,  Gl 
Mich.  497;  Hlrshhorn  v.  Stewart. 
49  la.  4IS.  Tbla  sort  of  doctrine 
does  not  apply  to  a  structure 
which  one  has  l)ulit,  not  accord- 
ing to  contract,  on  the  land  of  an- 
other who,  therefore,  can  do  no 
otherwise  than  accept  it    Levy  v. 


Schwartz,  34  La.  An.  209;  Mons- 
han  V.  Fitzgerald,  164  III.  B25,  45 
N.  B.  1013;  cf:  Charley  v.  Pott- 
hoff,  118  Wis.  258,  S5  N.  W.  124. 

*»  Woolner  v.  Hill,  93  N.  Y.  B7S, 
681;  Stubbing  Ca  v.  World's  Co- 
lumbian Ex..  110  111.  App.  210. 

»»  Ante.  !  794 ;  Jordan  v.  Rhodes, 
S4  Oa.  478;  Nibbe  v.  Brauhn.  24 
111.  268;  McCord  v.  West  Fellctuia 
R.  R.,  3  La.  An.  285;  Lagrave  r. 
Fowler,  4  La.  An.  243;  Fox  t. 
Harding,  7  Cush.  616;  I^wrence 
T.  Davey,  28  Vt  264;  Baldwin  t. 
Famsworth,  1  Pairf.  414,  26  Am. 
D.  Z52;  Byster  v.  Parrott  83  IIL 
617. 

*a  Ante,  3  264  et  seti. 
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a  wairer,  by  the  eompany,  of  the  steps  set  down  in  the  policy.*^ 
And  so  does  anything  else  of  a  similar  sort/'  If,  where  the 
insurer  has  thus  waived  the  steps,  leaving  the  insured  to  be- 
lieve them  not  required,  the  former  could  insist  on  being  re- 
leased from  payment  because  they  were  not  taken,  he  would 
have  misled  the  latter  to  his  great  detriment, — exactly  what 
the  doctrine  of  equitable  estoppel  was  introduced  into  the  law 
to  prevent.**  Again,  where  a  policy  is  by  its  terms  forfeited  if 
a  payment  is  jiot  made  in  a  time  or  manner  pointed  out,**  the 
insurer  waives  the  forfeiture  if  he  voluntarily  accepts  payment 
in  another  time  or  manner.*'  Were  this  not  so,  the  insurer 
would,  in  accepting  the  money  or  other  thing  rendered  in  pay- 
menty  have  misled  the  insured  to  his  detriment,  in  violation  of  • 
the  rule  in  estoppel.  Once  more,  if  the  insured  is  to  make 
yearly  payments,  and  the  omission  of  one  is  to  forfeit  the  policy, 
but  from  each  payment  there  is  to  be  a  deduction  ascertain- 
able by  the  insurer  whose  duty  it  is  to  notify  the  insured  of  the 
amount,  then,  should  this  notice  in  a  particular  instance  not  be 
given,  there  can  be  no  forfeiture  for  the  non-payment.  It  is 
waived.**  In  this  case,  also,  if  the  doctrine  of  equitable  es- 
toppel were  not  applied,  the  insurer  would  have  eatrapped  the 
insured  to  his  injury. 

§  798.  Other  illustrations — ^will  be  discovered,  by  the  dis- 
cerning reader,  in  any  of  the  cases  which  are  cited  to  the  doc- 
trine itself.*^ 


«i  Suaquehanna  Mat  Fire  Ins. 
Co.  V.  Staats,  6  Out  Pa.  529;  Ger- 
man Ins.  Co.  V.  Allen,  69  Kan.  729, 
77  Pac.  629.  And  where  an  insur- 
ance company,  with  knowledge  of 
breach  of  conditions  Of  a  policy, 
continues  to  recognize  its  liability 
by  demanding  proofs  of  loss,  it 
waives  the  defense  based  on  such 
breach  of  the  policy.  Fidelity 
Mut  Fire  Ins.  Co.  v.  Murphy 
(Neb.).  95  N.  W.  702.  But  where 
after  a  loss,  the  insurer  makes  an 
InTestigation  and  the  insured  signs 
a  stipulation  that  such  investiga- 
tion shall  not  operate  as  a  waiver, 
there  is  no  waiver.  Hayes  v.  U. 
8.  Fire  Ins,  Co.,  132  N.  C.  702.  44 
a  E.  404. 

«>  Pennsylvania  Fire  Ins.  Co.  y. 


Dougherty,  6  Out.  Pa.  568.  See 
Continental  Ins.  Co.  v.  Cummings, 
98  Tex.  115,  81  S.  W.  705. 

"Ante,  §  284. 

**  Mutual  Life  Ins.  Co.  v.  French, 
30  Ohio  St  240  ,27  Am.  R.  443. 

4s  Phoenix  Ins.  Co.  v.  Lansing,  IS 
Neb.  494;  Thompson  v.  Knicker- 
bocker Life  Ins.  Co.,  104  U.  S.  252; 
Miller  v.  Life  Ins.  Co.,  12  Wall. 
285;  White  v.  McPeck,  185  Mass. 
451,  70  N.  B.  463;  Hartford  Life^ 
Ins.  Co.  v.  Unsell,  144  U.  S.  450, 
36  L.  Bd.  500,  12  S.  Ct  674. 

4e  Phoenix  Mut.  Life  Ins.  Co.  v. 
Doster,  106  U.  S.  30;  Manhattan 
Life  Ins.  Co.  v.  Smith,  44  Ohio  St 
156,  54  N.  B.  422,  58  Am.  R.  810. 

4T  See,  for  example,  cases  cited 
ante,     S§     794,     795;     Rump     t^ 
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§  799.  Enowledj^fl — of  the  facts  is  indispeassble  in  waiver, 
which  does  not  take  effect  by  anything  done  in  ignorance  of 
theni.<»    Thus,— 

§  800.  Breach  of  conditioo. — By  no  act  does  one  waive  the 
breach  of  a  condition  in  his  contract,  if  the  fact  that  it  is  broken 
is  unknown  to  him.**    And — 

§  801.  Defect  in  mannfactnre. — If,  in  an  article  manofac 
tured  under  a  contract,  there  is  8  latent  defect,  in  ignorance 
whereof  the  party  accepts  it,  he  does  not  thereby  waive  his 
right  to  recover  damages  for  the  defect."    Again, — 

§  802.  Stoppage  in  transitu. — By  the  law  of  sales,  if,  after 
one  has  sold  goods  to  another,  and  while  they  are  in  the  pes- 
session  of  warehousemen  and  common  carriers,  yet  not  other- 
wise delivered,  the  purchaser  becomes  insolvent,  the  seller 
may  reclaim  and  hold  them  unless  the  other  will  pay  for  them. 
This  is  termed  stoppage  tn  transitu."  But  the  right  thus  to 
reclaim  them  may  be  waived.  So  that,  for  example,  should  the 
seller,  with  full  knowledge  of  the  facts,  attach  them  as  the  prop- 
erty of  the  buyer,  instead  of  stopping  them  as  in  transitu,  this 
right  is  gone.  '*  But  if  he  is  ignorant  of  the  fact  that  their 
transit  has  not  ended,  and  by  reason  thereof  takes  the  like 
step,  he  may  stop  them  and  decline  to  press  his  suit,  on  the 
truth  coming  to  his  knowledge." 

§  803.  Act  of  waiver. — The  foregoing  sections  furnish  illus- 
trations of  the  act  by  which  a  waiver  is  constituted.    A  secret 


Schwarti,  EG  la.  611;  Lake  t. 
Lewis.  16  Nev.  94;  Hill  v.  Town- 
send,  69  Ala.  2S6;  Jones  v.  Trinity 
Parish  Veatry,  19  Fad.  59.  See  N. 
W.  Mut.  ldt«  Ins.  Co.  V.  Kidder, 
1C2  Ind.  3S2,  TO  N.  B.  4S9,  66  U 
R.  A.  89. 

*»Ante,  1  783;  Darnley  v.  Lon- 
don, etc.  Ry.,  Law  Rep.  2  H.  L.  43, 
67;  Benedict  v.  Miner,  U  111.  19; 
Boynton  v.  Braley,  54  Vt.  92.  And 
see  Hopkins  t.  Brlggs,  41  Mich. 
175;  St.  Bartliolomew  v.  Wood,  30 
Smith,  Pa.  219;  U.  3.  v.  WalBh, 
116  Fed.  697,  62  C.  C.  A.  419;  Todd 
Co.  T.  Farmers*  Mut.  Fire  Ins.  Co., 
137  Mich.  188,  100  N.  W.  442,  11 
Det.  L.  N.  266. 

"Gray    v.   Blanchard,    8    Pick. 


284,  292;  Robertson  r.  Hetropoli- 
Un  Life  Ins.  Co.,  88  N.  Y.  541; 
Bennecke  v.  Connecticut  Mut  Ins. 
Co..  105  U.  8.  366. 

"Cassidy  t.  Le  Fevre,  4S  N.  T. 
562;  Straws  v.  Cogswell,  28  I'.L 
457;  Moulton  T.  McOwen,  103  Mass. 
587. 

"2  Kent,  Com.  640;  loslee  v. 
Lane,  57  N.  H.  454;  £i' parte  Rose- 
Tear  China  Clay  Co.,  11  Ch.  D. 
560;  Kendal  t.  Marshall,  11  Q.  B. 
D,  3B6;  Kemp  v.  Folk,  7  Ap,  Cas. 
573,  35  Bng.  Rep.  396,  and  Hoak's 
note. 

"Woodruir  V.  Noyea,  16  Conn. 
335. 
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purpose  is  not  enough,**  nor  is  the  silence  of  one  who  is  under 
no  duty  to  speak ;  "*  but  there  must  be  language  or  conduct 
duly  expressing  or  exemplifying  the  intent.'* 

§  804.  Estoppel  —  Executed  —  (Consideration) . — ^We  have 
seen  that,  to  a  large  extent,  the  binding  effect  of  waiver  pro- 
ceeds from  the  doctrine  of  estoppel,"^  where  no  consideration 
is  required.'*  Moreover,  an  executed  waiver,  even  though  it 
was  in  the  nature  of  an  ordinary  contract  and  voluntary,  fol- 
lows the  rule  of  other  executed  contracts,  which  are  good  with- 
out a  consideration ;  **  so  that  if,  in  fact,  no  return  for  it  was 
made,  it  was  like  any  other  gift,  and  it  cannot  be  recalled.*^  On 
these  grounds, — 

§  805.  Simultaneous  with  performance. — ^If,  when  perform- 
ance is  due,  a  party  called  upon  refuses  to  do  the  substance  of 
the  thing  required  by  his  contract,  yet  does  not  interpose  an 
available  objection  as  to  time  and  manner,  he  thereby  waives 
the  objection,  which  afterward  he  is  too  late  to  bring  forward ; 
nor  can  he  claim  that  the  waiver  was  without  consideration.*^ 
So  an  acceptance  of  what  one  does  as  under  his  contract,  yet  in 
time  and  manner  differing  from  its  stipulations,  and  proceeding 
from  no  separate  consideration,  will  be  good." 

§  806.  Bight  given  by  law — (Consideration).— It  has  already 
been  sufficiently  explained,  that  a  party  may  waive  any  right 
which  the  law  offers  him,*'  and  no  consideration  is  necessary  to 
make  the  waiver  binding."    Still, — 


MWeat  V.  Piatt,  127  Mass.  367. 

MAnte,  {  288;  Texas,  etc.  Ry.  t. 
Rust,  19  Fed.  239;  Hamlin  v. 
Sean,  82  N.  T.  327. 

MAnte,  §  7^3;  Mattocks  v. 
Toung,  66  M«.  459;  Hutcheson  v. 
McNutt,  1  Ohio,  14,  21;  Howard 
T.  Holland  Schools,  60  Mich.  94; 
Cohrt  T.  Kock  66  la.  668.  See 
Londenback  Fertilizer  Co.  v.  Tenn. 
Phoephate  Co.,  121  Fed.  298,  68  C. 
a  A.  220,  61  L.  R.  A.  402. 

•T  Ante,  §§  791,  796-798. 

MAnte,  §  283. 

wAnte,  S§  80-84. 

M  Lawrence  v.  Dole,  11  Vt.  549. 

c^Dnnlap  v.  Hunting,  2  Denio, 
648,  43  Am.  D.  763;  Merritt  t.  Ck)t- 
Um  States  Life  Ins.  Co.,  66  Oa. 


103;  Morgan  t.  Steams,  40  Cal. 
434;  Dresel  t.  Jordan,  104  Mass. 
407;  Stover  v.  Flack,  30  N.  Y.  64; 
Connelly  v.  Devoe,  37  Conn.  570; 
Pullman  v.  Coming,  5  Selden,  93; 
Corbitt  y.  Stonemetz,  15  Wis.  170. 
And  see  Long  Island  Ferry  v.  Ter- 
bell,  48  N.  Y.  427;  Skinner  v.  Os- 
good, 83  111.  App.  454;  also,  see 
Cheney  ▼.  Bilb^,  74  Fed.  52,  20  C. 
C.  A.  291,  36  U.  S.  App.  720. 

•sAnte,  §§  796,  797;  Porter  ▼. 
Stewart,  2  Aikens,  417;  Warren  T. 
Mains,  7  Johns.  476;  O'Bannon  y. 
Relf,  7  Dana,  320;  Lawrence  y. 
Dayey,  28  Vt.  264;  Haskell  y. 
Blair,  3  Cush.  534. 

esAnte,  §  793. 

•«Ante,  SS  94-98. 
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§  807.  FromiBe  to  waive —  (Coiisideraticm  —  License). —  In 
cases  Dot  within  the  foregoing  principles,  an  executory  prom- 
ise to  waive  a  stipulation  in  a  contract  is,  at  most,  a  mere  license, 
which  may  be  withdrawn  at  pleasure,  unless  founded  on  a  con- 
sideration." 

The  Doctrine  of  this  Chapter  restated. 

§  808.  Whenever,  by  law  or  by  contract,  a  party  has  laid  be- 
fore him  a  variety  of  steps,  the  taking  of  one  of  which  excludes 
another  or  the  rest,  he  must  choose  between  tbeni.  After  his 
choice  is  made,  and  by  words  or  by  acts  expressed  in  a  manner 
suited  to  the  particular  case,  he  cannot  reverse  it;  he  is  said 
to  have  elected  the  one  step  and  waived  the  other.  This  doc- 
trine presents  itself  in  various  aspects  under  the  differing  facts 
of  cases,  as  explnined  in  the  foregoing  sections.  Be[)etitions  do 
not  seem  to  be  here  desirable. 
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OHAPTEB  XXZ. 

RESCISSION  OP  THE  CONTRACR 

f  809-811.  Introduction. 

81^822.  By  mutual  consent 

823-836.  By  one  party  as  of  right 

837-841.  Wron^ully  by  a  party. 

842.  Doctrine  of  chapter  restated. 

§  809.  Defined. — ^We  have  already  seen,  that  rescission  is  the 
avoiding  of  a  voidable  contract^  By ' '  voidable' '  is  here  meant, 
not  merely  a  contract  voidable  in  its  nature,  but  any  one  which 
under  the  circumstances  may  be  avoided  by  the  particular 
means  employed. 

§  810.  Elsewhere.— Under  the  titles  *' Fraud"  and  '* Mis- 
take," this  subject  is  considerably  explained,^  and  it  is  more 
or  less  so  in  other  connections.*  Release,  to  be  treated  of  in  tha 
next  chapter,  is  analogous  to  rescission.  i 

§  811.  How  chapter  divided. — ^We  shall  consider  rescission,. 
L  By  mutual  consent;  II.  By  one  party  rightfully,  because  of 
something  in  the  terms  of  the  contract  or  the  conduct  of  the 
other;  m.  Wrongfully,  by  one  party,  the  other  not  consenting., 

L    By  Mutual  Consent 

§  812.  Power  and  purpose. — ^The  unmaking  of  a  contract 
is  within  the  power  which  made  it,  and  is  equally  efifectual.* 
It  requires  the  same  concurrence  of  the  wills,  nor  will  any- 
thing short  su£Sce.* 

§  813.  Consideration. — ^The  mutual  release  from  the  old  con- 
tract is  an  adequate  consideration  for  the  rescission.* 


I  Ante,  §  679. 

«Ante.  §§  679-683,  688,  707-713. 

•Ante,  §§  130,  135,  174,  273,325- 
827,  332,  726,  741. 

*  Shellenbarger  v.  Blake,  67  Ind. 
75;  Mills  T.  Oddy,  1  Gale,  92,  6 
Car.  it  P.  728. 

>Ck)oper  v.  Mcllwain,  58  Ala. 
296;  Rockclifle  v.  Pearce,  1  Fost. 

23 


ft  P.   300;    Heinekey  .v.  Earle,  8 
Ellis  &  B.  410. 

•  Kelly  V.  Bliss,  54  Wis.  187. 
Compare  with  ante,  §  68;  Morrill 
V.  Colehour,  82  111.  618;  Kent  t. 
Reynolds,  8  Hun,  559;  Crawford 
V.  Colyer,  12  Ky.  L.  Rep.  990; 
Flegal  V.  Hoover,  156  Pa.  St  276, 
27  AU.  162,  33  Wkly.  Notes,  Cas. 
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§  814.  Special  formalitiefl.— The  Statute  of  Frauds  and 
other  like  statutes  which  require  certain  specified  contracts  to 
be  in  writing,  and  the  rules  of  the  commoQ  law  which  render  a 
seal  essential  to  some  others,  do  not  extend  to  the  rescission; 
therefore,  within  explanations  already  given,''  it  may  be  oral.' 
Hence, — 

§  815.  How  mutnaJly  rescind. — If  the  contract  is  founded 
in  mutual  promises,  whether  verbal  or  in  writing, — or,  if  in 
writing,  wliether  the  law  requires  it  to  be  so  or  not, — the  par- 
ties can  jointly,  before  anything  is  done  under  it,  withdraw 
these  promises;  and  thereby,  whether  the  withdrawal  is  oral 
or  written,  it  will  be  ended.*  Or,  if  it  was  under  seal,  they  can 
mutually  do  the  same  thing  with  the  sam,e  effect,  merely  adding 
the  destruction  of  the  seal."*  So  much  is  plain.  But  something 
less  OP  different  will  not  unfrequently  suffice,  and  the  facts  of 
cases  vary.    Thus, — 

§  S16.  Implied— (Both  in  fault).— The  mutual  consent  to 
a  rescission  need  not  be  by  express  words,  being  equally  valid 
if  implied."  It  is  sufficiently  implied,  for  example,  where  both 
parties  are  in  default,  so  that  neither  can  sue  the  other;  or 


29;  Barrle  T.  King,  105  lU.  App. 
426. 

T  Ante,  ifi  151-153. 

■  Ante,  a  134,  174;  D&vU  v.  Ins- 
coe.  84  N.  C.  396;  lUz  r.  Walt.  11 
Price,  618;  Dearborn  t.  Cross,  7 
Cow.  43;  Guthrie  ▼.  Tbompson,  1 
Or.  353. 

B  Stead  V.  Dawber,  10  A.  &  E.  G7, 
65;  Coles  v.  Trecotbick,  9  Ves.  234, 
260;  Forbes  t.  Smiley.  56  Me.  174; 
Waugh  T.  Blevtns,  68  N.  C.  167; 
Goman  v.  Salisbury,  1  Vera.  240; 
Gatlln  v.  Wilcox,  26  Ark,  309; 
Cutler  V,  Smith,  43  Vt.  577;  Guth- 
rie v.  Thompson,  1  Or.  353;  Ward 
V.  Walton,  1  Ind.  75;  Beach  v. 
CovUlard.  4  Cal.  315;  Hatches  t. 
Minor.  9  Sm.  &  M.  544,  48  Am.  D. 
727;  Moore  v.  Shenk,  3  Barr,  13, 
46  Am.  D.  618;  Lauer  v.  Lee,  6 
Wright,  Pa.  165;  Bomm  v.  Gar- 
land, 9  Ala.  452;  Mills  v.  Riley,  7 
Ind.  137;  Cent  C.  &  C,  Co.  T.  Good 
ft  Co.,  120  FoA.  798,  57  a  C.  A. 
161. 


">  Hatthewson  v.  Lydlate,  Gto. 
Eltz.  646;  Cross  T,  Powel,  -Cro. 
EIIz.  483.  See,  further,  as  to  an- 
nuUiog  a  sealed  Instrument,  ante, 
31  130-138;  McDonald  v.  Mountain 
Lake  Water  Co.,  4  Cal.  335;  Union 
Bank  v.  Call,  6  Fla.  409.  Where 
a  parol  contract  rescinding  a  coa- 
tract  under  seal  has  been  acted 
upon,  BO  that  it  would  be  inequi- 
table to  bold  the  parties  to  tke 
original  contract,  the  rule  that  the 
contract  must  be  discharged  in  the 
same  form  as  that  in  which  it  was 
made  does  not  apply  ArbogasC  T. 
MyliUB,  55  W.  Va.  101.  46  S.  E.  809. 

iiWheeden  v.  Fiske,  50  N.  H. 
125:  Fine  v.  Rogers,  15  Mo.  315; 
Jonea  v.  Neale,  2  Pat  A  H.  339; 
Washabaugh  v.  Stauffer,  32  Smith, 
Pa.  497;  Webrli  v.  Rehwoldt  107 
111.  60;  Jewell  v.  Heddington.  57 
la.  92;  De  Bemardy  v.  Harding. 
8  Exch.  822;  Paul  f.  Ueserrey,  58 
Me.  419;  Evans  v.  Jacobltz,  67 
Kan.  249,  72  Pa&  848;    Greer  t. 
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where  both  discard  the  contract."  The  diflfering  cases  within 
this  principle  are  numberless.    For  further  example, — 

§  817.  Notice  and  acceptance. — ^If ,  even  before  the  time  for 
performance  arrives,  a  party  notifies  the  other  that  he  shall  not 
be  able  to  perform,  such  other  may,  should  he  so  elect,  rescind 
thereupon  the  contract.  The  case  will  then  be  one,  in  effect,  of 
rescission  by  mutual  consent.^* 

§  818.  Statu  quo — (Beclaimin^  consideration). — ^A  party,  to 
accomplish  an  adverse  rescission,  must  return  to  the  non-con- 
senting party  what  wiU  place  him  in  statu  quo,^*  If,  under  the 
mutual  rescission  which  we  are  now  considering,  the  contract 
rests  simply  in  mutual  promises,^*  the  parties  are  necessarily 
put  by  it  into  their  former  condition ;  but,  if  either  has  paid  to 
the  other  anything  for  the  promise  in  the  contract,  he  is  prima 
facie  entitled  to  have  or  recover  it  back.^*  It  is  otherwise  where 
one  means  to  make  to  the  other  a  present  of  such  considera- 
tion," or  where  it  is  itself  the  consideration  for  the  rescission. 
And,  from  a  complication  of  reasons,^* — 

§  819.  Destruction. — Surrendering  to  the  maker  a  promis- 
sory note,  to  be  destroyed,  is  as  complete  a  discharge  of  the 
liability  as  a  payment  of  it  in  money .^* 


Featherstone,  95  Tex.  654,  69  S. 
W.  69. 

"Harris  ▼.  Bradley,  9  Ind.  166; 
Ford  v.  Smith,  25  Ga.  675;  Parmly 
T.  Buckley,  103  111.  116;  KeUy  v. 
Short  (Tex.  Civ.  App.)»  75  S.  W. 
S77.  Or  where  defendant  refused 
to  perform  his  contract  with 
plaintiff  and  thereupon  a  new  con- 
tract was  made,  and  was  per- 
formed hy  defendant.  Agel  &  Le- 
Teln  T.  Patch  Mfg.  Co.  (Vt.),  58 
Ati,  792. 

u  Johnstone  t.  Milling,  16  Q.  B. 
D.  460,  467,  470,  471;  Mersey  Steel 
A  Iron  Co.  T.  Naylor,  9  Ap.  Cas. 
434,  442,  443;  Shaw  v.  Republic 
Life  Ins.  Co.,  69  N.  T.  2S6.  See 
Hobbe  T.  Columbia  Falls  Brick 
Ca,  157  Mass.  109,  31  N.  E.  756. 

MAnte,  §  679;  post,  §  833;  Hunt 
T.  Silk,  6  E&at,  449;  Jarrett  T. 
Morton,  44  Mo.  275;  Johnson  v. 
Walker,  25  Ark.  196;  BUington  t. 


King,  49  111.  449;  Young  v.  Ste- 
vens, 48  N.  H.  133,  2  Am.  R.  202, 
97  Am.  D.  592. 

«  Ante,  §§  76-79,  815. 

i«  Barber  v.  Lyon,  8  Blackf.  215; 
Clark  V.  King,  2  Car.  ft  P.  286; 
Jenkins  v.  Thompson,  20  N.  H. 
457;  Carter  v.  Carter,  14  Pick.  424; 
Lebanon  v.  Heath,  47  N.  H.  353; 
Kelsey  v.  U.  S.,  1  Ct.  of  CI.  374; 
Bales  V.  Weddle,  14  Ind.  349;  Har- 
ris V.  Bradley,  9  Ind.  166;  Chap- 
man y.  Shaw,  5  Oreenl.  59;  Smith 
V.  Lamb,  26  111.  396,  79  Am.  D. 
381;  Blood  v.  Enos,  12  Vt.  625,  36 
Am.  D.  363;  Middleport  Woollen 
Mills  V.  Titus,  35  Ohio  St.  253; 
Giles  y.  Eklwards,  7  T.  R.  181.  See 
Jones  y.  Loggins,  37  Miss.  546. 

17  Ante,  §  50. 

18  Ante,  §§  50,  82,  757,  804. 

M  Miller  v.  Tharel,  75  N.  C.  148; 
Paxton  y.  "Wood,  77  N.  C.  11.  And 
see  ante,  §  757. 
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§  820.  Executed. — A  contract  which,  being  executed  on  both 
aides,  has  fully  accomplished  its  mission,  is  not  the  subject  of 
rescission;  there  is  nothing  to  rescind.*"  A  reversal  of  what 
was  done  could  be  effected  only  by  a  new  agreement,  under  the 
formalities  required  in  any  new  transaction.'*    For  example, — 

§  821.  Cancelling  deed  of  land. — The  title  to  real  estate  can 
be  transferred  only  by  deed.  If,  then,  a  grantee  in  whom  land 
has  vested  delivers  back  his  deed  to  the  grantor,  or  if  it  is  can- 
celled by  mutual  consent,  the  grantor  is  not  thereby  reinvested 
with  the  ownership ;  though  in  some  circumstances  the  transac- 
tion may  amount  to  an  agreement  to  reconvey.^^  The  facta  of 
the  particular  case  may  vary  this  conclusion;  as,  if  the  deed 
has  not  been  recorded,  a  subsequent  conveyance  from  the  orig- 
inal grantor  to  a  third  person  will  transmit  the  title  to  the  lat- 
ter.*»  And  there  are  exceptional  States  in  which,  it  appears, 
the  surrender  of  an  unrecorded  deed  will  restore  the  seisin  to 
the  grantor." 

§  822.  Performed  on  one  side — (Broken). — If  the  contract 
has  been  performed  on  one  side,  and  only  money  remains  to  be 
paid  on  the  other  side,  the  discharge  from  this  indebtedness  can 
be  effected  only  in  the  same  way  as  from  any  other.  It  is  so 
likewise  of  a  claim  for  damages  resultmg  from  any  breach." 

IL    By  one  Party  rightfully,  because  of  Something  in  the  Terms 
of  the  Contract  or  the  Conduct  of  the  other, 

§  823.  Original  voidabili^. — Where  a  contract  ia  voidable  in 
its  inception, — as,  if  by  its  terms  one  of  the  parties  may  avoid 


w  Chapman    t.   SearlQ,    3   Pick. 
S8,  44. 
ii  Qulncy  v.    Tllton,    6    QreenL 

277. 

MKearalng  t.  Klllan.  18  Cal. 
*91;  Lawton  v.  Gordon,  34  Cal.  36, 
91  Am.  D.  G70;  Parsball  T.  Sblrta, 
64  Barb.  99,  104;  Linker  v.  Long, 
64  N.  C.  296;  Holbrook  v.  Tlrrell, 
9  Pick.  105;  Steel  v.  Steel,  4  Al- 
len, 417,  422;  Van  Hook  v.  Sim- 
mons, 25  Tes.  Supp.  323,  7S  Am. 
D.  573;  Fawoetts  v.  Klmmey,  33 
Ala.  261;  Gimon  v.  Davis,  36  Ala. 
689;  Kllley  v.  WlUon,  33  Cal.  690; 
Jordan  r.  Pollock,  14  Oa.  145;  Wll- 
eon  v.  Hill,  2  Beasley,  143;  Rad- 


nor T.  Wilson,  6  Hill,  N.  Y.  469; 
Connelly  t.  Skelly,  8  Blackf.  320; 
Morgan  t.  Elam,  4  Terg.  375; 
Grayeona  v.  Rlcbards,  10  L«[gh, 
67;  Parker  v.  Kane,  4  Wis.  1,  65 
Am.  D.  283;  Rogers  v.  Rogers,  S3 
Wla.  36,  40  Am.  R.  756;  Taliaferro 
v.  RoltoD,  34  Ark.  B03.  And  see 
antB,  g  758;  Goodwin  V.  Tyrrell, 
(Ariz.),  71  Pac.  906. 

as  Holbrook  r.  Tlrrell,  Bopra. 

"  Sawyer  v.  Peters,  60  N.  H. 
143;  Thomsoa  v.  Ward,  1  N.  H.  9; 
Naaon  V.  Grant,  21  Me.  ISO;  Par* 
ker  T.  Kane,  22  How.  U.  S.  1. 

"Neabitt  v.  McGehee,  26  Ala. 
748;  CuUar  v.  Smitb,  43  VL  577;. 


§§824r-827.] 


RESCISSION. 


841 


it,**— or,  if  it  is  illegal  in  one  only,*^— or,  if  it  is  oral,  yet  such 
as  the  Statute  of  Frauds  requires  to  be  written,^* — or,  if  it  was 
procured  of  one  party  by  the  fraud  of  the  other,^® — ^the  exposi- 
tions of  preceding  chapters  show  that  it  may  be  avoided,  or 
treated  as  null,  by  the  party  in  whom  is  the  right.    Beyond 

this, — 

§  824.  Hatter  subsequent — ^may  create  a  voidability,  au- 
thorizing rescission.  It  is  this  to  which  our  present  inquiries 
chiefly  relate.    Thus, — 

§  825.  Failure  of  consideration. — If  the  consideration  has 
failed,"  the  party  who  promised  on  the  strength  of  it  may  re- 
scind the  bargain.*^    Or, — 

§  826.  Unable  to  perform. — ^If  one  of  the  parties  is  or  be- 
comes unable  to  do  what  he  had  promised,*^ — ^as,  if  he  has  dis- 
posed of  the  thing,  or  otherwise  disqualified  or  disabled  him- 
self,"— ^the  other  is  entitled  at  his  election  to  rescind  the  con- 
tract.  And,  in  general  terms, — 

§  827.  Successive  steps — (Breach). — Ordinarily,  and  sub- 
ject to  limitations  which  will  appear  as  we  proceed,  where  a 
contract  requires  successive  steps  to  be  taken  by  the  respec-. 
tive  parties,  if,  when  a  step  becomes  due,  the  party  either  in 
words  or  by  their  equivalent  in  acts  declines  to  take  it,"*  or  is 
unable,"  while  the  other  is  ready  and  willing  to  do  his  part, 


Palmer  v.  Green,  6  Conn.  14;  Kid- 
der ▼.  Kidder,  9  Casey,  Pa.  268. 

MFltzpatrick  v.  Woodruff,  96  N. 
T.  661;  Fitzgerald  v.  Allen,  128 
Mass.  232;  In  re  Dames,  27  Ch.  D. 
172,  29  Ch.  D.  626;  Kuhns  t.  Gates, 
92  Ind.  66;  Barr  v.  Van  Dujm,  45 
la.  228;  Sanger  v.  Chicago,  66  111. 
606. 

»Ante,  SS  481,  482,  489;  Laf- 
ferty  v.  Jelley,  22  Ind.  471. 

><  Davis  V.  Townsend,  10  Barh. 
833. 

»Ante,  S§  679-681. 

••Ante,  §§  70,  71,  599. 

n  Robinson  v.  Bright,  8  Met 
Ey.  30;  Bonner  v.  Herrick,  3  Out 
Pa.  220;  Winfrey  v.  Drake,  4  Lea, 
293;  Mechanic's  ft  Trader's  Ins. 
Ca  V.  McLain,  48  La.  Ann.  1091, 
20  So.  278. 

u  Benson  v.  Co  well,  52  la.  137; 


Dougherty  v.  Central  Nat  Bank, 
12  Norris,  Pa.  227,  39  Am.  R.  750; 
Morrison  v.  Waggy,  43  W.  Va.  405, 
27  S.  E.  314. 

»»  Pratt  V.  Philhrook,  41  Me.  132; 
Miller  v.  Phillips,  7  Casey,  Pa.  218; 
In  re  Phoenix  Bessemer  Steel  Co., 
4  Ch.  D.  108;  Keys  v.  Harwood,  2 
C.  B.  905. 

*4  Bloomer  v.  Bernstein,  Law 
Rep.  9  C.  P.  588;  Chamber  of  Com- 
merce v.  Sollltt,  43  111.  619;  Mor- 
gan v.  Bain,  Law  Rep.  10  C.  P.  15; 
Suber  v.  Pullin,  1  S.  C.  273;  An- 
derson V.  Haskell,  45  la.  45;  De- 
ronen  v.  Romero,  110  La.  209,  34 
So.  415;  O'Neill  v.  Supreme  Coun- 
cil, etc.,  70  N.  J.  Sup.  410,  57  Atl. 
463. 

85  Ante,  §  826;  Shaflner  v.  Kil- 
lian,  7  Bradw.  620. 
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the  latter  may  rescind  the  contract.    Or,  if  he  chooses,  he  can 
sue  for  the  breach.    He  cannot  do  both." 

§  828.  Nature  of  required  breach. — Not  ereiT'  shortcoming 
of  a  party  will  authorize  the  other  to  rescind.*^  The  nature  of 
the  particular  ease  must  be  considered,  and  it  is  probably  im- 
possible to  state  a  rule  applicable  to  all  the  varying  facts.**  In 
an  English  case,  Littledale,  J.,  set  it  down  as  settled  "that,  if 
there  is  only  a  partial  failure  of  performance  by  one  party  to  a 
contract,  for  which  there  may  be  a  compensation  in  damages," 
there  cannot  be  a  rescission.**  In  some  other  English  cases, 
"the  true  question"  has  been  said  to  be,  "whether  the  acts 
and  conduct  of  the  party"  against  whom  the  rescission  is  nn- 
dertaken  "evince  an  intention  no  longer  to  be  bound  by  the 
contract.""  While  each  of  these  rulea  is  justly  to  be  applied 
in  the  circumstances  for  which  it  was  meant,  there  are  others 
in  which  its  attempted  application  could  only  mislead.    If  one 

*'*  CoddlngtOD  V.  Paleologo,  Law 
Rep.  2  Ex.  193:  BoulU  T.  Mitchell, 
S  Harris,  Pa.  371;  Powell  v.  Sam- 
mona,  31  Ala.  662;  Dodge  T.  Oree- 
W.  31  Me.  343;  Rogera  v.  Hanson, 
3E  la.  283;  Cromwell  r.  Wilkln- 
aon,  18  Ind.  3S6;  Goodrich  v.  Laf- 
flln,  1  Pick.  57;  Pierce  v.  Duncan, 
2  Fost  N.  H.  IS;  Mansfield  t. 
Trigg.  113  Mass.  3E0;  Cohrt  v. 
Kock,  6S  la.  658;  Rowe  v.  Rove, 
5  Bradw.  331;  Brewer  v.  Broad- 
wood,  22  Ch.  D.  105;  Ward  v.  Ka- 
del,  38  Ark.  174;  Brown  v.  Den- 
nlBon,  28  App.  DlT.  535,  SI  N.  T. 
Supp.  300. 

iTWeinti  T.  Hafner,  78  111.  27; 
Kramer  v.  Mesaner,  101  la.  88,  69 
N.  W.  1142.  Where  a  contractor 
has  unadvisedly  reluBed  to  per- 
form hia  contract,  he  may,  while 
the  altuation  of  the  matter  is  un- 
changed, retract  the  retusal  and 
go  on  with  the  contract,  though 
the  other  party  thereto  has  noti- 
fied him  that  he  will  hold  such 
refusal  to  be  a  default,  and  will 
sue  to  dlasolve  the  contract  Per- 
kins V.  Frazer,  107  La.  390,  31  So. 
773. 


'"Mersey  St«e1,  etc.  Co.  t.  Nay- 
nr,  9  Q.  B.  D.  648.  657. 


w  Franklin  v.  Miller,  4  A.  *  E. 
E99,  605.  And  see  Scott  V.  Kit- 
tanning  Coal  Co,  8  Norrls,  Pa.  231, 
33  Am.  R.  753;  Waco  Tap  Rail- 
road T.  Shirley,  45  Tex.  355;  Hat- 
ton  T.  Johnson.  2  Norrls,  Pa.  219; 
Cox  T.  McLaughlin,  G2  Cal.  590; 
Luce  T.  New  Orange  Industrial 
Ass'n,  68  N.  J.  Sup.  31.  52  Atl.  306. 

loFreeth  v.  Burr,  Law  Rep.  9 
C.  P.  208,  213;  Mersey  Steel,  etc. 
Co.  V.  Nay  lor,  Bupra.  And  see 
Stephens  t.  Wilkinson,  2  B.  ft 
Ad.  320;  Cox  v.  McLaughlin,  64 
Cal.  605;  Hartnett  v.  Baker,  4 
Del.  431,  56  Atl.  672,  Where 
there  Is  a  distinct  refusal  by  one 
party  to  be  bound  by  the  terms  of 
a  contract  In  the  future,  the  other 
party  may  treat  the  contract  aa 
at  an  end;  but  short  of  such  re- 
fusal. It  must  be  ascertained 
whether  the  action  of  the  party 
who  la  breaking  the  contract  Is 
such  that  the  other  party  la  en- 
titled to  conclude  that  the  party 
breaking  It  no  longer  intends  to 
be  bound  thereby.  Rhymney  Ry. 
V.  Brecon  ft  M.  T.  J.  Ry..  69  Law 
J.  Ch.  818,  83  Law  T.  (N.  S.)  HI, 
49  Wkly.  Rep.  116 
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fails  to  perform  the  condition  of  Ws  contract,"  op  if  one  does 
not  sign  written  terms  pursuant  to  an  oral  agreement  which  is 
to  be  reduced  to  writing ;  **  or  if,  as  stated  in  the  last  section, 
he  declines  to  take  a  step  in  a  contract  providing  for  alternate 
steps  by  the  respective  parties ;  or,  a  fortiori,  if  he  disqualifies 
himself  to  perform,** — ^plainly  the  other  party  may  treat  the 
contract  as  rescinded.  And,  in  general  terms,  the  doctrine  is, 
that  the  breach,  to  justify  a  rescission,  must  be  of  a  dependent 
covenant,  or  wilful,  or  in  a  substantial  part  comprehending  the 
root  of  the  whole.  Nor  does  it  always  or  necessarily  suffice  that 
it  will  sustain  an  action  for  damages.** 

§  829.  AlBrmance. — ^Within  the  doctrine  of  election  and 
waiver,  already  explained,"  one  cannot  rescind  a  contract 
which,  with  knowledge  that  it  has  been  broken,  he  has  af- 
firmed by  doing  anything  in  recognition  of  its  continued  exist- 
ence.** 


« Anderson  v.  HaskeU,  45  la. 
45;  Reed  v.  Golden,  26  Kan.  500; 
Howlen  v.  Castro,  136  Cal.  605,  69 
Pac  432;  Hay  v.  Bush,  110  La. 
575,  34  So.  692. 

«sGumch  V.  Alford,  61  Miss. 
224. 

«Ante,  9  826;  Warren  v.  Rich- 
mond, 53  111.  52;  Little  v.  Thurs- 
ton, 58  Me.  86. 

M  Wright  V.  Haskell,  45  Me. 
489;  MiUer  v.  Phillips,  7  Casey, 
Pa.  218;  Fletcher  v.  Cole,  23  Vt 
114;  GaUin  v.  Wilcox,  26  Ark. 
309;  Selby  v.  Hutchinson,  4  Gil- 
man,  319;  Dodge  v.  Greeley,  31 
Me.  343;  Webster  v.  Enfield,  5  Gil- 
man,  298;  Reid  v.  Davis,  4  Ala. 
83;  Simpson  v.  Crippen,  Law  Rep. 
8  Q.  B.  14;  Luey  v.  Bundy,  9  N. 
H.  298,  82  Am.  D.  359;  Allen  v. 
Webb,  4  Fost.  N.  H.  278;  Preble 
T.  Bottom,  27  Vt  249;  Townsend 
T.  Hurst,  37  Miss.  679;  Hime  v. 
Klasey,  9  Bradw.  190;  Seipel  v. 
International  Life  Ins.  etc  Co.  8 
Norrls,  Pa.  47;  U.  S.  v.  Wormer, 
13  Wall.  25;  Honck  v.  MuUer,  7  Q. 
B.  D.  92;  Hall  v.  Stewart,  58  la. 
681;  Kauftman  v.  Raeder,  108  Fed. 
171,  47  C.  C.  A.  278,  54  L.  R.  A. 
247.    If  contract  is  entire  and  one 


party  has  failed  in  performance 
the  other  party  not  being  in  de- 
fault may  rescind.  Bacon  v.  Green 
36  Fla.  325,  18  So.  870.  One  seek- 
ing to  rescind  a  contract,  of  which 
time  is  not  the  essence  on  the 
ground  of  delay  by  the  other  party 
in  complying  with  its  terms,  must 
show  either  such  wilful  and  in- 
tentional delay  as  will  evince  the 
intention  of  the  party  delaying  to 
treat  the  contract  as  at  an  end, 
or  that  the  delay  has  caused  such 
damages  as  will  render  a  decree 
of  specific  performance  inequit- 
able. Reid  V.  mx,  63  Kan.  745, 
55  L.  R.  A.  706,  66  Pac.  1021.  For 
cases  in  which  it  was  held  that 
breach  by  one  party  did  not  en- 
title the  other  to  rescind,  see 
Brown  v.  Rasin  Monumental  Co. 
98  Md.  1,  55  Atl.  391;  Walsh  v. 
Hyatt,  176  N.  Y.  550,  68  N.  E. 
1125;  Fluin  v.  Mowry,  131  Cal. 
481,  63  Pac.  724. 

*8  Ante,  §§  782-784,  792,  799,  803, 
806. 

««Grymes  v.  Sanders.  93  U.  S. 
55;  Brinley  v.  Tibbets,  7  Greenl. 
70;  Pratt  v.  Philbrook,  41  Me.  132; 
Akerly  v.  Vilas,  21  Wis.  88;  Fiz- 
patrick  V.  Woodruff,  96  N.  Y.  561; 
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§  830.  How  rescind — (Equity). — In  cases  within  the  equity 
jurisdiction, — in  most  of  which,  not  all,  the  party  has  a  sort  of 
concurrent  remedy  at  law, — he  can  apply  to  equity  for  a  decree 
of  rescission  or  cancellation.*'  And  as,  while  seeking  equity  he 
must  do  equity,  and  the  forms  of  equity  procedure  are  flexible, 
the  court  will  adjust  the  rights  of  the  parties  to  the  equities  of 
the  particular  ease,"  Commonly  it  is  not  necessary  to  resort 
to  this  method,  and  the  rescission  is  simply — 

§  831.  At  law. — ^The  rescission  at  law  does  not  require  a 
judgrment  of  rescission  or  cancellation.  It  would  not  accord 
with  the  course  of  procedure  in  the  common-law  courts.  It 
may  be — 

§  832.  By  notice — (Otherwise — Time). — Ordinarily,  as  re- 
scission is  a  matter  of  election  and  waiver,"  the  party  against 
whom  it  takes  place  should  be  either  notified  or  othenrise  made 
aware  of  the  intention  to  rescind."  And  if  a  notice  on  Sunday 
violates  the  statute  for  the  observance  of  the  Lord's  day,  it  Lb 


Edwards  t.  Handler,  Hardin,  611; 
Crane  v.  Klldorf,  91  111.  567:  Wil- 
son V.  IriBh,  62  Iowa,  260,  See 
Kubns  V.  Gates,  92  lud.  66;  Riihl 
V.  Mott,  120  Cal.  6G8.  53  Pac  30*. 
Partial  payment  for  work  done 
under  a  contract,  made  with  full 
knowledge  of  defecta  In  perform- 
ance may  under  Eome  circumstan- 
ces not  amount  to  waiver  of  objec- 
tion. Hattin  y.  Cbase,  SS  Me.  237, 
33  Atl.  9S9. 

"  Ante,  55  6S8,  690,  707,  726,  732, 
741,  7*2:  1  Story,  Eg.  SS  e92-706o: 
BrookB  T.  Stolley,  3  McLean,  ES3; 
Bogle  V.  Bogle,  *1  Wis.  209;  Ban- 
na V.  Rayburn,  8*  III.  533;  Papln 
V,  Goodrich,  103,  III.  86;  Smith  v. 
Smith,  G  Les,  250;  Blight  v. 
Banks,  6  T.  B.  Monr.  192,  17  Am. 
D,  136;  Bradbury  v.  Keaa,  6  J.  J. 
Mar.  448;  Garrett  v.  Miss.,  etc.  R. 
R.  Freeman,  Mlea.  70;  Hamilton 
T.  Cummlngs,  1  Johns.  Cb.  517; 
Mabon  r.  Columbus,  SS  Miss.  310. 
SS  Am.  R.  327;  Lewis  t.  Tobias, 
10  Cal.  574;  Brainard  v.  Holsaple, 
4    Greens,    la.    435;    Bellows    t. 


Cheek.  20  Ark.  424;  Field  t.  Hoi- 
brook,  6  Duer,  59T;  Bedford  v. 
Brady.  10  Yerg.  350;  McCJellan  v. 
Coffin,  33  Ind.  456;  Blake  v.  Blake. 
56  Wis.  3S2;  Delong  v.  Belong.  56 
Wis.  514. 

"Ante.  !  688;  WilllamB  v.  Wil- 
son. 1  Dana,  157;  Martin  t. 
Broadua,  Freeman.  Miss.  35;  Ellis 
V.  Ellis,  1  DeT.  Eq.  398;  Waters 
V.  Lemmon,  4  Ohio  229;  Callander 
V.  ColegroTe  17  Conn.  1;  Wood  v. 
Garland  58  N.  H.  154.  Rescission 
Is  a  remeuy  resting  In  tbe  sound 
discretion  o(  the  court.  Thomas 
V.  McCue,  19  Wash.  287,  63  Pac. 
161,  47  Cent.  L.  J.  66. 

•"  Ante  S  777  et  aeq. 

IB  Ante,  gs  681,783.803;  Hender- 
son T.  Hicks.  58  Cal,  364;  Carney 
V,  Newberry.  24  111.  203;  Mullln  v. 
Bloomer.  11  Iowa,  360;  Parmlee  t. 
Adolph.  28  Ohio  St.  10;  WaUnn 
V.  Brown.  113  la.  308,  8G  N.  W. 
2S. 

»i  Merritt  t.  Robinson,  35  Ark. 
4E3;  Benedict  v.  Bacbelder,  Zi 
Mich.  425,  S  Am.  R.  ISO. 
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ill ;  •*  if  not,  it  is  good."  Under  many  circumstances,  perhaps 
generally,  the  notice  need  not  be  express ;  for  example,  the  com- 
mencement of  judicial  proiceedings,  such  as  a  suit  to  recover 
back  the  consideration  money,  may  suflSce."*  And  the  rescis- 
sion must  be  with  reasonable  promptness,  but  this  will  vary 
with  the  particular  facts.'*  Where  the  contract  itself  provides 
the  method  for  its  rescission,  it  simply  should  be  foUowed.*^*^ 
Moreover, — 

§  833.  Statu  quo. — The  party  rescinding  must  return  the 
consideration  or  whatever  else  he  received  under  the  contract, 
and  otherwise  do  what  will  put  him  and  the  other  party  in 
statu  quo,  as  already  explained ;  "•  and,  if  he  cannot  do  this, — 
as,  if  he  has  derived  from  the  contract  some  benefit,  not  of  a 
sort  to  be  refunded, — ^he  cannot  rescind.*^    Likewise, — 

§  834.  Recover  back. — ^Where  rescinding  is  permissible,  and 
it  has  been  lawfully  made  by  the  party  not  in  fault, — or  un- 
lawfully by  the  other  party, — the  one  entitled  may  recover 


»» Pence  v.  Langdon,  99  Tk  S. 
578. 

"Ante,  S  681;  Moore  v.  Rogers, 
19  111.  347;  Howard  v.  Hunt,  57  N. 
H.  467;  Graham  v.  HoUoway,  44 
III.  385;  Crossen  v.  Murphy,  31 
Or.  114,  49  Pac.  858. 

M  Ante,  S  680;  Cummins  v.  Lods, 
1  McCrary,  338;  Michigan,  etc. 
R.  R.  V.  Dunham,  30  Mich.  128; 
Carney  v.  Newberry,  supra; 
Grymes  v.  Sanders,  93  U.  S.  55; 
Bruce  v.  Davenport,  1  Abb.  Ap. 
233;  Memphis,  etc.  R.  R.  y.  Neigh- 
bors. 51  Miss.  412;  Whitcomb  v. 
riardy,  73  Minn.  286,  76  N.  W.  29; 
Landreth  Co.  v.  Schevenel.  102 
Tenn.  486,  52  S.  W.  148;  See  Ward 
T.  Sherman,  192  U.  S.  168,  48  L. 
Ed.  391.  24  S.  Ct  227. 

»5  Davis  V.  Parish,  Litt  Sel.  Cas. 
153,  12  Am.  D.  287;  McKay  v. 
Carrlngton,  1  McLean,  50. 

»«Ante,  S  679;  California  Steam 
Nav.  Co.  V.  Wright,  8  Cal.  585; 
Jennings  v.  Gage,  13  111.  610,  56 
Am.  D.  476;  Tisdale  v.  Buckmore, 
33  Mb,  461;  Connor  v.  Henderson, 
16  Mass.  819,  8  Am<^D.  103;  Brown 


v.  Witter,  10  Ohio,  142;  Croft  v. 
Wilbar,  7  Allen,  248;  Mason  v. 
La  wing,  10  Lea,  264;  Blake  v.  Nel- 
son, 29  La.  An.  245;  Smithson  v. 
Inman,  2  Baxter,  88;  Axtel  v. 
Chase,  77  Ind.  74;  McMichael  v. 
Kilmer,  76  N.  Y.  36;  Vance  v. 
Schroyer,  79  Ind.  380;  Spencer 
V.  St  Clair,  57  N.  H.  9;  Haase  v. 
Mitchell,  58  Ind.  213,  Ewing  v. 
Composite  Brake-Shoe  Co.,  169 
Mass.  72,  47  N.  E.  241,  7  Am.  ft 
Eng.  Corp.  Cas.  N.  S.  181.  But 
tender  by  an  incompetent  person 
has  been  held  not  to  be  prerequis- 
ite to  rescission,  where  the  grantee 
knew  the  grantor's  incompetency, 
and  purchased  the  land  for  one 
third  its  value.  Thrash  v.  Star- 
buck,  145  Ind.  673,  44  N.  E.  543. 
Or  where  inability  to  restore  the 
former  condition  has  been  occas- 
ioned by  the  wrongful  act  of  op- 
posite party  the  inability  is  not 
alone  sufficient  to  defeat  rescis- 
sion. Hilton  V.  Advance  Thresher 
Co.,  8  S.  D.  412.  66  N.  W.  816. 

•7  Barber  v.  Lyon,  8  Blackf.  215; 
Bamett  v.  Stanton,  2   Ala.   181; 
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bapk  the  consideration,  or  whatever  else  he  has  paid  on  the 
contract;  including  compensation  for  work  done,  goods  deliv- 
ered, and  the  like,  prior  to  the  rescission."  But — 

§  835.  Party  in  fault. — One  abandoning  his  contract  with- 
out justification,"'  or  for  whose  fault  the  other  party  has  law- 
fully rescinded  it,  stands  in  a  different  position.  Strictly  he 
can  recover  nolhiog,  beeanse  himself  in  the  wrong.  Tet,  in  ei- 
ceptional  circumstances,  this  rule  m;iy  be  overcome  by  the  equi- 
,  ties  of  the  particular  case.  As  to  which,  the  adjudications  are 
in  a  measure  o»n9icting;  and  the  pmetitioner  should  carefully 
examine  those  of  liis  own  State,  and  proceed  with  caution.** 


TValiK  T.  Robinson,  17  Ark.  228; 
Moore  T.  Bare,  H  la.  198;  Surge 
V.  Cedar  Rapl<1s.  etc.  R,  R.  32  la. 
]01;    De  Montague  v.  Bacbarach. 

ISl  MasB.  2S6,  03  N.  B.  435.  But 
one  need  not  return  property  that 
haa  no  value.  Wyaa  v.  Grnaert, 
lOS  Wla.  38,  S3  N.  W.  1095. 

BsAnte  S  G82:  Brown  v.  Mahu- 
rin.  39  N.  H.  ISG:  Drew  t.  Clag- 
fcelt,  39  N.  H.  431;  Sberbume  v. 
Fuller,  B  Mass.  133,  139;  Kidder 
V.  Hunt.  1  Pick.  328,  11  Am.  D. 
183;  Crossgrove  v.  Himnielrtch,  4 
Smith,  Pa.  2fi3;  Flicb  v.  Casey,  2 
Greene,  la.  300;  Dill  v.  Warebam. 
7  Met.  438;  Randlet  V.  Herren, 
•0  N.  H.  102;  Nasb  v.  Towne.  5 
Wall.  689;  Weatherly  v.  Hlggins, 
fi  Ind.  73;  Hlckock  v.  Hoyt,  33 
Conn.  553;  Earle  v.  Bickford.  G 
Allen,  549.  83  Am.  D.  651;  Byers 
V.  BoBtwipli,  3  Mill,  74;  Kimball 
V.  Cunnlngbara.  4  Mass.  502,  111 
.\in.  D.  230;  Dubois  v.  Delaware. 
etc.  Canal,  *  Wend.  285,  Barlek- 
man  v.  Kuykecdall,  6  Biaeht.  21: 
Bult*  V.  Ifuntley,  1  Scam.  410; 
Chamberlain  v.  Seott.  33  Vt.  80; 
Canada  v.  Canada,  6  Cuab.  16; 
Feay  v.  Decamp.  15  S.  ft  R.  227; 
Martin  v.  Eameg,  26  Vt.  476;  Bsy- 
llss  V.  Prlcture,  24  Wis.  651;  Wll- 
klo  V.  WoTODle,  90  N.  C.  254;  Fltz- 
i;erald  v.  Allen,  128  Maea,  232; 
Warran  v.  Tyler,  81  111.  15. 

"  Haslack  v.  Mayers.  2  Dutcber, 
284;  Flummer  v,  Bucknam,  55  Me. 


105;  Wooten  v.  R«ad,  2  Sm.  A  M. 
586;  OlmBtead  V.  Beale.  19  Pirk. 
528;  Rounds  v.  Baxter,  4  GreenL 
ib-t:  Faxon  v.  Mans9eld,  2  Mass. 
14":  Ketchum  v.  Erertson,  13 
Johns.  359,  7  Am.  D.  384.  365; 
Clark  T.  Scbool  District.  29  VL 
217;  Larkln  v.  Buck,  11  Oblo  St. 
561;  Ro!)iu30n  v.  Raynor,  2S  N.  T. 
494.  Wbere  one  parly  lo  a  con- 
Iracl  is  BO  Interfered  wiih  and 
hindered  by  the  other  as  to  make 
performance  difficult  he  may  aban- 
don the  contract  and  sue  for  dam- 
ages. Anvil  Min.  Co.  v.  Humble, 
153  D.  S.  540,  14  Sup.  CU  876.  38 
U  Ed.  814. 

oocardell  v.  Bridge,  9  Allen, 
35S;  Bee  Printing  Co.  v.  HIchbom, 
4  Allen.  63;  Harlston  v.Sale.GSm. 
&  M.  C34;  Clayton  v.  Blake.  4  Irei 
497;  Brilton  v.  Turner.  G  N.  H. 
481.  26  Am.  D.  713;  Downey  v. 
Burke.  23  Mo.  228;  Carroll  v. 
Welch.  26  Tex.  147;  Plxlerv.  Nich- 
ols, 8  la.  106,  74  Am.  D.  298:  Pat- 
rick V.  Putnam,  27  Vt.  759;  Cablll 
V.  Patterson.  30  VL  593;  Veaile  v. 
Hosmer,  11  Gray,  396;  Hartwell  v. 
Jewett,  9  N.  H.  249;  Byerlee  v. 
Mendel.  39  la.  382;  Goodwin  v. 
Merrill,  13  Wis.  658:  Wade  v.  Hay- 
cock, 1  Casey,  Pa.  382;  Lomax  v. 
Bailey,  7  Blackt.  599.  Where  de- 
fendant on  being  ioforroed  that 
plaintiff  has  rescinded  the  con- 
tract acts  In  a  manner  sbovrlng 
assent  lo  the  resclasion,  plalntilT 
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§  836.  All  or  none. — ^An  adverse  rescission  cannot  be  for  a 
part  of  a  contract,  while  the  rest  is  aflSrmed.  It  must  be  for  all 
or  none.*^    But  by  mutual  consent  it  may  be  otherwise." 

UL    Wrongfully,  by  One  Party,  the  other  not  consenting. 

§  837.  The  power. — The  limited  jurisdiction  of  the  equity 
tribunals  to  enforce  specific  performance  of  certain  contracts 
constitutes  a  partial  exception  to  the  doctrines  of  this  sub- 
title." There  appears  to  be  nothing  analogous  at  law.**  And 
the  proposition  is  sound  in  principle,  and  sufficiently  supported 
by  authority,  though  more  or  less  may  be  found  in  the  books 
against  it,  that  one  party  alone,  with  no  consent  from  the  other, 
who  is  in  no  fault,  has,  at  law,  the  power — ^not  to  be  exercised 
without  liability  for  damages,  but  still  the  power — to  rescind 
any  executory  contract.  If  this  were  not  so,  one  might  be 
ruined  by  an  undertaking  the  carrying  out  of  which  a  change 
in  circumstances  rendered  highly  inexpedient  or  practically  im- 
possible.**    Thus, — 

§  838.  Services  for  specified  time. — ^If  one  employs  another 
for  an  agreed  period,  but  turns  him  off  before  it  has  expired, 
the  latter  may  recover  damages  for  this  breach  of  contract,** — 
or,  accepting  the  unauthorized  rescission,  for  what  the  work  is 
worth,*^ — ^yet  he  cannot  lie  by  and  refuse  other  employment^ 
and  compel  payment  as  though  the  full  services  were  rendered.** 


may  maintain  an  action  to  recover 
the  money  paid.  Luce  v.  New 
Orange  Industrial  Ass'n,  68  N.  J. 
Sup.  31,  52  Atl.  306. 

•1  Ante,  §  679;  Wolf  v.  Dietzsoh, 
76  111.  205;  Co^ve^se  v.  Harzfeldt, 

11  Bradw.  173;  Kimball  v.  Lincoln, 
7  Bradw.  470;  Wolcott  v.  Heath, 
7S  III.  433;  Raymond  v.  Bearnard, 

12  Johns.  274,  7  Am.  D.  317;  Mor- 
row y.  Moore,  98  Me.  373,  57  Atl. 
81;  Crane  Co.  v.  Columbus  Const. 
Co..  46  U.  S.  App.  52,  20  C.  C.  A. 
233,  73  Fed.  984. 

•3  Borum  v.  Garland,  9  Ala.  452. 

M 1  Story,  Eq.  §§  712-793. 

•«  Clark  y.  Marsiglia,  1  Denio, 
317,  43  Am.  D.  670;  Lord  v. 
Thomas.  64  N.  Y.  107,  110. 

»See  cases  cited  to  the  next 


four  sections;  also  Clark  v.  Mar- 
siglla,  supra;  New  Orleans  v. 
Church  of  St  Louis,  11  La.  An. 
244. 

«o  Nations  v.  Cudd,  22  Tex.  550; 
Fowler  v.  Armour,  24  Ala.  194; 
Bavis  V.  Ayres,  9  Ala.  292;  Miller 
v.  Goddard,  34  Me.  102,  56  Am.  D. 
638;  East  Tenn.,  etc.  R.  R.  v. 
Staub,  7  Lea,  397. 

<7  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162;  Brltt  v.  Hays,  21 
Ga.  157;  Rogers  v.  Parham.  8  Ga. 
190;  Carroll  v.  Giddings,  58  N.  H. 
333;  Clark  v.  Manchester,  51  N. 
H.  594;  Harris  v.  Separks,  71  N. 
C.  372;  Ralston  v.  Kohl,  30  Ohio 
St  92.  And  see  Moulton  v.  Trask, 
9  Met  577. 

esRickfl  V,  Tates,   6   Ind.   116; 
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Nor,  on  an  allegation  of  work  done,  can  he  enforce  paynK 
work  contracted  for,  which  the  defendant  would  not  aiiff 
to  do.'*    Again, — 

§  839.  Work  on  personalty. — If  one  delivers  an  art 
personal  property^for  example,  a  paintiug — to  anothei 
imdertakes  to  do  certain  specified  work  upon  it,  he  is  stil 
tied,  even  after  it  has  been  commenced,  to  eountermai 
order,  in  violation  of  his  contract,  yet  under  liability  foi 
ages;  so  .that,  should  the  other  persist  in  doing  what  1 
agreed,  and  do  it,  he  cannot  recover  compensation  ther 
In  this  case,  it  is  perceived,  the  party  against  whom  the 
sion  is  wrongfully  made,  being  in  possession  of  the  artic 
the  manual  power  to  carry  out  the  contract;  yet  the  lai 
not  permit  him.     A  fortiori, — 

§  840.  Work  on  realty. — One,  after  contracting  to  do 
thing  to  the  real  estate  of  another,  who  as  possessor  h 
right  to  order  him  away,  and  after  the  latter'a  wrongful 
sion,  cannot  effectually  perform.  For  example,  if  the  bi 
is  to  put  in  a  gas  generator,  then  the  party  employing  f( 
the  other  is  not  entitled  to  go  on  with  the  steps  in  his  j 
and  sue  as  on  a  completed  contract.  His  remedy  is  aim 
recover  what  he  has  suffered  from  not  being  permitted  i 
fill."     In  these  eases, — 


Prichard  v.  Martin,  27  Mlaa.  305; 
Sberman  v.  Charaplaia  Transp. 
Co..  aupra;  Walworth  v.  Pool,  * 
Eng.  394 ;  King  v.  Stelren,  8 
Wright.  Pa.  99.  S4  Am.  D.  <19; 
Jones  V.  Jones.  2  Swan,  Tenn.  60S: 
Coatlgan  v,  Mohawh,  etc  R.  H..  2 
Denio,  G09.  43  Am.  D.  763;  Mc- 
Danlel  v.  ParkB,  19  Ark.  671;  Chll- 
dren  ol  Israel  v.  Perea,  2  Coldw. 
G20:  Holloway  v.  Talbot,  70  Ala. 
389;  Howard  v.  Daly.  61  N.  V.  363. 
19  Am.  R,  385;  Chamberlln  v.  Mor- 
gan, 18  Smith,  Pn.  168;  Barker  v. 
Knickerbocker,  etc.  Ins.  Co..  24 
Wis.  630.  This  I  understand  to 
be  establlBhed  doctrine,  yet  it  la 
not  recognized  in  all  the  cases. 
See,  OD  this  questloD,  besides  the 
above  cases,  Bradshaw  v.  Branan, 
E  Rich.  465;  Cox  v.  Adams,  1  Nott 
«  MpC.  284;  Wpbster  v.  Wade,  19 
Cal.   291;    Britt  v.   Hays,   21  Ga. 


157:  Colbnm  t.  Woodwoi 
Barb.  381;  Byrd  v.  Boyd, 
Cord.  246,  17  Am.  D.  740; 
v.  Little,  61  111.  21:  Isaacs 
vies.  6S  Qa.  169;  Goebel  v 
eroy  Bros.  Co.,  69  N.  J.  L. 
All.  G9U. 

»»  Moore  t.  Naeon,  48  Sllc 
Weed  V.  Burt,  78  N.  T.  19: 
Mitchell  V.  Scott.  41  Mleh. 

'"Clark  V.  MareiBtla.  1 
317,  43  Am.  D.  670.  The  t 
In  this  case  in  bri«;  it  cl 
authorities,  but  In  legal  ari 
tatlon  It  Is  conclusive.  A 
Park  V.  Kitchen,  1  Mo.  A] 
Zurk  v.  McClure.  2  Out  Pi 
EcUenrode  v.  Canton  Ct 
Co.,  EB  Md.  61;  Lord  v.  T 
64  N.  y.  107;  Smith  v.  O'D 
8  Lea,  468. 

>i  Butler  V.  Butler,  77  N, 
And  see  New  England  Iron 
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§  841.  Dnty  of  party  not  in  faiQt. — ^A  party  who  receives 
from  the  other  a  notice  of  rescission  is,  while  entitled  to  dam- 
ages should  it  proceed  from  the  other's  mere  pleasure  or  neces- 
sities, still  not  justifiable  in  allowing  anything  further  to  be 
done  to  bring  needless  expense.  He  is  even  to  take  affirmative 
action,  if  the  interests  growing  out  of  the  rescinded  contract  re- 
quire.^* 

The  Doctrine  of  this  Chapter  restated. 

§  842.  By  mutual  consent,  persons  who  have  made  a  con- 
tract can  unmake  it;  but  one,  without  the  concurrence  of  the 
other,  cannot  undo  what  it  required  two  to  do.  Still  one  alone 
can  break  a  contract,  by  becoming  disqualified  to  perform  it,  or 
by  refusing.  And,  though  some  of  the  cases  seem  to  hold  that, 
after  such  refusal  or  disqualification,  and  even  after  notice  to 
the  other  party  that  the  contract  will  not  be  performed,  the 
latter  may  elect  to  treat  it  as  continuing,  this  is  contrary  to 
sound  reason,  to  natural  justice,  and  the  better  adjudications. 
At  law,  a  party  who  has  broken  his  agreement  will  be  liable  to 
the  other  to  the  extent  of  what  has  been  suffered,  and  no  more. 
In  equity,  there  are  circumstances  in  which  a  specific  perform- 
ance may  properly  be,  and  is,  enforced. 

After  a  contract  has  been  broken,  whether  by  an  inability  to 
perform  it,  by  a  rescinding  against  right,  or  otherwise,  the 
party  not  in  fault  may  sue  the  other  for  the  damages  suffered ; 
or,  if  the  parties  can  be  placed  in  statu  quo,  he  may,  should  ho 
prefer,  return  what  he  has  received,  and  recover  in  a  suit  the 
value  of  what  he  has  paid  or  done.  The  pursuing  of  the  latter 
alternative  is  called  rescission. 

Gilbert  Blev.  R.  R.,  91  N.  Y.  153;  231;   Strauss  v.  Meertlef,  64  Ala. 

Marsh  v.  McPherson,  106  U.  S.  709;  299,  307,  308,  38  Am.  R.  8;  Cham- 

Smith  v.  Wheeler,  7  Or.  49,  83  Am.  berlin  v.  Morgan,  18  Smith,  Pa. 

R.  698.  168. 
fsDiUon  V.  Anderson,  48  N.  T. 
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II.    Release  from  the  Contract  hy  Oral  or  Written  Words. 

§  850.  Meanings  of  term. — The  word  ** release"  is  variable 
in  meaning.  In  some  connections,  it  denotes  a  form  of  convey- 
ance;^* being,  says  Blackstone,  **a  discharge  or  conveyance 
of  a  man's  right  in  lands  or  tenements,  to  another  that  hath 
some  former  estate  in  possession."^*  It  is  likewise  employed 
to  signify  the  surrender,  in  any  manner,  of  any  claim  or  right.^* 
And  there  may  be  release  as  well  by  operation  of  law  as  by  ex- 
press words.*®  Between  these  extremes  there  are  various  inter- 
mediate meanings. 

§  851.  Seal — Consideration. — ^It  has  already  been  explamed 
.  that  either  the  release  must  be  under  seal,  which  imports  a  con- 
sideration,*^ or  there  must  be  for  it  a  consideration  in  fact. 
And  the  nature  of  such  consideration  has  been  pointed  out.** 
Intimations  or  rulings,  occasionally  met  with  in  the  books,  that 
there  can  be  no  release  except  under  seal,**  are  equally  void  of 
foundation  in  principle  and  contrary  to  the  prevailing  course 
of  adjudication.**    Beyond  this, — 

§  852.  Adaptability — Orade. — ^In  the  older  books,  and  some- 
times in  the  later,  we  find  such  intimation  as  that  ''the  defeas- 
ance," whether  by  release  or  otherwise,  **must  be  by  matter  as 
high  as  the  instrument  to  be  defeated;"  *•  so  that,  for  example, 
an  obligation  created  by  deed  can  be  released  only  by  an  instru- 
ment under  seal.    But  we  have  seen  that  the  contrary  is  now 


IT  Hall  V.  Ashby,  9  Ohio,  96,  34 
Am.  D.  424. 

18  2  Bl.  Com.  324. 

i»Co.  Lit  264,  292;  HaU  v.  Kir- 
by,  2  Dy.  2176;  Hancock  v.  Field, 
Cro.  Jac.  170;  Carthage  v.  Manby, 
2  Show.  90.  "A  release  Is  when 
a  man  quits  or  renounces  that 
which  he  before  had."  Com.  Dig. 
Release,  A,  1. 

20  Co.  Lit  2646;  2  Chit  Cont 
11th  Am.  ed.  1145. 

21  Ante,  §  119;  Lowe  v.  Weath- 
erley,  4  Dev.  ft  Bat  212;  Union 
Bank  v.  Call,  5  Pla.  409;  Finch  v. 
Simon,  70  N.  Y.  S.  361,  61  App. 
Div.  139.  Except  In  Jurisdiction 
where  Statute  provides  that  seal 
is  merely  presumptive  evidence  of 
consideration.  Wabash  Western 
Ry.  V.  Brow,  66  Fed.  941,  13  C.  C. 


A.  222;  but  see,  Walu  v.  Walu,  58 
N.  J.  L.  (29  Vroom)  640,  34  AtL 
1068. 

S2  Ante,  §§  60-55;  Miller  v.  Hem- 
ler,  5  Watts  ft  S.  486;  Kidder  v. 
Kidder,  9  Casey,  Pa.  268.  Pay- 
ment of  undisputed  debt  not  suffi- 
cient consideration  for  release.  K. 
T.  ft  M.  Life  Indemnity  Co.  v. 
Crayton,  209  111.  650,  70  N.  E. 
1066;  Woodall  v.  Pac.  Mut  Life 
Ins.  Co.  (Tex.  Civ.  App.),  79  S. 
W.  1090. 

ss  2  Chit  Cont  11th  Am.  ed.  1145 
Rowley  v.  Stoddard,  7  Johns.  207 
De  Zeng  v.  Bailey,  9  Wend.  336 
Dillingham  v.  Estill,  3  Dana,  21 
Davis  V.  Bowker,  1  Nev.  487. 

S4  See  further,  post,  9  874. 

s<  2  Saund.  Wms.  ed.  47  /r»  note. 
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the  prevailing  doctrine ;  and  an  oral  discharge  of  a  specialty,  if 
on  a  valid  consideration,  is  efifectual.^^  The  principle  is,  that 
words,  not  in  writing,  and  not  under  seal,  are,  where  there  is  a 
consideration  for  them,  of  the  same  force  as  written  and  even 
sealed  words,  unless  there  is  some  technical  rule  to  the  con- 
trary J "  and  there  is  no  ground  for  a  technical  rule  requiring 
a  seal  in  discharge  of  a  sealed  instrument.  A  specialty,  equally 
with  a  simple  contract,  contemplates  performance  without  seal ; 
and  the  payment  of  a  consideration  for  a  release  is  a  species  of 
fulfilment,  within  the  principle  that  what  is  accepted  as  such  is 
the  same  as  the  actual  doing."  So,  for  the  like  reason,  a  con- 
tract which  a  statute  requires  to  be  in  writing  can  be  orally  re- 
leased."    Still,— 

§  853.  Selease  as  a  conveyance. — Since  there  can  be  no  con- 
veyance of  land  except  by  deed,*®  a  release,  to  operate  as  such 
conveyance,  must  be  under  ssal.*^    Again, — 

§  854.  Belease  of  record- — The  doctrine  that  judgments,  re- 
cognizances, and  other  debts  of  record  may  be  released  by  an 
instrument  under  seal'*  is  perhaps  truly  limited,  as  already 
said,"  to  the  sealed  release.  But  there  is  believed  to  be  just, 
ground  to  question  this  proposition.'* 

§  855.    Existing  debt  or  right. — ^A  release  can  operate  only 
npon  what  has  some  actual  or  potential  existence.*'    But  it  will 
bar  a  present  interest,  though  to  take  effect  in  the  future ;  '•  as^ 
a  debt  not  yet  due.*^ 


MAnte,  §§  130,  132,  134.  And 
aee  ante,  9§  772-774;  Lancaster  v. 
Elliott,  55  Mo.  App.  249. 

27  Ante,  9  153. 

»Ante,  §§  795-797. 

»Ante,  §9  174,  771;  Goss  v.  Nu- 
gent, 6  B.  &  Ad.  58,  65,  66;  Cnm- 
mings  V.  Arnold,  3  Met  486,  37 
Am.  D.  155;  Stearns  v.  Hall,  9 
CuBb.  31. 

MAnte,  9  821;  post,  99  1327, 
1331. 

SI  Co.  Ldt  264  &;  Leviston  v. 
Junction  R.  R.,  7  Ind.  597;  Ben- 
jamin V.  McConnell,  4  Oilman, 
636,  46  Am.  D.  474. 

»Ante,  9  146;  Barker  v.  St 
Quintln,  12  M.  ft  W.  441. 

u  Ante,  9  146. 

»*  Brackett  v.  Winslow,  17  Mass. 

d8 


153,  159;  Barker  v.  St  Quintin,  12' 
M.  ft  W.  441;  Brown  v.  Feeter,  7 
Wend.  301;  Collier  v.  Field,  1 
Montana,  612;  Davis  v.  Barkley, 
1  Bailey,  140. 

M  Baker  v.  Heard,  5  Bxch.  959; 
Brage  v.  Netter,  1  Ld.  Raym.  65; 
Ashton  V.  Freestun,  2  Man.  ft  G.  1; 
Hartley  v.  Man  ton,  5  Q.  B.  247; 
Carstairs  v.  Rolleston,  5  Taunt 
551;  Porter  v.  Perkins,  5  Mass. 
233,  4  Am.  D.  52;  Pierce  v.  Par- 
ker, 4  Met  80;  Lacy  v.  Kinnaston, 
3  Salk.  298;  Crum  v.  Sawyer,  132 
111.  443,  24  N.  E.  956. 

«•  Woods  V.  Williams,  9  Johns. 
123,  125. 

87  Deland  v.  Amesbury,  etc. 
Manuf.  Co.,  7  Pick.  244;  Hoe's 
Case,  5  Co.  70^. 
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§  856.  How  interpret, — The  books  abonnd  in  rules  for  its 
interpretation,  and  in  meanings  given  by  the  courts  to  particu- 
lar words  in  it.  But  the  general  rules  of  construction  already 
stated  *■  will  for  most  instances  sufGce.  The  intent  of  the  par- 
tits  should  be  carefully  searched  for  and  followed: '"  as,  for  ex- 
ample, its  effect  should  be  kept  within  their  particular  pur- 
pose;"  or,  as  expressed  by  a  learned  judge,  it  should  be  "lim- 
ited always  to  that  thing  or  those  things  which  were  specially 
in  the  contemplation  of  the  parties.""  One  of  the  conse- 
qiieiices  of  which  is,  that  a  claim  whereof  they  were  ignorant 
will  not  be  cut  off  by  the  release.**  Another  is,  that  words  of 
release  will  be  made  to  operate  as  a  grant,  when  otherwise  the 
intent  would  fail.** 

§  857.  Not  to  Bue. — ^A  covenant  perpetual  not  to  sue  the  re- 
leasee is  a  quasi  release,  operative  between  the  parties, — a  con- 
struction made  to  "avoid  circuity  of  action."  **  But  the  courts 
h^Lve  taken  the  distinction,  that  such  covenant  limited  in  time 
will  not  thus  bar  the  suit.**  More  of  this  will  appear  under  our 
fourth  sub-title.** 


'*  .^nte,  !  365  et  seq.  And  aee. 
Park  V.  Mlddlebrook  <Tex.  Civ. 
App-),  45  S.  W.  963. 

^>  Ante,  g  380;  Rtch  v.  Lord,  18 
PlcK,  322,  326. 

io  Seymour  T.  Butler,  8  la.  80t; 
Pnyler  v.  Homersbam,  4  M.  ft  8. 
4L:!;  D.  P.  R.  R.  v.  Artfflt,  60  Fed. 
?;1,  9  C.  C.  A,  14,  23  L.  R.  A.  E81; 
c:  irli  T,  Roberta,  180  Mass.  259, 
f,2   N.  E:.  263. 

^'  Lord  Westbury  in  London. 
etc.  Ry.  V,  Blackmore,  Law  Rep.  4 
H.  L,  610,  623. 

<s  Turner  v.  Turner,  14  Ch.  D. 
f-IX  See  H7de  v.  Baldwin,  IT 
rick.  303,  307;  Pleraon  v.  Hooker, 
?,  TohnB.  68,  70,  3  Am.  D.  467.  Of 
ofinrse.  If  tlie  form  of  tbe  exprea- 
sii'D  Indfcatea  the  Intent  to  dls- 
rbarge  such  a  claim  should  any 
bf  discovered.  It  will  be  given 
that  effect  Contra.  Slayden  v. 
Hiinken,  91  Hun,  58.  36  N.  T.  S. 


Bailey,  Cowp.  B97,  600.  Compare 
with  ante,  H  391,  396. 

••  Cuylor  V.  Cuyler,  2  Johna.  186; 
Harrison  v.  Close,  2  Johns.  44S,  3 
Am.  D,  444;  Rosevelt  v.  Stack- 
bouse.  1  Cow.  122,  126;  MarletU 
Sav.  Bank  v.  Janes,  66  Ga.  2S6; 
Ford  V.  Beech,  11  Q.  B.  862.  871; 
Walker  v.  McCulloch,  4  GreenL 
421;  Harvey  v.  Harvey,  3  lnd.473. 
A  covenant  not  to  sue  one  of  two 
joint  tort  feasors  does  not  bar  an 
action  against  the  other.  City  of 
Cblc.  V.  Smith,  95  III.  App.  336. 
But  a  release  of  one  discharges 
all  even  tboagh  It  contains  an  ex- 
press reservation  of  tbe  rlgbt  to 
sue  the  others.  O'Sbea  v.  N,  T.  C. 
ft  St  L.  R.  R.  Co.,  106  Fed.  559, 
44  C.  C.  A.  601. 

"  Deux  V.  Jeffries,  Cro.  Bill. 
SB2;  Ayllff  V.  Scrlmshelre,  1  Show. 
46;  B.  c  nom.  Ayloffe  v.  Scrlmp- 
Ghlre,  Carth.  63;  Tblmbleby  v. 
Barron,  8  M.  ft  W.  JIO. 

M  Poet,  t  87S. 
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ni.    Release  from  the  Contract  hy  Death. 

§  858.  No  contractmg  after. — ^A  dead  person  cannot  enter 
into  a  contract.*^  For  example,  a  deed  to  him  conveys  noth- 
ing.**   Again, — 

§  859.  Party  to  suit. — One,  after  death,  cannot  bring  or  de- 
fend a  lawsuit.**  And,  under  the  common-law  rules,  the  death 
of  a  party  abates  the  suit.'®  Yet  we  have  statutes  under  which 
the  representative  of  one  deceased  may  be  substituted  and  pros- 
ecute or  defend  the  cause  in  his  stead.    Still, — 

§  860.  Power  to  bind  the  estate. — ^It  is  competent  for  a  liv- 
ing person  to  make  a  contract  which,  on  his  death,  can  be  en- 
forced against  his  estate  in  the  hands  of*  executors  or  adminis- 
trators.*^ This  doctrine  has  its  limits,'*  into  which  we  need  not 
here  inquire.  But  it  is  always  a  question  whether  a  contract  is 
to  be  construed  as  extending  beyond  the  life,  or  as  terminating 
at  death.  Its  solution  will  not  depend  altogether  on  the  words 
employed ;  but  equally  or  more  on  the — 

§  861.  Nature  of  the  transaction. — We  have  seen  that  a  con- 
tract is  terminated  by  the  destruction  of  the  thing  contracted 
about; "  within  yrhich  principle  a  party's  death  ends  an  agree- 
ment for  his  personal  services.**    But  an  undertaking,  in  the 


47  Bank  of  Port  Gibson  v. 
Baugh,  9  8m.  ft  M.  290;  Halton  ▼. 
SiramelU  43  Tex.  585.  There  are 
readers  who  deem  it  puerile  for 
an  author  to  lay  down  a  proposi- 
tion so  simple  and  obvious.  But 
the  more  simple  and  obvious  a 
proposition  is,  the  more  apt  are 
some  to  overlook  it  I  remember 
that  once  a  very  good  lawyer  ad- 
vised a  widow  client,  whose  hus- 
band had  been  a  partner  with  per- 
sons still  living,  that  she  must  get 
them  to  advertise  the  dissolution 
of  the  firm,  to  save  the  deceased 
or  herself  harmless  from  future 
debts  of  their  contracting!  Nor 
would  he  be  convinced  of  his  er- 
ror; he  persevered  in  it  and  still 
insistedt  till  the  thing,  for  the 
sake  of  peace,  had  to  be  done — 
and  it  waa  done!  Moreover  this 
question  appears  to  have  been  se- 
rlonslx  agitated   in  VuUiamy  v. 


Noble,  3  Meriv.  593.  And  see 
Holme  V.  Hammond,  Law  Rep.  7 
Ex.  218. 

*8  Hunter  v.  Watson,  12  Cal.  363. 

"Clay  V.  Oxford,  Law  Rep.  2 
Ex.  54;  McCreery  v.  Everding,  44 
Cal.  284. 

60  Green  v.  Watkins,  6  Wheat 
260;  Livingston  v.  Rendall,  59 
Barb.  493;  Wallop  v.  Irwin,  1 
Wils.  315. 

«i  Powell  V.  Graham,  7  Taunt 
580;  Ross  v.  Hardin,  79  N.  Y.  84, 
91;  Bradbury  v.  Morgan,  1  H.  ft  C. 
249,  8  Jur.  n.  s.  918. 

53  Ante,  §§  441-443. 

5«Ante,  §  588. 

"Ante,  §§  600,  601;  Baxter  v. 
Burfield,  2  Stra.  1266;  Stubbs  v. 
Holywell  Ry.,  Law  Rep.  2  Ex.  311; 
Cox  V.  Martin,  75  Miss.  229,  21  So. 
611,  36  L.  R.  A.  800.  Contract  to 
manufacture  patented  article  ter- 
minates by  death  of  party  who  is 
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8Rme  terms,  to  render  services  which  can  as  well  be  t] 
proxy  as  in  person,  and  not  involving  personal  coniidem 
be  enforced  against  the  estate  of  the  deceased  party." 
miliar  iilustration  of  personal  confidence  is  the  relation 

§  8(J2.  Partnership. — A  partnership  is  prima  facie  pr 
to  have  been  entered  into  by  reason  of  the  particular  coe 
nf  each  partner  in  the  fitness  and  capacity  of  tlie  other; 
in  tlie  absence  of  anything  appearing  to  the  contrary,  tb 
of  either  dissolves  it,  even  where  the  time  limited  by  agi 
for  its  continnance  has  not  expired."  But  this  rule  ! 
varied  by  an  express  stipulation  in  the  partnership  contr 

§  863.  Joint. — It  is  a  familiar  doctrine  of  the  comm 
tJiat  joint  ownership  of  either  real  or  personal  propertj 
of  the  intimate  sort  termed  joint  tenancy,  is  not  seve 
death;  but,  when  one  of  the  owners  d "es,  his  interest 
the  survivor  or  survivors,  and  nothing  to  the  heir  or  a 
trator,  until  the  death  of  the  last  joint  owner,  then  all  i 
the  latter's  heir  or  administrator,"  And,  by  the  lum: 
common  law,  a  contract,  both  as  to  its  burdens  and  its  h 
is  property  within  this  rule.  The  consequence  of  which  i 
where  two  or  more  persons  are  parties  on  the  same  sit 
the  promise  by  or  to  them  is  joint, — the  ordinary  case  of 
contract,— the  death  of  one  joint  party  transmits  both 
terest  and  his  bunions,  not  to  his  administrator,  but  to  hij 
fellow  parties  on  the  same  side  with  himself.  They  m 
OP  be  sued  on  it;  but  the  administrator  can  neither  be 
as  a  party  with  them,  nor  sne  or  be  sued  alone.  This  r 
tends  equally  to  ordinary  joint  contractors  and  to  par 
And,  if  a  second  one  dies,  the  same  rule  applies  so  long  a 


to  mamirnriure  such  article.  Prea- 
ton  V.  Smilh,  67  111.  App.  613. 

60  Ante,  5  603;  Wcntworth  T. 
Cook,  1(1  A.  &  E.  42;  Wercer  t. 
Humphreys.  3  Stott  N.  R.  226,  2 
Man.  &  G.  S53:  Quick  v,  Ludbor- 
row,  3  BulHt  29.  30;  Fidelity  Tit 
*  Tr.  Co,  V.  Weitzel.  1E2  Pa.  498. 

•»  Williamson  v.  Wilson.  1  Bland. 
418.  424.  425:  Gillespie  v.  Hamil- 
ton. 3  Madd.  251;  Bank  o(  Scot- 
land V.  Christie,  8  CI.  &  F.  214; 
In  re  Friend.  2  Ch.  421.  77  L.  T. 
Rep.  50,  66  Law  J.  Ch.  h.  b.  737. 

f  Pemherton  v.  Oakes,  4  Russ. 
154;   BurweU  v.  Cawood.  2  How. 


U.  S.  EGO;  Powell  v.  Ho| 
La.  An.  626;  Schoiefleld  v. 
berger,  7  Pet.  SSe,  694;  Wi 
Walt,  50  Vt.  668. 

"2    Bl.   Com.   183.   184. 
Kent.  Cam.   3S0. 

B»  Walker  v.  Maswell,  ' 
104.  113:  Smith  v.  Frat 
Mass.  480;  Calder  v.  Rut 
3  Brod.  &  B.  302:  Rolla 
Yelv.  177;  Andereon  v. 
dale,  1  East,  497:  Chandlei 
'i  Hen,  &  M.  124:  Rich 
Heather.  I  B,  ft  Aid.  23;  H 
V.  Downs,  81  Minn.  1S3;  : 
ErIcBHon.  IS  N.  T.  TSC:  li 
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is  a  survivor ;  but,  when  there  has  ceased  to  be  a  survivor,  all 
goes  to  the  administrator  of  the  one  vs^ho  died  last.*®  In  other 
words,  by  the  unmodified  common  law,  the  death  of  a  party  to  a 
joint  contract,  while  others  on  the  same  side  with  him  still  live, 
terminates  both  his  rights  and  his  duties  under  it,  and  transmits 
them  to  his  associates.  But  the  equity  tribunals,  and  with  us 
the  statutes,  have  together  either  abrogated  this  rule  or  created 
considerable — 

§  864.  Modjflcations  of  the  doctrine. — Courts  of  equity,  un- 
der their  jurisdiction  to  correct  mistakes,  sometimes,  or  where 
express  words  do  not  forbid,  treat  the  joint  contract  as  several, 
and  thus  transmit  a  right  or  obligation  to  the  administrator  of 
the  deceased  party.  In  cases  of  partnership,  they  always  do 
this.*^  And  in  still  other  cases  and  ways  they  mollify  the 
harshness  of  the  common-law  doctrine,** — questions  into  which 
it  is  not  proposed  here  minutely  to  inquire.  Even  courts  of 
law,  without  the  aid  of  any  statute,  occasionally  mitigate  the 
common-law  rule;  as,  by  enforcing  contribution  between  the 
administrator  and  the  survivor."  Thus,  Parsons  observes,  that 
"Bachelder  v.  Fiske  "  was  perhaps  the  earliest  case  where  the 
executor  of  a  deceased  co-debtor  was  held  liable  at  law  for  con- 
tribution. The  court  there  met  the  technical  objections  that 
were  raised,  with  the  maxim,  Ubi  jus  ibi  remedium,''^^  Prob- 
ably this  case  could  never,  without  the  aid  of  a  statute,  be  ac- 
cepted for  universal  doctrine;  because,  as  explained  in  the, last 
section,  the  law  of  the  common-law  courts  recognizes  in  such  cir- 
cumstances no  jus,  hence  it  can  allow  no  remedium.  But  stat- 
utes, varying  in  our  States,  therefore  not  to  be  set  out  or  ex- 
pounded here,  have  either  overturned  or  greatly  changed  the 
old  doctrine.  The  practitioner  should  carefully  search  for 
those  of  his  own  State.**  A  word  may  be  desirable  as  to  the 
special  case  of  a — 


Grompe,  1  Ld.  Raym.  340;  Jell  v. 
Douglas,  4  B.  4b  Aid.  374. 

M»  Rolls  V.  Yate,  supra;  Stowell 
T.  Drake,  3  Zab.  310;  Gere  v. 
Clarke,  6  HIU.  N.  Y.  350. 

«!  Story,  Eq.  §S  162-164;  Sum- 
ner V,  Powell,  2  Merlv.  30;  Beree- 
ford  Y.  Browning,  1  Ch.  D.  30. 

wGere  v.  Clarke,  6  Hill,  N.  Y. 
360. 

•s  Howry   y.    Adams,   14   Mass. 


327;  Williams  y.  Moore,  9  Pick. 
432;  StothofE  Y.  Dunham,  4  Har- 
rison, 181.  And  see  Batard  y. 
Hawes,  2  Ellis  ft  B.  287;  Prior  y. 
Hembrow,  8  M.  ft  W.  873. 

e4Baclielder  y.  Fiske,  17  Mass. 
464. 

M  1  Pars.  Cont  32,  note. 

••Randall  y.  Sackett,  77  N.  Y. 
480;  Richardson  y.  Draper,  87  N. 
Y.  337;  Devol  y.  Halstead,  16  Ind. 
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§  865.  Surety. — Where  the  form  of  the  surety's  undertak- 
ing was  a  joint  promise  with  the  principal  debtor,  the  creditor, 
it  is  perceived,  lost  on  the  surety's  death  his  claim  against  him 
at  law.  In  this  case,  the  courts  of  equity  declined,  for  a  tech- 
nical reason,  to  give  relief; "  so  that,  to  every  intent  and  pur- 
pose, the  death  of  such  surety  discharged  him.**  The  South 
Carolina  court  has  refused  to  accept  this  doctrine,**  perhaps 
some  other  courts  also,  and  there  are  States  in  which  it  has  been 
abrogated  by  statute.^* 

§  866.  Several,  or  joint  and  several. — Where  the  obligation 
or  the  right,  instead  of  being,  joint,  is  either  several  or  joint 
and  several,  it  descends  on  a  party's  death  to  his  administra- 
tor.^i 

IV.    Eelea^e  otherwise  by  Operation  of  Law. 

§  867.  Doctrine  defined. — The  doctrine  of  this  sub-title  is, 
that  whenever,  by  the  course  of  procedure  in  court,  or  by  any 
rule  of  law,  a  party  may  so  avail  himself  of  a  release  to  an- 
other,^* or  of  any  other  collateral  matter,  as  to  prevent  judg- 
ment being  rendered  against  him,  he  is  thereby  released  by 
operation  of  law.    Thus, — 

§  868.  Several  parties  on  a  side. — Where  there  are  two  or 
more  promisors  or  promisees,  a  transaction  with  one  of  them 
may  or  may  not,  according  to  its  nature,  preclude  a  judgment 
for  or  against  another  or  the  rest.  If  it  does  have  this  effect, 
it  is  a  release  by  operation  of  law.  The  authorities  appear  a 
little  obscure,  and  there  may  be  cases  not  rightly  decided ;  but, 
if  we  look  a  little  below  the  surface  into  the  reasons  which  gov- 
ern this  sort  of  question,  we  shall  find  the  line  distinguishing 
the  two  classes  fairly  plain,  and  all  will  seem  comprehensive 
and  just. 


287;  Knox  County  Sav.  Bank  v. 
Cottey,  70  Mo.  150;  Oreathouse  v. 
Kline,  93  Ind.  598;  Louis  v.  Tris- 
cony,  58  Cal.  304. 

«7 1  Story,  Eq.  §  164. 

•8  Davis  V.  Van  Buren,  72  N.  Y. 
587, 589;  Wood  v.  Fisk,  63  N.  Y.  245, 
20  Am.  R.  528;  Waters  v.  Riley, 
2  Har.  ft  O.  305  18  Am.  D.  302; 
Richardson  v.  Draper,  87  N.  Y.  337. 

•»  Susong  Y.  Vaiden,  10  S.  C.  247, 
30  Am.  R.  60. 


TO  Randall  v.  Sackett,  77  N.  Y. 
480.  And  see,  on  this  general 
Question,  Richardson  v.  Draper, 
supra;  Stothofl  v.  Dunham,  4  Har- 
rison, 181;  Mowry  v.  Adams,  14 
Mass.  327;  Williams  v.  Moore,  9 
Pick.  432. 

TiTippins  V.  Goates,  18  Beav. 
401;  Church  v.  King,  2  Myl.  ft  C 
220. 

T3  Ante,  9  241. 
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§  869.  Selease  of  joint  promisor. — One  to  whom  two  or  more 
persons  have  made  a  joint  promise  or  covenant  is,  on  its  breach, 
required  by  the  course  of  judicial  procedure  to  sue  all  jointly 
if  all  are  of  full  age  '*  and  alive ;  ^*  and,  should  he  proceed 
against  a  less  number,  his  suit,  if  properly  defended,  will  fail.^' 
So  that  all  can  avail  themselves  of  a  release  to  any  one ;  whence 
the  rule,  that  the  release  of  one  discharges  all,^® — ^a  rule  which 
perhaps  ordinarily,  yet  not  always,  prevails  as  well  in  equity  as 
at  law." 

§  870.  Joint  and  several  promisors — (Further  of  joint). — 
Where  the  promises  or  covenants  are  joint  and  several  instead 
of  joint,  the  reasoning  is  a  little  different.  The  party  suing 
may  elect  to  proceed  against  one  or  each  singly,  or  jointly 
against  all,  but  not  against  more  than  one  and  less  than  all.'^" 
If,  therefore,  he  sues  one,  the  mere  fact  that  he  has  not  joined 
another  defendant  is  not,  as  in  the  case  of  a  joint  undertaking, 
an  obstacle  to  his  recovering  judgment.  But  if  one  who  might 
have  been  made  a  joint  defendant  has  paid  the  debt,  it  is  dis- 
charged, and  there  can  be  no  judgment  against  another.^* 
Death,  we  saw  under  our  last  sub-title,  is  not,  in  these  cases  of 
joint  and  several,  the  equivalent  of  payment;  so  it  does  not 
operate  to  discharge  either  the  living  person  or  the  estate  of 
the  deceased.*^  But  other  things  may  be  equivalents;  **as,  if 
two  men  be  jointly  and  severally  bounden  in  an  obligation,  if 


TsCuttB  V.  Gordon,  18  Me.  474, 
29  Am.  D.  520.    See  post,  9  871. 

7«CabeU  v.  Vaughan,  1  Saund. 
Wms.  ed.  291  and  note;  Bouglas 
T.  Chapin,  26  Conn.  76;  Bragg  v. 
Wetzel,  6  Blackt  96. 

7s  Livingston  v.  Tremper,  11 
Johns.  101;  Tuttle  v.  Cooper,  10 
Pick.  281;  Shlrrefl  v.  Wilks,  1 
Bast,  48;  Walcott  v.  Canfield,  3 
Conn.  194;  Hall  v.  Rochester,  3 
Cow.  374.  But  see  Brugman  v. 
McGuire,  32  Ark.  733. 

7«Lacy  V.  Kinnaston,  3  Salk. 
298;  Rex  v.  Bayley,  1  Car.  ft  P. 
435;  Rowley  v.  Stoddard,  7  Johns. 
207;  WillingB  v.  Consequa,  P6t  C. 
C.  301;  Campbell  v.  Brown,  20  Oa. 
415;  Scofleld  v.  Clark,  48  Neb.  711, 
€7  N.  W.  754;   Maslin's  Extrs.  v. 


HIett,  37  W.  Va.  16,  16  S.  B.  437. 

ff  Bower  v.  Swadlin,  1  Atk.  294. 
But  see  State  v.  Matson,  44  Mo. 
305. 

78  Streatfleld  v.  Halllday,  3  T.  R. 
779,  782;  Bangor  Bank  v.  Treat,  6 
Qreenl.  207,  19  Am.  D.  210;  Clare- 
mont  Bank  v.  Wood,  12  Vt  252. 

T»  Whltcomb  V.  Whiting,  2  Doug. 
G52;  Griffin  v.  Thomas,  21  Ga.  198; 
Tuckerman  v.  Sleeper,  9  Cush. 
177,  180;  Boggs  v.  Lancaster 
Bank,  7  Watts  ft  S.  331;  Beau- 
mont V.  Greathead,  2  C.  B.  494; 
Morrow  v.  Starke,  4  J.  J.  Mar.  367; 
Wallace  v.  Kelsall,  7  M.  ft  W.  264; 
Husband  v.  Davis,  10  C.  B.  645; 
Miller  v.  Beck.  108  la.  675,  79  N. 
W.  344. 

80  Ante,  S  866. 
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the  obligee  release  to  one  of  them,  both  are  dischargecL^''^ 
Therefore  substantially,  if  not  minutely,  the  result  is  the  same 
where  the  promise  is  joint  and  several  as  where  it  is  joint.  And 
the  books  commonly  state  the  rule  without  discrimination  to  be, 
that  the  release  of  one  joint  or  joint  and  several  promisor  is  a 
release  of  all.**    But, 

§  871.  Discharge  by  law — (Bankruptcy— Limitatioiis — In- 
fancy).— ^Where  the  law  releases  a  party,  it  limits  the  effect  to 
the  very  person,  so  that  neither  a  joint  nor  a  joint  and  several 
promisor  is  discharged.  Thus  it  is,  for  example,  if  one  of  two 
or  more  such  promisors  is  freed  in  bankruptcy,**  or  by  the  Stat- 
ute of  Limitations ;  *^  and,  in  these  cases,  the  technical  rules 
above  stated  are  not  applied.  Consequently,  though  all  the 
original  promisors  are  joined  as  defendants,  there  may  be  judg- 
ment in  favor  of  some  and  against  others.**  It  is  so  also  where 
an  infant  is  sued  with  adults ;  if  he  relies  on  the  privilege  which 
the  law  gives  him  and  sets  up  infancy  in  defence,  there  may  be 
judgment  for  him  and  against  his  co-defendants,  or  the  plain- 
tiff may  discontinue  as  to  him  and  recover  his  demand  of  the 
others.**    Again, — 

§  872.  Covenant  not  to  sue. — ^A  covenant  by  the  creditor  not 
to  sue  one  joint  or  joint  and  several  debtor  is  a  different  thing 
from  a  release.  We  have  seen  that  such  a  covenant,  if  per- 
petual, will  be  permitted  to  bar  the  covenantor's  suit  against 
the  covenantee  where  there  are  no  other  parties  litigant,  be- 


«iCo.  Lit  232a. 

>2Line  v.  Nelson,  9  Vroom,  358; 
Tuckerman  v.  Newhall,  17  Mass. 
581,  583;  American  Bank  v.  Doo- 
little,  14  Pick.  123.  126;  Rowley 
v.  Stoddard,  7  Johns.  207,  210. 

rfscoburn  v.  Ware,  25  Me.  830; 
Bowery  Sav.  Bank  v.  Clinton,  2 
Sandf.  113;  Turner  v.  Esselman, 
15  Ala.  690;  Gamett  v.  Roper,  10 
Ala.  842. 

s4  Fannin  v.  Anderson,  7  Q.  B. 
811;  Spaulding  v.  Ludlow,  etc. 
Mill,  36  Vt  150;  Bruce  v.  Flagg, 
1  Butcher,  219;  Denny  v.  Smith, 
18  N.  Y.  567;  Cutler  v.  Wright,  22 
N.  Y.  472,  477.  But  If  plaintiff, 
sues  one  of  several  Joint  debtors 
and  judgment  is  given  for  defend- 


ant and  plaintiff  allows  time  for 
suing  out  writ  of  error  to  expire 
all  the  Joint  debtors  are  thereby 
discharged.  Conn.  F.  Ins.  Ca  v. 
Oldendorff,  73  Fed.  88,  19  C.  C.  A. 
379. 

•'Cobum  V.  Ware,  supra;  Ward 
V.  Johnson,  13  Mass.  148,  152. 

•0Hartnes8  v.  Thompson,  5 
Johns.  160;  Robertson  v.  Smith, 
18  Johns.  459,  478,  9  Am.  D.  227; 
Tuttle  V.  Cooper,  10  Pick.  281, 292; 
Woodward  v.  Newhall,  1  Pick.  500. 
As  to  this  point  of  the  text,  the 
reader  will  find  in  the  decisions 
some  differences  which  it  wlU  be 
well  not  to  overlook.  As  to  the 
English  doctrine,  see  Boyle  v» 
Webster,  17  a  B.  950. 
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cause  thereby  circuity  of  action  is  avoided.*^  But  this  reason 
shows,  what  is  settled  in  authority,  that  such  covenant  is  not 
properly  a  release,  that  it  will  not  avail  the  co-promisor,  and 
that  it  cannot  be  set  up  if  he  also  is  a  defendant.*^  Within  this 
principle, — 

§  873.  Belease  with  reservations. — Since  it  accords  with  the 
course  of  judicial  procedure  to  admit  into  the  record  of  a  cause, 
by  a  sort  of  fiction,**  persons  as  parties  who  have  no  interest 
in  it,  when  thereby  the  rights  of  the  real  parties  will  be  pro- 
moted, it  is  competent  for  a  creditor  to  release  a  joint  debtor 
with  the  proviso  that  a  suit  may  be  prosecuted  against  him  and 
the  rest  for  the  creditor's  benefit,  execution  not  to  be  collected 
out  of  his  property.  Such  a  release  is  the  exact  equivalent  of  a 
covenant  not  to  sue.  It  does  not  bar  a  suit,  but  it  gives  a  right 
of  action  for  any  violation  of  the  terms  of  the  proviso.  And 
words  less  explicit  will  be  construed  in  this  way  when  such  is 
the  evident  meaning.  Not  all  the  cases  reason  out  the  result 
quite  in  this  form,  but  so  in  effect  are  all.*®    Now, — 

§  874.  Under  seal  or  not. — Out  of  imperfect  apprehensions 
of  the  doctrine  just  stated,  has,  it  is  believed,  grown  the  propo- 
sition, certainly  unsound  in  principle,  yet  broadly  affirmed  by 
some  of  the  judges,  that,  for  a  release  to  bar  the  claim  against 
a  co-promisor,  it  must  be  what  they  term^  a  technical  one  under 
seaL*^  The  reason  for  which  was  stated  by  a  very  learned 
judge  to  be,  "because'*  the  agreement  not  under  seal  **does  not 
extinguish  the  debt."*'  And  plainly  any  writing  which  does 
not,  by  whatever  name  called,  must  be  ineffectual  in  answer  to  a 
suit  against  any  one,  whether  a  party  to  it  or  not ;  as,  for  exam- 


•TAnte,  9  857. 

•s  Walker  v.  McCuIlooh,  4  Greenl. 
421,  426;  Winston  v.  Dalby,  64  N. 
C.  299;  Rowley  v.  Stoddard,  7 
Johna.  207,  210;  Button  v.  Eyre, 
6  Taunt  289,  294;  Dean  v.  New- 
ball.  8  T.  R.  168;  Crane  v.  Ailing, 
3  Green,  N.  J.  423. 

••Ante,  S  182. 

•«  Solly  V.  Forbes,  2  Brod.  A  B. 
38;  Bowne  v.  Mount  Holly  Bank, 
16  Vroom,  360;  Parmelee  v.  Law- 
rence, 44  111.  405;  Burke  v.  Noble, 
12  Wright,  Pa.  168;  WilllaDaa  v. 
Hltchlngs,  10  Lea,  826;   North  v. 


Wakefield,  13  Q.  B.  536;  Thomp- 
son V.  Lack,  3  G.  B.  540;  Price  v. 
Barker,  4  Ellis  ft  B.  760,  777. 

•lAnte,  §  851;  De  Zeng  v. 
Bailey,  9  Wend.  336;  Shaw  v. 
Pratt,  22  Pick.  305;  Armstrong  v. 
Hayward,  6  Cal.  183;  Drinkwater 
V.  Jordan,  46  Me.  432;  Rowley  v. 
Btoddard,  7  Johns.  207;  Line  v. 
Nelson,  9  Vroom,  358. 

92  Shaw,  C.  J.,  in  Pond  v.  Wil- 
liams, 1  Gray,  630,  636;  s.  p.  Gold 
Medal  Sew.  Mach.  v.  Harris,  124 
Mass.  206,  208. 
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pie,  a  writing  not  under  seal  and  founded  on  no  consideration.** 
So,  as  we  have  seen,'*  the  payment  of  a  part  of  an  entire  sum  is 
,  a  discharge  only  of  the  part,  whatever  the  unsealed  imderstand- 
ing  between  the  parties.**  Therefore,  if  one  of  two  joint  prom- 
isors makes  such  payment,  neither  can  avail  himself  of  it  be- 
yond the  sum  paid,  though  by  a  writing  not  under  seal  there  is 
a  formal  release  in  full.**  But  our  expositions  in  the  chapter 
on  the  ** Consideration"  show,  that  a  payment  in  something  be- 
ff  sides  money,  accepted  in  full,  operates  otherwise ;  for  the  par- 
ties '  valuation  of  the  thing  will  not,  in  the  absence  of  fraud,  be 
disputed.*^  Consequently,  if  one  joint  promisor  makes  such 
payment,  the  promisee  can  no  more  deny  its  adequacy  as  being 
in  full,  when  set  up  by  the  other,  than  when  by  the  party  by 
whom  made.  Hence,  for  all  purposes,  a  release  without  seal 
is,  if  on  a  sufficient  consideration,  equally  effective  with  a  sealed 
one.** 

§  875.  Release  by  joint  promisee. — ^The  payment  of  a  debt 
to  one  of  two  persons  to  whom  it  is  jointly  due  is  effectual.** 
Therefore  a  release  by  any  one  of  several  joint  promisees  is 
good  as  against  all.^  For  example,  one  partner's  signing  and 
sealing  a  composition  deed  bars  the  partnership  claim.^  But 
a  mere  covenant  not  to  sue  is  within  explanations  already 
made,'  therefore  is  without  effect  except  as  foundation  for  a 
counter  action.*  And,  in  general,  if  the  whole  debt  has  not 
been  paid  to  one  or  validly  released  by  him,  the  others  may 
join  him  as  party  plaintiff  in  a  suit  to  recover  what  remains 
due.* 


•8  Ante,  9  851;  Smith  v.  Bar- 
tholomew, 1  Met.  276,  35  Am.  D.  365. 

»*Ante,  §  50. 

MCurtiss  V.  Martin,  20  111.  557; 
Wheeler  v.  Wheeler,  11  Vt  60;  Wil- 
liams V.  Carrington,  1  Hilton,  515. 

»«  Bemis  V.  Hoseley,  16  Gray,  63. 

07  Gavin  y.  Annan,  2  Gal.  494; 
Gaffney  v.  Ghapman,  4  Rob.  N.  T. 
275. 

98  Ante,  9  851;  Dunham  v. 
Branch,  5  Gush.  558,  561;  Goes  v. 
Ellison,  136  Mass.  503. 

M  Morrow  v.  Starke,  4  J.  J.  Mar. 
367. 

iMyrick  v.  Dame,  9  Gush.  248; 
Wilkinson  v.  Lindo,  7  M.  &  W.  81; 


Wild  V.  Williams,  6  M.  &  W.  490; 
Eastman  v.  Wright,  6  Pick.  316. 

«Met  Gont  125,  126;  Bruen  v. 
Marquand,  17  Johns.  58;  Smith  ▼. 
Stone,  4  Gill,  ft  J.  310;  Pierson  v. 
Hooker,  3  Johns.  68,  3  Am.  D.  467; 
Morse  v.  Bellows,  7  N.  H.  549,  28 
Am.  D.  372;  Grutwell  v.  DeRosset, 
6  Jones,  N.  G.  263;  McBride  v. 
Hagan,  1  Wend.  326;  Wells  v.  Ev- 
ans, 20  Wend.  261;  Evans  v.  Wells, 
22  Wend.  324. 

sAnte,  9  872. 

^Walmesley  v.  Gooper,  11  A.  ft 
E.  216. 

KSweigart  v.  Berk,  8  S.  ft  R 
308;    McGilvery    y.    Moorhead,   3' 
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§  876.  Merger — (Specialty — ^Partners), — hj  transmuting  a 
contract  into  something  else,  may  work  its  termination,  though 
it  has  not  been  otherwise  performed.  It  is  so,  for  example, 
where  a  specialty  has  absorbed  a  parol  agreement,  as  already 
explained.*  On  which  principle,  if  one  of  several  partners 
gives  his  individual  bond  for  a  simple  contract  debt  of  the  firm, 
the  creditor  who  receives  it  relinquishes  thereby  his  claim 
against  the  rest.^    So, — 

§  877.  Merger  in  judgment. — ^When  any  contract  or  other 
claim  has  gone  to  judgment,  it  ceases  to  have  a  separate  exist- 
ence and  is  merged  therein,* — a  proposition  having  some  qualifi- 
cations not  necessary  to  be  inquired  into  here.®  If,  then,  the 
judgment  is  against  one  of  several  joint  promisors,  the  claim 
against  the  others  is,  in  the  absence  of  any  statute  reserving 
rights,  ended.^®  But  where  it  is  against  them  severally,  or 
jointly^  and  severally,  instead  of  jointly,  a  judgment  against 
one,  to  have  this  effect,  must  be  satisfied.^^ 

§  878.  Caution. — ^It  should  be  borne  in  mind  that,  on  the 
questions  connected  with  this  sub-title,  there  are  in  many  of 
our  States  differing  statutory  limitations  and  qualifications. 
And  these  questions,  like  all  others  in  the  law,  are  subject  also 


Cal.  267.  And  see  McNamee  v. 
Carpenter,  66  la.  276.  Tlie  one 
not  releasing  may  sue  for  his  part 
Lansing  y.  Bliss,  86  Hun,  205,  33 
N.  Y.  S.  310. 

•Ante,  §  129;  Curson  y.  Mbn- 
teiro,  2  Johns.  808. 

T  Tom  y.  Goodrich,  2  Johns.  213; 
Banorgee  y.  Hoyey,  6  Mass.  11,  4 
Am.  D.  17. 

•  Bangs  y.  Watson,  9  Gray,  211; 
Clark  y.  Rowling,  8  Comst  216,  53 
Am.  D.  290;  Sweet  y.  Brackley,  53 
Me.  346. 

•Goodrich  y.  Bodurtha,  6  Gray, 
323;  Owens  y.  Sprigg,  2  Md.  457; 
Davis  y.  Anahle,  2  Hill,  N.  Y.  339; 
Fairchlld  y.  Holly,  10  Conn.  474. 

^•McMaster  y.  Vernon,  3  Duer, 
249;  Benson  y.  Paine,  2  Hilton, 
552;  Ward  y.  Johnson,  13  Mass. 
148;  WiUings  y.  Consequa,  Pet.  C. 
C.  301,  303;  Robertson  y.  Smith,. 
18  Johns.  459,  9  Am.  D.  227;  Smith 
T.  Black,  9  S.  ft  R.  142,  11  Am.  D. 


686;  Candee  y.  Smith,  93  N.  Y. 
349,  351;  Clinton  Bank  y.  Hart,  5 
Ohio  St.  33.  Judgment  against 
one  partner  for  a  firm  debt  re- 
leases the  other  partners,  so  that 
no  new  action  can  be  maintained 
against  them  upon  it.  Keith  Bros. 
&  Co.  y.  Stiles,  92  Wis.  15,  64  N. 
W.  860.  But  it  has  been  held  that 
holder  of  a  note  by  obtaining  a 
Judgment  against  one  of  three 
Joint  makers  for  one-third  the 
amount  of  the  note,  which  Judg- 
ment is  not  paid,  does  not  prevent 
himself  from  obtaining  Judgment 
against  the  other  makers  for  the 
full  amount  of  the  note.  Sully  y. 
Campbell,  99  Tenn.  434,  42  S.  W. 
15. 

iiMcLaurine  y.  Monroe,  30  Mo. 
462;  Simonds  y.  Center,  6  Mass. 
18;  Kirkpatrick  y.  Stingley,  2  Ind. 
269;  Oilman  y.  Foote,  22  la.  560; 
Hitchcock  y.  Frackelton,  116  Mich. 
487,  74  N.  W.  720,  6  Det  U  N.  14. 
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to  be  varied  by  changed  facts,  which  bring  the  particular  case 
outside  of  the  general  rule. 

The  Doctrine  of  this  Chapter  restated. 

§  879.  The  teachings  of  this  chapter  may  be  classed  with  the 
many  illustrations,  afforded  by  the  law  of  contracts,  of  the 
truth  that  earthly  things  are  unstable  and  changing.  In  the 
commotions  of  life,  and  the  constant  adaptations  of  the  mind 
to  the  new  facts  surrounding  it,  not  even  a  contract,  however 
solemn,  is  free  from  the  liability  to  be  made  more  solemn  by 
afBrmance,  or  to  be  abrogated  by  release.  It  is  not  deemed  nec- 
essary to  extend  this  chapter  further  by  traveling  again  over 
this  ground ;  except  to  say,  that,  on  the  one  hand,  when  par- 
ties have  ratified  their  contract,  neither  of  them  can  recede  by 
reason  of  anything  then  known  to  him ;  and,  on  the  other  hand, 
release  may  come  from  express  agreement,  from  death,  or  from 
the  operation  of  the  law. 


§§  880-883.]  IN  GBNSRAL  OF  THE  PARTIEa 
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BOOK    II. 

THE  PASTIES  AND  OTHER  PARTAKERS  AS  AGENTS  OR 
INTERESTED  IN  THE  CONTRACT. 


OHAPTEB  XXXn. 


IN  GENERAL  OF  THE  PARTIES. 


§  880.  Oontractiiig  with  self. — ^As  already  seen/  one  cannot 
enter  into  a  contract  with  himself.  If  there  are  apparent  ex- 
eeptions  to  this  rule,*  they  are  anomalies,  resting  in  specially 
peculiar  reasons.    Even — 

§  881.  Different  capacities. — ^A  man  in  a  fiduciary  relation 
—for  example,  a  trustee,  or  an  agent  to  sell  or  to  buy,  or  the 
like — cannot,  in  this  capacity,  buy  or  seU  to,  or  otherwise  deal 
with,  himself  in  his  individual  capacity.'    Again, — 

§  882.    Sue  self. — One  cannot  sue  himself.*    Therefore, — 

§  883.  Self  and  another. — In  a  common-law  court,  he  cannot 
be  a  plaintiff  or  defendant  suing  or  defending  against  joint  par- 
ties, of  whom  he  is  one.**    Nor  is  it  different  though  on  the  one 


1  Ante,  S  29. 

>  Hall  V.  Bliss,  118  Mass.  554,  19 
Am.  R.  476.  As  to  whlcli  see  also 
Whitehead  v.  Hellen,  76  N.  C.  99, 
100. 

•Bain  v.  Brown,  56  N.  Y.  285, 
288;  Button  v.  Wlllner,  52  N.  Y. 
312;  Rogers  T.  Lockett,  28  Ark. 
290;  Rlngo  ▼.  Blnns,  10  Pet.  269; 
Whitcomb  Y.  Biinchin,  5  Madd.  91; 
Bent  V.  Cobb,  9  Gray,  397,  69  Am. 
D.  295;  Michoud  v.  Girod,  4  How. 
U.  S.  503;  De  Caters  y.  Le  Ray  de 
Chaamont,  3  Paige,  178;  Child  y. 
Brace,  4  Paige,  309;  Griffin  y.  Ma- 
rine Co.,  52  111.  130;  Campbell  y. 
Johnston,  1  Sandf.  Ch.  148;  Boyd 
y.  Hawkins,  2  Ire.  Eq.  304;  Math- 
ews y.  Dragaud,  3  Des.  25;  Thorp 
T.  HcCullum,  1  Gilman,  614 ;  Cram 
T.  Mitchell,  1  Sandf.  Ch.  251;  Da- 
Tifl  y.  Simpson,  5  Har.  k  J.  147, 
9  Am.  D.  500;  Saltmarsh  y.  Beene, 
4  Port  283,  30  Am.  D.  625;  Renew 


y.  Butler,  80  Ga.  954;  Remick  y. 
Butterfleld,  11  Fost.  N.  H.  70,  64 
Am.  D.  316;  Rickey  y.  Hillman,  2 
Halst.  180;  Wright  y.  Wright,  2 
Halst.  175,  11  Am.  D.  546;  Shel- 
don y.  Sheldon,  13  Johns.  220; 
Obert  y.  Hammel,  3  Harrison,  73; 
Bank  of  Orleans  y.  Torrey,  7  Hill, 
N.  Y.  260;  Colden  y.  Walsh,  14 
Johns.  407;  McCarty  y.  Van  Dalf- 
sen,  5  Johns.  43;.Tynes  y.  Grim- 
stead,  1  Tenn.  Ch.  508;  Taussig  y. 
Hart,  58  N.  Y.  425;  Collins  r.  Til- 
ton,  58  Ind.  374;  Stratford  y.  Twy- 
nam,  Jacob,  418.  And  see  Armor 
y.  Cochrane,  16  Smith,  Pa.  308; 
Gorham  y.  Meacham,  63  Vt  231, 
22  Atl.  572,  13  L.  R.  A.  676. 

4  Ante,  §  29;  Hoag  y.  Hoag,  55 
N.  H.  172. 

BMcMahon  y.  Rauhr,  47  N.  Y. 
67;  Moffatt  y.  Van  Mullingen,  2 
Chit.  539;  Rheem  y.  Snodgrass,  Z 
Grant,  Pa.  379. 


366 


PARTIES  AND  OTHER  PARTAKERS.       [§§  884-888. 


Bide  he  appears  in  a  fiduciary  capacity,  and  on  the  other  side 
individually.*    Consequently, — 

§  884.  More  than  one. — There  can  be  no  contract  to  which 
there  is  but  one  party ;  there  must  always  be  more.^    And, — 

§  885.  AtfiDertainable. — ^When  the  contract  has  become  com- 
plete, and  at  the  time  when  the  suit  is  brought,  however  the 
rule  may  be  before,  it  must  be  ascertainable  who  the  party  is ; 
though,  except  by  some  opinions  in  specialties,"  he  need  not  be 
nai^ied  in  words,  but  may  be  identified  by  interpretation.' 
Often  a  contract  is  commenced  with  something  which  of  itself 
creates  no  mutual  obligation,  and  is  built  up  step  by  step  until 
it  becomes  complete.^*  In  such  a  case,  the  last  step  may  be  the 
one  which  ascertains  the  party;  as,  for  example,  where  there  is 
a  general  offer  of  a  reward  for  a  thing  to  be  done,  and  a  person 
before  unknown  does  the  thing.** 

§  886.  Alive— Non-existing. — Of  course,  as  explained  be- 
fore, the  party  must  be  living.**  And  a  contract  with  a  mere 
fictitious  person  is  a  nullity;  *'  nor  is  it  otherwise  though  the 
non-existing  person  or  corporation  comes  afterward  into  exist- 
ence." 

§  887.  In  created  contracts. — ^When  the  law  creates  a  con- 
tract," it  determines  who  the  parties  shall  be.  For  example,  it 
makes  the  person  from  whom  the  consideration  moved  the 
promisee.**    For  further  illustration, — 

§  888.  Funeral  expenses.  —  Within  explanations  already 
made,*^  if,  by  reason  of  the  neglect  of  those  whose  primary 
duty  it  is  to  cause  a  dead  body  to  be  buried,  a  third  person  does 


«McEllianon  y.  McElhanon,  63 
111.  457. 

7  Ante,  §  29;  Lycoming  Fire  Ins. 
Co.  V.  Wright,  55  Vt  526;  Walker 
y.  City  of  Springfield,  3  Ohio  Dec. 
567. 

8  Ante,  §  426;  Sacra  y.  Hudson, 
59  Tex.  207;  Harrison  y.  Simons, 
55  Ala.  510. 

•  Ante,  §  374;  Chicago  y.  Sher- 
wood, 104  111.  549;  Parr  y.  Green- 
bush,  72  N.  Y.  463;  Carpenter  y. 
State,  8  Mo.  291;  Peddle  y.  Brown, 
3  Macq.  H.  L.  Cas.  65,  3  Jur.  it.  s. 
395;  Holding  y.  Elliott,  5  H.  ft  N. 
117;  Taylor  v.  Hodgson,  3  Dowl. 
k  L.  115,  10  Jur.  355. 


10  For  example,  ante,  S  87. 

XI  Ante,  §  330. 

12  Ante,  §  858. 

18  Bennett  y.  Famell,  1  Camp. 
130;  Douthitt  y.  Stinson,  63  Mo. 
268. 

i«  In  re  Empress  Engineering 
Co.,  16  Ch.  D.  125;  Glass  y.  Glass, 
71  Ind.  392. 

16  Ante,  §  181  et  seq. 

le  Morris  y.  Litchfield,  14  Bradw. 
83;  Bright  y.  Lucas,  Peake  Add. 
Cas.  121;  Mellen  y.  Whipple,  1 
Gray,  317,  321;  Tracy  v.  Gunn,  29 
Kan.  608. 

IT  Ante,  9  237. 
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ity  then,  should  the  executor  come  into  possession  of  assets,  the 
law  will  raise  a  promise  from  him,  not  from  the  dead  man,  to 
pay  for  them."  A  post  mortem  examination  is  not  a  funeral 
expense,  and  not  within  this  rule." 

§  889.  Capacity  of  parties. — ^The  parties  must  have  the 
legal  capacity,  not  only  to  enter  into  the  contract,  as  Trill  be  ex- 
plained in  chapters  following  this,  but  likewise  to  do  that  for 
which  it  provides.^®    Thus, — 

§  890.  To  take. — ^A  valid  conveyance  of  a  thing,  or  bequest 
or  devise  of  it,**  can  be  made  only  to  one  capable  in  law  of  be- 
ing invested  with  it,  and  in  the  particular  form.** 

The  Doctrine  of  this  Chapter  restated. 

§  891.  One  cannot  make  a  contract  with  himself  alone; 
two,  at  least,  are  required,  and  there  may  be  more.  It  will  be 
valid  in  law  only  when  the  parties  are,  in  law,  competent  to 
make  it.  The  chief  element  in  legal  capacity  is  capability  in 
faet  It  would  be  the  only  element  but  for  some  technical 
rules,  necessary  for  the  orderly  working  of  the  legal  system; 
sach,  for  example,  as  that  the  capability  of  children  shall  be 
conclusively  presumed  to  be  incomplete  until  they  are  twenty- 
one  years  old. 


uTugwell  V.  Heyman,  8  Camp. 
298;  Shelly's  Case,  1  SaUc.  296; 
Rogers  v.  Price,  8  T.  ft  J.  28; 
Green  v.  Salmon,  8  A.  ft  E.  348; 
Brice  ▼.  Wilson,  3  Nev.  ft  M.  612. 
See  Newcombe  v.  Beloe,  Law  Rep. 
1  P.  ft  M.  814;  Fogg  v.  Holbrook, 
88  Me.  169,  83  AU.  792,  88  L.  R. 
A.  660. 

If  Smith  T.  McLaughlin,  77  111. 
696. 


so  Musselman  v.  Cravens,  47  Ind. 
1. 

21  Meade  v.  Beale,  Taney,  339, 
859. 

22  Holden  v.  Smallbrooke,  Vaugh. 
187,  199;  Winslow  v.  Wlnslow,  52 
Ind.  8;  Methodist  Episcopal  Church 
V.  Hoboken,  4  Vroom,  13,  97  Am. 
D.  696;  State  v.  KiUian,  51  Mo.  80. 
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CHAPTER 
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INPANTa 

S  892.  Introduction. 

893-905.  Capacity  In  general. 

90&-916.  Necessaries  and  other  created  oontracts. 

917-923.  Valid  actual  contracts. 

924-928.  Voidable. 

929-935.  Void. 

936-946.  Affirmance  and  disaffirmance. 

946.  Doctrine  of  chapter  restated. 

§  892.  How  chapter  divided. — ^We  shall  consider,  L  In  gen- 
eral of  infants  and  their  capacity ;  IE.  Their  contract  for  neces- 
saries and  other  contracts  created  by  the  law;  HE.  Their  valid 
actual  contracts;  IV.  Their  voidable  contracts;  V.  Their  void 
contracts;  YI.  Affirmance  and  disaffirmance  of  the  voidable 
contract. 

I.    In  General  of  Infants  and  their  Capacity. 

§  893.  Who  are. — All  persons,  male  and  female,  under  the 
age  of  twenty-one  years,  are,  by  the  common  law,  infants,  In 
most  of  our  States,  the  law  so  remains ;  but,  in  a  few  of  them, 
females  are  by  statute  made  of  age  at  eighteen.^ 

§  894.  How  age  computed. — ^In  the  computation,  fractions  of 
a  day  *  are  disregarded,  and  one  day  is  allowed  to  the  infant;  so 
that  a  child  born  during  any  part  of  the  twenty-four  hours  of 
the  first  of  January,  counting  from  midnight,  will  be  of  age  dur- 
ing the  whole  of  the  last  day  of  December,  from  midnight.' 


11  Parsons,  Cont.  294;  and  the 
cases  cited  to  the  next  section. 
For  example,  in  Minnesota,  "fe- 
males of  eighteen  years  shall  he 
considered  of  full  age  for  all  pur- 
poses." Cogel  V.  Ralph,  24  Minn. 
194.  In  some  of  these  States,  the 
statutes  partially  hut  not  fully 
emancipate  the  female  at  eight- 
een. And  see  Dent  v.  Cock,  65 
Ga.  400. 


s  Bishop,  Written  Laws,  S  108; 
post,  §  1340. 

«Co.  Lit  171&;  Bac  Abr.  In- 
fancy, A.;  Howard's  Case,  2  Salk. 
625;  Fltzhugh  y.  Dennington,  2 
Ld.  Raym.  1094,  1096;  Anony- 
mous, 1  Ld.  Raym.  480;  Herbert 
y.  Turball,  1  Keb.  589;  2  Kent, 
Com.  233;  Wells  y.  Wells,  6  Ind. 
447;  Hamlin  y.  Steyenson,  4  Dana, 
597;  State  t.  Clarke,  3  Harrlng. 
Del.  557. 
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§  895.  Mmgled  capacity  and  incapacity. — ^An  infant,  consti- 
tuting one  of  the  community,  and  possessing  an  actual  capacity 
increasing  with  years,  and  not  always  being  duly  cared  for  by 
parents,  must,  both  for  his  own  and  the  public  good,  be  en- 
dowed likewise  with  some  legal  capacity.*  But  with  how  much 
and  whatf  Nature  has  furnished  us  with  no  precise  answer  to 
this  question,  and  the  decisions  of  the  courts  upon  it  are  dis- 
cordant There  are  propositions  reasonably  plain  and  pretty 
uniformly  held  in  adjudication ;  but,  on  the  whole,  the  law  of  in- 
fancy is  very  much  at  sea,  perhaps  more  so  than  any  other  part 
of  our  jurisprudence.*  It  has  been  in  some  degree  changed  by 
the  courts  from  age  to  age,  **  the  tendency  of  the  later  decisions" 
being,  it  has  been  observed,  ^'to  enlarge  the  liabilities  and  obli- 
gations of  infants."  *  And  what  adds  to  the  difiQculties  of  the 
exposition  is,  that  the  law  is  not  held  quite  the  same  in  all  our 
States. 

§  896.  How  here. — To  trace  the  course  of  decision  minutely, 
and  show  all  that  has  been  and  is,  would  be  impossible  for  the 
present  work,  even  if  the  remainder  of  it  were  devoted  exclu^ , 
sively  to  the  subject.  The  author,  therefore,  will  present  such 
general  views,  with  their  needful  illustrations,  as  will  best  en-^ 
able  the  practitioner  to  comprehend  it,  on  comparing  what  ia- 
here  set  down  with  the  statutes  and  decisions  of  his  own  State. 

§  897.  Contracts  and  torts  compared. — ^As  a  sort  of  general 
truth,  subject  to  qualifications,  an  infant  is  liable  like  an  adult 
for  his  torts,  yet  not  for  his  contracts  unless  he  chooses  to  abide 
by  them.  But,  to  go  back  a  little,  and  explain  all  somewhat 
more  minutely, — 

§  898.  Emancipation  by  parent— The  emancipation  of  an 
infant  by  the  parent,^  or  the  parent's  permitting  him  to  live 
away  from  home  and  take  care  of  himself,®  in  no  way  increases 
his  power  to  bind  himself  by  contract^    Yet  it  is  often  mate- 


« Abbot  V.  Parsons,  3  Bur.  1794, 
1801. 

»  Breed  v.  Judd,  1  Gray,  456, 456. 
For  discussion  of  authorities,  see 
57  L.  R.  A.  673,  note. 

•Hall  ▼.  Butterfleld,  59  N.  H. 
354,  358,  47  Am.  R.  209;  Philpot 
T.  Bingham,  55  Ala.  435,  438. 

TAnte,  8  230;  Abbot  v.  Con- 
Terse,  4  Allen,  530,  533;  Bucksport 
T.  Rockland^  56  Me.  22;   Rex.  y. 

24 


Rotherfleld,  Greys,  1  B.  ft  G.  345, 
347;  Reg.  v.  Scammonden,  8  Q.  B. 
349;  Gilkeson  v.  Gllkeson,  1  Phlla. 
194;  Wood  v.  Corcoran,  1  Allen, 
405;  Jenney  ▼.  Alden,  12  Mass. 
375;  Hasklns  ▼.  White,  13  Mont 
70,  32  Pac  163. 

BRex  V.  Lytchet  Matraverse,  7 
B.  &  G.  226;  Reg.  v.  Selbome,  Z 
Ellis  &  E.'  275. 

»  Mason  v.  Wright,  13  Met  306, 
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rial  to  the  question  whether  the  parent  or  the  infant  is  to  be 
deemed  in  law  to  have  been  the  party  contracting  with  a  third 
person.^® 

§  899.  Servant  of  parent. — ^A  minor,  living  with  the  par- 
ent, supported  by  him,  and  rendering  him  service,  is  in  law 
his  servant ;  otherwise,  is  not  necessarily  such.^^  Like  any  other 
servant, — 

§  900.  Wrongful  acts  as  to  parent. — ^The  minor  may  bind  his 
master  the  father  by  wrongful  acts  done  in  the  latter's  employ- 
ment; as,  for  example,  for  injuries  inflicted  on  a  third  person 
through  careless  driving.^*  But,  as  in  the  case  of  other  serv- 
ants, the  father  wiU  not  be  liable  for  his  wilful  trespasses  and 
torts  committed  unauthorized ;  ^'  for  example,  for  setting  a  dog 
on  his  neighbor's  cattle.** 

§  901.  Torts  as  to  self. — ^In  general,  but  not  quite  univer- 
sally,*^ an  infant  is  answerable  the  same  as  an  adult  for  his 
torts,"  such  as  assault  and  battery,*^  injuring  another's  ani- 
mal,*'   embezzlement,**   and.  other   unlawful    conversions   of 


308.  In  some  States  there  are 
Statutes  conferring  upon  Courts 
of  Chancery  or  Probate  Courts  the 
power  to  remove  the  disabilities 
of  infants.  Brown  y.  Wheelock, 
76  Tex.  385,  12  S.  W.  111. 

10  Morse  v.  Welton,  6  Conn.  547, 
16  Am.  D.  73;  Nightingale  v. 
Withington,  15  Mass.  272,  274,  8 
Am.  D.  101;  Bray  v.  Wheeler,  29 
Vt.  514;  Shute  v.  Dorr,  5  Wend. 
204. 

11  Clark  V.  Fitch,  2  Wend.  459, 
20  Am.  D.  639;  Hall  v.  Hollander, 
4  B.  &  C.  660;  Evans  v.  Walton, 
Law  Rep.  2  C.  P.  615.  To  make  a 
father  responsible  for  the  torts  of 
his  child  it  is  necessary  to  connect 
him  with  the  acts  done,  but  it  is 
not  necessary  that  he  should  have 
directed  his  child  to  do  the  wrong- 
ful acts  by  express  words  of  com- 
mand. Haverson  v.  Naker,  60  Wis. 
511,  19  N.  W.  882,  50  Am.  R.  381. 

isLashbrook  v.  Patten,  1  Duv. 
316;  Strohl  v.  Levan,  3  Wright, 
Pa.  177.  Contra,  Smith  v.  Daven- 
port, 45  Kan.  423,  25  Pac.  851,  23 
Am.  St.  Rep.  737,  11  L.  R.  A.  429. 


»Paul  V.  Hummel,  43  Mo.  119, 
97  Am.  D.  381;  Baker  v.  Halde- 
man,  24  Mo.  219.  69  Am.  D.  430; 
Needles  v.  Burk,  81  Mo.  569,  51 
Am.  R.  251;  Kumba  v.  OUliam, 
106  Wis.  312,  79  N.  W.  326. 

1*  Tifft  V.  Tifft,  4  Denlo,  176. 

iBRobbins  v.  Mount,  4  Rob.  N. 
Y.  553. 

i«  Peterson  v.  Haffner,  59  Ind. 
130,  26  Am.  R.  81;  Conway  v. 
Reed,  66  Mo.  346,  27  Am.  R.  354; 
Tifft  V.  Tifft,  4  Denio,  175;  Slkes 
V.  Johnson,  16  Mass.  389;  Bullock 
V.  Babcock,  3  Wend.  391;  Shaw  v. 
Coffin,  68  Me.  254,  4  Am.  R.  290; 
Becker  v.  Hall,  9  Ky.  619;  see  56 
L.  R.  A.  573,  note.  Infancy  is  no 
defense  to  action  for  seduction. 
Fry  V.  Leslie,  87  Va,  269,  12  S.  B. 
671. 

17  Peterson  v.  Haffner,  supra; 
Watson  V.  Wrightsman,  26  Ind. 
App.  437,  59  N.  B.  1064. 

18  Tifft  V.  TifCt,  supra. 

i»  Pelgne  v.  Sutcliffe,  2  McGord, 
387,  17  Am.  D.  766. 
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goods  *•  OP  money.**  But,  where  the  wrong  is  likewise  a  breach 
of  contract,  the  injured  party  cannot  make  him  liable  by  suing 
in  the  form  of  tort.**  This  rule  does  not  relieve  the  infant  if 
he  comjnits  a  wrong  independent  of  the  contract ;  ^  as,  if  he 
has  in  his  possession  a  horse  under  the  contract  of  hiring,  then 
inflicts  on  it  a  wilful  injury,  he  may  be  made  to  respond  in 
damages.*^  And,  by  the  better  opinion,  if  he  hires  a  horse  to 
go  to  one  place  and  drives  it  to  another,  an  action  of  trover  will 
lie  against  him.*' 

§  902.  Fraud. — ^Infancy  seems  to  have  constituted,  in  early 
times,  an  exemption  from  liability  for  fraud.*'  But,  by  the 
later  and  present  doctrine,  an  infant  is  ordinarily  holden  for 
his  frauds  the  same  as  an  adult.*^  Yet,  if ,  in  a  common-law 
court,  he  is  sued  on  his  contract,  his  plea  of  infancy  is  not 
answered  by  showing  that  the  plaintiff  was  induced  to  enter 
into  it  by  his  fraudulent  pretence  of  being  of  age.**  Still,  con- 
trary to  some  opinions,**  even  in  such  a  case  an  action  of  tort 


20  Baxter  ▼.  Bush,  29  Vt  466»  70 
Am.  D.  429;  Walker  v.  Davis,  1 
Gray,  506;  Vasse  v.  Smith,  6 
Cranch,  226;  McClure  y.  McClure, 
74  Ind.  108. 

"  Elwell  v.  Martin,  32  Vt.  217. 

23  Jennings  y.  Rundall,  8  T.  R. 
335;  Caswell  y.  Parker,  96  Me.  39, 
61  AtL  238.  Where  an  Infant  hy 
falsely  representing  himself  to  he 
of  full  age,  induces  another  to  sell 
him  goods,  the  seller  cannot 
maintain  trover  against  him  for 
the  goods.  Slayton  v.  Barry,  175 
Mass.  513,  56  N.  E.  574.  Or  an  ac- 
tion in  damages.  Nash  y.  Jewett, 
61  Vt  501.  18  AU.  47,  4  L.  R.  A. 
561,  15  Am.  St  Rep.'  931.  Infant 
is  not  liable  for  injury  to  property 
in  his  possession  under  contract 
of  sale  if  it  is  caused  solely  by  his 
ignorance  or  want  of  skill.  Stack 
y.  Cavanaugh,  67  N.  H.  149,  30 
AU.  350. 

«  Vasse  y.  Smith,  6  Cranch,  226; 
Bumard  y.  Haggis,  14  C.  B.  n.  s. 
t5,  9  Jnr.  h.  s.  1326. 

S4  Campbell  y.  Stakes,  2  Wend. 
137,  144,  19  Am.  D.  561.  But  not 
for  Injury  arising  out  of  negli- 


gence. Young  y.  Muhling,  63  N. 
Y.  S-  181,  48  App.  Div  617. 

«  Homer  v.  Thwing,  3  Pick.  492; 
Penrose  y.  Curren,  3  Rawie,  351, 
24  Am.  D.  356;  Towne  v.  Wiley,  23 
Vt  355,  56  Am.  D.  85;  Green  v. 
Sperry,  16  Vt  390,  43  Am.  D.  519; 
Freeman  v.  Boland,  14  R.  I.  39,  51 
Am.  R.  34. 

28  Reeve,  Dom.  Rel.  259. 

2T  Wallace  v.  Morss.  5  HIH,  N. 
Y.  391;  Ferguson  v.  Bobo,  54  Miss. 
121,  127;  Loop  v.  Loop,  1  Vt  177; 
Lempriere  v.  Lange,  12  Ch.  D.  675 ; 
Mathews  y.  Cowan,  59  III.  341; 
AshlocK  y.  Vivell,  29  111.  App,  388. 

28  Studwell  y.  Shapter,  54  N.  Y. 
249;  Merriam  v.  Cunningham,  11 
Cush.  40;  Burley  v.  Russell,  10  N. 
H.  184,  34  Am.  D.  146;  Conrad  v. 
Lane,  26  Minn.  389,  37  Am.  R.  412; 
Willand  v.  Kobick,  110,  111.  16,  51 
Am.  R.  676;  contra,  Dillon  v. 
Burnham,  43  Kan.  77,  22  Pac.  1016. 

M  Johnson  v.  Pie,  1  Keb.  913,  1 
Lev.  169;  Liverpool  Adelphi  Loan 
Ass'n  y.  Fairhurst  9  Exch.  422, 
430;  Price  v.  Hewett,  8  Exch.  146, 
148;  Nash  v.  Jewett,  61  Vt  501, 
18  Atl.  47,  15  Am.  St  Rep.  931, 
4  L.  R.  A.  561. 
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for  the  fraud  may  be  maintained  against  him,**  or  'the  de- 
frauded adult  may  rescind  the  contract,  and  recover  back  the 
goods  or  other  things  with  which  he  has  parted.'^  And  a  court 
of  equity,  under  its  jurisdiction  to  suppress  frauds,"  will  in 
many  circumstances  or  commonly  hold  the  infant  to  a  contract 
which  he  has  entered  into  through  the  false  pretence  of  being 
of  age.*'  The  doctrines  thus  stated  in  this  section  are  believed 
to  be  sound  in  principle,  and  on  the  whole  su£Sciently  sustained 
by  the  authorities,  though  on  some  points  the  books  are  not 
absolutely  dear.** 

§  903.  Estoppel. — Judicial  proceedings,  where  infants  are 
parties,  are  commonly  in  our  States  required  to  follow  in  some 
particulars  special  forms.  But  if  they  conform  thereto,  they 
estop  the  infant  the  same  as  adults  are  estopped  by  records  cor- 
rect as  to  them.**  It  has  been  laid  down  in  a  few  cases  that  the 
estoppel  in  pais  does  not  bind  an  infant,** — a  doctrine  believed 
to  be  correct  to  the  extent  that,  as  already  explained,*^  if  he 
affirms  himself  to  be  of  age  while  making  a  contract,  he  may 
still  set  up  his  infancy  when  sued  thereon.**    Yet,  in  the  ordi- 


wFltts  Y.  Hall,  9  N.  H.  441; 
Wallace  v.  Morss,  supra;  Hughes 
V.  Gallans,  10  Philad.  618;  Lem- 
prlere  v.  Lange,  supra. 

81  Badger  v.  Phinney,  15  Mass. 
359,  8  Am.  D.  105;  Mills  v.  Gra- 
ham, 4  B.  &  P.  140.  Or  if  infant 
has  secured  and  retained  personal 
property  of  adult  he  is  liable  for 
the  value  of  such  property  in  a 
tort  action.  Rice  v.  Boyer,  108 
Ind.  472.  9  N.  E.  420. 

82  1  Story,  Eq.  §§  240-242. 

88  Ex  parte  Unity  Joint  Stock 
Mut  Banking  Ass'n  3  De  6.  &  J. 
63,  4  Jur.  N.  8.  1257;  Nelson  v. 
Stocker,  4  De  G.,  A  J.  458,  5  Jur.  N. 
e.  751.  See  Bartlett  v.  Wells,  1  B. 
&  S.  836;  Schmitheimer  v.  Else- 
man,  7  Bush,  298;  Cory  v.  Gert- 
cken  2  Madd.  40;  Ostrander  y. 
Quin,  84  Miss.  230,  36  So.  257;  see 
57  L.  R.  A.  687.  note.  An  infant 
grantor  who  represented  that  he 
was  of  full  age  cannot  invoke  the 
Jurisdiction  of  the  court  of  equity 
to  cancel  his  deed.  Ryan  v.  Grow- 
ney,  125  Mo.  474,  28  8.  W.  189,  756. 

84  And  see  1  Pars.  Cent  317. 


88  Beeler  v.  Bullitt,  3  A.  K.  Mar. 
280,  13  Am.  D.  161;  Walsh  v. 
Walsh,  116  Mass.  377,  17  Am.  R, 
162;  Ralston,  v.  Lahee,  8  la.  17, 
74  Am.  D.  291;  Joyce  v.  Joyce,  5 
Cal.  161;  Clark  v.  Piatt,  30  Conn. 
282;  Kuchenbeiser  v.  Beckert,  41 
111.  172;  Graham  v.  Pinckney,  7 
Rob.  N.  Y.  147;  Wrisley  v.  Ken- 
yon,  28  Vt  5;  Watkins  v.  Lawton, 
69  Ga.  671;  Albee  t.  Winterink»  65 
la.  184. 

88  Montgomery  ▼.  Gordon,  51 
Ala.  377;  Goodman  y.  Winter,  64 
Ala.  410.  38  Am.  R.  13;  Lackman 
▼.  Wood,  25  Cal.  147;  Brown  v. 
McCune,  5  Sandf.  224;  Norris  ▼. 
Wait,  2  Rich.  148,  44  Am.  D. 
283;  Campbell  ▼.  Laclede  Gaslight 
Co.,  84  Mo.  352.  Infant  is  not  es- 
topped to  assert  inyalidity  of  a 
marriage  by  his  fraudulent  repre- 
sentations made  at  the  time  of 
marriage  that  he  was  of  sufficient 
age  to  enter  into  such  contract 
Eliot  V.  Eliot,  81  Wis.  296, 16  L.  R. 
A.  259. 

8T  Ante,  S  902. 

88  Brown     v.    McCune,    supra; 
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nary  case,  he  is  concluded  by  an  estoppel  in  pais  to  the  same 
extent  as  though  he  were  of  full  age.**  For  example,  if,  hav- 
ing arrived  at  years  of  discretion,  he  stands  by  and  sees  a  third 
person  sell  his  estate  without  disclosing  his  infancy  or  other 
defect  in  the  title,  he  is  bound  through  the  same  law  of  estoppel 
which  in  like  circumstances  would  hold  an  adult.**  The  doc- 
trine that  infancy  is  no  protection  against  fraud**  leads  nec- 
essarily to  this  consequence.** 

§  904.  Contract. — ^The  remainder  of  this  chapter  will  be 
occnpied  with  expositions  of  the  infant's  power  of  contract. 
In  most  things,  but  not  in  all, — and  there  are  differences  of 
opinion  as  to  where  the  lines  here  run, — ^an  infant's  contract 
has  some  effect,**  therefore  it  is  of  the  sort  termed  voidable.** 
As  to — 

§  905.  Adults  contracting  with  infants. — ^A  void  contract, 
being  absolutely  without  legal  effect,  no  more  binds  an  adult 
party  to  it  than  the  infant.**  But  a  voidable  holds  the  adult 
80  long  as  the  infant  is  in  the  fulfilment  of  his  part,  and  does 
not  avoid  it.**  Of  course,  a  contract  absolutely  valid  as  to  the 
infant  is  the  same  also  as  to  the  adult. 


Conrad  v.  Lane.  26  Minn.  389; 
Baker  v.  Stone,  136  Mass.  495; 
BranUey  y.  Wolf.  60  Miss.  420. 
And  see  Doran  y.  Smith,  49  Vt 
353.  But  see  Adams  y.  File,  3 
Baxter,  69.  Fact  that  infant  rep- 
resented that  his  inability  to  con- 
tract had  been  remoyed  by  a  Judi- 
cial decree  under  Statute  of  Ala- 
bama, does  not  estop  him  from 
pleading  defense  of  infancy  to  ac- 
tion on  notes.  Wilkerson  y.  Bus- 
ter. 124  Ala.  674,  26  So.  940. 

u  Savage  y.  Foster,  9  Mod.  35. 
38,  and  the  notes  to  Leach's  ed. 
Where  an  infant  of  sufficient  age 
to  appreciate  his  rights  and  duties 
falsely  and  fraudulently  states  to 
an  intending  purchaser  of  land 
that  he  has  no  interest  therein, 
and  thereby  induces  the  latter  to 
purchase  the  land,  he  is  estopped 
to  set  up  his  interest  therein  as 
against  such  purchaser.  Blake- 
alee  y.  Sincepaugh,  71  Hun,  412, 
24  N.  Y.  S.  947. 

49  Ferguson   v.    Bobo,   64   Miss. 


121;  Dayis  y.  Tingle,  8  B.  Monr. 
639.  See  Self  y.  Taylor,  33  La. 
An.  769.  See  Damron  y.  Common- 
wealth, 22  Ky.  L.  Rep.  1717,  61  S. 
W.  459. 

41  Ante,  §  902. 

«2Ante,  S9  284,  288,  292. 

*«  Ante,  §§  611,  617. 

44  Bozeman  y.  Browning,  31  Ark. 
364;  Carpenter  y.  Carpenter,  45 
Ind.  142;  Betts  y.  Carroll,  6  Mo. 
Ap.  618;  Hyer  y.  Hyatt,  3  Cranch, 
C.  C.  276;  Dunton  y.  Brown,  31 
Mich.  182;  Green  y.  Wilding,  59 
la.  679,  44  Am.  R.  696.  Infant's 
contract  appointing  an  agent  is 
held  to  be  yoid  and  he  cannot  be 
held  liable  for  latter's  tortious 
acts.  Bums  y.  Smith,  29  Ind.  Ap. 
181,  64  N.  E.  94. 

MOliyer  y.  Houdlet,  13  Mass. 
237,  239,  7  Am.  D.  184;  Warwick 
y.  Bruce,  2  M.  ft  S.  205,  206. 

46  Post,  §  936;  Bruce  y.  War- 
wick, 6  Taunt  118;  Warwick  y. 
Bruce.  2  M.  ft  S.  205;  Nightingale 
y.  Withington,  15  Mass.  272,  8  Am. 
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II.    The  Contract  for  Necessaries,  and  other  Contracts  created 

by  the  Law. 

§  906.  Law's  creation — (Antenuptial  debts). — Within  the 
principles  governing  the  creation  of  contracts  by  the  law,*^ 
plainly  infancy  can  be  no  impediment;  for,  if  an  infant  is 
under  a  legal  duty,"  there  is  the  same  reason  for  the  law's  cre- 
ating a  promise  from  him  to  discharge  it  as  where  the  like  duty 
rests  on  an  adult.  An  iUustration  of  this  has  already  been  given 
in  the  proposition  that,  since  under  the  common-law  rules  mar- 
riage imposes  on  the  husband  the  obligation  to  pay  his  wife's 
antenuptial  debts,"  it  is  no  ground  of  exemption  that  he  is  an 
infant.*®    For  further  illustration, — 

§  907.  Surety  in  criminal  case. — Since  an  infant  proceeded 
against  criminally  can  bind  himself  by  recognizance,*^  one  who 
in  pursuance  of  a  legal  requirement  becomes  his  surety  therein 
is  entitled  to  recover  of  him,  on  a  contract  created  by  the  law," 
what  he  is  compelled  to  pay.** 

§  908.  Necessaries. — The  most  familiar  illustration  is  where 
necessaries  are  furnished  to  an  infant  not  otherwise  supplied; 
he  must  live,  so,  as  already  explained,  the  law  creates  a  promise 
from  him  to  the  person  providing  them  to  pay  what  they  are 
worth.**  The  books  often  speak  of  this  contract  as  though  it 
were  an  express  one,  which  the  law  authorizes  the  infant  to 
make;  but  the  doctrine  is  universal  that  the  measure  of  his 
Liability  is  the  value  of  the  necessaries,  not  what  he  promised 
to  pay  for  them,**  so  there  is  no  propriety  in  designating  the 
undertaking  as  express,  for  it  is  what  the  law  and  not  the  in- 
fant has  made  it.** 


D.  101;  Thompson  v.  Hamilton,  12 
Pick.  425,  23  Am.  D.  619;  Holt  v. 
Clarencieux,  2  Stra.  937;  Seatonv. 
Tohill,  11  Colo.  App.  211.  53  Pac. 
170. 

47  Ante,  §  181  et  seq. 

«8Ante,  §  184. 

*e  MItchinson  v.  Hewson,  7  T.  R, 
848;  Pitkin  v.  Thompson,  18  Pick. 
64,  67. 

BO  Ante,  §  201;  Roach  y.  Quick, 
9  Wend.  238;  Cole  v.  Seeley,  25 
V't  220,  60  Am.  D.  258. 

Bi  1  Bishop,  Crim.  Proced.  §  .264c. 
But  contract  of  infant  in  becom- 


ing bail  for  third  person  is  void- 
able. Reed  ▼.  Lane,  61  Vt.  481, 
17  Ati.  796. 

B2  Ante,  §9  214,  216. 

M  Dial  Y.  Wood,  9  Baxter,  296. 

B«Ante,  S  234. 

w  Hyer  ▼.  Hyatt,  3  Cranch,  C.  C 
276;  Comw.  y.  Hantz,  2  Pa.  333; 
Morton  y.  Steward,  5  Bradw.  533; 
Bouchell  y.  Clary,  8  Brev.  194; 
Fairmount,  etc.  Passenger  Ry.  y. 
Stutler,  4  Smith,  Pa.  375,  93  Am. 
D.  714;  Smith  y.  Crohn  (Tex.  Civ. 
App.),  37  S.  W.  469. 

B6  And  see  Stone  v.  Dennlson,  13 
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§  909.  What  are  necessaries. — ^Necessaries  for  an  infant  are 
similar  to  necessaries  for  a  wife,  explained  by  the  author  in 
another  work.*^  Begard  most  be  had  to  his  means,  occupation, 
and  standing  in  society;  in  other  words,  to  his  estate  and  con- 
dition in  life."'  And  necessaries  are  such  things  as  are  re- 
quired for  the  particular  infant's  *•  reasonable  comfort,  sub- 
sistence,*® and  education.  In  the  words  of  Coke,  they  are  *'his 
necessary  meat,  drink,  apparel,  necessary  physic  [which  will 
include  medical  attendance  '^J,  and  such  other  necessaries,  and 
likewise  his  good  teaching  or  instruction,  whereby  he  may 
profit  himself  afterwards."**  Nursing  in  sickness,**  drawing 
a  tooth  which  gives  pain,**  burying  a  deceased  husband  or 
wife,**  food  and  clothing  not  exceeding  the  due  limits  as  to 
quantity  or  kind,** — ^these  are  severally  illustrations  of  what 
is  necessary  for  every  infant  not  otherwise  supplied.  A  watch 
and  chain,*^  a  horse,**  livery  for  a  servant,**— dinners,  confec- 
tionery, and  fruit  in  addition  to  the  ordinary  board,^* — are  ex- 
amples of  what  will  be  deemed  necessaries  or  not  according  to 
the  attending  facts.  Tobacco,  including  pipes  and  cigars,  is 
never,  unless  in  very  special  circumstances,  a  necessary  for  an 
infant.^*  Said  Parke,  B.,  **from  the  earliest  time  down  to  the 
present,  the  word  'necessaries'  was  not  confined  in  its  strict 
sense  to  such  articles  as  were  necessary  to  the  support  of  life. 


Pick.  1,  23  Am.  D.  654;  Earle  v. 
Reed,  10  Met.  387;  Gay  v.  Ballou, 
4  Wend.  403,  21  Am.  D.  158;  Hy- 
man  v.  Cain,  3  Jones,  N.  C.  Ill; 
Robinson  v.  Weeks,  56  Me.  102. 

BT 1  Bishop,  Mar.  &  Dlv.  S  554. 

u  Burghart  y.  Angersteln,  6  Car. 
ft  P.  690;  Dalton  v.  Gib,  7  Scott, 
117,  3  Jur.  43;  Peters  v.  Fleming, 
6  M.  ft  W.  42;  Ive  v.  Chester,  Cro. 
Jac.  560.  See  Walter  v.  Everard, 
2  Q.  B.  369;  Engelbert  v.  Troxell, 
40  Neb.  195.  26  L.  R.  A.  177,  42 
Am.  St  .Rep.  665,  58  N.  W.  852. 

"Ryder  v.  Wombwell,  Law 
Rep.  4  Ex.  32,  38. 

•oAnte,  §§  232,  234. 

«i  Hoyt  ▼.  Ca£ey,  114  Mass.  397, 
19  Am.  R.  371;  Wailing  ▼.  Toll,  9 
Johns.  141. 

«  Co.  Lit  1720. 

••Werner's  Appeal,  10  Norris, 
Pa.  222. 

•«  Strong  T.  Foote,  42  Conn.  203. 


«5  Chappie  V.  Cooper,  13  M.  ft  W. 
252. 

•«  lb;  Maddox  y.  Miller,  1  M.  ft 
S.  738;  Angel  y.  McLellan,  16 
Mass.  28,  8  Am.  D.  118;  Gay  y. 
Ballon,  4  Wend.  403,  21  Am.  D. 
158;  Barnes  y.  Toye,  13  Q.  B.  D. 
410;  Anderson  y.  Smith,  33  Md. 
465;  Lynch  y.  Johnson,  109  Mich. 
640,  67  N.  W.  908,  3  Det  L.  N.  216. 

«7  Barnes  y.  Toye,  supra  at  p. 
414;  Berolles  y.  Ramsay,  Holt,  N. 
P.  77;  Peters  y.  Fleming,  6  M.  ft 
W.  42. 

•8  Hart  y.  Prater,  1  Jur.  623. 
See  Cornelia  y.  BHlls,  11.111.  584; 
Rainwater  y.  Durham,  2  Nott  ft 
McC.  524,  10  Am.  D.  637. 

•8  Hands  y.  Slaney,  8  T.  R.  578. 

70  Brooker  y.  Scott,  11  M.  ft  W. 
67;  Wharton  y.  Mackenzie,  5  Q.  B. 
606. 

Ti  Bryant  y.  Richardson,  12  Jur. 
N.  8.  300,  Law  Rep.  3  £2x.  93,  note. 
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but  extended  to  articles  fit  to  maintain  the  particular  person 
in  the  state,  station,  and  degree  in  life  in  which  he  is."  ^*  There- 
fore the  question  whether  things  in  controversy  were  neces- 
saries or  not  depends  on  what  is  special  to  the  individual  case, 
and  is  a  mixed  one  of  law  and  fact ;  ^'  and  it  is  to  be  decided 
by  the  jury,  under  proper  instructions  and  control  from  the 
court.''* 

§  910.  Wife. — ^An  infant  is,  to  the  same  extent  as  an  adult,^' 
liable  for  necessaries  supplied  to  his  wife.^* 

§  911.  Necessaries  as  to  business — ^Protection  of  property. — 
An  infant,  not  being  deemed  in  law  competent  to  conduct  busi- 
ness, is,  therefore,  if  he  enters  upon  it,  not  liable  as  for  neces- 
saries for  things  without  which  it  cannot  be  carried  on ;  ^^  such, 
for  example,  as  goods,  the  rent  of  a  shop,  and  help  therein.^* 
But  if  the  law  has,  as  in  some  of  our  States  after  marriage,  in- 
trusted the  infant  with  the  management  of  his  property,  it, 
therefore,  makes  him  responsible  for  necessary  supplies.'* 
There  are  cases  which  hold  an  infant  not  compellable  to  pay 
for  repairs  to  his  dwelling-house,  however  indispensable  for  its 
preservation;  *®  but  this  is  contrary  to. reason,  for  the  law  en- 
dows him  with  full  ownership,  the  same  as  an  adult,  and  there 


T«  Peters  v.  Fleming,  supra,  at  p. 
46;  approved  by  Denman,  C.  J.,  In 
Wharton  v.  Mackenzie,  supra  at 
p.  611. 

T8  Ryder  v.  Wombwell,  Law  Rep. 
4  Bx.  32,  38. 

74  Ryder  v.  Wombwell,  supra; 
Merrlam  y.  Cunningham,  11  Cush. 
10,  44;  Davis  v.  Caldwell,  12  Cush. 
612,  514;  Wharton  t.  Mackenzie, 
supra. 

T5  Ante,  §  235;  Harrison  v.  Fane, 
1  Scott,  N.  R.  287;  s.  0.  nom.  Har- 
ris V.  Fane.  4  Jur.  508. 

Te  Cantlne  v.  Phillips,  6  Harring. 
Del.  428;  Chapman  v.  Hughes,  61 
Miss.  339;  Turner  v.  Trisby,  1 
IStra.  168. 

TT  Mason  v.  Wright,  13  Met  306; 
Warwick  v.  Bruce,  2  M.  ft  S.  205, 
209;  Goode  v.  Harrison,  6  B.  ft 
Aid.  147,  157;  Decell  v.  Lewen- 
thal»  67  Miss.  331»  34  Am.  R.  449; 


Ryan  y.  Smith,  165  Mass.  303,  4S 
N.  E.  109. 

f  Whywall  v.  Champion,  2  Stra. 
1083;  Dilk  y.  Reighley,  2  Esp.  480; 
Lowe  V.  Griffith,  1  Scott,  458.  460; 
Smith  Y.  Kelley,  13  Met  309. 

f«  Chapman  v.  Hughes,  61  Miss. 
339.  And  see  Huff  y.  Boumell,  48 
Ga.  338;  Decell  y.  Lewenthal, 
supra;  Rundel  y.  Keeler,  7  Watts, 
237;  Watson  y.  Hensel,  7  Watts, 
344;  Mohney  y.  Evans,  1  Smith, 
Pa.  80.  In  a  few  states  Infants 
who  engage  in  business  are  made 
liable  by  statute  on  contracts 
made  in  connection  therewith. 
See  Beickler  y.  Guenther,  121  la. 
419,  96  N.  W.  895. 

•oTupper  y.  Cadwell,  12  Met 
559,  46  Am.-  D.  704;  Anonymous, 
3  Salk.  195.  See  Mathes  y.  Dob- 
schuetz,  72  111.  438;  Price  y.  San- 
ders, 60  Ind.  310;  Horstmeyer  y. 
Connors,  56  Mo.  App.  115. 
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is  not  one  legal  principle  i^hich  could  properly  require  him  to 
leave  it  to  drop  down  and  be  ruined  for  the  want  of  repairs." 

§  912.  Already  supplied. — One  cannot  recover  of  an  infant 
pay  for  things  with  which  he  is  already,  from  whatever  source, 
sufficiently  supplied,  however  necessary  they  would  otherwise 
be.»*    And— 

§  913.  Tradesman's  peril — (Proofs). — ^A  tradesman,  who  fur- 
nishes necessaries  to  the  infant,  can  do  as  he  pleases  about  in- 
quiring into  the  facts;  still,  on  a  suit,  he  must  prove  all  the 
elements  of  the  defendant's  responsibility;  so  that,  if  he  acts 
without  inquiry,  he  does  it  at  his  peril.  But  this  rule  does  not 
exclude  those  presumptions,  not  for  consideration  here,  which 
the  law  of  evidence  has  established.** 

§  914.  Money — ^is  not  a  necessary  in  the  technical  sense,  how- 
ever essential  it  is  practically  found  to  be.  So  that  one  who 
lends  money  to  an  infant  cannot  recover  it  at  law,  even  though 
the  infant  afterward  expends  it  for  necessaries.**  But  one  who 
at  his  request  pays  money  to  a  third  person  for  necessaries  can 
recover  it.**    And  in  equity  the  mere  lender  is  permitted  to 


*^Aiid  see  the  principles  ex- 
plained in  Hall  v.  Butterfleld,  59 
N.  H.  354,  47  Am.  R.  209;  Bartiett 
V.  Bailey,  69  N.  H.  408.  Counsel 
Fcc»— for  the  securing  of  property 
to  the  infant,  Epperson  v.  Nugent, 
57  Ifiss.  45,  34  Am.  R.  434;  Dillon 
▼.  Bowles,  77  Mo.  603;  Nagel  v. 
Schilling,  14  Mo.  App.  576.  Held 
not  necessaries  in  Cobbey  v.  Bu- 
chanan, 4j8  Neb.  391,  67  N.  W.  176; 
see  96  Am.  St  Rep.  731,  735. 
Where  father  of  Infant  daughter 
brings  suit  as  her  next  friend  for 
an  indecent  assault  upon  her,  he 
can  charge  her  estate  with  reason- 
able counsel  fees  as  being  necen- 
saries.  Crafts  v.  Carr,  24  R.  I.  397, 
53  Atl.  275,  60  L.  R.  A.  128.  In- 
fant is  liable  for  reasonable  attor- 
ney's fees  for  services  rendered 
him  In  a  criminal  prosecution. 
Askey  V.  WiUiams,  74  Tex.  294,  11 
8.  W.  1103,  5  L.  R.  A.  176. 

u  Barnes  ▼.  Toye,  13  Q.  B.  D. 
410;  Nichol  Y.  Steger,  6  Lea,  393, 
2Tenn.  Ch.  328;  Nicholson  y.Wil- 
bom,    13    Ga.    467;    Johnson    y. 


Lines,  6  Watts  &  S.  80,  40  Am.  D. 
542;  Kraker  v.  Byrum,  13  Rich. 
163;  Hoyt  v.  Casey,  114  Mass.  397, 
19  Am.  R.  371;  Cook  v.  Deaton,  3 
Car.  &  P.  114;  Burghart  v.  Anger- 
stein,  6  Car.  &  F.  690. 

M  Ante,  S  234;  Barnes  v.  Toye, 
13  Q.  B.  D.  410;  Story  v.  Pery,  4 
Car.  &  P.  526;  Brayshaw  v.  Katon, 
7  Scott,  183,  3  Jur.  222;  Nicholson 
V.  Wllborn,  13  Ga.  467;  Wood  v. 
Lasey,  50  Mich.  475,  15  N.  W.  557. 

8*  Randall  v.  Sweet.  1  Denlo. 
460;  Darby  v.  Boucher,  1  Salk. 
279;  Earle  v.  Peale,  1  Salk.  386, 
10  Mod.  67;  Probart  v.  Knouth,  2 
Esp.  472,  note;  Price  v.  Sanders, 
60  Ind.  310,  60  Am.  D.  51.  See 
Ellis  Y.  Ellis,  1  Ld.  Raym.  344,  5 
Mod.  368;  Hedgley  y.  Holt,  4  Car. 
&  P.  104. 

85  Swift  Y.  Bennett,  10  Cush. 
436;  Randall  y.  Sweet,  supra; 
Conn  Y.  Cobum.  7  N.  H.  368,  26 
Am.  D.  746;  Smith  y.  Oliphant,  2 
Sandf.  306;  Haine  y.  Tarrant,  2 
Hill,  S.  C.  400;  Clarke  y.  Leslie, 
5  Esp.  28;  Kilgore  y.  Rich,  83  Me. 
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stand  in  the  place  of  the  infant,  so  as  to  have  back  his  money 
if  the  latter  pays  it  away  for  necessaries.** 

§  915.  Infant  having  money. — ^Though  an  infant  has  at  com- 
mand the  money  wherewith  to  bny  necessaries,  this  is  not  equiv- 
alent to  his  being  supplied ;  so  it  is  in  his  power,  instead  of  pay- 
ing, to  charge  himself  with  them.'^ 

§  916.  Infant's  express  promise. — Commonly  an  infant  or- 
dering necessaries  makes  an  express  promise  to  pay  for  them,. 
I  the  same  as  would  an  adult.  This  is  not  essential  to  his  -legal 
liability,®*  yet  the  credit  must  not  have  been  given  to  another 
person.**  And  we  have  seen  that  the  sum  promised  is  not 
the  measure  of  his  indebtedness,  it  is  the  actual  value  of  the 
things.**  If,  in  these  circumstances,  he  delivers  as  in  payment 
his  bond,  promissory  note,  or  other  written  undertaking,  where- 
in the  sum  mentioned  may  be  quite  different  from  what  the 
law  declares  it  to  be,  plainly  it  cannot  be  a  payment  in  law, 
though  it  may  be  regarded  as  something  collateral.  We  could 
not  hold  it  void ;  for,  if  we  did,  and  it  gave  time  to  the  infant^ 
the  adult  party  might  sue  him  immediately,  in  violation  of  the 
bargain.*^  And  still  it  is  sometimes  said  that  such  an  instru- 
ment is  void ;  **  and  that  no  action  can  be  maintained  upon  it, 
but  only  on  the  consideration  for  which  it  was  given.**  The 
true  and  inevitable  doctrine  appears  to  be,  to  hold  it  in  a 
peculiar  sense **  voidable;  so  that,  as  Parsons  expresses  it,  "he 
may  be  sued  upon  the  instrument,  but  the  plaintiff  shall  re- 
cover only  the  value  of  the  necessaries."**  The  decisions  are 
perhaps  in  some  degree  reconcilable;  on  their  face,  they  seem  a 
good  deal  in  conflict.** 


305,  22  Atl.  176,  23  Am.  St  Rep. 
780,  12  L.  R.  A.  859. 

•«  Marlow  v.  Pitfelld,  1  P.  Wms. 
558;  Price  v.  Sanders,  supra. 

8T  Burghart  v.  Hall,  4  M.  ft  W. 
727;  Barries  v.  Toye,  13  Q.  B.  D. 
410,  412.  But  see  Rivers  v.  Gregg, 
5  Rich.  Eq.  274. 

««(}ay  V.  Ballou,  4  Wend.  403, 
21  Am.  D.  158. 

wSlnklear  v.  Emert,  18  111.  63; 
St  Joseph's  Academy  ▼.  Angus- 
tlni,  65  Ala.  493;  Thorp  t.  Con- 
nelly, 48  Mo.  App.  69. 

00  Ante,  §  908. 

01  Ante,  §  906. 


OS  2  Kent,  Com.  236;  Swasey  v. 
Vanderheyden,  10  Johns.  33;  Bou- 
chell  V.  Clary,  3  Brev.  194. 

99  McCrillla  v.  How,  3  N.  H.  348; 
McMlnn  y.  Richmonds,  6  Yerg.  9. 

"Ante,  §  617. 

>Bi  Pars.  Cont  313;  Askey  v. 
Williams,  74  Tex.  294,  11  S.  W. 
1101,  5  L.  R.  A.  176. 

••Martin  v.  Gale,  4  Ch.  D.  428; 
Dubose  V.  Wheddon,  4  McCord,. 
221;  Bradley  v.  Pratt,  23  Vt  378; 
Ray  V.  Tubbs,  50  Vt  688,  694.  695, 
27  Am.  R.  519;  Williamson  v.^ 
Watts,  1  Camp.  552;  Cooper  v.' 
State,    37   Ark.   421;    Howard   v. 
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m.    The  Infant's  Valid  Actual  Contracts. 

m 

§  917.  Valid,  voidable,  void,  distinguished. — ^A  contract 
which  infant  parties  make  for  themselves  may  be  valid,  void- 
able, or  void.  And  the  common  rule  for  determining  to  which 
elass  a  particular  one  belongs  is,  that,  if  it  is  clearly  for  the  in- 
fant's benefit,  it  is  valid,  binding  him  the  same  as  though  he 
were  an  adult ;  if  clearly  to  his  disadvantage,  it  is  void ;  and  if 
it  is,  as  most  contracts  are,  not  certainly  the  one  or  the  other,  it 
may  be  avoided  by  him,  or  not,  at  his  election.*^  **This,"  said 
a  learned  judge,  **may  answer  well  though  as  a  general  rule, 
but  it  must  be  subject  to  exceptions. ' '  •*  It  doubtless  states, 
with  reasonable  correctness,  the  principle ;  but,  in  practice,  it 
cannot  in  its  nature  be  other  than  an  imperfect  guide.  It  is 
less  regarded  in  later  times  than  formerly;  or,  at  least,  many 
contracts  once  deemed  valid  or  void  are  now  relegated  to  the 
class  which  has  been  permitted  almost  to  absorb  the  other  two, 
namely,  the  voidable.  Nor  does  it  quite  cover  every  sort  of 
case;  thus, — 


Simpklns,  70  Ga.  322.  And  see 
cases  cited  in  1  Pars.  Cont.  as 
aboTe.  "An  infant  is  liable  for 
necessaries,  but  cannot  give  a 
bond  for  them."  BuUer,  J.,  in 
CaudeU  v.  Shaw,  4  T.  R.  361.  363. 
To  the  like  effect,  Co.  Lit  172a. 
And,  as  to  the  form  of  action, 
Uiere  may  be  difficulties  where  the 
suit  is  on  a  specialty,  and  the  re- 
covery is  on  the  law's  promise 
which,  we  have  seen,  is  not  such. 
Ante,  §  203.  Therefore  the  rule 
has  sometimes  been  laid  down  to 
be,  that,  where  the  instrum^t  is 
of  a  sort  precluding  inquiry  into 
the  consideration  (as  to  which  see 
ante  §§  75,  124,  note,  275),  it  is 
void;  where  not,  the  value  of  the 
articles  may  be  recovered  in  a  suit 
thereon.  Cooper  v.  State,  supra, 
referring  to  Reeve  Dom.  Rel.  229, 
230;  Stone  v.  Dennison,  13  Pick. 
1,  6,  7;  23  Am.  D.  654;  Guthrie  v. 
Morris,  22  Ark.  411.  In  reason, 
this  distinction  does  not  solve  the 
difficulty;  for  the  suit  is  not  on 
the  consideration,  but  on  the 
promise. 


»T  Vent  V.  Osgood,  19  Pick.  572, 
573;  Baker  v.  White,  2  T.  R.  159, 
161;  Swafford  v.  Ferguson,  3  Lea, 
292,  31  Am.  R.  639;  Rex  v.  Wig- 
ston,  3  B.  &  C.  484,  486,  5  D.  &  R. 
339;  Keane  v.  Boycott,  2  H.  Bl. 
511;  Rex  v.  Arundel,  5  M.  &  S. 
257;  Dunton  v.  Brown,  31  Mich. 
182;  Philpot  v.  Bingham,  55  Ala. 
435,  438;  Green  v.  Wilding,  59  la. 
679,  44  Am.  R.  696;  Baylis  v.  Dine- 
ley,  3  M.  &  S.  477;  Strain  v. 
Wright,  7  Ga.  568;  Bryan  v.  Wal- 
ton, 14  Ga.  185;  Oliver  v.  Houdlet, 
13  Mass.  237,  7  Am.  D.  134;  Whit- 
ney V.  Dutch,  14  Mass.  457,  7  Am. 
D.  229;  Thompson  v.  Hamilton,  12 
Pick.  425,  23  Am.  D.  619;  Wheaton 
V.  East,  5  Yerg.  41,  26  Am.  D.  251; 
Radford  v.  Westcott,  1  Des.  596; 
Kendrick  v.  Neisz,  17  Colo.  506, 
30  Pac.  245;  Pardey  v.  American 
Ship  Windlass  Co.,  20  R.  I.  147 
*37  Atl.  706. 

98  Bronson,  J.,  in  Fonda  v.  Van 
Home,  15  Wend.  631,  635,  80  Am. 
D.  77. 
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§  918.  What  law  requires. — ^''Whatsoever  an  infant  is  bound 
to  do  by  law/'  says  Coke,  ''the  same  shall  bind  him  albeit  he 
doth  it  without  suit  of  law;  "••  as,  if  he  is  an  executor,  his  ac- 
quittance upon  payment  is  valid,  but  not  without  payment,  the 
law  requiring  it  in  the  former  case  yet  not  in  the  latter.^  Or, 
as  more  broadly  put  by  Bronson,  C.  J.,  "when  an  infant  is 
under  a  legal  obligation  to  do  an  act,  he  may  bind  himself  by 
a  fair  and  reasonable  contract  made  for  the  purpose  of  dis- 
charging the  obligation."*  Within  which  principle,  an  infant 
who  is  compellable  to  make  partition  is  concluded  by  one 
which  he  executes  voluntarily.*  And  the  Vermont  court  has 
even  held  the  infant  liable  on  his  promissory  note  given  in  set- 
tlement of  a  tort.*    Leaving  this  sort  of  case, — 

§  919.  Executory,  executed,  distinguished. — ^There  is  a  wide 
distinction  between  an  infant's  mere  executory  promises,  and 
those  which  are  executed ;  •  the  latter  being  in  many  circum- 
stances irrevocable,  but  seldom  or  never  the  former  except 
where  created  by  law.  For  example,  "if,"  in  the  words  of 
Lord  Kenyon,  "an  infant  was  to  buy  a  thing,  not  being  neces- 
saries, he  could  not  be  compelled  to  pay  for  it;  but,  having 
done  so,  he  could  not  recover  back  the  money."*  Further  as 
to  which, — 

§  920.  Executory  promise  in  fact. — ^As  explained  in  the  last 
sub-title,  there  are  many  contracts  in  form  express,  while  in 
truth  they  are  creations  of  the  law,  which,  instead  of  the  ex^ 
press  undertaking  of  the  infant,  gives  them  their  character  and 
effect.^  Leaving  these  out  of  consideration,  there  are  believed 
to  be  no  exceptions,  certainly  none  unless  in  very  special  cases. 


••Co.  Lit.  172a;  2  Kent,  Com, 
242,  243;  Baker  v.  Lovett,  6  Mass. 
78,  80;  4  Am.  D.  88;  Abbot  v. 
Parsons,  3  Bur.  1794,  1801;  Prouty 
V.  Edgar,  6  la.  353.  An  Infant  ac- 
cused of  bastardy  may  bind  him- 
self by  a  contract  to  support  the 
child.  Stowers  v.  Hallis,  83  Ky. 
644. 

1  Co.  Lit.  ut  sup. 

2  People  V.  Moores,  4  Denio,  518, 
519,  47  Am.  D.  272;  See  Kllcrease 
V.  Shelby,  23  Miss.  161. 

B  Bavington  v.  Clarke,  2  Pa.  115, 
21  Am.  D.  432;  Abbot  v.  Parsons, 
supra;  Cocks  v.  Simmons,  57  Miss 


183.  See  Rogers  v.  Cruger,  7 
Johns.  557. 

4  Ray  V.  Tubbs,  50  Vt  688,  27 
Am.  R.  519;  compare  with  ante, 
§§  901,  916. 

B  Spicer  V.  Earl.  41  Mich.  191, 
32  Am.  R.  152. 

B  Wilson  y.  Kearse,  Peake,  Add. 
Cas.  196, — a  dictum  unquestion- 
ably sound,  but  the  point  decided 
is  contrary  to  other  authorities. 

T  For  further  illustrations,  see 
ante,  §§  202,  203;  Evelyn  v.  Chi- 
chester, 3  Bur.  1717,  1719;  Crisp 
V.  Churchill,  cited  1  B  Jk  P.  340. 
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to  the  proposition  that  whatever  mere  executory  promise  an 
infant  makes,  and  though  the  consideration  for  it  has  been  paid 
to  him,  and,  at  least  as  the  general  rule,  though  he  has  neither 
returned  nor  offered  to  return  it,'  he  cannot  be  compelled  either 
to  perform  it  or  to  pay  damages  for  its  non-performance.*^ 
But— 

§  921.  Executed, — ^there  are  many  contracts  of  the  infant 
which,  when  executed,  he  can  no  more  revoke  than  could  an 
adult.  It  is  believed  to  be  impossible,  in  the  present  condition 
of  the  authorities,  to  formulate  a  rule  distinguishing  these  from 
the  revocable.  The  doctrine  appears  to  grow  out  of  the  prac- 
tical necessities  of  business,  which,  rather  than  any  rights  or 
capacity  of  the  infant  or  rights  of  third  persons,  furnish  its 
limits.  For  example,  it  is  within  what  has  already  been  laid 
down  "  to  say,  that,  if  an  infant  goes  upon  the  streets  of  a  city 
shopping,  he  cannot  afterward  retrace  his  steps  and  get  back 
the  money  he  paid,  even  though  he  tenders  the  goods  in  return ; 
for  to  permit  it  would  render  shopkeeping  impossible.  One  dis- 
tinction appears  to  be,  that,  where  an  infant  makes  with  an- 
other person  a  contract,  then  pays  or  does  something  toward 
performance,  then  repudiates  it,  he  can  have  again  or  recover 
from  such  person  his  money  or  the  pay  for  what  he  did,  if  in 
the  transaction  he  has  received  nothing,  but  not  if  he  has  en- 
joyed a  substantial  benefit, — a  distinction  not  sustained  by  all 
the  cases,  but  apparently  by  the  greater  number.^^  And  though 
something  has  come  to  the  infant,  if  the  parties  can  be  placed 
in  statu  quo,^*  he  may  return  it  and  take  back  what  he  parted 


•  Craighead  v.  V^ells,  21  Mo.  404. 

•  Flexner  v.  Dlckeraon,  72  Ala. 
31S,  322.  This,  being  a  negative 
proposition,  is  consequently  not 
provable  affirmatively  by  the 
cases;  but,  I  believe,  there  is  no 
sufficient  authority  against  it. 
And  see  Met  Cont.  42,  43;  1  Chit. 
Cont  11th  Am.  ed.  194;  Ware  v. 
Cartledge,  24  Ala.  622,  60  Am.  D. 
489;  Hunt  v.  Peake,  5  Cow.  475, 
15  Am.  D.  475;  Wilt  v.  Welsh,  6 
Wattfl,  9;  West  v.  Gregg,  1  Grant, 
Pa.  53;  Handy  ▼.  Brown,  1  Cranch 
C.  C.  610;  Clark  t.  Goddard,  39 
Ala.  164,  84  Am.  D.  777;  Vinsen 
T.  Lockard,  7  Buah,  458;  Story  t. 


Pery,  4  Car.  &  P.  526;  McCoy  v. 
Huffman,  8  Cow.  84;  Dllk  v. 
Kelghley,  2  Esp.  480. 

10  Ante,  §§  919,  920. 

iiMedbury  v.  Watroue,  7  Hill, 
N.  T.  110,  and  cases  there  cited; 
Breed  v.  Judd,  1  Gray,  455,  457; 
Aldrich  y.  Abrahams,  Hill  ft  Denlo, 
423;  Pitcher  v.  Turin  Plank  Road, 
10  Barb.  436;  Heath  y.  Steyens,  48 
N.  H.  251;  Shurtleff  v.  Millard,  12 
R.  I.  272,  34  Am.  R.  640;  Holmesr 
V.  Blogg,  8  Taunt  508;  Stone  v. 
DenniBon,  13  Pick.  1,  23  Am.  D. 
654.  Lempriere  y.  Lange,  12  Ch. 
D.  675;  Harney  y.  Owen,  4  Blackf. 
337,  30  Am.  D.  662;  Van  Pelt  y. 
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with ;  ^'  and,  since  he  is  liable  like  an  adult  for  fraud  and  other 
similar  wrongs,^*  he  cannot,  of  fraud,  have  again  the  one,  with- 
out restoring  the  other."  Within  which  principle,  if  money  or 
any  other  thing  is  paid  him, — for  example,  if  he  takes  rent," — 
he  cannot  recover  it  over  again  after  becoming  of  age.*^  The 
mere  repudiating  of  his  agreement  is  not  deemed  a  legal 
fraud ;  ^^  and,  if  he  has  consumed  the  consideration  of  his  deed, 
his  inability  to  restore  it  will  not  prevent  a  disafiBbrmance.^*  An 
infant's  indorsement,  for  a  valuable  consideration,  of  a  prom- 
issory note,  is  irrevocable.**  Nor,  after  his  money  has  been 
paid  away  at  his  request  by  a  third  person,  can  he  recover  it 
from  the  latter.*^  Again,  when  he  has  put  money  into  a 
partnership  and  done  work  for  it,  he  cannot,  on  rescinding  the 
partnership  agreement,  demand  of  his  late  partner  such  money 
and  the  pay  for  his  labor.**  StiU  he  is  not,  beyond  the  sum 
rendered  into  the  firm,  liable  for  its  debts.**  The  books  furnish 
numerous  other  instances,  depending,  it  is  believed,  mainly,  if 
not  on  prior  authorities,  upon  what  the  judges  deem  to  be  fit 
and  practical  in  the  particular  sort  of  case. 


Corwlne,  6  Ind.  363;  Lufkin  v. 
Mayall,  5  Fost.  N.  H.  82;  Whlt- 
marsh  v.  Hall,  3  Denio,  375;  Ray 
V.  Haines,  52  111.  4S5;  Meredith  v. 
Crawford,  34  Ind.  399;  Gaffney  v. 
Hayden,  110  Mass.  137,  14  Am.  R. 
580;  Corpe  v.  Overton,  10  Bing. 
252,  3  Moore  &  S.  738. 

12  Ante,  §§  679,  818,  833. 

18  Towle  ▼.  Dresser,  73  Me.  252, 
256.  Where  infant  purchases  an 
article  on  installments  and  pays 
part  of  price,  under  agreement 
that  title  shall  remain  in  vendor 
until  all  installments  are  paid, 
and  afterwards  disaffirms  con- 
tract, he  can  recover  subject  to  de- 
duction for  reasonable  use  of  arti- 
cle. Rice  V.  Butler,  160  N.  Y.  578, 
55  N.  E.  275. 

uAnte,  §§  901,  902;  Shaw  v. 
Coffin,  58  Me.  254,  4  Am.  D.  290; 
School  District  v.  Bragdon,  3  Fost 
N.  H.  507;  Oliver  v.  McClellan,  21 
Ala.  675;  2  Kent,  Com.  241. 

15  Kerr  v.  Bell,  44  Mo.  120;  Bry- 
ant V.  Pottinger,  6  Bush,  473;  Wil- 
liams V.  Brown,  34  Me.  594;  Smith 
V.  Evans^  6  Humph.  70;  Heath  v. 


West,  8  Fost  N.  H.  101;  Riley  v. 
Mallory,  33  Conn.  201. 

le  Parker  v.  Elder,  11  Humph. 
546. 

IT  Holmes  v.  Blogg,  2  Moore, 
552;  Taft  v.  Pike,  14  Vt  405,  39 
Am.  D.  228.  See  Riley  v.  Mallory, 
supra. 

18  Burns  V.  Hill,  19  Ga.  22. 

i»  Green  v.  Green,  7  Hun,  492; 
Chandler  v.  Simmons,  97  Mass. 
508,  614,  93  Am.  D.  117;  Bartlett 
V.  Drake,  100  Mass.  174,  177,  97 
Am.  D.  92;  Manning  v.  Johnson, 
26  Ala.  446,  62  Am.  D.  732;  Miller 
v.  Smith,  26  Minn.  248,  37  Am.  R 
407;  Green  v.  Green,  69  N.  Y.  553, 
25  Am.  R.  233. 

20  Nightingale  v.  Withington,  15 
Mass.  272,  8  Am.  D.  101.  See  Tay- 
lor V.  Croker,  4  Esp.  187. 

SI  Welch  V.  Welch,  103  Mass.  562. 

ssPage  V.  Morse,  128  Mass.  99; 
Moley  V.  Brine,  120  Mass.  324,  326. 
See  Brown  v.  Hartford  Fire  Ins. 
Co.,  117  Mass.  479;  Sadler  v.  Rob- 
inson, 2  Stew.  520. 

2sBu8h  V.  Linthicum,  69  Md. 
844. 


§§  923-924.] 


INFANTS. 


883 


§  922.  Specially  authorized. — Contracts  which  the  infant 
has  made  under  the  authority  of  a  statute,**  or  of  a  person  " 
or  court  *•  invested  with  power  to  confirm  them,  whether  exec- 
utory or  executed,  will  bind  him.  But  mere  general  words  in 
a  statute  are  not  ordinarily  interpreted  to  exclude  infants  from 
their  privilege  of  minority.*^ 

§  923.  Recetve  and  hold — (Gift). — ^An  infant  may  receive 
and  hold  property,  real  and  personal,  the  same  as  an  adult ;  *• 
except,  perhaps,  in  cases  where  it  is  attended  with  a  burden 
which  may  prove  prejudicial.**  A  gift  from  a  father  to  his  in- 
fant child  vests  the  ownership  in  the  latter ; '®  and  a  gift  from 
a  third  person; — ^for  example,  bounty  money  for  enlisting  as  a 
soldier,'^ — ^transmits  the  thing  given,  not  to  the  father,  but  to 
the  minor  child.'*  Even  the  ordinary  clothing  of  an  infant  is 
properly  treated  as  his ;  ••  though,  at  least  in  some  circum- 
stances, it  may,  at  the  election  of  the  party,  be  equally  regarded 
as  the  father's." 


rV.    The  InfcmVs  Voidable  Contracts. 

§  924.  Most  contracts — of  the  infant  are,  as  already  ex- 
plained, neither  absolutely  binding  on  him  nor  wholly  void, 
but  voidable  by  him  and  good  as  against  the  adult  party.*" 
Thus,— 


M  Northwestem  Ry.  v.  McMl- 
chael,  6  Ihccii.  114;  In  re  Higgins, 
16  Wis.  351;  Gavin  v.  Burton,  8 
Ind.  69;  State  v.  Baker,  9  Rich. 
Kq.  521;  Garth  v.  Arnold,  115  Fed. 
468. 

M  May  V.  Webb,  Klrby,  286. 

«•  In  re  Letchford,  2  Ch.  D.  719. 
See  Anderson  v.  Ammonett,  9  Lea, 
1. 

» Bishop,  Written  Laws,  §§  7, 
117, 131;  Stowel  v.  Zouch,  1  Plow. 
353a,  364;  Northwestern  Ry.  v. 
McMlchael,  supra  at  p.  124. 

M  Hook  V.  Donaldson,  9  Lea,  66, 
59;  Crymes  v.  Day,  1  Bailey,  320; 
Tate  V.  Tate.  1  Dev.  ft  Bat  EJq.  22; 
Hears  t.  Bickford,  55  Me.  528; 
Spencer  ▼.  Carr,  45  N.  Y.  406,  410, 
6  Am.  R.  112;  De  Levlllaln  t.  Bv- 
ans,  89  Cal.  120;  Knotts  t.  Steama, 


91  U.  S.  638;  McCloakey  v.  Cy- 
phert,  3  Casey,  Pa.  220;  Taylor  v. 
Mechanics  Savings  Bank,  97  Mass. 
345;  Harris  v.  Musgrove,  59  Tex. 
401;  Blankenshlp  v.  Kanawha  ft 
M.  R.  Co.,  43  W.  Va.  135,  27  S.  E. 
355. 

2»  Skinner  v.  Maxwell,  66  N.  C. 
45. 

»o  Hunter  v.  Westbrook,  2  Car. 
ft  P.  578. 

siMagee  ▼.  Magee,  65  111.  255; 
Mears  v.  Bickford,  55  Me.  528; 
Taylor  ▼.  Mechanics  Bank,  97 
Mass.  345;  Caughey  y.  Smith,  50 
Barb.  351. 

«>  Brown  t.  State,  42  Ala.  540, 
542. 

««  Perkins  v.  Wright,  37  Ind.  27. 

•4  2  Bishop,  Crlm.  Law,  S  789. 
MAnte,  §§  904,  906,  917. 
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§  925.  lUustrations  of  the  voidable— are  the  infant's  part- 
nership agreements ;  ••  his  conveyances  of  his  real "  and  per- 
sonal" property;  commonly  his  promissory  notes ;••  his  ex- 
changes" and  sales  *^  of  property;  his  promises  to  marry,"  to 
go  as  a  mariner  on  a  whaling  voyage,"  to  work  on  land,"  and 
multitudes  of  others  which  it  would  be  needless  to  specify.** 
Nor  is  it  material  whether  the  form  of  the  undertaking  is  a 
bond,  deed,  or  other  specialty,  or  an. agreement  not  under  seal; 
all  being  equally  voidable.** 


MDunton  v.  Brown,  31  Mich. 
182;  Folds  y.  Allardt,  36  Minn. 
4S8,  29  N.  W.  201.  But  Interest  of 
infant  in  firm  assets  is  subject  to 
firm  debts.  Hill  v.  Bell,  111  Mo. 
35.  19  S.  W.  959. 

8T  Irvine  v.  Irvine,  9  Wall.  617; 
Spencer  v.  Carr,  45  N.  T.  406,  6 
Am.  R.  112;  Abbot  v.  Parsons,  3 
Bur.  1794,  1  W.  Bl.  575;  2  Kent, 
Com.  236;  Dixon  v.  Merritt,  21 
Minn.  196;  Bingbam  v.  Barley,  65 
Tex,  281,  40  Am.  R.  801. 

S8  Baker  v.  Lovett,  6  Mass.  78, 

4  Am.  D.  88. 

«>  Young  V.  Bell,  1  Crancb,  C.  C. 
342;  Buzzell  v.  Bennett,  2  Cal.  101; 
Wright  V.  Steele,  2  N.  H.  51 ;  Reed 
V.  Batchelder,  1  Met.  559;  Earle  v. 
Reed,  10  Met  387;  Baldwin  v. 
Rosier,  1  McCrary,  384;  Everson 
V.  Carpenter,  17  Wend.  419;  Good- 
sell  V.  Myers,  3  Wend.  479.  But 
see  Alsop  v.  Todd,  2  Root,  105; 
Maples  V.  Wightman,  4  Conn.  376, 
10  Am.  D.  149;  Beeler  v.  Young, 
1  Bibi),  519;  Tandy  v.  Masterson, 
■1  Bibb,  330;  De  Mass  v.  Geltner, 

5  Ky.  L.  Rep.  691.  Even  in  hands 
of  bona  fide  indorsee.  Howard  v. 
Simpkins,  70  Ga.  322. 

*o  Williams  v.  Brown,  34  Me. 
594;  Grace  v.  Hale,  2  Humph.  27, 
36  Am.  D.  296. 

«i  Baker  v.  Lovett,  6  Mass.  78, 
4  Am.  D.  88;  Edgerton  v.  Wolf,  6 
Gray,  453;  Stafford  v.  Roof,  9  Cow. 
626. 

*«  Hunt  V.  Peake,  6  Cow.  476,  15 
Am.  D.  476;  Cannon  v.  Alsbury, 
1  A.  K.  Mar.  76,  10  Am.  D.  709; 


WiUard  v.  Stone,  7  Cow.  22;  Wa^ 
wick  V.  Cooper,  6  Sneed,  Tenn. 
659. 

*»Vent  V.  Osgood,  19  Pick.  572. 

**  Judklns  V.  Walker,  17  Me.  38, 
36  Am.  D.  229;  Lowe  v.  Sinklear, 
27  Mo.  308;  Thomas  v.  Dike,  11 
Vt.  273,  34  Am.  D.  690;  Hoxie  v. 
Lincoln,  26  Vt  206;  Francis  v. 
Felmit,  4  Dev.  &  Bat  498. 

**  For  example.  West  v.  Penny, 
16  Ala.  186;  Haynes  v.  Slack,  32 
Miss.  193;  Patchin  v.  Cromach,  13 
Vt  330;  Williams  v.  Moor,  11  M. 
k  W.  256;  Holt  v.  Holt  59  Me.  464. 
See  O'Rourke  v.  John  Hancock 
Mut  Life  Ins.  Co.,  23  R.  I.  457, 
50  Atl.  834.  Contract  for  services 
is  voidable  and  infant  may  re- 
scind and  recover  on  quantum 
meruit  Mjorse  v.  Ely,  154  Mass. 
458,  28  N.  E.  677,  26  Am.  St  Rep. 
263;  contra,  Meeks  v.  Leighton,  6 
N.  H.  343. 

*«  Weaver  v.  Jones,  24  Ala.  420; 
Parsons  v.  Hill,  8  Mo.  135;  Mus- 
tard V.  Wohlford.  15  Grat  329,  76 
Am.  D.  209;  Jenkins  v.  Jenkins, 
12  la.  195;  Slaughter  v.  Cunning- 
ham, 24  Ala.  260;  Harrod  v.  My- 
ers, 21  Ark.  692,  76  Am.  D.  409; 
Wallace  v.  Lewis,  4  Harring.  Del. 
75;  Moore  v.  Abemathy,  7  Blackf. 
442;  Johnson  v.  Rockwell,  12  Ind. 
76;  Chapman  v.  Chapman,  13  Ind. 
396;  Lowe  v.  Gist  6  Har.  ft  J.  106, 
note;  Boston  Bank  v.  Chamberlln, 

16  Mass.  220;  Kendall  v.  Law- 
rence, 22  Pick.  640;   Bool  v.  Mix, 

17  Wend.  119,  81  Am.  D.  285;  Cook 
V.    Toumbs,    86   Miss.    686;    Fer^ 
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§  926.  Infant  feme  coy^. — ^The  deed  of  a  married  infant 
is,  under  the  common-law  rules,  void,  not  voidable ;  *^  but  this 
is  because  of  her  coverture,  not  her  infancy.  In  most  of  our 
States,  wives  have  statutory  authority  to  convey  their  lands 
by  deed  executed  jointly  with  their  husbands;  or,  in  some  of 
them,  alone;  in  which  circumstances,  an  infant  feme  covert* s 
deed  is,  the  disability  of  coverture  being  thus  removed,  void- 
able." 

§  927.  Executed. — ^The  infant's  executed  voidable  contract, 
like  one  induced  by  fraud,*®  vests  the  defeasible  interest  in  the 
other  party  ;••  for  example,  his  deed  of  lands  transmits  the 
title,**  and  so  does  his  sale  of  personalty  when  accompanied  by 
the  necessary  delivery.'*    Now, — 

§  928.  Sale  of  voidable  to  third  person. — ^If  the  party  who 
is  thus 'invested  with  the  voidable  interest  sells  it — ^for  example, 
sells  land  which  was  the  infant's — ^to  a  third  person  who  is  not 
aware  of  the  infancy,  does  such  purchaser  take  an  absolute 
title,  as  in  the  case  of  fraud  already  explained  ?  •'  If  he  does,, 
the  way  to'  strip  an  infant  is  easy,  and  the  law's  protection  is 
valueless.  There  are  cases  which  hold  that  the  infant  may 
have  back  again  his  real  estate  from  an  innocent  third  person,. 
and  so  much  indeed  appears  to  be  established ;  '*  but  perhaps: 
he  cannot  thus  have  again,  from  such  third  person,  every  kind 
of  property. ••  , 

gnson  V.  BeU,  17  Mo.  847;   Cum-  myroskl    (Tex.  Civ.  App.),  27  S. 

mingB  V.  PoweU,  8  Tex.  80;  Fant  W.  1042. 

T.  Cathcart  8  Ala.  725;  Bingham  "Fonda  v.  Van  Home,  15  Wend. 

▼.  Barley,  55  Tex.  281,  40  Am.  R.  631,    80   Am.   D.   77;    Stafford   v. 

801;   Eureka  Co.  v.  Edwards,  71  Roof,  9  Cow.  626. 

Ala.  248,  46  Am.  R.  314;  AUen  v.  BsAnte,  {§  672-674,  728. 

Poole,  54  Misfl.  323.  54  Myers    v.    Sanders,    7    Dana, 

«  Mackey  v.  Proctor,  12  B.  Monr.  506,  621;  Somers  v.  Pumphrey,  24 

488;  Kagee  v.  Welsh,  18  Cal.  156;  Ind.  231,  239;  Moore  v.  Abemathy, 

Schrader  v.  Decker,  9  Barr,  14,  49  7  Blackf.  442;  Hovey  v.  Hobson, 

Am.  D.  638;   Cronise  v.  Clark,  4  53  Me.  451,  456,  89  Am.  D.  706; 

Md.  Ch.  403;  Chandler  v.  McKln-  Dunbar  v.    Todd,   6   Johns.   257; 

ney,  6  Mich.  217,  74  Am.  D.  686;  Hill  v.  Anderson,  5  Sm.  A  M.  216, 

Adams  v.  Roes,  1  Vroom,  605,  82  224.    See  Black  v.   Hills,  36   111. 

Am.  D.  237.  376,  87  Am.  D.  224.    Right  to  dls- 

«•  2  Bishop,  Mar.  Women,  S§  515,  affirm  is  not  lost  by  sale  of  land 

816.  by  Infant's  grantee  to  an  innocent 

^Ante,  §  672.  purchaser   for  value.     Searcy   v. 

■0  Ante,  §  618.  Hunter,  81  Tex,  644,  17  8.  W.  372, 

Klrrine  ▼.  Irvine,  9  WaH.  617;  26  Am.  St.  Rep.  837. 

Worcester  v.  Eaton,  13  Mass.  371,  m  Welch    v.   Welch,    103   Mass. 

875,  7  Am.  D.  155;  Marlin  v.  Kos-  562;    Frazier  v.  Massey,   14   Ind. 

25 
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V.    The  Infant's  Void  Contracts. 

§  929.  In  no  event  benefidaL — ^The  foundation  of  this  sab- 
title  is  the  doctrine,  formerly  held  by  all  the  courts,  yet  now 
discarded  by  some  ••  and  retained  by  others,  that  any  contract 
of  the  infant  not  in  any  event  possible  to  be  for  his  benefit  is 
in  law  absolutely  void.'^  Though  this  doctrine  is  in  some  cases 
found  to  be  a  little  difficult  of  application,  there  occurs  to  the 
writer  no  just  reason  why  it  should  not  be  retained,  and  ap- 
plied where  the  court  can  see  that  the  result  will  be  certainly 
right.  If ,  in  a  particular  instance,  it  is  absolutely  plain  that 
whatever  transpires,  the  interests  of  the  infant  will  compel 
him  to  disaffirm  the  contract  when  he  arrives  at  his  majority 
or  before,  thus  rendering  it  in  law  void  from  the  beginning,^* 
surely  it  is  but  a  beneficent  administration  of  justice  for  the 
court  to  speak  now  the  truth  the  utterance  of  which  can  only 
be  postponed,  and  prevent  the  losses  which  may  arise  from  de- 
lay. At  all  events,  it  is  submitted  that  the  law  is  full  of  absur- 
dities which  the  rule  of  stare  decisis  can  better  be  disregarded 
to  correct  than  this  doctrine,  which  is,  at  the  worst,  but  super- 
fluous. We  shall  now  consider  it  in  reference  to  particular 
questions;  thus, — 

§  930.  Appointing  attorney  or  agent. — ^It  is  by  all,  even  in- 
cluding those  who  deny  the  general  doctrine  of  this  subtitle, 
held  that,  subject  to  an  exception  about  to  be  stated,  the  in- 
fant's power  of  attorney  under  seal,'*  or  his  authorization  of 
an  attorney  in  whatever  form  to  appear  for  him  in  court,'^  or 
any  letter  of  attorney  not  conveying  an  interest,*^  is  void.  And 


382;    Nightingale   y.   Wlthlngton, 
15  Mass.  272.  8  Am.  D.  101. 

8«  Hyer  v.  Hyatt,  3  Cranch,  C.  C. 
276;  Fetrow  v.  Wiseman,  40  Ind. 
148;  Flexner  y.  Dlckerson,  72  Ala. 
318,  322. 

vTAnte,  S  917;  Robinson-  y. 
Weeks,  66  Me.  102;  Lumsden's 
Case,  Law  Rep.  4  Ch.  Ap.  31,  33, 
34;  Owen  y.  Long,  112  Mass.  403, 
404;  Swafford  y.  Ferguson,  3  Lea, 
292,  31  Am.  R.  639;  Oliyer  y. 
Houdlet,  13  Mass.  237,  239,  7  Am 
D.  134. 

B8  French  y.  McAndrew,  61  Miss 
187. 


»9Met  Cont  41,  42;  Waples  v. 
Hastings,  3  Harrlng.  Del.  403; 
Roof  y.  Stafford,  7  Cow.  179,  180; 
Wambole  y.  Foote,  2  Dak.  1. 

«o  Bennett  y.  Davis,  6  Cow.  393; 
Oliyer  y.  Woodroffe,  4  M.  &  W. 
650.  See  Anonymous,  3  Mod.  248. 
And  a  submission  to  arbitration 
of  an  infant's  cause  by  the  in- 
fant himself  or  by  his  next  friend 
or  attorney  for  him  is  void.  Mill- 
saps  y.  Estes,  134  N.  C.  486,  46  S. 
E.  988. 

•1  Lawrence  y.  McArter,  10  Ohio, 
37,  42;  Saunderson  y.  Marr,  1  H. 
BL  76. 
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some  of  the  cases  seem  to  extend  the  doctrine  to  every  appoint- 
ment of  an  agent,  whether  under  seal  or  not;  so  that  the  infant 
can  do  no  valid  act  by  agent.'^  But  other  authorities  permit 
his  acting  by  agent  or  attorney,  within  limits  not  well  defined, 
yet  including  the  signing  of  a  promissory  note  for  example, 
when  the  authorization  is  not  under  seal.**  And,  as  an.  excep- 
tion universal,  his  power  of  attorney  to  one  to  receive  seisin 
of  an  estate  conveyed  to  him — an  act  manifestly  for  his  bene- 
fit—is not  void  but  voidable.**  So  are  the  authorities.  In  rea- 
son, we  shall  find  it  diflScult  to  see  why  an  infant,  a  person  of 
imperfect  capacity,  cannot  as  validly  act  through  another  whose 
capacity  has  bec#me  perfected  by  age,  and  therefore  presum- 
ably furnishing  a  sort  of  protection,  as  by  his  sole  and  un- 
guarded self.®' 

§  931.  Unequal. — A  one-sided  agreement,  by  which  the  in- 
fant is  to  work  a  certain  time  for  wages,  yet  the  master  may 
stop  the  work  at  pleasure,  and  retain  the  wages  during  the  stop- 
page,— ^manifestly  not  for  the  advantage  of  the  infant, — ^has 
been  deemed  void.*'   Again, — 

§  932.  Gift. — ^Probably  not  every  gift  by  the  infant  is  void ; 
for  there  may  be  circumstances  in  which  it  will  be  to  his  benefit, 
80  that  he  may  even  be  chargeable  as  for  a  necessary  with  the 
price  of  an  article  which  he  is  to  give  away.*^  But  a  convey- 
ance of  an  infant's  land  without  consideration  was  held  to  be 
void.** 


« Thomas  v.  Roberts^  16  M.  & 
W.  778;  Tapley  v.  McGee  6  Ind. 
56;  Robbins  v.  Mount,  4  Rob.  N. 
Y.  553;  Armltage  v.  Wldoe,  36 
Mich.  124;  Flexner  v,  Dlckerson»72 
Ala.  818,  322;  Trueblood  v.  True- 
blood,  8  Ind.  195,  65  Am.  D.  756. 
An  Infant  can  bind  himself  by  an 
agent  for  necessaries  where  he 
ooQld  have  bound  himself  dl- 
rectiy.  Pruchey  v.  Eagleson,  15 
Ind.  App.  88,  43  N.  E.  146.  Infant 
cannot  appoint  agent  so  as  to  be- 
come liable  for  latter's  torts. 
Bums  T.  Smith,  29  Ind.  App.  181, 
64  N.  B.  94.  Appointment  of 
agent  by  infant  is  in  some  in- 
stances held  to  be  a  voidable,  and 
not  Toid,  act.  See,  Simpson  y. 
Prudential  Ins.  Co.,  184  Mass. 
348,  68  N.  B.  673,  63  L.  R.  A.  741. 


w  Whitney  v.  Dutch,  14  Mass. 
457,  7  Am.  D.  229;  Pottenger  v. 
Steuart,  3  Har.  &  J.  347;  Ward  v. 
The  Little  Red,  8  Mo.  358;  Hall 
V.  Jones,  21  Md.  489;  Alsworth  v. 
Cordtz,  31  Miss.  32;  Belton  t. 
Briggs,  4  Des.  465;  Hastings  v. 
Dollarhide,  24  Cal.  195;  Towle  v. 
Dresser,  73  Me.  252. 

e^Met  Cont  41,  42,  citing  Bro. 
Abr.  Faites,  31;  1  Rol.  Abr.  730; 
Abbot  V.  Parsons,  3  Bur.  1794, 
1808,  1  Wooddeson,  400. 

«5And  see  Whitney  v.  Dutch, 
14  Mass.  457,  463,  7  Am.  D.  229; 
Bool  V.  Mix,  17  Wend.  119,  131,  31 
Am.  D.  285. 

e«  Reg.  V.  Lord,  12  Q.  B.  757. 

•T  Ryder  V.  Wombwell.  Law 
Rep.  3  Ex.  90,  4  Ex.  32. 

9S  SwafTord  y.  Ferguson,  3  Lea, 
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§  933.  StiretyBbip. — Bj  some,  the  infant's  contract  of  gnrety- 
ship  is  deemed  void,  as  not  possibly  beneficial  to  him.**  Others 
hold  it  to  be  voidable.''® 

§  934.  Obligation  with  penalty. — ^Another  form  of  contract, 
not  deemed  possibly  beneficial  to  the  infant  and  therefore  void, 
is  an  obligation  with  a  penalty.''* 

§  935.  Concerning  the  authorities, — As  to  these  several  prop- 
ositions, with  the  exception  of  the  one  about  the  infant's  acting 
by  agent,  some  have  attempted  to  explain  away  the  authorities 
by  showing  that  the  result  would  be  the  same  on  the  theory 
that  the  contract  was  voidable.  K  there  were  affirmative  au- 
thorities, as  there  are  not,  to  the  several  propositions  that  these 
contracts  are  not  void,  such  a  method  of  reconciling  apparent 
conflicts  in  the  cases  would  be  judicious.  But  where  the  courts 
have  from  the  earliest  times  uniformly  assigned  a  particular 
ground  for  a  conclusion  always  arrived  at,  it  is  but  the  com- 
mon course,  in  the  absence  of  anything  conflicting  with  such 
ground,  to  continue  to  accept  it  as  the  law. 

VI.    Affirmance  and  Disaffirmance  of  the  Voidaile  CantracV* 

§  936.  By  whom, — The  privilege  of  infancy  is  personal. 
During  the  infant's  life,  he  only  can  avail  himself  of  it;  after 
his  death,  only  his  heir  or  administrator.^'    Neither  his  guard- 

■ 

ian  can,  during  minority;  ^*  nor,  even  when  he  becomes  of  age, 


292,  31  Am.  R.  639.  See  Ozley  v. 
Tryon,  25  la.  955;  Person  v. 
Chase,  37  Vt.  647.  88  Am.  D.  630. 

«o  Maples  T.  Wlghtman,  4  Conn. 
876,  10  Am.  D.  149. 

70  Owen  Y.  Long,  112  Mass.  403, 
404;  Petrow  v.  Wiseman  40  Ind. 
148;  Harner  v.  Dipple,  31  Ohio  St. 
72,  27  Am.  R.  496;  Williams  v. 
Harrison,  11  S.  C.  412. 

TiBaylis  v.  Dineley,  3  M.  &  S. 
477;  Fisher  v.  Mowbray,  8  Bast, 
330;  Beam  y.  Beatty  (C.  A.),  4 
Ont.  L.  Rep.  554. 

Ts  Compare  with  ante,  §§  809- 
866. 

TSAnte,  S  906;  2  Inst  483;  Hill 
V.  Keyea,  10  Allen,  258,  260; 
Hartness  v.  Thompson,  6  Johns. 
160;  Van  Bramer  v.  Cooper,  2 
Johns.  279;  Brown  v.  Caldwell,  10 
S.  k  R.  114,  13  Am.  D.  660;  Rose 


V.  Daniel,  3  Brev.  438;  Worcester 
V.  Eaton,  13  Mass.  371,  375,  7  Am. 
D.  155;  Coan  v.  Bowles,  1  Show, 
165,  171;  Baldwin  v.  Rosier,  1 
McCrary,  384;  Holmee  v.  Rice, 
45  Mich.  142;  Beardsley  v.  Hotch* 
kiss,  96  N.  Y.  201;  Bozeman  t. 
Browning,  31  Ark.  364;  Mansfield 
V.  Gordon,  144  Mass.  168,  10  N.  E. 
773.  The  rule  that  infancy  is 
a  personal  privilege  and  not  as- 
signable to  the  privy  for  the 
avoidance  of  contracts  applies 
only  to  privies  of  estate;  a  privy 
in  blood  may  avoid  the  voidable 
contract  of  an  infant  or  insane 
person.  GiUenwater  v.  Campbell, 
142  Ind.  529,  41  N.  E.  1041. 

74  Oliver  V.  Houdlet,  18  Mass. 
237,  240,  7  Am.  D.  134;  Irvine  v. 
Crockett,  4  Bibb,  437. 
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can  his  creditor.^'  But,  as  jnst  intimated;  his  executor  or  ad- 
miniatrator/*  or  his  heir/^  succeeds  on  his  death  to  his  right  of 
avoiding  his  contract.  Or,  when  he  has  pleaded  his  infancy, 
an  adult,  whose  rights  have  been  thereby  affected,  can  do  the 
same." 

§  937.  Time  and  manner  in  general. — ^The  cases  are  obscure 
and  discordant  as  to  what  is  an  avoidance  and  what  a  confirma- 
tion, and  at  what  time  either  act  should  be  performed.  There 
is  a  difference  between  an  executory  contract  and  an  executed 
one;  '•  the  latter,  we  have  seen,'**  yests  in  the  other  party  what- 
ever interest  the  infant  undertakes  to  transmit,  therefore  it  is 
good  until  avoided.  The  avoidance  may  be  after  he  attains  his 
majority;  or,  on  principle,  and  partly  on  the  authorities,  be- 
fore. When,  after  majority,  he  has  afSrmed  his  contract,  he  is 
too  late  to  disaffirm.  The  disaffirmance  must  be  by  some  act 
distinct  and  positive,  leaving  no  doubt  of  the  intent.  Quite 
otherwise  is  it  with  the  executory  contract.*^  If  the  infant  is 
sued  on  it,  whether  before  or  after  becoming  of  age,  and  if  he 
has*  not  since  his  majority  confirmed  it,  the  infancy  is  a  per- 
fect defense ;  nor  does  it  ever  bind  him  except  upon  such  con- 
firmation. The  nature  of  the  confirming  act,  and  the  time  for 
it,  will  vary  with  the  sort  of  case.  Should  the  adjudications 
ever  be  reconciled,  and  those  which  cannot  be  brought  into 
line  with  the  rest  overruled,  doubtless  these  distinctions  indi- 
cate the  way  in  which  it  will  be  done.**  To  call  to  mind  some 
particulars,  and  partly  to  restate, — 


"  KendaU  v.  Lawrence,  22  Pick. 
540.  543. 

T«  Smith  V.  Mayo,  9  Mass.  62,  6 
Am.  D.  28;  Hussey  v.  Jewett,  9 
Mass.  100;  Martin  v.  Mayo,  10 
Mass.  137.  139,  6  Am.  D.  103;  Jef- 
toTd  V.  Ringgold,  6  Ala.  544; 
Counts  V.  Bates,  Harper,  464. 
Where  an  Infant  procured  a  life 
insurance  policy  and  subsequently 
surrendered  It  to  the  company 
pursuant  to  its  provisions  for  its 
cash  value,  the  administrator  of 
the  insured  was  not  entitled,  upon 
insured's  death  during  Infancy, 
tc  avoid  the  surrender  and  re- 
corer  on  the  policy.  Plppen  v. 
Hut  Ben.  Life  Ins.  Co.,  130  N.  C. 
23.  40  8.  E.  822. 

YTWhlttlngham's    Case,    8    Co. 


426;  Veal  v.  Fortson,  57  Tex.  482, 
487;  Ldnville  v.  Greer,  165  Mo.  380, 
65  S.  W.  579. 

T8  Shrock  V.  Crowl,  83  Ind.  243; 
Peck  V.  Cain,  27  Tex.  Civ.  App.  38. 
63  S.  W.  177. 

T»Ante,  §§  919-921,  927. 

80  Ante,  §  927. 

SI  Eureka  Co.  v.  Edwards,  71 
Ala.  248.  46  Am.  R.  314. 

«2  1  Chit  Cont.  nth  Am.  ed. 
218,  219,  and  notes;  Irvine  v.  Irv- 
ine, 9  Wall.  617;  Skinner  v.  Max- 
well, 66  N.  C.  46;  Spencer  v.  Carr, 
45  N.  Y.  406.  6  Am.  R.  112 ;  Shrop^ 
shire  V.  Bums,  46  Ala.  108;  Rod- 
inson  v.  Weeks.  56  Me.  102; 
Tucker  v.  Moreland,  10  Pet.  58; 
Judklns  V.  Walker,  17  Me.  38, 
36  Am.  D.  229;  Lowe  v.  Sinklear, 
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[§  938. 


§  938.  Before  or  after  majority. — ^We  have  just  seen  that,  of 
necessity,  the  infant  may  avoid  his  executory  contract  as  well 
during  infancy  as  afterward;  and  ordinarily  it  is  the  same  of 
his  executed  contract.*'  But  there  is  a  distinction  sometimes 
taken.  All  hold  that,  during  minority,  he  may  rescind  his  sale 
or  mortgage  of  any  chattel.**  But  where  he  has  conveyed  away 
his  real  estate  by  deed,  some  and  perhaps  most  courts  permit 
him  simply  to  re-enter  and  take  the  rents  and  profits,  yet  not 
finally  to  disaffirm  the  deed  until  he  becomes  of  age.**  A  dis- 
affirmance, though  made  while  he  is  yet  an  infant,  is  conclusive; 
for  it  revests  the  property  in  him,  and  he  can  now  no  more 
than  in  the  first  instance  transmit  the  title  to  the  other  party 
without  his  consent.**  It  is  submitted  that,  in  principle,  the 
doctrine  which  all  hold  to  govern  personal  property  should  be 
applied  also  to  real.    When  an  infant  has  improvidently  con- 


27  Mo.  808;  Thomae  v.  Dike,  11 
Vt.  273,  34  Am.  D.  690;  Hoxie  v. 
Lincoln,  26  Vt.  206;  Abbot  v. 
Parsons,  8  <Bur.  1794,  1804;  Har- 
ris v.  Cannon,  6  Ga.  382;  Harrison 
T.  Adcock,  8  Ga.  68;  Phillips  v. 
Green,  3  A.  K.  Mar.  7,  13  Am.  D. 
124;  Derrick  v.  Kennedy,  4  Port 
41;  Jefford  v.  Ringgold,  6  Ala. 
544;  Thomasson  y.  Boyd,  13  Ala. 
419;  Phillips  v.  Green,  6  T.  B. 
Monr.  344;  Murray  v.  Shanklln, 
4  Dev.  ft  Bat.  289;  Smith  v.  Mayo, 
9  Mass.  62,  64,  6  Am.  D.  28;  Ford 
V.  Phillips,  1  Pick.  202;  Thomp- 
son y.  Lay,  4  Pick.  48,  16  Am.  D. 
325;  Proctor  v.  Sears,  4  Allen,  95; 
Wilcox  y.  Roath.  12  Conn.  550; 
Goodsell  v.  Myers,  3  Wend.  479; 
Edgerly  v.  Shaw,  5  Post  N.  H. 
514,  57  Am.  D.  349;  MUlard  v. 
Hewlett,  19  Wend.  301;  Armfleld 
V.  Tate.  7  Ire.  258;  Reed  v.  Bosh- 
ears,  4  Sneed,  Tenn.  118;  Buck- 
ner  v.  Smith,  1  Wash.  Va.  296, 
1  Am.  D.  463;  Stokes  v.  Brown, 
4  Chand.  39;  Whitney  v.  Dutch, 
14  Mass.  457,  461,  7  Am.  D.  229; 
Orvis  V.  Kimball,  3  N.  H.  314; 
Holt  V.  Underhill.  10  N.  H.  220, 
34  Am.  D.  148;  Emmons  y.  Mur- 
ray, 16  N.  H.  385;  Richardson 
V.  Boright,  9  Vt  368;  Wright  v. 
Germain,  21   la.  586;    Deason  v. 


Boyd,  1  Dana,  45;  and  multitudes 
of  other  cases  in  absolute  discord. 

M  Vent  V.  Osgood,  19  Pick.  572; 
Heath  v.  West  6  Fost  N.  H.  191; 
Carr  v.  Clough,  6  Fost.  N.  H.  280, 
59  Am.  D.  345;  Grace  v.  Hale,  2 
Humph  27,  36  Am.  D.  296;  Ship- 
man  y.  Horton,  17  Conn.  481; 
Walker  v.  Ellis,  12  111.  470;  Heath 
y.  West,  8  Fost  N.  H.  101;  under 
the  Iowa  code,  Childs  v.  Dobbins, 
55  la.  205;  Murphy  v.  Johnson,  45 
la.  57;  Beller  y.  Marchant,  80  la. 
350. 

8*  Towle  V.  Dresser,  73  Me.  252, 
256;  Miller  v.  Smith,  26  Minn. 
248,  37  Am.  R.  407;  Betts  y.  Csr- 
roll,  6  Mo.  Ap.  518;  Dunton  y. 
Brown,  31  Mich.  182;  Chapin  v. 
Shafer,  49  N.  Y.  407.  412;  Staf- 
ford y.  Roof,  9  Cow.  626,  628;  In- 
dianapolis Chair  Manuf.  Co.  y. 
Wilcox,  59  Ind.  429;  Petrie  y.  Wil- 
liams, 68  Hun.  589,  23  N.  Y.  S.  237. 

•»  Abbot  y.  Parsons,  3  Bur.  1794, 
1808;  Stafford  v.  Roof,  supra,  at 
p.  628;  Bool  y.  Mix,  17  Wend.  119, 
132,  31  Am.  D.  285;  McCormlc  v. 
Leggett,  8  Jones,  N.  C.  425;  Welch 
y.  Bunco,  83  Ind.  382;  Dunton  y. 
Brown,  31  Mich.  182;  Shipley  v. 
Bunn,  126  Mo.  445,  28  S.  W.  754. 

MEdgerton  v.  Wolf,  6  Gray, 
453,  457,  468. 
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veyed  away  his  lands,  to  refuse  him  the  privilege  of  owning 
them  again  nntU  he  is  twenty-one,  yet  to  permit  him  to  occupy 
them  and  take  the  profits,  and  finally  at  his  majority  to  make 
the  sale  good  or  ill  as  he  pleases,  is  to  throw  into  a  tangle  both 
his  rights  and  those  of  his  vendee  with  nothing  but  detriment 
to  either. 

§  939.  DiflafSnning  all  or  none. — The  infant  cannot  avoid 
part  of  his  contract  and  afiSrm  a  part ;  his  act  must  cover  the 
whole  or  none."  For  example,  if  he  has  bought  goods,  and 
given  a  mortgage  back  to  secure  the  pay,  he  cannot  afi^m  the 
sale  and  disafSrm  the  mortgage.*®    Hence, — 

§  940.  Give  back. — ^An  infant  rescinding  an  executed  con- 
tract should  in  general  restore  what  he  received  under  it.**  And 
after  the  rescission  by  him  of  any  contract  executory  or  exe- 
cuted, if  there  is  in  his  possession  any  article  which  he  had  from 
the  other  party  as  a  consideration  for  it,  such  party  may  take 
the  article,  or  may  recover  it  by  process  of  law."®  But  the  right 
of  rescission  by  the  infant  is  superior  to  the  right  of  the  adult 
to  have  back  the  thing;  so  that,  if  the  former  has  parted  with 
it  and  has  it  not,  he  may  still  rescind,  though  he  does  not  re- 
turn either  the  thing  or  its  equivalent.*^ 


•TAnte,  SS  679,  836;  Pecararo 
▼.  Pecararo,  84  N.  Y.  S.  681;  see 
Klncaid  ▼.  Klncaid,  85  Hun,  141, 
82  N.  T.  8.  476. 

MCnrtiss  v.  McDongal,  26  Ohio 
St  66;  Heath  v.  West,  8  Fost  N. 
H.  101;  Weed  v.  Beebe,  21  Vt  495; 
Tonng  V.  McKee,  13  Mich.  552; 
Readey  v.  Pinkham,  181  Mass.  351, 
63  N.  E.  887. 

MAnte,  ii  679,  818,  919,  921; 
Smith  y.  Evans,  5  Humph.  70; 
Strain  v.  Wrtght,  7  Ga.  568;  Hill 
▼.  Anderson,  5  Sm.  &  M.  216; 
Kitchen  y.  Lee,  11  Paige,  107,  42 
Am.  D.  101;  Womack  v.  Womack, 
8  Tex.  397,  58  Am.  D.  119;  Pur- 
Bley  y.  Hays,  17  la.  310;  Stuart  y. 
Baker,  17  Tex.  417;  Carr  y. 
Clough,  6  Fost  N.  H.  280,  59  Am. 
D.  345;  Lane  y.  Drayton  Coal  &  I. 
Co.,  101  Tenn.  581,  48  S.  W.  1094; 
see  26  L.  R.  A.  177,  note. 

••Badger  y.  Phinney,  15  Mass. 
369,  8  Am.   D.   105;    Carpenter  y. 


Carpenter,  45  Ind.  142;  Bennett  v. 
McLaughlin,  13  Bradw.  349;  Skin- 
ner y.  Maxwell,  66  N.  C.  45;  Zuck 
y.  Turner  Harness  ft  Carriage  Co., 
106  Mo.  App.  566,  80  S.  W.  967. 
But  such  party  is  not  entitled  to 
anything  for  the  rent  or  use  of 
the  article  by  the  infant  Gillis 
y.  Goodwin,  180  Mass.  140,  61  N. 
E.  813. 

•1  Chandler  y.  Simmons,  97 
Mass.  508,  514,  93  Am.  D.  117; 
Manning  y.  Johnson,  26  Ala.  446, 
62  Am.  D.  732;  Dill  y.  Bowen,  54 
Ind.  204;  Brandon  v.  Brown,  106 
111.  519;  Green  y.  Green,  69  N.  Y. 
553,  656,  557;  Eureka  Co.  y.  Ed- 
wards, 71  Ala.  248,  46  Am.  R.  314; 
BranUey  y.  Wolf,  60  Miss.  420. 
See  ante,  §§  920,  921;  Braucht  y. 
Grayes-May  Co.,  92  Minn.  116,  99 
N.  W.  417;  MacGreal  y.  Taylor, 
167  U.  S.  688«  42  L.  Ed.  326.  17 
Sup.  Ct  961. 
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PARTIES  AND  OTHER  PARTAKERS.        [§§  941,  942. 


§  941.  Afflrming  and  diiaflSmung  ezecntecL — ^There  can  be 
no  ratification  of  any  contract  during  minority;  •*  for,  like  the 
contract  itself,  it  would  be  voidable  and  so  work  no  change 
therein.  When  the  infant  has  reached  his  majority  he  can, 
without  any  fresh  consideration,*'  ratify  his  contract,  and  then 
a  disaffirmance  will  come  too  late.**  If  he  receives  a  promis- 
sory note  for  work  done,  and  does  not  offer  to  return  it  for 
eight  months  after  he  becomes  of  age ;  ••  or,  if  he  buys  goods 
on  credit,  then  after  becoming  of  age  retains  and  uses  them 
for  an  unreasonable  time  without  doing  anything  in  disafSrm- 
ance;  ••  or,  if  he  takes  a  deed  of  land,  giving  back  a  mortgage, 
then  continues  in  possession  after  reaching  his  majority;*^  or, 
if,  after  majority,  he  continues  in  the  possession  of  an  estate 
which  had  been  leased  to  him,** — ^in  these  and  other  like  cases 
he  confirms  the  transaction,  and  he  cannot  afterward  recede 
therefrom. 

§  942.  Continued — (Estate  conveyed  away). — If,  during  in- 
fancy, the  infant  or  his  guardian  had  conveyed  away  an  estate, 
a  receipt  of  the  purchase  money  after  majority  will  confirm  the 
sale.**  Or  perhaps,  or  in  some  circumstances,  if  he  retains  or 
disposes  of  the  consideration  after  majority,  he  does  thereby 
the  same  thing ;  ^  but  this  sort  of  case  should  not  be  confounded 
with  one  wherein,  while  a  minor,  he  parted  with  the  considera- 
tion, so  that  its  return  is  not  necessary  in  a  disaffirmance.*    A 


M  Black  V.  Hills,  36  111.  376. 

•«  Ante,  §§  81,  94-98,  620,  683, 
804,  806,  829;  post,  §  943. 

MAnte,  §§  784,  844;  Conaway 
v.  Shelton,  3  Ind.  334;  Kennedy 
v.  Doyle,  10  Allen,  161;  Henry  v. 
Root,  33  N.  T.  526;  Southerton  v. 
Whltlock,  1  Stra.  690;  Luce  v.  Jes- 
trab,  12  N.  D.  548,  97  N.  W.  848. 

»s  Delano  v.  Blake«  11  Wend.  85, 
25  Am.  D.  617. 

^  Boyden  v.  Boyden,  9  Met.  519. 

w  Hubbard  v.  Cummings,  1 
Greenl.  11;  Henry  v.  Root,  33  N. 
Y.  626;  Dana  v.  Coombs,  6  Greenl. 
89,  19  Am.  D.  194.  And  see  Bar- 
naby  v.  Bamaby,  1  Pick.  221;  Mis- 
sion Ridge  Land  Co.  y.  Nixon 
(Tenn.  Ch.  App.).  48  S.  W.  405. 

Ml  Chit.  Cont.  11th  Am.  ed. 
217;  McClure  v.  McClure,  74  Ind. 
108. 


•»  Parmele  t.  McGinty,  62  Miss. 
475;  Douglas  v.  Bennett,  61  Miss. 
680;  Compare  with  Self  t.  Taylor, 
33  La.  An.  769;  Highley  T.  Bar- 
ron, 49  Mo.  103. 

1  Brantley  t.  Wolf,  60  Miss.  420; 
Bingham  y.  Barley,  56  Tex.  281, 
40  Am.  R.  801.  Compare  with 
Benham  y.  Bishop,  9  Conn.  330, 
23  Am.  D.  358;  Bills  y.  Alford,  64 
Miss.  8,  1  So.  156. 

«Ante,  §  940;  Green  v.  Green, 
69  N.  Y.  553.  26  Am.  R.  233;  Miles 
y.  Lingerman,  24  Ind.  386;  Reyn- 
olds y.  McCurry,  100  111.  856; 
Dawson  y.  Helmes,  30  Minn.  107; 
Richardson  y.  Pate,  93  Ind.  423, 
47  Ain.  R.  374;  Napier  y.  Chap- 
pell,  22  Ky.  L.  Rep.  1904,  62  a 
W.  21. 
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fresh  deed/  or  a  distinct  acknowledgment  in  another  deed,* 
maj  constitute  a  ratification;  and  so  may  any  other  act  or  con- 
duct, when  such  as  necessarily  to  exclude  the  contrary  inter- 
pretation.* But  mere  silence,  with  no  action  taken,  is  diflPerent. 
And,  by  a  part  of  the  courts,  it  is  held  not  to  preclude  a  disaf- 
firmance so  long  as  the  Statute  of  Limitations  has  not  run 
against  the  right.*  Other  courts  hold  that  mere  delay  may 
amount  to  an  afSrmance;  resulting  in  the  doctrine  that  the 
disaffirmance  must  be  within  a  reasonable  time,  which  will 
vary  with  the  circumstances,*  after  majority.*  A  conveyance — 
tmder  the  formalities  which  the  particular  case,  in  the  particu- 
lar State,  requires— of  the  thing,  whether  lands  or  goods,  to  an- 
other person,  is  a  common  and  adequate  form  of  disaffirmance.* 


•  Phillips  V.  Green.  5  T.  B. 
Monr.  344;  Murray  v.  Shanklin,  4 
Bev.  ft  Bat.  289;  Cox  v.  McQowan, 
116  N,  C.  131.  21  S.  B.  108. 

•  Losey  v.  Bond«  94  Ind.  67; 
Ward  T.  Anderson,  111  N.  C.  115, 
15  S.  E.  933. 

B  Emmons  v.  Murray^  16  N.  H. 
3S5;  Rensselaer  y.  Whitlock,  1 
Johns.  Cas.  213,  215,  219;  Lynde 
v.  Bndd,  2  Paige,  191,  21  Am.  D. 
84;  Kline  v.  Beebe,  6  Conn.  494; 
Hartman  v.  Kendall,  4  Ind.  403; 
Wheaton  v.  East,  5  Yerg.  41,  26 
Am.  D.  251;  Summers  v.  Wilson, 
2  Coldw.  469;  Houser  v.  Reynolds, 
1  Hayw.  143. 

•  Urban  v.  Grimes,  2  Grant  Pa. 
96;  Voorhies  v.  Voorhies,  24  Barb. 
150;  Hughes  v.  Watson,  10  Ohio, 
127;  Wallace  v.  Latham,  62  Miss. 
291,  297;  Allen  y.  Poole,  54  Miss. 
323.  And  see  1  Pars.  Cont  325. 
326;  Donovan  v.  Ward,  100  Mich. 
601,  69  N.  W.  254;  McCarthy  v. 
Nicrosi,  72  Ala.  332,  47  Am.  R.  418; 
see  Linville  v.  Greer,  165  Mo.  380, 
65  S.  W.  679. 

T  Thompson  v.  Strickland,  52 
Miss.  574;  Sims  v.  Bardoner,  86 
Ind.  87,  44  Am.  R.  263;  Davis  v. 
Dudley,  70  Me.  236,  35  Am.  R.  318; 
Terry  y.  McClintock,  41  Mich.  492; 
Hoover  v.  Kinsey  Plough  Co.,  55 
la.  668.  See  Dolph  v.  Hand,  156 
Pa.  91,   27  AU.  114,  36  Am.   St. 


Rep.  25.  Especially  where  the 
rights  of  creditors  have  inter- 
vened, where  a  presumed  accept- 
ance would  inure  to  their  benefit. 
Locknane  v.  Hoskins,  26  Ky.  Law 
Rep.  639,  69  S.  W.  719. 

•  Long  V.  Williams,  74  Ind.  115; 
Nathans  v.  Arkwright,  66  Ga.  179; 
Jones  v.  Jones,  46  la.  466;  Green 
V.  Wilding,  59  la.  679,  44  Am.  R. 
696;  it  is  so  by  statute  in  Iowa, 
Weaver  y.  Cajrpenter,  42  la.  343; 
Scranton  v.  Stewart,  52  Ind.  68; 
Goodnow  V.  Empire  Lumber  Co., 
81  Minn.  468,  47  Am.  R.  798;  Jam- 
ison V.  Smith  35  La.  An.  609; 
Miller  V.  Smith,  26  Minn.  248,  37 
Am.  R.  407;  Wilson  v.  Branch,  77 
Va.  66,  46  Am.  R.  709.  And  see 
Stringer  v.  Northwestern  Mut. 
Life  Ins.  Co.,  82  Ind.  100;  Green 
V.  Green«  69  N.  T.  553,  25  Am.  R. 
233;  Hall  v.  Jones,  10  Lea,  100; 
Richardson  v.  Pate,  93  Ind.  423, 
47  Am.  R.  374;  Sims  v.  Smith,  86 
Ind.  577;  Blankenship  v.  Stout,  25 
111.  182;  Cole  v.  Pennoyer,  14  111. 
158;  Viditz  V.  O'Hagan,  68  Law  J. 
Ch.  553,  2  Ch.  569,  80  Law  T.  n.  s. 
794,  47  Wkly.  Rep.  571;  Englebert 
y.  Troxell,  40  Neb.  195,  58  N.  W. 
852,  42  Am.  St.  Rep.  665,  26  L.  R. 
A-  177.  See  Goodnow  v.  Empire 
Lumber  Co.,  31  Minn.  468,  18  N. 
W.  283,  47  Am.  R.  798. 

•  Wallace  v.  Carpenter,  11  Johns. 
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[§  943. 


So  also,  as  to  lands,  is  a  writ  of  entry.^*^  Or  a  mere  entry  and 
declaration  appear  to  be  enough :  ^^  and  various  other  obvious 
methods  will  sufiBce.** 

§  943.  Confirmation  of  executory. — ^It  has  already  been 
shown  that  no  disaffirmance  of  an  executory  contract  is  neces- 
sary, and  that  it  will  bind  the  infant  only  when  after  majority 
he  has  confirmed  it.^'  But  the  confirmation  requires  only  a 
promise,  no  fresh  consideration  need  be  added."  And  there 
^  must  be  either  an  express  promise,  made  to  the  party  or  his 
I  agent,  or  its  equivalent  in  implication,  corresponding  to  what 
is  required  in  a  new  contract.^"  Any  form  of  words  which  may 
be  construed  as  amounting  to  such  promise  will  suffice ; "  a 
mere  acknowledgment  of  indebtedness  will  not,^^  nor  will  a  part 
payment,"  nor  will  a  promise  to  a  stranger.**    Nor  is  the  re- 


639;  Brayton  y.  Burchln,  14  Johiis. 
124;  Tucker  y.  Moreland,  10  Pet 
58;  Creslnger  v.  Welch,  15  Ohio, 
156,  45  Am.  D.  565;  Harris  y.  Can- 
non, 6  Oa.  382;  Harrison  y.  Ad- 
cock,  8  Ga.  68;  Pitcher  y.  Lay- 
cock,  7  Ind.  398;  Peterson  y.  Liaik, 
24  Mo.  541.  69  Am.  D.  441;  Me- 
Gan  y.  Marshall,  7  Humph.  121; 
Dawson  y.  Helmes,  30  Minn.  107; 
Riggs  y.  Flsk,  64  Ind.  100;  Dixon 
y.  Merritt,  21  Minn.  196.  And  see 
Slaughter  y.  Cunningham,  24  Ala. 
260,  60  Am.  D.  463;  Williams  y. 
Norris,  2  Lltt.  157;  Leltensdorfer 
y.  Hempstead,  18  Mo.  209. 

lochadboume  y.  Rackllff,  30 
Me.  364. 

11  Bool  y.  Mix.  17  Wend.  119,  31 
Am.  D.  285. 

"McGlll  y.  Woodward,  3  Brey. 
401;  Voorhles  y.  Voorhies,  24 
Barb.  150;  Grayes  y.  Hickman,  59 
Tex.  381;  French  y.  McAndrew,  61 
Miss.  187;  WlUe  y.  Brooks.  45 
Miss.  542. 

"Ante,  §§  920,  937;  Stone  y. 
Wythipol,  Cro.  Eliz.  126. 

14  Ante,  §  941;  Edmond's  Case, 
3  Leon.  164;  Barton's  Case,  4 
Leon.  5;  Houlton  y.  Manteuflel,  51 
Minn.  185,  53  N.  W.  541;  see  53 
L.  R.  A.  365.  note. 

18  Goodsell  y.  Myers,  3  Wend. 
479;  Millard  y.  Hewlett,  19  Wend. 
301;  Turner  y.  Garither,  83  N.  C. 


357,  35  Am.  R.  674;  Gay  y.  Ballou, 
4  Wend.  403,  21  Am.  D.  158 ;  Orvls 
y.  Kimball,  3  N.  H.  314;  Holt  y. 
Underbill,  10  N.  H.  220,  34  Am.  D. 
148;  Smith  y.  Kelley,  13  Met  309. 

le  Martin  y.  Mayo,  10  Mass.  137, 
6  Am.  D.  103;  Barnaby  y.  Bar- 
naby,  1  Pick.  221;  Bobo  y.  Han- 
sell,  2  Bailey,  114;  Whitney  y. 
Dutch,  14  Mass.  457,  7  Am.  D.  229. 
And  though  made  in  ignorance  of 
his  non-UablUty.  Bestor  y.  Hickey, 
71  Conn.  181,  41  Atl.  555. 

17  Smith  y.  Mayo,  9  Mass.  62, 64, 
6  Am.  D.  28;  Ford  y.  Phillips,  1 
Pick.  202;  Thompson  y.  Lay,  4 
Pick.  48,  16  Am.  D.  325;  Proctor 
y.  Sears,  4  Allen^  95;  Wilcox  v. 
Roath,  12  Conn.  550;  Edgerly  y. 
Shaw,  5  Fost  N.  H.  514.  57  Am. 
D.  349;  Alexander  y.  Hutcheson, 
2  Hawks,  535;  Reed  y.  Boshears, 
4  Sneed,  Tenn.  118;  Armfleld  v. 
Tate,  7  Ire.  258;  Conklin  y.  Og- 
born,  7  Ind.  553;  Tumis  y.  Galther, 
83  N.  C.  357,  35  Am.  R.  574. 

isCatlin  y.  Haddox,  49  Conn. 
492,  44  Am.  R.  249.  Contra,  Am. 
Mortg.  Co.,  of  Scotland  v.  Wright, 
101  Ala.  658.  14  So.  399.  Paying 
of  two  Installment  notes  within 
four  months  after  arriylng  of  age 
is  not  of  Itself  ratification.  Rapid 
Transit  Land  Co.  y.  Sanford  (Tex. 
Ciy.  App.)  24  S.  W.  587. 

i»Blgelow   y.   Grannls,   2   HllU 
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tention  of  the  consideration  after  becoming  of  age  a  ratifica- 
tion." A  conditional  promise  will  be  deemed  such,  yet  only  on 
proof  that  the  condition  has  been  fulfilled.*^  A  continuing  con- 
tract may  be  treated  as  confirmed  where  the  infant  simply  goes 
on  with  its  performance,  without  notice,  after  reaching  his  ma- 
jority.** 

§  944.  Further  as  to  which. — ^The  infant's  ratification  ren- 
ders his  contract  good  from  the  beginning.**  Therefore  the  suit 
against  him  may  be  based  on  his  original  promise,**  but  it  must 
not  be  commenced  before  the  ratification  was  made.*'  In  a  few 
of  our  States,  statutes,  following  English  legislation,**  require 
such  affirmance  to  be  in  writing.*^  Aside  from  a  statute  of  this 
sort,  the  infant's  bond  with  a  penalty,  being  void  and  not  void- 
able,** cannot  be  ratified  by  parol ;  *•  for  a  void  instrument  does 
not  admit  of  ratification.*^  Yet,  in  principle,  and  it  is  believed 
equally  on  authority,  the  infant's  oral  confirmation  of  either 
Ms  voidable  specialty  or  his  voidable  simple  contract  in  writ- 
ing, where  the  law  has  made  a  seal  or  writing  necessary,  is 
good.*^  The  principle  is,  that  the  ratification  is  a  waiver  of  the 
right,  which  the  law  has  given,  to  rely  on  the  defence  of  in- 
fancy; such  waiver  is  a  thing  quite  separate  from  the  contract 
itself;  and,  under  the  rules  of  the  unwritten  law,  it  need  never 


N.  Y.  120;  Holt  v.  UnderhUl,  9  N. 
H.  436,  32  Am.  D.  380;  Peacock  v. 
Binder.  57  N.  J.  L.  474,  31  Atl.  215. 

soBenham  v.  Bishop,  9  Conn. 
330,  23  Am.  D.  358;  Thing  v.  Lib- 
bey,  16  Me.  55. 

21  Chandler  v.  Glover,  8  Casey, 
Pa.  509;  Cole  v.  Saxby,  3  Esp.  159; 
Davies  v.  Smith,  4  Esp.  36;  Thomp- 
son V.  Lay,  4  Pick.  48,  16  Am.  D. 
325;  Everson  v.  Carpenter,  17 
f  Wend.  419. 

22Goode  V.  Harrison,  5  B.  ft 
Aid.  147;  Miller  v.  Sims,  2  Hill, 
S.  C.  479;  Tobey  v.  Wood,  123 
Mass.  88,  25  Am.  R.  27;  Holmes 
y.  Blogg,  8  Taunt  35. 

2>Ante,  §  849. 

>«  Whitney  v.  Dntch,  14  Mass. 
457,  461.  7  Am.  D.  229;  West  v. 
Penny,  16  Ala.  186.  And  see  Jack- 
son V.  Mayo,  11  Mass.  147,  6  Am. 
D.  167. 

»Ford  V.  Phillips,  1  Pick.  202; 


Merriam  v.  Wilkins,  6  N.  H.  432, 
25  Am.  D.  472;  Thing  v.  Libbey, 
16  Me.  55. 

2«9  Geo.  4,  c.  14,  §  5  (a.  d. 
1828),  afterward  superseded  by  37 
ft  38  Vict  c.  62,  §  2,  nearly  to  the 
same  effect,  and  expressly  re- 
pealed by  38  ft  39  Vict  c.  66; 
Hartley  v.  Wharton,  11  A.  ft  E. 
934;  Ex  parte  Kibble,  Law  Rep.  10 
Ch.  Ap.  373. 

27  Stem  V.  Freeman,  4  Met  Ky. 
309;  Thurlow  v.  Gilmore,  40  Me. 
878;  Koemer  v.  Wilkinson,  96  Mo. 
App.  510,  70  S.  W.  509. 

28  Ante,  §  934. 

2oBaylis  v.  Dineley,  3  M.  ft  S. 
477. 

80  Ante,  §§  614,  846. 

8iHouser  v.  Reynolds,  1  Hayw. 
143,  1  Am.  D.  551;  Little  v.  Dun- 
can, 9  Rich.  55.  64  Am.  D.  760; 
Irvine  v.  Irvine,  9  Wall.  617. 
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to  be  effectual,  be  under  seal,  or  in  writing,  or  founded  on  a 
consideration." 

§  945.  Other  questions, — relating  to  the  present  topics,  are 
solved  by  the  expositions  in  other  parts  of  this  yolume ;  as,  in 
the  chapters  on  Law  and  Pact,"  on  Void  and  Voidable,'*  on 
Election  and  Waiver,"  on  Bescission,'*  and  on  Ratification  and 
Release.*^ 

The  Doctrine  of  this  Chapter  restated. 

§  946.  Infancy  continues  until  the  age  of  twenty-one  years; 
which,  as  the  period  of  freedom  from  the  restraints  required  for 
nurture  and  education,  is  necessarily  arbitrary,  yet  on  the  whole 
just.  In  natural  reason,  an  intelligent  young  man  who  lacks  a 
day  only  of  being  twenty-one  should  stand  on  the  same  footing, 
as  to  the  power  of  contract,  with  a  boy  of  four.  Nor  in  all  re- 
spects does  he  in  law.  Yet  if,  at  these  extremes  of  age,  we  can 
distinguish  between  the  two  classes  of  infants  as  to  their  ca- 
pacity for  contracting,  and  point  out  some  of  the  differences, 
we  shall  find  the  books  inadequate  guides  to  others ;  nor  do  they 
show  us,  with  any  great  minuteness,  as  we  draw  the  extremes 
together,  at  what  periods,  and  how  much,  and  how,  the  differ- 
ences dwindle,  and  where  the  two  blend.  In  the  criminal  law, 
one  under  seven  years  cannot  become  punishable,  and  one  over 
fourteen  is  as  liable  to  punishment  as  an  adult,  while  between 
those  ages  evidence  of  actual  capacity  may  be  submitted  to  the 
tribunal.*'  In  the  matrimonial  law,  a  boy  and  girl  of  seven  may 
enter  into  such  an  '^ inchoate  and  imperfect  marriage"  that,  if 
she  becomes  a  widow  at  nine,  the  common  law  will  give  her 
dower ;  and  a  boy  of  fourteen  and  a  girl  of  twelve  may  marry 
as  effectually  as  at  their  majority, — ages  which  have  been 
varied  by  statutes  in  some  of  our  States.**  A  boy  under  four- 
teen, as  the  law  is  generally  held,  cannot  become  legally  guilty 
of  rape,  whatever  ravishment  he  may  in  fact  perpetrate.**^  But 
refinements  like  these  have  not  been  carried  into  the  ordinary 
law  of  contracts.  Actual  consent  to  the  thing  which  constitutes 
a  crime  is  required  in  the  criminal  law ;  *^  yet,  in  various  cir- 

ss  Ante,  §§  94-98,  793,  804.  >»  1  Bishop,  Crim.  Law,  §  368  et 

s8  Ante,  §  461  et  seq.  jeq. 

s«  Ante,  §  610  et  seq.  «•  1  Bishop,  Mar.  k  Dlv.  §§  143- 

86  Ante,  §  777  et  seq.  153. 

seAnte,  §  809  et  seq.  «o2  Bishop,  Grim.  Law,  §  1117. 

ST  Ante,  §  843  et  seq.  4i  1  lb.  §§  287-291,  301-310,  327, 

846. 
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cumstances,  the  law  will  create  a  contract  between  persons  who 
do  not  in  fact  concur  therein,  and  even  whose  wills  affirmatively 
oppose."  In  this  way  infants  often  have  contracts  imposed 
upon  them  where  they  conld  not  bind  themselves.**  Yet  not 
often  will  the  simple  assent  of  their  wills  hold  them.**  A  con- 
tract which  cannot  be  beneficial  to  the  infant  is  void ;  that  is, 
it  transfers  nothing,  and  it  cazmot  be  enforced  against  either 
party.  One  which  may  be  beneficial,  even  though  the  court 
cannot  foresee  whether  it  will  be  or  not,  binds  the  adult  party, 
but  the  infant  may  avoid  it  or  not  at  his  election.  Hence  it  is 
termed  voidable.  Practically,  most  contracts  of  infants  are 
found  to  be  of  the  latter  sort. 

ttAnte,  §  181  et  sea,  ««  Ante,  H  917-923. 

MAnte,  §§  906-916. 
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CHAPTER  XXZIV. 

MARRIED  WOMEN. 

§  947.  What  for  this  chapter. — ^The  subject  of  the  contracts 
of  married  women  is  too  vast  to  be  elucidated  in  detail  in  a 
work  like  this.  We  shall,  therefore,  consider  only  some  of  its 
leading  principles,  in  a  manner  enabling  the  reader  the  better 
to  enter  upon  its  minuter  study  in  other  works  and  in  the  cases. 
And  the  author  is  the  more  reconciled  to  this  course  from  the 
fact  that,  in  other  books  of  his  own,  he  has  already  explained 
the  subject  in  full.* 

§  948.  Law  imperfect. — ^There  is  no  topic  which  more  aptly 
than  this  illustrates  the  universal  truth,  that  human  laws  are 
of  necessity  imperfect,  often  in  their  results  coming  far  short 
of  the  exact  justice  which  is  understood  to  be  meted  out  by 
the  divine.  Marriage  is  the  fundamental  institution  of  society. 
Every  individual  marriage,  even  before  children  have  been 
added  to  the  family,  and  especially  after,  affects  the  interests 
of  many  more  persons  than  the  two  parties  themselves.  From 
which  and  other  reasons,  the  law  does  not  and  should  not  suffer 
its  dissolution  from  the  mere  will  of  the  parties.  If  divorces 
are,  as  it  is  believed  they  ought  to  be,  permitted  in  a  few  ex- 
ceptional cases,  still  it  is  impossible  to  devise  any  statute  in  the 
operation  of  which  the  bond  of  marriage  will  never  be  wrong- 
fully severed  on  the  one  hand,  and  on  the  other  hand  no  per- 
sons will  be  compelled  to  remain  in  matrimony  whom  funda- 
mental justice  would  require  to  be  divorced.  And  when  we 
descend  to  the  property  rights  of  the  respective  married  par- 
ties, we  find,  if  we  look  carefully  and  considerately,  the  ques- 
tion still  more  difficult ;  though,  if  we  take  but  superficial  views, 
all  will  seem  plain  and  easy.  For  example,  one  looking  at  the 
question  superficially  might  say,  that  the  law  of  partnership 
should  be  extended  to  husband  and  wife,  thu^  making  the  two 
equal,  and  burying  the  supposed  superior  rights  of  the  husband. 
But  while  we  have,  of  late,  various  legislative  experiments  made 
in  the  interest  of  equality,  it  is  believed  that  this  one  has  never 

1  ABd  see  ante  §§  29,  148,  201,  229,  286,  237,  680,  727,  906,  910. 
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been  tried.  And  when  we  extend  our  thoughts  a  little,  we  dis- 
cover an  insuperable  objection  to  it.  The  law  of  partnership 
puts  it  in  the  power  of  the  one  partner  to  ruin  the  other  by  im- 
provident or  fraudulently-intended  contracts;  the  remedy  for 
which  is  the  absolute  right  of  dissolution,  to  be  exercised  by 
either  at  pleasure.  But  to  permit  the  husband  or  wife  to  termi- 
nate the  marriage  in  the  same  way  would  annihilate  the  institu- 
tion itself.  Another  device  of  the  superficial  mind,  often  sug- 
gested, yet  not  hitherto  carried  into  legislation,  is  for  the  hus- 
band and  wife  to  pass  through  their  married  lives  absolutely  in- 
dependent of  each  other  in  respect  of  property,  the  same  as 
though  they  were  not  married.  But  the  difficulties  of  this  ar- 
rangement would  be  insurmountable.  If  the  wife  spends  an 
afternoon  in  visiting  her  mother  instead  of  making  jellies,  shall 
the  husband  bring  her  into  court  to  determine  the  abatement  to 
be  made  from  the  sum  he  had  promised  her  for  work  in  keep- 
ing his  boarding-house?  Shall  there  be  a  lawsuit  to  settle  the 
allowance  for  tending  the  baby  which  is  partly  his  and  partly 
hers?  K  her  washing  is  sent  to  a  laundress,  and  her  clothes 
had  been  soUed  in  part  in  doing  his  work  and  in  part  in  doing 
her  own,  and  in  part  in  tending  the  baby  of  both,  shall  the 
judge  of  a  court  be  employed  in  instructing  the  jury  how  to 
adjust  the  account  between  them  ?  But  it  is  needless  to  go  on 
with  these  questions.  Gravely  as  this  thing  has  been  proposed 
by  men  who  have  had  not  a  particle  of  doubt  of  their  own  supe- 
rior wisdom,  there  is  little  danger  that  legislation  will  ever  de- 
scend so  low  in  folly  as  to  give  statutory  form  to  the  idea.  The 
power  which  makes  marriage  tolerable,  and  for  the  majority 
desirable,  is  the  mutual  love  and  respect  of  the  parties;  the 
consequence  of  which  is,  that,  whatever  the  law  may  be,  they 
neither  think  of  its  provisions  nor  care  for  or  attempt  to  fol- 
low them.    Hence, — 

§  949.  Law  of  the  common-law  courts. — ^From  the  early 
times  downward,  the  law  as  administered  in  the  common-law 
courts  has  made  the  husband  the  head  of  the  family,  has  vested 
in  him  a  life  estate  in  the  wife's  realty,  and  absolute  ovniership 
of  her  personal  property  in  possesion,  but  not  of  her  personal 
rights  in  action ; '  has  made  her  incapable  of  suing  or  being 
sued  alone,  so  that  he  must  join  or  be  joined  with  her  in  all 

s  1  Bishop,  Mar.  Women,  {{  62-165,  528-679,  8S3,  884. 
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lawsuits  regarding  her  own  effects  and  debts  due  to  and  from 
her,  and  her  personal  rights  and  wrongs;'  has  placed  him 
under  the  duty,  whether  she  brought  to  him  property,  or  ca- 
pacity for  work,  or  not,  to  maintain  her ;  *  has  forborne  to  cast 
on  her  the  duty  of  maintaining  him,  whatever  her  ability  and 
his  necessities ;  °  has  vested  her  earnings  in  him ;  ^  and,  as  a  con- 
sequence of  the  joinder  of  her  husband  in  her  lawsuits,  has 
made  him  answerable  for  her  ante-nuptial  debts,  if  the  suit  is 
i  carried  to  judgment  during  his  life,  and  in  like  manner  answer- 
able for  her  ante-nuptial  and  post-nuptial  torts.'  One  of  the 
consequences  of  all  which  is,  that  she  can  bind  herself  by  no 
contract,  and  her  formal  undertaking  is  not  voidable  but  void.* 
Considering  that  much  oftener  than  otherwise  girls  on  their 
marriage  do  not  bring  valuable  estates  to  their  husbands,  that 
the  greater  part  of  married  people  spend  most  or  all  of  their 
income  in  living,  and  that  the  law  gives  to  the  widow  a  part 
of  her  deceased  husband's  property,  it  cannot  be  said  that  these 
provisions  of  the  common  law  are  not  as  beneficent  as  any  others 
in  the  average  case,  however  hard  in  exceptional  instances  they 
are  upon  the  woman.  But  equity,  administered  in  the  equity 
tribunals,  grew  up  side  by  side  with  the  law  of  the  common- 

■ 

law  courts.    And  its  rules  furnish  a  remedy  for  many  of  the 
hard  cases.    Thus, — 

§  950.  Law  of  the  equity  courts. — ^It  must  be  remembered 
that,  wherever  the  common-law  and  equity  tribunals  differ  in 
their  rules,  those  of  the  latter  prevail;  and  they,  and  not  the 
former,  are  the  true  law  of  the  land.  The  consequence  of  which 
is,  that  only  in  part  are  the  doctrines  of  the  last  section  unwrit- 
ten law  with  us.  If,  then,  parties  about  to  be  married  desire  to 
be  governed  in  their  pecuniary  affairs  by  rules  different  from 
those  set  down  in  the  last  section,  and  especially  if  they  wish 
the  woman  to  retain  the  ownership  of  her  property  and  the 
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right  to  control  it,  or  to  retain  any  other  power  of  contract,  the 
rules  of  our  unwritten  law,  as  administered  in  the  equity  tri- 
bunals, permit  them  to  express  their  wish  in  an  ante-nuptial 
agreement,  and  it  will  be  given  full  effect.  And,  beyond  this, 
equity  concedes  to  the  wife,  even  in  the  absence  of  such  agree- 
ment, a  considerable  power  of  contract.*  The  husband's  duty 
to  support  the  wife,  and  the  manner  of  its  enforcement,  are 
fully  explained  in  the  author's  ** Marriage  and  Divorce;"  ^®  the 
other  topics,  in  his  ** Married  Women." 

§  951.  Statatory  changes. — ^In  nearly  all  of  our  States,  and 
of  late  in  England,  there  are  statutes  which,  to  a  greater  or 
less  extent,  endow  the  wife,  at  law,  with  rights  and  powers  be- 
fore available  to  her  only  in  equity.  And  some  of  these  statutes 
confer  on  her  something  of  what  neither  law  nor  equity  gave 
her  before.  At  the  same  time,  they  pretty  generally  relieve  the 
husband  of  the  obligation  to  pay  her  ante-nuptial  debts.  The 
author  is  not  aware  that  any  of  them  take  from  him  the  duty  to 
maintain  her,  while  commonly  they  invest  her  with  the  owner- 
ship of  her  earnings.  Nor  do  they  compel  her,  under  any  cir- 
cumstances, to  support  him.  And,  as  earnings  on  the  one  hand,, 
and  support  on  the  other,  are  ordinarily  the  principal  pecuniary^ 
aflfair  of  married  life,  wives  have  now,  in  the  average  case^ 
greatly  the  advantage  over  their  husbands,  if  they  choose  to 
take  what  the  law  gives  them.  And  husband  and  wife,  if  in  due- 
accord,  and  mutually  inclined  to  defraud  the  rest  of  mankind,, 
have  it  well  in  their  power  to  live  in  wealth,  procured,  by  law- 
ful cheating,  from  confiding  creditors.  An  unmarried  man  finds 
it  difficult  to  transfer  to  his  friend  the  property  with  which  he 
ought  to  pay  his  debts,  because  the  law  is  against  him.  But 
the  trusting  husband,  who  has  a  loving  wife,  can  so  arrange  his 
affairs  that  all  the  earnings  shall  be  hers  and  all  the  expenses 
his;  whereby,  in  a  short  time,  his  estate  is  indirectly  but  eflfe«t- 
ually  transferred  to  her,  while  apparently  it  remains  his.  He 
is  now  in  a  condition  to  pile  up  debts  against  himself,  and  fill 
his  wife's  hands  with  money;  he  refusing  to  pay  the  former. 


•Freeman  v.  More,  1  Bro.  P.  C.  v.  Fellows,  15  Vt  625;  Barron  v. 

237;  Gosden  v.  Tucker,  6  Munf.  1;  Barron,  24  Vt  375;  Butler  v.  Rlck- 

Wbitten  V.  Whltten,  8  Gush.  191;  etts,  11  la.  107;  Blake  v.  Blake,  7 

Williams  v.  MauU,  20   Ala.  721;  la.  46. 

Wood  T.  Warden,   20  Ohio,  618;  lol  Bishop,  Mar.  ft  Div.  §§  660- 

Resor  Y.  Resor^  9  Ind.  347;  Pinney  656a;  2  Ih.  §§  350-524. 
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and  she  clinging  to  the  latter.  In  all  which,  the  law  and  his 
rascality  are  in  sweet  accord;  so  that,  however  great,  on  the 
whole,  the  improvement  of  modem  laws  over  the  former  ones, 
they  still  illustrate  the  difficulty,  not  yet  surmounted  by  legis- 
lation, of  regulating  equitably  and  justly  the  pecuniary  rights 
of  marriage. 

§  952.  Further  legislative  changes. — ^Legislation  on  this  sub- 
ject has,  for  many  years,  been  seeking  rest  and  finding  none. 
Probably  in  not  a  single  State  of  those  which  have  entered  upon 
it  has  it  for  any  considerable  time  remained  stationary;  and,  in 
some  of  the  States,  scarcely  a  session  of  the  legislature  passes 
without  changes. 

§  953.  This  subject — ^is  of  the  greatest  practical  importance 
to  the  lawyer,  and  it  is  not  in  general  so  well  understood  as  it 
ought  to  be.  It  requires  special  study;  for  many  of  its  prin- 
ciples are  peculiar,  not  extending  into  the  other  departments  of 
the  law.  Its  difficulties  grow  in  the  main  out  of  an  almost  con- 
stant blending  of  law  and  equity^  and  out  of  the  interpretations 
of  new  statutes. 

The  Doctrine  of  this  Chapter  restated., 

§  954.  The  leading  doctrine  of  this  chapter  is,  that  the  law 
has  hitherto  been  unable  to  devise  rules  so  regulating  the  con- 
tracts of  married  women  as  to  do  justice  to  all  persons  inter- 
ested, and  in  no  case  leave  any  one  to  suffer.  So  obvious  are 
the  defects  of  the  unwritten  law  that  legislation  has  in  recent 
times  been  very  busy  in  attempts  to  amend  it.  Yet  where  it 
has  remedied  old  evils  it  has  created,  perhaps  in  equal  or 
greater  numbers,  new  ones ;  and  the  ideal  good  seems  far  away. 
It  would  be  useless  to  prophesy  concerning  the  future. 


■  I 
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§  955.  Compared  with  infancy  and  coverture. — ^It  is  plain, 
from  the  last  two  chapters,  that  the  incapacities  of  infancy  and 
coverture  differ ;  and,  from  this  one  compared  with  them,  it  will 
appear  that  the  incapacity  of  insanity  is  so  unlike  either  as  to 
Pender  analogies  from  it  of  little  help. 

§  956.  The  principle. — Since  parties  can  enter  into  a  con- 
tract only  through  the  accord  of  their  minds,^  there  can  be 
none  where  the  mind  of  either  lacks  the  capacity  to  consent. 
This  is  the  rule  only  of  the  actual  contract,  not  extending  to 
that  created  by  the  law;  for,  in  the  latter,  consent  is  not  an 
element'    And, — 

§  957.  Other  principles  combining. — In  the  application  of 
this  principle  it  is  necessarily  brought  into  conflict  with  other 
principles;  and  then  it  often  becomes  a  nice  question,  which, 
one  must  give  way,  and  how  far,  and  whether  the  combina- 
tion creates  any  and  what  doctrine  not  precisely  like  either. 
For,  as  insanity  is  not  always  perpetual  or  total,  the  insane 
person  may  have  rights  growing  out  of  his  partial  or  returning 
capacity,  or  an  innocent  person  contracting  with  him  may  ap- 
peal to  good  faith  and  benefits  conferred,  or  something  may  be 
due  to  the  general  convenience  of  life  and  business,  or  to  what 
is  practically  equitable  and  just.    To  descend  to  particulars, — 

§  958.  Name  and  source  of  insanity. — ^The  name  and  source 
of  the  insanity  are,  as  respects  these  discussions,  immaterial. 
One  who  is  an  idiot,*  lunatic,"  or  in  any  other  form  non  compos 
mentis,^ — ^in  all  his  faculties,  or  a  monomaniac  as  to  the  par- 
ticular thing,^— of  intellect  in  a  sufficient  degree  weak,®  imbe- 


iCk>mpare  with  1  Bishop,  Crlm. 
Law,  §S  374-396.  And  see  ante, 
»  29,  200,  232,  233,  618,  666,  735. 

I  Ante,  §  313. 

>  Ante,  S§  186,  199,  200,  232,  233. 

«Mmison  ▼.  Nicholson,  Confer- 
ence. 499. 

BMerritt  v.  Gumaer,  2  Cow.  652; 
Carr  v.  Holllday,  5  Ire.  Bq.  167; 
Ward  V.  KeUy,  1  Ind.  101. 


•  Taylor  v.  Dudley,  5  Dana,  308; 
In  re  Livingston,  34  N.  Y.  555; 
Van  Deusen  v.  Sweet,  51  N.  Y.  378. 

7  Alston  T.  Boyd,  6  Humph.  504; 
Bond  V.  Bond,  7  Allen,  1;  Boyce 
V.  Smith.  9  Grat  704.  60  Am.  D. 
313;  Riggs  v.  American  Tract  Soc. 
95  N.  Y.  503. 

8  Sentance  v.  Poole,  3  Car.  ft  P. 
1;  Johnson  t.  Chadwell,  8  Humph. 
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cUe  from  age,*  or  deranged, — ^is  equally  incapable  of  executing 
a  perfectly  valid  contract.    On  the  other  hand, — 

§  959.  Lucid  interval — ^Temporary  isBanity. — ^A  person  ha- 
bitually insane  has  the  power  of  contract  in  a  lucid  interval.^^ 
In  like  manner,  one  ordinarily  sane  is  incapacitated  if  insane  at 
the  particular  time.** 

§  960.  Own  fault — (Drunkenness). — ^Insanity  superinduced 
by  the  fault  of  the  insane  person, — as,  by  his  habitual  and  long- 
continued  drunkenness, — does  not  differ  in  legal  effect  from 
that  by  the  direct  visitation  of  God.*' 

§  961.  Limited — (Capacity  for  some  things,  not  others). — 
One  may  have  the  ability  to  dispose  judiciously  of  his  prop- 
erty to  near  friends  by  will,  yet  not  to  comprehend  what  is  nec- 
essary for  the  command  of  an  army.  And,  in  the  law,  a  person 
is  not  unfrequently  deemed  to  have  capacity  to  do  one  binding 
act,  but  not  another.**  Nor  is  the  insanity  of  the  civil  depart- 
ment of  our  law  identical  with  that  of  the  criminal.**    Nor,  if  a 


145;  Beller  v.  Jones,  22  Ark.  92; 
McFaddin  v.  Vincent,  21  Tex.  47; 
Hale  V.  Brown.  11  Ala.  87;  James 
v.  Langdon,  7  B.  Monr.  193;  Wilson 
v.  Oldham,  12  B.  Monr.  55;  Ow- 
ing's  Case,  1  Bland,  370,  17  Am. 
D.  811;  Dodds  v.  Wilson,  1  Tread. 
448;  Somes  v.  Skinner,  16  Mass. 
348;  Conant  v.  Jackson,  16  Vt.  335. 

•  Coleman  v.  Frazer,  3  Busb, 
300;  Jeneson  v.  Jeneson,  66  111. 
259;  Keeble  v.  Cummins,  5  Hayw. 
43;  Parrls  v.  Cobb,  5  Rich.  Eq. 
450;  Hinchman  v.  Emans,  Saxton, 
100;  Farnam  v.  Brooks,  9  Pick. 
212,  220;  Green  v.  Wood,  2  Vem. 
632.  Old  age  alone  does  not  take 
away  the  power  of  contract  It  Is 
simply  one  of  the  causes  of  men- 
tal feebleness;  and,  in  most  of  the 
cases,  its  infirmities  are  consid- 
ered in  connection  with  fraud,  un- 
due influence,  and  other  like 
things.  See  the  foregoing  cases, 
also  Stone  v.  Wilbern,  83  111.  105; 
Griffiths  Y.  Robins,  3  Madd.  191; 
Lewis  V.  Pead,  1  Ves.  Jr.  19;  Shaw 
V.  Ball,  55  la.  55;  Crowe  v.  Peters, 
63  Mo.  429;  Wildrick  v.  Swain,  7 
Stew.  Ch.  167. 

lOTozer   v.    Saturlee,    3    Grant, 


Pa.  162;  Jones  v.  Perkins,  6  B. 
Monr.  222;  Hall  v.  Warren,  9  Ves. 
605;  Lilly  v.  Waggoner,  27  111.  395: 
Be<»kwith  V.  Butler,  1  Wash.  Va. 
224;  Wright  v.  Market  Bank 
(Tenn.  Ch.  App.),  60  S.  W.  623. 

"Curtis  V.  Brownell,  42  Mich. 
165;  Jenners  ▼.  Howard,  6  Blackf. 
240;  Peaslee  y.  Robbins,  3  Met. 
164. 

12  Bliss  y.  Connecticut,  etc  R. 
R.,  24  Vt.  424;  Menkins  v.  Light- 
ner,  18  111.  282;  Fowler  y.  Meadow 
Brook  Water  Co.,  208  Pa.  473,  57 
Atl.  959;  see  39  L.  R.  A.  262,  note. 
But  the  reason  must  be  thereby 
dethroned  and  the  understanding 
80  impaired  as  to  produce  mental 
unsoundness  at  the  time  of  con- 
tracting. Bumham  y.  Bumham, 
119  Wis.  509,  97  N.  W.  176. 

It  1  Bishop,  Mar.  ft  Diy.  §§  126- 
128;  Howard  y.  Coke,  7  B.  Monr. 
666;  Converse  y.  Conyerse,  21  Vt 
168,  52 .  Am.  D.  58;  Klnne  y. 
Kinne,  9  Conn.  102,  21  Am.  D.  732; 
StubbB  y.  Houston,  33  Ala.  555; 
Hall  y.  Hall,  18  Ga.  40;  Gaither 
y.  Gaither,  20  Ga.  709. 

i«  1  Bishop,  Crim.  Law,  §  396. 
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person  is  unable  to  make  a  contract,  is  the  consequence  inevi- 
table that  he  should  or  may  be  physically  restrained."  And, 
as  to  contract  only,  it  is  evident  that  one  may  possess  the  facul- 
ties required  for  entering  into  a  particular  agreement,  yet  not 
into  another,  because  of  the  dififering  natures  of  their  subjects.^* 
The  inquiry  is  always  as  to  the  particular  thing.    In  general, — 

§  962.  Insanity  as  to  contract^  defined. — ^In  the  law  of  con- 
tracts, insanity  is  such  disease,  weakness,  or  other  imperfection 
or  derangement  of  the  mind  as  disqualifies  it,  when  entering 
into  the  form  of  a  contract,*^  to  comprehend  the  subject  of  it, 
and  its  nature  and  probable  consequences.*'    Hence, — 

§  963.  Degree  and  kind. — There  may  be  delusions  on  inde- 
pendent subject,**  or  even  a  general  insanity,'®  which  will  not 
impair  a  eontract.  The  derangement  must  cover  its  special 
matter,  and  be  in  degree  sufiScient  to  satisfy  the  definition  just 
given.'*  Thus,  one  who  is  a  monomaniac  in  religion,**  or  **of 
exceeding  weak  and  feeble  intellect  and  incapable  of  taking 
care  of  himself,"  "  or  vacillating  and  shiftless,'* — or,  a  fortiori, 
simply  deaf  and  dumb,'* — ^may  still  have  the  power  of  making 


19  Look  Y.  Dean,  108  Mass.  116, 
11  Am.  R.  323. 

16  Bishop,  Mar.  ft  Div.  §§  126- 
128. 

IT  Lewis  V.  Balrd,  3  McLean,  56; 
Beckwitb  v.  Butler,  1  Wash.  Va. 
224;  Jeimers  v.  Howard,  6  Blackf. 
240. 

isLozear  v.  Shields,  8  C.  E. 
Green,  509;  1  Chit  Gont.  11th  Am. 
ed.  185;  Bond  v.  Bond,  7  Allen, 
1.  8;  Brown  v.  Brown,  108  Mass. 
386;  Henderson  v.  McGregor,  30 
Wis.  78;  Musselman  v.  Cravens, 
47  Ind.  1;  Blakeley  v.  Blakeley,  6 
Stew.  Ch.  502;  Edwards  v.  Daven- 
port, 20  Fed.  756,  758.  759,  4  Mc- 
Crary,  34;  Hill  v.  Day,  7  Stew.Ch. 
150;  Barlow  v.  Strange,  120  Ga. 
1016,  48  S.  E.  344. 

i*Lozear  t.  Shields,  8  C.  E. 
Green,  509. 

so  Searle  t.  Galbraith,  73  111.  269. 

siHovey  t.  Hobson,  55  Me.  256; 
MUler  T.  Craig,  36  lU.  109;  Speers 
T.  Sewell,  4  Bush,  239;  Hovey  ▼. 
Chase,  52  Me.  304,  83  Am.  D.  514; 
Dennett  t.  Dennett,  44  N.  H.  531, 
84  Am.  D.  97;  Odell  T.  Buck,  21 
Wend.    142;    Osterhout    v.    Shoe- 


maker, 3  HUl,  N.  Y.  513;  Rippy  v. 
G&nt,  4  Ire.  Eq.  443;  Samuel  v. 
Marshall,  3  Leigh,  567;  Smith  v. 
Elliott,  1  Pat  ft  H.  307;  Famam 
Y.  Brooks,  9  Pick.  212;  Somes  v. 
Skinner,  16  Mass.  348,  358;  Sie- 
mon  y.  Wilson,  8  Edw.  Ch.  36; 
Smith  T.  Beatty,  2  Ire.  Eq.  456,  40 
Am.  D.  435;  Galer  ▼.  Galer,  108 
la.  496,  79  N.  W.  257.  And  be  the 
inspiration  and  cause  of  a  partic- 
ular act  Meigs  v.  Dexter,  172 
Mass.  217,  52  N.  B.  75. 

S2  Burgess  v.  Pollock,  53  la.  273, 
36  Am.  R.  218;  Boyce  v.  Smith, 
9  Grat  704,  60  Am.  D.  313;  West 
T.  Russell,  48  Mich.  74.  Or  a  be- 
liever in  spiritualism.  Curtis  v. 
Kirkpatrick,  9  Idaho,  629,  75  Pac. 
760. 

M  Lawrence  t.  Willis,  75  N.  C. 
471;  Paulus  v.  Reed,  121  la.  224, 
96  N.  W.  757. 

24  West  T.  Russell,  supra. 

35Bamett  t.  Bamett,  1  Jones, 
Eq.  221;  Brown  T.  Brown,  3  Conn. 
299,  8  Am.  D.  187;  Brower  v. 
Fisher,  4  Johns.  Ch.  441;  Christ- 
mas T.  Mitchpll,  5  Ire.  Eq.  635. 


406 


PARTIES  AND  OTHER  PARTAKERS.        [§§  964,  965. 


a  particular  agreement ;  and,  on  the  other  hand,  one  of  general 
capacity  will  be  held  incapable  if  he  labored  under  a  delusion, 
as  to  the  individual  matter,  inthralling  his  judgment  and  wilL" 
Hence, — 

§  964.  The  inBanity  prompting,  or  not. — ^Laying  aside  the 
theories  of  medical  experts,  practical  observation,  which  is  the 
guide  in  the  law,  discloses  that  there  are  persons  neither  com- 
pletely insane  nor  completely  sane.  Many  or  most  of  their  acts 
appear  to  be  both  rational  in  themselves  and  to  proceed  from 
the  normal  faculties,  whUe,  in  others,  the  mind  is  more  or  less 
clouded.  Where  the  mental  disorder  is  not  far  advanced  or  of 
a  positive  character,  the  law,  in  determining  whether  or  not  to 
give  effect  to  a  particular  act  of  contracting,  looks  into  the  na- 
ture of  the  agreement,  and  into  the  influences  leading  thereto. 
Is  it  fair  and  justf  Was  the  consideration  adequate  f  Did  the 
other  party  know  of  the  mental  derangements  Did  he  seek  an 
advantage  in  consequence  of  such  knowledge  f  Was  undue  in- 
fluence used — ^is  there  any  taint  of  fraud?  Did  the  supposed 
insane  person  have  any  friendly  advice,  and  what  was  its  na- 
ture, and  from  whomf  Enlightened  by  the  answer  to  ques- 
tions like  these,  as  well  as  those  which  bear  more  directly  on  the 
mental  condition,  the  court  or  jury  are  to  declare  whether  the 
contract  was  the  offspring  of  insanity,  or  of  the  competent,  nor- 
mal mind.    If  the  former,  it  is  ill ;  if  the  latter,  it  is  good.'^ 

§  965.  Effect. — ^There  are  some  differences  of  judicial  opin- 
ion, and  in  the  circumstances  of  the  particular  case  there  may 


so  Riggs  v.  American  Tract  See, 
96  N.  Y.  503. 

27  See  and  compare  ante,  §§  666- 
668,  719,  731-744;  Wray  v.  Wray, 
32  Ind.  126;  Jeneson  v.  Jeneson, 
66  111.  259;  Behrens  v.  McKenzie, 
23  la.  333,  92  Am.  D.  428;'  Waters 
V.  Barral,  2  Bush,  698;  Owlngs's 
Case,  1  Bland,  370,  17  Am.  D.  311; 
Jones  V.  Perkins,  5  B.  Monr.  222; 
Holland  v.  Miller,  12  La.  An.  624; 
Dodds  V.  Wilson,  1  Tre^d.  448,  3 
Brev.  389;  Hlnchman  v.  Emans, 
Saxton,  100;  Neely  v.  Anderson, 
2  Strob.  Eq.  262;  Gonant  v.  Jack- 
son, 16  Vt  336;  Keeble  ▼.  Cum- 
mins, 6  Hayw.  43;  Parris  v.  Cobb, 
5  Rich.  Eq.  460;  McFad'din  v.  Vin- 


cent, 21  Tex.  47;  Hale  v.  Brown, 

11  Ala.  87;  James  v.  L&ngdon,  7 
B.  Monr.  193;  Wilson  ▼.  Oldham, 

12  B.  Monr.  66;  Johnson  t.  John- 
son, 10  Ind.  387;  Neill  y.  Morley, 
9  Ves.  478;  Evans  v.  Blood,  3  Bro. 
P.  C.  632;  Sergeson  v.  Sealy,  2 
Atk.  412;  s.  o.  nom.  Serglson  y. 
Sealey,  9  Mod.  870;  Clerk  v.  Clerk, 
2  Vem.  412, 414;  Stoekley  y.  Stock- 
ley,  1  Ves.  ft  B.  23;  Osmond  y. 
Fitzroy,  3  P.  Wms.  129;  Curtis  y. 
Brownell,  42  Mich.  166;  Graham 
y.  Castor,  55  Ind.  669;  Stone  v. 
Wllbem,  83  111.  106;  Sander  y. 
Sayage,  78  N.  Y.  S.  189,  76  App. 
Diy.  333,  11  N.  Y.  Ann.  Gas.  433. 
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be  room  for  doubt,  as  to  the  precise  effect  of  insanity  admitted 
or  proved.  In  a  general  way,  the  propositions  may  be  stated 
as  follows. 

§  966.  Executory. — ^It  is  believed  that,  at  least  by  the  bet- 
ter doctrine,  while  still  there  may  be  doubts  on  some  of  the  au- 
thorities, no  mere  executory  undertaking  which  proceeded  from 
an  insane  mind,  not  including  herein  the  creations  of  the  law, 
is  binding  on  the  insane  person.^^  The  qualifications  of  this 
doctrine,  if  such  there  are,  will  appear  as  we  proceed.  As  to 
the  contracts  which  are — 

§  967.  Created  by  law. — We  have  seen  that  insanity  is  no 
impediment  to  the  law  in  creating  a  contract.**    Hence — 

§  968.  Neoessaries — ^Preservation  of  estate. — ^An  insane  per- 
son is  liable  for  necessaries,  like  an  infant,  or  a  husband  in 
respect  of  his  wife,  yet  under  limitations  not  quite  the  same  as 
in  those  cases.*®  And,  whatever  be  the  rule  as  to  infants,'^  this 
liability  extends  to  what  is  needful  for  the  preservation  of  his 
estate.'^  It  extends  also  to  necessaries  furnished  the  lunatic's 
wife.**    But  if,  in  fact,  the  credit  was  given  to  a  third  person. 


M 1  Chit  Cent  lltb  Am.  ecL  191; 
Mnsselman  ▼.  Crayens,  47  Ind.  1; 
Rice  T.  Peet,  15  Johns.  603;  Fitz- 
gerald Y.  Reed,  9  Sm.  ft  M.  94; 
Crowther  y.  Ilowlandson,  27  Cal. 
376;  Maddox  y.  Simmons,  31  Ga. 
512;  Burke  y.  Allen,  9  Fost.  N.  H. 
106,  61  Am.  D.  642;  McClain  y. 
Davis,  77  Ind.  419.  See  Shoulters 
y.  Allen.  51  Mich.  529. 

s^Ante,  §  956. 

so  Ante,  S§  232-235;  Darby  y. 
Cabanne,  1  Mo.  Ap.  126;  Stedman 
y.  Hart,  1  Kay,  607,  18  Jur.  744; 
Baxter  y.  Portsmouth,  5  B.  ft  C. 
170,  2  Car.  ft  P.  178.  Still,  as  late 
as  1882,  the  English  court  treated 
this  question  as  being,  in  a  case 
where  the  party  supplying  the 
necessaries  knew  of  the  lunacy, 
"a  very  difficult  point  of  law,"  to 
copy  of  the  words  of  Brett,  L.  J., 
"which  I  do  not  think  has  eyer 
be^i  settled  by  authority."  In  re 
Weaver,  21  Ch.  D.  615,  620.  It 
seems  extraordinary  that  any  le- 
gal person  should  hesitate  on  this 


question.  If  I  see  a  man  starying, 
and  craving  food  of  me,  am  I  to 
supply  him  should  I  believe  him 
to  be  sane,  yet  stand  by  and  see 
him  die  of  hunger  when  I  know 
that  God  has  deprived  him  of  rea- 
son? One  could  not  easily  state  a 
case  more  completely  than  this 
supposed  one  within  the  principle 
on  which  the  law  creates  a  con- 
tract Hosier  v.  Beard,  64  Ohio 
St  398.  43  N.  E.  1040,  35  L.  R.  A. 
161.  Thus  an  action  for  past 
maintenance  will  not  lie  against 
an  idiot  from  birth.  Bicknell  v. 
Spear,  77  N.  Y.  S.  920,  38  Misc. 
389. 

>i  Ante,  §  911. 

«2  Williams  v.  Wentworth,  5 
Beav.  325.  See  Surles  v.  Pipkin, 
69  N.  C.  513. 

ssRead  v.  Legard,  6  Exch.  636, 
15  Jur.  494;  Davidson  v.  Wood,  1 
De  G..  J.  ft  S.  465,  9  Jur.  ir.  s.  589. 
Inhabitants  of  Kittery  v.  Dixon, 
96  Me.  368,  52  AU.  799. 
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and  not  to  the  lunatic,  the  law  creates  no  promise  from  the  lat- 
ter, and  he  is  not  responsible.**    Beyond  this, — 

§  969.  Other  benefits  conferred. — (Executed.) — ^Within  lim- 
its a  little  uncertain,  if,  where  a  contract  has  been  executed,  it 
has  resulted  in  a  benefit  to  the  insane  person,  the  law  will  create 
a  promise  from  him  to  pay  what  the  benefit  is  reasonably  worth, 
— a  rule  not  extending  to  like  cases  without  benefit.*'  At  all 
events,  this  doctrine  is  reasonably  clear  as  applied  to  cases 
where  the  party  thus  conferring  the  benefit  was — 

§  970.  Ignorant  of  the  insanity. — ^The  authorities  on  this 
question  are  in  a  degree  conflicting  or  indistinct ;  but,  by  most 
and  probably  all  opinions,  it  is  sometimes  a  material  circum- 
stance that  the  sane  person  did  not  know  of  the  other's  insan- 
ity.*^ In  England,  the  doctrine  seems  to  be  general,  that,  when- 
ever the  party  contracting  with  the  insane  person  proceeded 
honestly  and  fairly,  and  without  either  actual  knowledge  of  his 
insanity  or  anything  to  excite  suspicion  of  it,  and  the  contract 
is  equitable  and  just,  and  is  on  one  or  both  sides  executed,  it 
will  be  binding  on  the  insane  person  unless  the  parties,  on  its 
rescission,  can  be  placed  in  statu  quo.^''  And  nearly  or  exactly 
the  same  thing  is  held  in  a  part  of  our  States.**    For  example, 


84  Massachusetts  Gen.  Hosp.  v. 
Fairbanks,  129  Mass.  78»  81»  87 
Am.  R.  303,  132  Mass.  414. 

SB  Ante,  §  233;  Lincoln  v.  Buck- 
master,  32  Vt.  652;  Carr  v.  Hol- 
Uday,  6  Ire.  Eki.  167;  KendaU  v. 
May,  10  Allen,  59;  Searle  v.  Gal- 
braith,  73  111.  269.  Thus  for  money 
borrowed  by  a  lunatic,  the  lender 
may  recover  to  the  extent  it  was 
used  for  necessaries.  Bank  v.  Mc- 
Glnty,  29  Tex.  Civ.  App.  539,  69  S. 
W.  495. 

80  Behrens  v.  McKenzie,  23  la. 
333,  92  Am.  D.  428;  Succession  of 
Smith,  12  La.  An.  24;  Carr  v.  Hol- 
liday,  1  Dev.  &  Bat.  Eq.  344;  Mol- 
ton  T.  Camroux,  2  Exch.  487,  4 
Exch.  17;  Beavan  v.  McDonnell,  9 
Exch«  309;  Baxter  v.  Portsmouth, 
5  B.  &  C.  170;  Fay  v.  Burditt,  81 
Ind.  433,  42  Am.  R.  142;  Craw- 
ford V.  Scovell.  13  Norris,  Pa.  48, 
89  Am.  R.  766;  Moore  v.  Hershey, 
9   Norris,   Pa.   196;    Shoulters   v. 


Allen,  61  Mich.  629;  Fecel  v.  Gain- 
ault,  32  La.  An.  91;  Wolf  v.  Ed- 
wards, 106  La.  477,  81  So.  68. 

87Molton  V.  Camroux,  supra; 
Beavan  v.  McDonnell,  supra,  and 
10  Exch.  184;  Dane  v.  Kirkwall, 
8  Car.  ft  P.  679;  CampbeU  v. 
Hooper,  3  Smale  ft  G.  153,  1  Jur. 
N.  s.  670;  Moss  v.  Tribe,  3  Fost 
&  F.  297.  See  also  Drew  v.  Nunn, 
4  Q.  B.  D.  661.  In  the  equity  case 
of  Elliott  v.  Ince,  7  De  G.  M.  ft  G. 
475,  3  Jur.  N.  s.  597,  600,  "the  re- 
sult of  the  authorities"  was  deem- 
ed to  be  "that  dealings  of  sale 
and  purchase  by  a  person  appar- 
ently sane,  though  subsequently 
found  to  be  insane,  will  not  be  set 
aside  against  those  who  have  dealt 
with  him  on  the  faith  of  his  being 
a  person  of  competent  understand- 
ing." 

»8  Wilder  v.  Weakley,  84  Ind. 
181;  Northwestern  Mut  Fire  Ins. 
Co.  Y.   Blankenship,  94   Ind.  535, 
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the  lunatic  has  been  compelled  to  repay  money  lent  under  these 
circumstances.**  Especially  in  equity  has  this  doctrine  been 
enforced;  resting,  it  is  said,  on  the  maxim  that  he  who  seeks 
equity  must  do  equity.*^  Consequently  the  equity  tribunal  will 
not  set  aside,  on  the  ground  of  insanity,  a  conveyance  of  lands 
made  for  value  to  a  purchaser  in  good  faith,  who  was  ignorant 
of  the  grantor's  mental  condition.*^  On  the  other  hand,  it  is  by 
many  of  our  courts  held,  at  least  at  law,  that,  since  insanity  in- 
capacitates one  to  make  a  contract,  the  mere  fact  of  the  other 
party's  not  knowing  it  does  not  render  good  what  he  was  legally 
incompetent  to  do.**  It  is  diflScult  to  resist  the  force  of  this 
proposition,  especially  as  it  harmonizes  with  what  is  held  in 
respect  of  the  contracts  of  infants.  And  under  the  title  In- 
fancy, the  reader  will  see  how  the  doctrine  ought  to  be  carried 
oat  At  the  same  time,  and  as  a  qualification  of  what  would 
thus  appear  to  be  the  better  rule,  it  may  well  be  held,  in  accord- 
ance with  what  has  already  been  laid  down,*'  that  where,  in 
these  circumstances,  the  parties  cannot  on  rescission  be  placed 
in  statu  quo,  the  law  creates  a  promise  from  the  insane  person 
to  remunerate  the  other  for  whatever  benefit  was  actually  con- 
ferred and  enjoyed.  Practically,  in  the  larger  number  of  cases, 
the  following  of  this  better  doctrine  amounts  simply  to  the 
adoption  of  a  better  form  of  reasoning;  for,  with  exceptions 
believed  not  to  be  numerous,  the  end  reached  by  the  two  meth- 
ods will  be  the  same. 


544,  48  Am.  R.  185;  Higgan  ▼. 
Green,  80  N.  C.  236,  30  Am.  R.  77; 
Crawford  v.  Scavell,  13  Norrls,  Pa. 
48,  39  Am.  R.  766;  Copenrath  v. 
KJenby,  83  Ind.  18,  24;  Wirebach 
T.  First  Nat  Bank,  1  Out  Pa.  643, 
39  Am.  R.  821;  Eldredge  v.  Palmer, 
185  111.  618,  57  N.  E.  770;  see  also 
19  L.  R.  A.  491,  note;  Flach  v. 
Gottschalk  Co.,  88  Md.  368,  41  Atl. 
908.  42  L.  R.  A.  745,  71  Am.  St 
Rep.  418.  Ignorance  per  se  is  not 
enough  for  validity.  There  must 
be  such  execution  of  a  contract 
tbat  the  status  cannot  be  restored. 
WooUey  v.  Qaines,  114  Oa.  122,  39 
8.  E.  892. 

'•Mutual  Life  Ins.  Co.  v.  Hunt, 
79  N.  Y.  541. 


*o  Mutual  Life  Ins.  Co.  v.  Hunt, 
supra,  at  p.  546 ;  Robinson  v.  Kind, 
25  Nev.  261.  62  Pac.  705. 

*i  Ashcraft  v.  De  Armond,  44  la. 
229;  Riggan  v.  Green,  supra;  Nelll 
V.  Morley,  9  Ves.  478.  See  Bevin 
y.  Powell,  11  Mo.  Ap.  216;  Rhoades 
V.  Fuller,  139  Mo.  179,  40  S.  W. 
760. 

*2  Seaver  v.  Phelps,  11  Pick.  304, 
22  Am.  D.  372;  Hovey  v.  Hobson, 
53  Me.  451.  453,  89  Am.  D.  705; 
Rogers  v.  Blackwell,  49  Mich.  192; 
Edwards  v.  Davenport,  20  Fed.  756, 
4  McCrary,  34.  Compare  with 
Shoulters  v.  Allen,  supra;  Orr  v. 
Equitable  Mortg.  Co.,  107  Ga.  499, 
33  S.  E.  708. 

4SAnte,  §§  233,  969. 
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§  971.  Allege  own  insanity — ^Sescission. — Contrary  to  what 
was  formerly  held  by  the  courts,  the  modem  law  permits  a 
party  to  set  up  his  own  insanity  in  avoidance  of  his  contract.** 
Nor,  in  avoiding  it,  need  he  always,  even  where  it  is  executed, 
return  the  consideration.** 

§  972.  Voidable  or  void. — The  doctrine  of  some  of  the  cases 
appears  to  be,  that  contracts  impeachable  for  insanity  are  ab- 
solutely void.  And  there  may  be  those  in  which  it  should  be 
so  held.*^  Yet,  as  in  infancy,*^  there  can  be  but  little  just 
ground  for  the  void.    Thus, — 

§  973.  Sane  party. — ^Plainly,  in  justice,  the  sane  party  ought 
ordinarily  to  be  holden,  whether  he  knew  of  the  insanity  or 
not,  if  the  other  or  his  representative  so  elects.  The  authori- 
ties on  this  point  may  be  conflicting,  but  such  is  believed  to  be 
the  better  doctrine.**  This  alone  would  make  the  contract 
voidable,  whatever  the  courts  should  hold  its  other  consequences 
to  be.**    Again, — 

§  974.  Batification  or  disafSrmance.— In  general,  this  con- 
tract, like  an  infant's,'®  may  be  ratified  or  disaffirmed  by  the 
insane  party's  guardian  *^  or  committee,'*  or  by  himself  during 
a  lucid  interval,  or  on  becoming  sane ;  '■  or,  after  his  death. 


**  Seaver  v.  Phelps,  11  Pick.  304, 
22  Am.  D.  372;  Rice  v.  Peet,  15 
Johns.  503;  Ballew  v.  Clark,  2  Ire. 
23 ;  Bensell  v.  Chancellor,  6  Whart 
371,  34  Am.  D.  561;  Morris  v. 
Clay,  8  Jones,  N.  C.  216;  Mitchell 
V.  Kingman,  6  Pick.  431;  Webster 
V.  Woodford,  3  Day,  90;  Grant  v. 
Thompson,  4  Conn.  203,  10  Am. 
D.  119;  Lang  v.  Whidden,  2  N.  H. 
435;  Thornton  v.  Appleton,  29  Me. 
298;  Tolson  v.  Garner,  16  Mo.  494; 
Turner  v.  Rusk,  53  Md.  65. 

48  Gibson  v.  Soper,  6  Gray,  279, 
66  Am.  D.  414;  Foss  v.  Hildreth, 
10  Allen,  76,  80;  Halley  v.  Troe- 
ster,  72  Mo.  73;  Thrash  v.  Star- 
buck,  145  Ind.  673,  44  N.  E.  543. 

*«Van  Deusen  v.  Sweet,  51  N. 
Y.  378;  Marvin  v.  Lewis,  61  Barb. 
49;  Allen  v.  Allen,  9  Post.  N.  H. 
106;  Edwards  t.  Davenport,  20 
Fed.  756,  4  McCrary,  34.  And  see 
Evans  V.  Horan,  52  Md.  602;  Ro- 
gers y.  Blackwell,  49  Mich.  192; 


Niell  V.  Morley,  9  Ves.  478;  Boyn- 
ton  V.  Reese.  112  Gsu  354,  37  S.  E. 
437.  Thus  held  as  to  power  of  at- 
torney. Plaster  v.  Rigney,  97  Fed. 
12,  38  C.  C.  A.  25.  But  where 
made  before  inquest  it  has  been 
held  voidable  only  and  a  bona  fide 
purchaser  thereunder  protected. 
Arnold's  Com.  v.  Owens,  23  Ky. 
Law  Rep.  1409,  65  S.  W.  151. 

4TAnte,  §  929. 

4«  Allen  V.  Berryhill,  27  la.  534^ 
1  Am.  R.  309. 

"Ante,  §§  611,  617,  618. 

eoAnte,  §§  936-944. 

Bi  McClaln  v.  Davis,  77  Ind.  419; 
Halley  v.  Troester,  72  Mo.  73. 

B2  Moore  V.  Hershey,  9  Norris,. 
Pa.  196. 

6s  Arnold  v.  Richmond  Iron 
Works,  1  Gray,  434;  Allis  v.  Bil- 
lings, 6  Met  415,  39  Am.  D.  744; 
Gibson  v.  Soper,  6  Gray,  279;  Bl- 
ston  V.  Jasper,  45  Tex.  409;  North- 
western   Mut    FHre    Ins.    Co.   v. 
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by  his  proper  legal  representative.*^*  This  alone^  also,  would 
place  it  among  the  voidable,  even  though  in  other  respects  it 
should  be  treated  as  void.**^   Hence, — 

§  975.  Voidable— (Transmits  ownership — Seisin). — ^In  most 
cases,  the  contract  is  held  to  be  merely  voidable  by  the  insane 
person  or  his  legal  representatives ;  and,  while  not  so  avoided^ 
binding  on  the  other  party.  Admitting  of  ratification,  if,  for 
example  it  is  a  deed  of  lands  or  conveyance  of  personalty  in 
the  executed  form,*^'  it  will,  without  such  affirmance,  transmit 
the  seisin  or  ownership  to  the  other  party."^    Still, — 

§  976.  Innocent  third  person. — We  have  seen  °®  that,  where 
a  contract,  voidable  for  fraud  in  the  inducement  to  it,  is  exe- 
cuted by  a  conveyance  to  the  defrauding  party,  if  this  party  for 
a  consideration  adequate  and  valuable  conveys  the  thing  to  a 
third  person  ignorant  of  the  fraud,  the  title  is  thereby  per- 
fected in  the  latter,  and  he  cannot  be  divested  of  it.  Which  re- 
suit  is  a  deduction  from  the  equitable  rule,  that  he  who  suffers 
his  own  weakness  to  be  imposed  upon,  and  is  consequently  in  a 
measure  to  blame,  must  bear  a  losfs  rather  than  the  meritorious 
third  person  who  is  free  of  fault.'®  In  a  case  of  insanity,  the 
considerations  are  reversed.  To  the  insane,  not  even  careless- 
ness can  be  attributed.  And  the  third  person  was  in  a  degree 
careless;   because,  insanity  being  usually  a  permanent  condi- 


Blankenshlp,  94  Ind.  535,  48  Am. 
R.  185;  Turner  v.  Rusk,  53  Md.  65; 
Whitcomb  v.  Hardy,  73  Minn.  285, 
76  N.  W.  29. 

M  Schuff  v.  Ransom,  79  Ind.  458; 
Campbell  v.  Kuhn,  45  Mich.  613, 
40  Am.  R.  479;  Bunn  v.  Postell, 
107  Ga.  490.  33  S.  B.  707.  Also 
privies  in  blood.  Hunt  v.  Rabl- 
toay,  125  Mich.  137,  84  N.  W.  59. 

MAnte,  §  620. 

B«  Ante,  $  942. 

BT  Matthews  v.  Baxter,  Law  Rep. 
8  Ex.  132;  Allls  v.  Billings,  6  Met 
415,  39  Am.  D.  744;  Merritt  v. 
Gnmaer,  2  Cow.  552;  Grouse  v. 
Holman,  19  Ind.  30;  Breckenridge 
Y.  Ormsby,  1  J.  J.  Mar.  236,  19 
Am.  D.  71;  Somers  v.  Pumphrey, 
24  Ind.  231;  Cates  y.  Woodson,  2 
Dana,  452;  Hovey  y.  Hobson,  53 
Me.  451,  89  Am.  D.  705;  Arnold  y. 
Richmond    Iron   Works,   1   Gray, 


434;  Ingraham  y.  Baldwin,  5  Sel- 
den,  45;  Fay  y.  Burditt,  81  Ind. 
433,  42  Am.  R.  142;  Freed  y. 
Brown,  55  Ind.  310;  Elston  y.  Jas- 
per, 45  Tex.  409;  Nichol  y.  Thom- 
as, 53  Ind.  42;  Mohr  y.  Tulip,  40 
Wis.  66;  Eyana  y.  Horan,  52  Md. 
602;  Copenrath  y.  Kienby,  83  Ind. 
18;  Blakeley  y.  Blakeley,  6  Stew. 
Ch.  502;  Gibson  y.  Soper,  6  Gray, 
279,  66  Am.  D.  414;  Wait  y.  Max- 
well, 5  Pick.  217.  16  Am.  D.  391; 
Albied  y.  Smith,  135  N.  C.  443,  47 
S.  E.  597,  65  L>.  R.  A.  924;  contra, 
Boynton  y.  Reese,  112  Ga.  354,  37 
S.  E.  437.  A  deed  not  deliyered 
during  sanity  cannot  be  deliyered 
after  grantor  becomes  insane.  Mc- 
Clun  y.  McClun,  176  111.  376,  52  N. 
B.  928. 

08  Ante,  §§  678,  674. 

6»  See  Rawls  y.  Deshler,  4  Abb. 
Ap.  Dec.  12. 
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tion,  he  could  ascertain  it  by  inquiry,  as  a  third  person  could 
not  a  fraud.  Therefore  the  consequence  ought  to  be,  that,  if 
real  estate,  for  example,  has  by  the  deed  of  an  insane  man 
passed  to  one  who  has  conveyed  it  to  a  third  person,  though  for 
its  full  value,  and  without  notice,  this  third  person  has  a  mere 
defeasible  seisin,  like  his  grantor.  And  so,  in  such  few  cases 
as  we  have  to  the  point,  it  is  held.^® 

§  977.  Oomniission  of  lunacy — Guardianship. — ^In  England 
and  in  our  States,  there  are  statutes  by  which  the  insane  person 
may  be  put  under  the  care  of  a  commission  of  lunacy,  or  of  a 
committee,  or  guardian.  Generally,  with  us,  it  is  a  guardian. 
The  provisions  differ  so  much  that  it  would  be  unwise  to  set 
them  out,  with  their  expositions,  in  this  chapter.  The  practi- 
tioner's reliance  will  be  chiefly  on  the  statutes  and  decisions  of 
his  own  State.  There  are  a  few  questions  in  a  measure  common 
to  England  and  most  of  our  States,  depending  on  a  mingling 
of  statutory  provisions  and  common-law  interpretations,  on  not 
all  of  which  are  the  adjudications  absolutely  harmonious.  Ac- 
cording to  these,  largely  the  contract  of  an  insane  person  un- 
der guardianship  is  void,  not  voidable ;  ^^  by  some,  the  guard- 
ianship precludes  the  power  of  contract ;  '^  by  the  greater  num- 
ber, it  is  believed,  the  power  of  contract  remains,  yet  the  guard- 
ianship creates  a  strong  prima  facie  presumption  of  incapacity, 
not  conclusive ;  ••  and,  on  general  principles,  with  little  room 


80  Hovey  v.  Hobson,  63  Me.  451, 
S^  Am.  D.  705;  Somers  v.  Pum- 
phrey,  24  Ind.  231,  238;  Long  v. 
Fox,  100  111.  43;  Rogers  v.  Black- 
well,  49  Mich.  192,  194.  See  Gates 
V.  Woodson,  2  Dana,  452;  Fuentes 
V.  Montis,  Law  Rep.  3  C.  P.  268, 
276,  277;  Cole  v.  Northwestern 
Bank,  Law  Rep.  10  C.  P.  354,  362, 
363;  Alcock  v.  Alcock,  3  Man.  & 
G.  268.  See  German  Sav.  ft  Loan 
Soc.  V.  De  Lashmut,  67  Fed.  399. 

fli  Elston  V.  Jasper,  45  Tex.  409; 
Nichol  v.  Thomas,  53  Ind.  42; 
Mohr  V.  Tulip,  40  Wis.  66;  Freed 
V.  Brown,  55  Ind.  310;  Griswold 
V.  Butler,  3  Conn.  227;  Wait  v. 
Maxwell,  6  Pick.  217.  16  Am.  D. 
391;  Fitzhugh  v.  Wilcox,  12  Barb. 
235;  Wadsworth  v.  Sherman,  14 
Barb.  169;    Payne  v.   Burdett,  84 


Mo.  Ap.  332.  One  is  condusiyely 
insane  during  active  guardianship 
but  not  where  it  Is  merely  formal, 
though  no  order  showing  restora- 
tion to  sanity  has  been  made. 
Thorpe  v.  Hanscom,  64  Minn.  201, 
66  N.  W.  1;  In  Lawer  v.  Schu- 
macher, 61  Kan.  625,  60  Pac.  538, 
it  is  held  never  to  be  conclusive. 
Setting  aside  inquisition  is  con- 
clusive of  the  validity  of  a  deed 
at  the  time  it  is  made.  Mitchell 
y.  Spauldlng,  206  Pa.  220,  55  Atl. 
968. 

«2  Wadsworth  v.  Sharpsteen,  4 
Selden,  388,  59  Am.  D.  499;  Im- 
hoff  V.  Witmer,  7  Casey,  Pa.  243. 

•»  Hart  V.  Deamer,  6  Wend.  497; 
Hopson  V.  Boyd,  6  B.  Monr.  296; 
Snook  V.  Watts,  11  Beav.  105,  12 
Jur.  444;    Jacobs  v.  Richards,  18 
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for  doubt>  it  operates  so  far  retrospectively  that  it  is  admissible 
also  as  an  inconclusive  presumption  of  insanity  at  a  previous 
date/* — ^not,  however,  varying  the  legal  effect  of  the  prior  act 
of  contracting." 

The  Doctrine  of  this  Chapter  restated, 

§  978.  An  insane  person,  like  an  infant,  is  incapable  of  bind- 
ing himself  by  a  contract;  though,  where  necessity  requires, 
the  law  will  bind  him.  But  there  is  commonly  no  just  ground 
for  exempting  a  sane  person,  who  enters  into  a  bargain  with 
him,  from  its  obligations.  Therefore  the  insane  party  ought 
to  have  the  benefit  of  it,  should  it  be  advantageous  to  him.  So 
the  law  adjudges.  Consequently  it  terms  the  contract  in  such 
circumstances  voidable, — ^the  insane  may  avoid  it;  but,  if  he 
does  not,  it  binds  the  sane.  Yet,  when  it  is  avoided,  the  avoid- 
ance, like  an  infant's  of  his  contract,"  works  more  strongly 
against  an  innocent  third  person  than  does  the  avoidance  of  a 
fraudulent  contract  by  the  party  defrauded.  The  nature  and 
degree  of  the  insanity  are  material  simply  to  the  exte&t  that,  to 
invalidate  the  contract,  they  must  so  far  impair  the  understand- 
ing or  will  as  to  preclude  the  free  and  intelligent  consent  to  the 
thing  in  terms  agreed. 

Beav.  300.  18  Jur.  527;  Little  v.  ^2  Bishop,  Mar.  ft  Dlv.  §§  566, 

Little,  13   Gray,   264;    Tauger  v.  567;  Fftulder  v.  Silk,  3  Camp.  126. 

Skinner,  1  McCart.  389;  Hunt  v.  MNeill  v.  Morley,  9  Yea.  478. 

Hunt,  2  Beasley,  161;   Parker  v.  ^Ante,  S  928. 
DaTlB,  8  Jones,  N.  C  460. 
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CHAPTER  XXX  VL 


DRUNKEN  PERSONS. 

§  979.  Branch  of  insanity. — ^The  incapacity  which  comes 
from  being  drunk  is,  in  civil  jurisprudence,  identical  in  prin- 
ciple with  that  of  temporary  insanity.  Consequently  the  doc- 
trines of  the  last  chapter  should,  to  the  extent  applicable,  be 
regarded  by  the  reader  as  incorporated  into  this. 

§  980.  Incapacity  of  contract. — By  the  modern  law,  con- 
trary to  what  was  held  in  former  times,  intoxication,  so  deep 
as  to  take  away  the  agreeing  mind,-r-in  other  words,  to  dis- 
qualify the  mind  to  comprehend  the  subject  of  the  contract  and 
its  nature  and  probable  consequences,^ — impairs  such  contract 
if  made  while  it  lasts,  the  same  as  insanity.^    But, — 

§  981.  Degree. — Mere  drunkenness,  or  being  a  drunkard,  or 
simply  being  drunk  at  the  time,  where  the  intoxication  does  not 
extend  to  the  degree  thus  stated,  will  not  impair  the  contract.* 
To  have  this  effect,  it  must  render  the  party  non  compos  mentis 
for  the  occasion.* 

§  982.  Habitual. — ^The  contract  of  an  habitual  drunkard  is 
good  if  made  in  a  sober  interval.* 

§  983.  Making  drank. — ^Drunkenness,  thus  to  disqualify, 
need  not  have  been  brought  about  by  the  artifice  of  the  other 


1  Ante,  §  962. 

2  1  Bishop,  Mar.  ft  Div.  §  131;  2 
Kent,  Com.  451,  452;  Pitt  v.  Smith, 

3  Camp.  33;  Fen  ton  v.  Hollo  way, 
1  Stark.  126;  Dulany  v.  Green,  4 
Harring.  Del.  285;  Drummond  v. 
Hopper,  4  Harring.  Del.  327;  Cutn- 
mlnge  v.  Henry,  10  Ind.  109; 
Berkley  v.  Cannon,  4  Rich.  136; 
Johns  V.  Fritchey,  39  Md.  258; 
Williams  v.  Inabnet,  1  Bailey,  343; 
Wilson  V.  Bigger,  7  Watts  ft  S. 
Ill;  Gore  v.  Gibson,  13  M.  ft  W. 
623,  9  Jur.  140;  Hawkins  y.  Bone, 

4  Fost  ft  F.  311;  Shaw  v.  Thack- 
ray,  1  Smale  ft  Q.  537,  17  Jur. 
1045;  Fowler  v.  Meadow  Brook 
Water  Co.,  208  Pa.  473,  57  Atl.  959. 

« Pickett  V.  Sutter,  5  Cal.  412; 


Woods  V.  Pindall,  Wright,  Ohio, 
507;  Belcher  v.  Belcher,  10  Yerg. 
121;  Morris  v.  Nixon,  7  Humph. 
579;  Lightfoot  v.  Heron,  3  Y.  ft 
Col.  Ex.  586;  Hutchinson  v.  Brown, 
Clarke,  N.  Y.  408;  Henry  v.  Rite- 
nour,  31  Ind.  136;  Reinicker  v. 
Smith,  2  Har.  ft  J.  421;  Caulkins 
V.  Fry,  35  Conn.  170, 172;  Cavender 
V.  Waddingham,  5  Mo.  Ap.  457; 
Reynolds  v.  Dechaums,  24  Tex. 
174,  76  Am.  D.  101. 

4  Bates  V.  Ball,  72  lU.  108;  Van 
Wyck  V.  Brasher,  81  N.  Y.  260; 
Cooke  V.  Clay  worth,  18  Ves.  12; 
Schramm  v.  O'Connor,  98  111.  539; 
Burnham  v.  Burnham,  119  Wis. 
509,  97  N.  W.  176. 

B  Bitter's  Appeal,  9  Smith,  Pa.  9. 
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party.®  But,  where  it  is,  less  will  suffice ;  for  then  fraud  min- 
gles with  iV    So — 

§  984.  Undue  advantage — ^taken  of  a  drunken  man  may  im- 
pair a  contract  which,  if  he  were  sober,  would  be  good.* 

§  985.  Voidable — ^Ratify. — ^The  contract  is  not  void,  but 
voidable,  and  it  may  be  ratified  by  the  party  when  sober.* 

§  986.  How  ratify. — One  method  of  ratification  is  to  keep 
the  consideration  received.^® 

The  Doctrine  of  this  Chapter  restated, 

§  987.  Drunkenness,  carried  to  a  sufficient  degree,  operates 
in  civil  jurisprudence  as  a  sort  of  insanity.  In  the  criminal 
law,  it  is  regarded  in  the  nature  of  a  crime ;  so  that,  if  a  man 
wilfully  makes  himself  drunk,  then  commits  a  wrongful  act  of 
the  class  which  is  indictable  when  done  from  general  malevo- 
lence, not  requiring  a  specific  criminal  intent,  he  is  punishable 
the  same  as  though  he  were  sober.^^  But  this  doctrine  has  no 
application  in  the  law  of  contracts.  Or,  exactly,  a  contract  re- 
quires a  specific  intent, — a  mental  determination  to  enter  into 
the  particular  agreement  which  its  words  express.  Conse- 
quently the  intoxicated  party  would  not  be  bound  even  under 
the  rules  of  the  criminal  law.^* 


•  Donelson  v.  Pasey,  13  Ala.  752; 
Freemen  v.  Staats,  4  Halst.  Ch. 
814;  French  v.  French,  8  Ohio, 
214,  31  Am.  D.  441;  Wigglesworth 
v.  Steers,  1  Hen.  &  M.  70,  3  Am. 
D.  602.  Nor  need  It  have  been 
known  by  him.  Hawkins  v.  Bone, 
4  Fost.  &  F.  311. 

7  Ante,  §§  656,  734;  Say  v.  Bar- 
wick,  1  Ves.  ft  B.  195;  Wilcox  v. 
Jackson,  51  la.  208. 

8  Ante,  §$  656,  734;  Henry  v. 
Hitenour,  31  Ind.  136;  Burroughs 
y.  Richman,  1  Green,  N.  J.  233, 
23  Am.  D.  717;  Birdsong  v.  Bird- 
song,  2  Head,  289;    Biansfleld  y. 


Watson,  2  la.  Ill;  White  y.  Cox, 
3  Hayw.  79;  Cooke  v.  Clayworth, 
18  Ves.  12;  Murray  v.  Cdrlln,  67 
111.  286;  Butler  v.  Mulvihill,  1 
Bligh,  137. 

•  Matthews  y.  Baxter,  Law  Rep. 
8  Ex.  132.  See  Caulklns  v.  Fry, 
35  Conn.  170;   ante,  §§  972-976. 

10  Williams  y.  Inabnet,.  1  Bailey, 
343;  Joest  y.  Williams,  42  Ind. 
565,  13  Am.  R.  377.  But  see  Reins- 
kopf  V.  Rogge,  37  Ind.  207. 

Ill  Bishop,  Crim.  Law,  §§  397- 
416. 

12  lb.  §§  408-415. 
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OHAPTES  XXZVIL 


THE  GOVERNMENT  AND  ITS  OFFICEStS. 


§  988.  Sovereign's  power  of  contract.  —  Soyereignty,  in 
I  every  government,  including  the  governments  of  the  United 
States  and  of  the  several  States  within  their  respective  juris- 
dictions,  carries  with  it  the  power  of  contract.  In  constitu- 
tional governments,  therefore,  especially  in  ours,  it  can  be  ex- 
ercised only  within  the  limits  and  in  the  methods  defined  by 
the  constitution  and  laws.^  For  example,  the  government  of 
the  United  States  can,  through  its  proper  officers,  enter  into  a 
contract  with  an  individual  to  put  in  execution  what  the  law 
empowers  it  to  do,  without  an  expressly  authorizing  statute,  as 
**an  incident  to  the  general  right  of  sovereignty."*  And  its 
capacity  of  contract  is  coextensive  with  its  functions.'  But 
an  act  of  contracting  by  an  officer  or  in  a  ma^ner  not  legally 
authorized,*  or,  a  fortiori,  one  not  within  the  sphere  of  the  gov- 
ernment, is  ineffectual.  These  government  contracts  have  some 
peculiarities;  such  as, — 

§  989.  Suit  on  the  contract.— From  the  earliest  times  to  the 
present  in  England,  the  common  law  has  forbidden  the  sub- 
ject to  sue  the  sovereign  in  a  judicial  tribunal,  it  being  deemed 
an  affront  to  the  royal  dignity ;  •  he  might  simply  seek  redress, 
in  the  sovereign's  court,  by  what  is  termed  a  petition  of  right.' 
Where  the  crown  was  plaintiff,  the  defending  subject  was  per- 
mitted, after  judgment  rendered  against  him,  to  have  his  writ 
of  error, — a  question  upon  which  there  were  early  doubts.^ 


lAnte,  §  555;  1  Bl.  Com.  234, 
243,  257,  336;  2  lb.  346,  347;  Dan- 
olds  y.  State,  89  N.  T.  36,  44,  42 
Am.  R.  277;  U.  S.  v.  Tingey,  6 
Pet.  114,  128;  Canal  v.  R.  R.,  4 
Gill  &  J.  1. 

2U.  S.  v.  Tingey,  supra. 

«U.  S.  V.  Maurice,  2  Brock.  96; 
U.  S.  ▼.  Lane,  3  McLean,  365. 

4  The  Floyd  Acceptances,  7  WWl. 
666;  Pelrce  v.  tJ.  S.,  1  Ct.  of  CI. 
270;  Martin  v.  U.  S.,  4  T.  B.  Monr. 


487;  In  re  Right  of  Employees, 
2  Lawrence  Compt  Dec.  501,  507, 
509;  In  re  Authority  to  make  Con- 
tract, 3  Lawrence  Compt  Dec.  92. 

•  Wlllion  V.  Berkley*  1  Plow. 
223,  241. 

e  Walslngham's  Case,  2  Plow. 
547,  553;  Thomas  v.  Reg.  Law  Rep. 
10  Q.  B.  31. 

THurlston's  Case,  2  Leon.  194; 
Anonymous,  Holt,  272, 1  Salk.  264; 
1  Bishop,  Crim.  Law,  S  1024. 
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This  doctrine  has  become  common, law  with  us;  to  the  extent 
that,  in  the  absence  of  permission,  no  action  will  lie  against 
either  the  United  States "  or  one  of  our  States.*  Still  either 
may  consent  to  be  sued/*^  and  so  may  a  foreign  government.^* 
Besides  the  waiver  of  the  objection  in  the  particular  case,  the 
consent  may  be  given  by  a  general  statutory  or  constitutional 
provision ;  and  the  United  States  has  given  it  in  part  by  estab- 
lishing the  Court  of  Claims,  and  some  of  the  States  have  yielded 
it  more  fully.**  On  the  other  hand,  the  government  has  the 
same  power  of  bringing  and  maintaining  suits  as  an  individ- 
ual.^* So  likewise,  while  it  is  protected  from  being  sued,  the 
law  holds  its  contracts  obligatory  upon  it  in  every  respect,  the 
same  as  those  of  individuals  are  upon  them.*^ 

§  990.  Interpretation. — ^In  general,  government  contracts 
are  interpreted  by  the  same  rules  as  those  of  individuals.  But 
in  early  times  there  were  a  few  differences,  not  all  of  which 
have  become  obliterated.  As  already  seen,  a  difference  which 
remains  is,  that  the  government"  contract  is  construed  more 
strongly  against  the  private  party ;  "  the  rule  of  the  old  law  be- 


) 


»U.  S.  V.  Clarke,  8  Pet.  436, 444; 
Internat.  Postal  Supply  Co.  v. 
Bruce,  194  U.  S.  601,  48  L.  Ed. 
1134,  24  Sup.  Ct  820,  110  Official 
Gazette,  2511.  Nor  against  its  offi- 
cers  where  the  effect  is  the  same. 
Fitz  V.  McGhee,  172  U.  S.  516,  43 
U  Ed.  535,  19  Sup.  Ct  269.  But 
acquiring  property  affected  by  a 
pending  suit  makes  its  rights  sub- 
ject to  the  result  of  the  litigation. 
Ward  V.  Congress  Const  Co.,  99 
Fed.  598.  39  C.  C.  A.  669. 

•  Ex  parte  Madrazzo,  7  Pet  627; 
liichigan  St  Bank  v.  Hastings,  1 
Doug.  Mich.  225,  41  Am.  D.  549, 
Walk.  Mich.  9;  Michigan  St  Bank 
T.  Hammond,  1  Doug.  Mich.  527; 
People  V.  Talmage,  6  Cal.  256; 
Treasurers  v.  Cleary,  3  Rich.  372; 
Pattison  V.  Shaw,  6  Ind.  377;  Wil- 
liamsport,  etc.  R.  R.  v.  Comw.,  9 
Casey,  Pa.  288;  Troy  and  Green- 
field R.  R.  V.  Comw.,  127  Mass.  43; 
MelTln  T.  State.  121  Cal.  16,  53 
Pac  416.  Only  a  state  legislature, 
if  any  authority,  may  waive  the 
immunity.      People    v.    Sanitary 

2. 


Dist  of  Chic,  210  111.  171,  71  N. 
E.  334. 

10  Cohens  v.  Virginia,  6  Wheat 
264;  Sinking  Fund  Commissioners^ 
V.  Northern  Bank,  1  Met  Ky.  174; 
Garr  v.  Bright  1  Barb.  Ch.  157. 
And  then  stands  as  any  other  liti- 
gant Harris  v.  State,  9  S.  D.  453,. 
69  N.  W.  825.  But  if  it  desires  it 
can  impose  such  limitations  on 
the  right  of  suit  as  it  pleases. 
Wright  V.  State  Board  of  Liquida- 
tion, 49  La.  Ann.  1213,  22  So.  361. 

11  Manning  v.  Nicaragua,  li 
How.  Pr.  517. 

Instate  V.  Curran,  7  Eng.  321; 
Bishop,  Written  Laws,  §§  103, 178a. 

"State  V.  Grant,  10  Minn.  39; 
Spencer  v.  Brockway,  1  Ohio,  259,. 
13  Am.  D.  615;  U.  S.  v.  Barker,. 
1  Paine,  156;  U.  S.  v.  Holmes,  105 
Fed.  41. 

14  Ante,  §  568;  Danolds  v.  State, 
89  N.  Y.  36,  42  Am.  R.  277.  And 
see  the  reasoning  in  Metz  v.  Soule» 
40  la.  236.  , 

"Ante,  S  416. 
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ing,  that,  **if  the  right  lie  equal  between  the  king  and  subject, 
the  king's  title  hath  the  preference."  *•  So  likewise  "the  king 
may  grant  a  chose  in  action^  but  another  cannot;"*^  out  of 
which  distinction,  the  question  has  arisen  whether  or  not,  at 
the  common  law,  the  government's  assignment  of  its  contract 
with  an  individual  carries  to  the  assignee  the  right  to  sue 
thereon  at  law  in  his  own  name.^'    However  this  may  be, — 

§  991.  Oovemment  preferred. — ^The  common  law  prefers 
the  king  to  a  private  creditor  in  respect  of  debts  due  to  both; 
so  that,  if  the  debtor  cannot  pay  all,  the  crown  has  the  first 
claim  upon  his  property."  This  principle  has  been  adopted  by 
Congress  in  its  legislation,  and  it  is  constantly  acted  upon  by 
the  courts  of  the  United  States.'®  In  probably  most  of  our 
States,  it  is  accepted  as  a  part  of  their  unwritten  law ;  *^  it  is 
rejected  in  New  Jersey.** 

§  992.  Form  of  contracting. — ^The  government  can  contract 
only  through  its  oflBcers  and  other  agents,  duly  authorized,  and 
proceeding  in  the  form  prescribed  by  law."  If,  for  example,  a 
statute  requires  the  particular  sort  of  agreement  to  be  in  writ- 
ing, an  oral  one  will  be  without  effect  while  unexecuted,  though 
there  may  be  rights  growing  out  of  its  execution."  Where,  as 
in  the  ordinary  case,  the  agent  or  ofScer  derives  his  authority 


i«  Woodward  v.  Fox,  2  Vent  267, 
268.  "In  the  common  law,  the 
grant  of  every  common  person  is 
taken  most  strongly  against  him- 
self and  most  favorably  towards 
the  grantee;  but  the  king's  grant 
is  taken  most  strongly  against  the 
grantee  and  most  favorably  for  the 
king,  although  the  thing  which  he 
grants  came  to  the  king  by  pur- 
chase or  descent."  WlUion  v. 
Berkley,  1  Plow.  223,  243. 

iTWillion  V.  Berkley,  as  above. 
One  by  reading  on,  at  this  place, 
will  find  many  other  distinctions; 
some  of  which,  at  least,  are  spe- 
cial to  the  old  law.  And  see«  in 
this  connection.  Hex  v.  Hare,  1 
Stra.  266;  Anonymous,  2  Salk.  603. 

18  Post,  §  1183. 

i»Harbert's  Case,  3  Co.  lib,  12; 
Rex  V.  Wells,  16  East,  278,  281; 
Stevenson's  Case,  Cro.  Car.  389; 
Anonymous,    3    Dy.    2962),    297a; 


Brassey  v.  Dawson,  2  Stra.  978, 
981. 

aou.  S.  V.  St  Bank,  6  Pet  29, 
34;  U.  S.  V.  Hack,  8  Pet  271; 
Thelusson  v.  Smith,  2  VHieat  396; 
Harrison  v.  Sterry,  6  Cranch,  289; 
U.  S.  V.  King,  Wall.  C.  C.  13;  U.  S. 
V.  Heaton,  128  Fed.  414,  63  0.  C 
A;  166. 

21  State  V.  Baltimore,  10  Md. 
504;  Green's  Estate,  4  Md.  Oh.  349. 

22  Middlesex  Freeholders  v.  New 
Brunswick  St  Bank.  3  Stew.  Ch. 
311. 

28  Ante,  S  988,  Baltimore  v. 
Reynolds,  20  Md.  1,  83  Am.  D.  535; 
People  V.  Talmage,  6  Cal.  256; 
Delafleld  v.  Illinois,  2  Hill,  N.  Y. 
159;  State  v.  Little  Rock,  etc.  Ry., 
31  Ark.  701;  Osborne  v.  Tunis,  1 
Dutcher,  633. 

24  Clark  v.  XT.  S.,  95  U.  S.  539; 
McLaughlin  v.  U.  &,  86  Ct  CL  138. 
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from  the  law/*  and  so  it  is  conclusively  presumed  to  be  known 
to  the  private  person  contracting  with  him,**  and  the  latter  is 
cognizant  of  the  fact "  that  the  former  is  making  th«  contract 
for  the  public  and  not  for  himself,^  some  consequences  follow 
digtinguishing  it  from  a  mere  individual  bargaining.**    Thus, — 

§  993.  Estoppel  of  government. — The  government  is  never 
estopped,  as  an  individual  or  private  corporation  may  be,*®  on 
the  ground  that  the  agent  is  acting  under  an  apparent  author- 
ity which  is  not  real;  the  conclusive  presumption  that  his 
powers  are  known  *^  rendering  such  a  consequence  impossible. 
So  that  the  government  is  boimd  only  when  there  is  an  actual 
authorization.**  And  this  principle  may  extend  to  the  agent  of 
a  municipal  corporation  and  his  contract,**  but  it  does  not  nec- 
essarily;** as  to  whijch,  the  distinctions  in  the  differing  cases 
will  be  obvious.    Again, — 

§•994.  Binding  government  or  agent — (Municipal  corpora- 
tion).— ^Though  the  agent's  powers  are  known,  it  is  possible  for 
him  to  employ  a  form  of  words  and  of  contracting  which  will 
bind  him,  and  not  the  government,  Ws  principal,  as  the  party.** 
For  example,  if,  in  localities  where  a  sealed  instrument  is  con- 
strued as  limiting  the  parties  to  those  who  are  named  as  such 
therein,**  the  agent,  whether  his  principal  is  the  government  or 
a  municipal  corporation,  in  terms,  by  a  writing  under  seal,  him- 
self covenants,  instead  of  expressing  that  his  principal  does, 
he,  and  not  the  other,  will  be  holden.*^  Yet,  even  as  to  this, 
we  have  intimations  that  a  contract  by  covenant,  ostensibly  and 


»Aiite,  S  462. 

M  State  V.  Hastings,  10  Wis.  618. 
<TAnte,  §§  463-466. 
«8  Swift  V.  Hopkins,  13  Johns. 
313. 

>>  Compare  with  ante,  S§  293, 
294. 

*<»  Sheldon  Hat  Blocking  Co.  v. 
Eickemeyer  Hat,  etc  Co.,  90  N.  Y. 
«07,  64  How.  Pr.  467;  McNeUly  v. 
Continental,  etc  Ins.  Co.,  66  N.  T. 
23;  Claflln  v.  Lenhelm,  66  N.  T. 
301;  State  v.  Chilton,  49  W.  Va. 
453,  39  &  B.  612. 

ti  And  see  ante,  §  298. 

*s  State  V.  BeveiB,  86  N.  C.  688; 
State  y.  Hastings,  10  Wis.  618; 
Baltimore  v.  Eschbach,  18  Md.  276; 


Woodward  v.  Campbell,  39  Ark. 
580;  Baltimore  v.  Reynolds,  20  Md. 
1,  83  Am.  D.  535.  And  see  ante, 
§§  268,  310. 

83  Pine  V.  Huber  Manuf.  Co.,  83 
Ind.  121. 

84  Cook  V.  Harms,  108  111.  151. 
•5  MteClentlcks  v.  Bryant,  1  Mo. 

598,  14  Am.  D.  310;  Sheffield  v. 
Watson,  3  Calnes,  69;  Lapsley  v. 
McKlnstry,  38  Mo.  245;  Brown  v. 
Rundlett,  15  N.  H.  360. 

86  Ante,  §§  426,  885. 

87  Appleton  y.  Binks,  5  East,  148; 
Fullam  y.  West  Brookfleld,  9  Al- 
len, 1;  Cunningham  y.  Collier,  4 
Doug.  233. 
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really  on  behalf  of  the  government,  is  excepted  from  the  gen- 
eral rule ;  and  it,  and  not  the  agent,  is  in  law  the  contracting 
party.'*  And,  in  other  circumstances,  including  all  bargain- 
ings by  parol,  whether  written  or  oral,  a  contract  made  for  the 
government,  by  its  officer  or  other  agent,  though  in  his  own 
name,  binds  his  principal,  but  not  himself  personally.*"  This 
doctrine  extends  as  well  to  a  contract  with  a  municipal  corpo- 
ration as  to  one  with  a  State  or  the  United  States.  It  has  been 
expressed  by  a  learned  judge  to  be,  that  **an  agent,  contracting 
on  behalf  of  the  public,  is  not  personally  bound  by  such  con- 


«»Unwln  V.  Wolseley,  1  T.  R. 
674,  678;  Allen  v.  Waldegrave,  8 
Taunt.  666;  Stinchfleld  v.  Little, 
1  Greenl.  231.  234,  10  Am.  D.  65; 
Hodgson  V.  Dexter,  1  Cranch,  346. 
Story  lays  down  this  doctrine 
without  qualification;  namely,  that 
the  "principle"  which  makes  the 
contract  the  government's,  "not 
only  applies  to  simple  contracts, 
both  parol  and  written,  but  also 
to  instruments  under  seal,  which 
are  executed  by  agents  of  the  gov- 
ernment in  their  own  names,  and 
purporting  to  be  made  by  them  on 
behalf  of  the  government;  for  the 
like  presumption  prevails  in  such 
cases,  that  the  parties  contract, 
not  personally,  but  merely  offi- 
cially, within  the  sphere  of  their 
appropriate  duties."  Story  Agency, 
§  303.  He  refers  for  this  to  some 
text-books,  to  some  of  the  cases 
which  I  have  referred  to  in  this 
note,  and  to  Macbeath  v.  Haldi- 
mand,  infra;  Osborne  v.  Kerr,  12 
Wend.  179;  Walker  v.  Swartwout, 
12  Johns.  444,  7  Am.  D.  334,  and 
Bowen  v.  Morris,  2  Taunt.  374. 
Principles  Conflicting. — The  ques- 
tion under  consideration  is  one  of 
the  common  sort,  where  two  legal 
principles  come  into  conflict  with 
each  other,  and  the  one  or  the 
other  must  of  necessity  give  way. 
The  one  principle  here  is,  that  the 
agent's  contract  in  his  own  name 
for  the  government  shall  be  taken 
as  the  government's;    the   other. 


that  only  those  named  as  i>artles 
in  specialities  are  such.  Now,  in 
the  present  conflict,  which  of  these 
two  principles  ought  to  stand  whUe 
the  other  is  made  to  yield?  Were 
the  question  new,  its  decision  on 
neither  side  would  specially  shock 
the  legal  conscience.  But  if  I  were 
to  decide  it.  I  should  give  the 
preference  to  Story's  view.  And 
•the  reason  is,  that  the  doctrine  re- 
garding specialities  is  merely  tech- 
nical, with  no  foundation  in  any- 
thing except  former  adjudications; 
moreover,  in  modem  times,  the 
courts  lean  toward  reducing  them 
to  the  same  rules  which  govern 
simple  contracts  in  writing.  On 
the  other  hand,  there  are  solid 
sense  and  substantial  justice  in 
the  rule  which  makes  the  agent's 
contract  for  the  government  the 
government's.  Beyond  this,  if  the 
reader  will  compare  Story's  opin- 
ion with  that  of  Metcalf,  J.,  in 
Fullam  V.  West  Brookfleld,  supra, 
he  will  see  that,  on  other  grounds, 
this  doctrine  necessarily  prevails 
m  a  part  of  our  States. 

S9  Macbeath  v.  Haldimand,  1  T. 
R.  172;  Hodgson  v.  Dexter,  1 
Cranch,  345;  Olney  v.  Wickes,  18 
Johns.  122;  Hull  v.  Miirshall,  12 
la.  142;  Cutler  v.  Ashland.  121 
Mass.  588;  Comer  v.  Bankhead,  70 
Ala.  493;  Allen  v.  Waldegrave,  8 
Taunt.  566,  574;  Fox  v.  Drake,  8 
Cow.  191. 
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tracty  even  though  he  would  be  by  the  terms  of  the  contract  if 
it  were  an  agency  of  a  private  nature.  It  is  not  to  be  presumed, 
in  such  a  case,  that  the  party,  dealing  with  such  public  ofScer, 
means  to  rely  upon  his  individual  responsibility.'*  *® 

§  995.  Katiflcation. — ^The  government  or  municipal  corpora- 
tion, like  a  private  principal,  may  ratify  its  agent's  unauthor- 
ized act  of  contracting,  thus  rendering  it  good.  It  must  be 
done  by  the  proper  power,  with  the  formalities  required  by  the 
particular  case, — ^matters  needing  no  special  explanation/^ 

The  Doctrine  of  this  Chapter  restated. 

§  996.  .The  government,  whether  of  the  United  States  or  of 
a  State,  has  within  its  sphere  the  same  power  of  contract  as  an 
individual  within  his  sphere.  And,  like  an  individual,  it  can 
enforce  the  contract  in  its  courts.  It  is  bound  the  same  on  its 
part,  and  the  presumption  is  the  same  that  it  will  perform;  but, 
except  with  its  consent,  it  cannot  be  sued.  Since  it  can  act  only 
through  its  officers  and  other  agents,  its  contracts  must  be  osten- 
sibly made  by  them.  For  which  and  other  reasons,  the  pre- 
sumption is  always  strong  that  it,  and  not  the  agent,  is  the 
party  to  a  bargain  in  its  interest.  In  the  main,  a  government 
contract  is  interpreted  by  the  same  rules  as  a  private  one ;  but 
there  are  minor  differences,  already  sufficiently  explained. 

MBlcknell,  C.  C,  In  Pine  v.  Hu-  State  v.  Buttles,  8  Ohio  St.  309; 

ter  Manuf.  Co.,  83  Ind.  121.  Delafleld  t.  Illinois,  26  Wend.  192, 

«i  NashvUle  v.  Hagan,  9  Baxter,  2  H1U«  N.  T.  169. 
495;  People  v.  Brooks,  16  Cal.  11; 
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FOREIGN  OOVERNMBNTS  AND  ALIBN& 

§  997.  In  generaL — Our  State  and  National  goyemments, 
and  all  others  dwelling  under  the  law  of  nations,  x>ennit,  as  of 
comity,  foreign  sovereigns  with  whom  they  are  at  peace,  and 
the  subjects  of  such  sovereigns,  to  make  contracts  within  their 
territorial  jurisdiction,  and  enforce  both  them  and  those  en- 
tered into  elsewhere  in  their  tribunals.  War  intercepts  these 
privileges  for  the  time.  We  are  now  to  consider  them  more 
minutely. 

§  998.  Sovereign. — A  foreign  sovereign  or  State  may,  in  his 
or  its  political  capacity,  sue  in  our  courts ;  and,  with  his  or  its 
consent,  but  not  otherwise,  may  be  sued  therein ;  the  same  rules 
being  thus  made  applicable  to  the  foreign  government  which, 
we  saw  in  the  last  chapter,  are  applied  to  our  own.  The  suit, 
with  the  exception  of  the  foreign  government's  right  to  decline 
submitting  itself  to  the  jurisdiction  when  sued,  is  conducted  by 
the  same  rules  as  are  like  suits,  in  the  same  courts  between  indi- 
viduals.* The  property  of  the  foreign  sovereign,  though  within 
our  jurisdiction,  cannot  be  attached  or  otherwise  dealt  with  for 
the  enforcement  of  the  contract.*  Our  tribunals,  in  determin- 
ing who  is  a  foreign  sovereign  entitled  to  rights  or  immunities 
within  these  rules,  follow  the  lead  of  the  political  department 
of  the  government;  as,  for  example,  if  a  colony  rebels  and  sets 
up  a  government  of  its  own,  they  do  not  acknowledge  it  until 
either  the  mother  country  or  ours,  in  its  political  capacity,  has 
done  so.* 


lU.  S.  V.  Wagner,  Law  Rep.  2 
Ch.  Ap.  582;  Prioleau  v.  U.  S.,Law 
Rep.  2  Bq.  659;  Peru  v.  Weguelln, 
Law  Rep.  20  Eq.  140;  Brunswick 
V.  Hanover,  2  H.  L.  Cas.  1;  Spain 
T.  Hullet,  1  CI.  ft  F.  333;  s.  c.  nom. 
Hullet  V.  Spain,  1  Dow.  ft  C.  169; 
Columbia  v.  Rothschild,  1  Sim.  94; 
Munden  y.  Brunswick,  10  Q.   B. 

656. 
•  TwycroBS  v.  Dreyfus,  5  Ch.  D. 


606;  Wadsworth  v.  Spain,  17  Q.  B. 
171;  Be  Haber  v.  Portugal,  17  Q. 
B.  204;  Smith  y.  Weguelin,  Law 
Rep.  8  Eq.  198.  See  also  In  re 
The  Charkleh,  Law  Rep.  8  Q.  B. 
197;  1  Bishop,  Crim.  Law,  §  125. 

s  Rose  y.  Himely,  4  Cranch,  241; 
Oelston  y.  Hojrt,  3  Wheat  246;  IT. 
S.  y.  Hutchlngs,  2  Wheeler,  Crim. 
Cas.  543.  And  see  Spain  y.  The 
Conception,  2  Wheeler,  Crim.  Cas. 
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§  999.  Alien  subjects— of  govemments  with  which  we  are 
at  peace  can  ordinarily  enter  into  contracts,  with  one  another 
and  with  onr  own  citizens,  the  same  as  if  they  were  the  sub- 
jects of  our  government.  And  they  have  the  same  protection 
and  are  under  the  same  liabilities  in  our  courts^  They  may 
own  personal  property.*  At  common  law,  they  can  take  real 
estate  by  purchase  or  devise,  not  by  descent, — ^in  other  words, 
by  act  of  a  party  conveying  or  devising  it,  yet  not  by  operation 
of  law, — ^but  cannot  hold  it  against  the  sovereign  or  State.* 
Therefore,  so  long  as  the  State  does  not  interfere,  they  can  sue 
for  the  recovery  of  their  realty.^  The  disability  has  largely, 
with  us,  been  removed  by  treaties  and  by  statutes, — a  matter 
into  which  it  is  not  proposed  here  to  enter. 

§  1000.  Alien  enemies. — ^War  changes  thi^.  It  makes  the 
subjects  of  the  contending  sovereigns  in  point  of  law  enemies ;  * 
so  that  all  trading  intercourse,  and  all  contracts  between  them, 
except  tmder  express  or  implied*  license,  are  unlawful  and 


697;  U.  S.  V.  Skinner,  2  Wheeler, 
Grim.  Gas.  232,  234;  U.  S.  v.  Or- 
tega, 4  Wash.  C.  C.  531;  U.  S.  v. 
Benner,  Bald.  234;  U.  S.  v.  Wag- 
ner, Law  Rep.  2  Ch.  Ap.  682,  691, 
693. 

•  Taylor  v.  Carpenter,  3  Story, 
458;  Openheimer  v.  Levy,  2  Stra. 
1082;  Roberts  v.  Knights,  7  Allen, 
449;  Barren  v.  Benjamin,  15  Mass. 
364;  Crashley  v.  Press  Pnb.  Co., 
179  N.  Y.  27.  71  N.  B.  258. 

•  Beck  Y.  McGiUis,  9  Barb.  36; 
Greenla  T.  Greenia.  14  Mo.  626; 
Angus  Y.  Noble,  73  Conn.  66,  46 
AtL  278. 

•  1  BI.  Com.  872;  Fairfax  y. 
Hnnter,  7  Cranch,  603;  Culver- 
honse  y.  Beach,  1  Johns.  Cas.  399; 
Levy  Y.  McCartee,  6  Pet  102;  Fox 
T.  Southack,  12  Mass.  143;  Cross 
V.  De  Valle.  1  Clif.  282;  Craig  y. 
Leslie,  3  Wheat  563,  589;  Smith 
Y.  Adams,  7  Wend.  367;  Munro  y. 
Merchant,  28  N.  Y.  1;  Stevenson 
Y.  Dnnlap,  7  T.  B.  Monr.  134; 
GanesYoort  y.  Lunn,  3  Johns.  Cas. 
109, 120, 121;  Wadsworth  y.  Wads- 
worth,  2  Keman,  376;  Haleyburton 
Y.  Kershaw   8  Des.   105;    Orr  y. 


Hodgson,  4  Wheat  453;  GoYemenr 
v.  Robertson,  11  Wheat  332;  Tay- 
lor Y.  Benham.  6  How.  U.  S.  233; 
Meadowcraft  y.  Winnebago  Co., 
181  ni.  504,  64  N.  E.  949.  Only  by 
statute  haVe  they  inheritable 
blood.  Utassy  y.  Giedinghagen, 
132  Mo.  63,  33  S.  W.  444. 

7  Bradstreet  y.  Oneida,  13  Wend. 
646;  Rouche  y.  Williamson,  3  Ire. 
141.  And  see  Hepburn  y.  Dunlop, 
1  Wheat  179;  Pembroke  y.  Hus- 
ton, 180  Mo.  627,  79  S.  W.  470. 

si  Kent  Com.  65. 

•  As,  for  example,  by  openly  re- 
siding in  the  country  under  public 
permission.  Boulton  y.  Dobree,  2 
Camp.  163;  Alciator  y.  Smith,  3 
Camp.  246;  Wells  y.  Williams,  1 
Salk.  46,  1  Ld.  Raym.  282;  Otter- 
idge  Y.  Thompson,  2  Cranch,  C.  C. 
108;  Parkinson  y.  Wentworth,  11 
Mass.  26;  Bradwell  y.  Weeks,  13 
Johns.  1;  Clarke  y.  Morey,  10 
Johns.  69.  The  differing  cases 
within  this  principle  are  numer- 
ous. Usparicha  y.  Noble,  13  Sast, 
332;  Zacharie  y.  Godfr^,  60  lU. 
186,  99  Am.  D.  60fiw 
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void."  Not  even  will  a  contract  wrongfully  made  during  war 
be  enforced  on  the  return  of  peace.^^  From  the  neceasities  of 
the  case,  a  prisoner  of  war  may  bind  himself  by  his  contract  for 
subsistence ;  **  and  there  are  various  other  distinctions^ — on  a 
subject  seldom  arising.  As  to  the  further  questions,  therefore, 
the  reader  is  referred  to  the  digests ;  except  as  to, — 

§  1001.  Suits  during  war — ^Peace. — No  suit  on  a  contract, 
however  validly  made  before  the  war  began,  can  be  carried  on 
in  the  courts  while  it  continues.^*  But,  on  the  return  of  peace, 
all  rights  revive  as  before  the  war.^* 


The  Doctrine  of  this  Chapter  restated. 

§  1002.  The  doctrine  of  this  chapter  is  an  illustration  of  the 
broader  one,  that  the  civilized  nations  constitute  one  family, 
governed  by  a  uniform  law,  termed  international.  When  one 
sovereign  or  his  subject  is  upon  the  hearthstone  of  another,  the 
rights  and  amenities  are  equal  between  them,  and  the  guest  is 
denied  nothing  which  the  entertainer  possesses.  If  a  quarrel 
springs  up,  it  pertains  equally  to  sovereign  and  subject,  and 
amenities  are  suspended.  They  return  with  peace,  and  things 
are  restored  to  their  former  conditions. 


101  Kent,  Com.  66,  67;  Barrick 
V.  Buba.  2  C.  B.  n.  b.  563;  The 
Rapid,  1  Oallis.  295;  The  Eliza,  2 
Gallis.  4;  Marchand  v.  Coyle,  18 
La.  An.  632;  Crawford  v.  The  Wil- 
liam Penn,  3  Wash.  C.  C.  484; 
Esposlto  Y.  Bowden.  7  Ellis  ft  B. 
763,  769;  Potts  v.  Bell.  8  T.  R. 
548;  Shotwell  y.  Ellis.  42  Miss. 
439. 

11  Hart  ▼.  U.  S.  15  Ct  of  CI.  414; 
WiUison  V.  Patteson,  7  Taimt  439. 

12  Crawford  v.  The  William 
Penn,  supra. 


IS  Munf ord  t.  Munford,  1  Gallia. 
S66;  Wilcox  t.  Henry,  1  Dall.  69; 
Bell  v.  Chapman,  10  Johns.  183; 
Johnston  t.  Decker,  11  Johns.  418; 
Haymond  v.  Camden,  22  W.  Va. 
180;  Sturm  t.  Fleming,  22  W.  Va. 
404;  Casseres  v.  Bell,  8  T.  R.  166; 
Alcinous  Y.  Nigreu,  4  Ellis  &  B. 
217;  Le  Bret  y.  PapiUon,  4  Bast, 
502. 

14  Flindt  y.  Waters,  15  East,  260. 
265;  Harman  y.  Kingston,  3  Camp. 
150,  153;  Ware  y.  Hylton,  8  Dall. 
199;  Dunlop  y.  Ball,  2  Cranch,180. 
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CORPORATIONS. 


B  1003,1004.  Introduction. 

1006-1013.  Power  of  contract. 

1014-1023.  By  what  methods. 

1024.  Doctrine  of  chapter  restated. 

§  1003.  What  a  corporation. — We  have  already  seen  that 
"a  corporation  is  an  artificial  creation  of  the  law/  embodying 
a  part  of  the  legal  capabilities  and  responsibilities  of  an  unin- 
corporate  man. ' ' '    Hence, — 

§  1004.  How  chapter  divided. — ^We  have  here  two  ques- 
tionSy  which  we  shall  consider  in  their  order,  I.  The  corpora- 
tion's power  of  contract;  II.  By  what  methods  exercised. 

I.    The  Corporation's  Power  of  Contract 

§  1005.  Determined  by  charter. — ^The  authority  of  a  corpo- 
ration to  enter  into  contracts  comes  solely  from  its  charter,  or 
incorporating  act;  being  either  expressed  therein,  or  implied. 
It  has  none  beyond.*  And  as  individuals  cannot  exist  without 
continually  making  contracts,  so  cannot  a  corporation.  There- 
fore,-^ 


1  It  would  be  equally  accurate  to 
say,  that  a  corporation  Is  an  arti- 
ficial "person/'  etc  Royal  Mail 
Steam  Packet  Co.  v.  Braham,  2 
Ap.  Cas.  381,  386;  LouisTllle,  etc. 
R.  R.  V.  Letson,  2  How.  U.  S.  497. 
Some  of  the  definitions  are  so. 

2  Ante,  S  559. 

s  Ewing  Y.  Toledo  Sav.  Bank,  43 
Ohio  St.  31.  37;  Head  v.  Provi- 
dence Ins.  Co.,  2  Cranch,  127; 
Beaty  y.  Knowler.  4  Pet  152; 
Straus  v.  Eagle  Ins.  Co.,  5  Ohio 
St.  59;  White's  Bank  v.  Toledo, 
eta  Ins.  Co.,  12  Ohio  St  601;  Mc- 
Masters  v.  Reed,  1  Grant,  Pa.  36; 
Bnrr  v.  McDonald.  3  Grat  215; 
Madison,  etc.  Plank  Road  y.  Wa- 
tertown,  etc  Plank  Road.  6  Wis. 


173;  Weckler  v.  First  National 
Bank,  42  Md.  581,  20  Am.  R.  95; 
Matthews  v.  Sklnker.  62  Mo.  329, 
21  Am.  R.  425;  Bank  of  Augusta 
V.  Earle.  13  Pet  519,  587;  Murphy 
v.  Jacksonville,  18  Fla.  318,  43  Am. 
R.  323;  Bankers'  Union,  etc.  y. 
Crawford,  67  Kan.  449,  73  Pac  79. 
And  persons  contracting  with  a 
corporation  are  presumed  to  do  so 
with  full  knowledge  of  its  powers. 
Chic.  Union  Traction  Co.  v.  City 
of  Chic,  199  111.  484,  15  N.  E.  451, 
59  Li.  R.  A.  63.  And  any  doubt 
with  regard  to  the  authority 
granted  is  resolyed  against  the 
corporation.  L.  &  N.  R.  R.  Co.  v. 
Ky.,  161  U.  S.  677,  40  L.  Ed.  849, 
16  Sup.  Ct  714. 
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§  1006.  Implied. — ^Where  the  power  of  contract  is  not  in 
terms  given  to  a  corporation,  it  is  always,  to  some  extent,  im- 
plied; and,  if  so  given,  but  not  in  adequate  measure,  the  de- 
ficiency may  be  made  up  from  implication.^  To  be  more  spe- 
cific,— 

§  1007.  Limit  of  implication. — ^A  corporation,  being  an  arti- 
ficial "person,"  yet  with  capabilities  less  extensive  than  a  na- 
tural one,'  has,  within  its  sphere,  and  in  the  absence  of  any- 
I  thing  in  the  act  of  incorporation  restraining,  the  same  power  as 
a  natural  person  of  making  contracts.*  The  books  give  some 
intimations  that,  to  justify  a  contract  through  a  power  implied, 
it  must  be  necessary  to  the  carrying  out  of  express  powers; 
but,  though  such  a  statement  of  the  doctrine  is  not  practically 
very  misleading,^  it  is  not  strictly  accurate.*  The  better  form 
is  to  say  that,  if  the  subject  of  the  contract  is  within  the  corpo- 
rate sphere,  and  the  contract  itself  is  such  as  an  individual 
might  make,  it  will  be  good.    Thus, — 

§  1008.  Take  and  convey. — A  corporation  may,  within  its 
sphere,  take  and  convey  real  estate  and  other  property ;  •  but 
not  outside  of  its  general  power  and  purposes.^®    So — 


4  People  V.  Mauran,  6  Denio,  389; 
Blanchard's  Gun-stock  Turning 
Factory  v.  Warner,  1  Blatch.  258; 
Bennington  Iron  Co.  v.  Ruther- 
ford, 3  Harrison.  467;  Moss  v. 
Averell,  6  Selden  449;  Cincinnati, 
etc.  R.  R.  V.  Clarkson,  7  Ind.  595; 
Abbott  T.  Baltimore,  etc.  Steam 
Packet,  1  Md.  Ch.  542;  Reynolds 
V.  Stark,  5  Ohio,  204;  Barry  v. 
Merchants  Ehcchange,  1  Sandf.  Ch. 
280;  Shrewsbury  y.  Birmingham 
Ry.  6  H.  L.  Cas.  113;  Talladega 
Ins.  Co.  v.  Landers,  43  Ala.  115. 
Whether  or  not  the  cases  cited 
come  fully  up  to  the  latter  clause 
of  the  text,  it  is  plainly  correct 
in  principle;  for,  otherwise,  a  part 
of  the  act  of  incorporation  would 
be  rendered  practically  null;  Sun 
Printing  ft  Pub.  Co.  v.  Moore,  183 
U.  S.  642,  46  L.  Sd.  366,  22  S.  Ct 
240. 

sAnte,  §  1003  and  note. 

•  Riche    V.    Ashbury    Ry.    Car- 
riage, etc.  Co.,  Law  Rep.  9  Ex.  224^ 


264;  Richmond,  etc.  R.  R.  v.  Rich- 
mond, 26  Grat  83;  and  cases  in 
the  last  note.  Nye  v.  Storer,  168 
Mass.  53,  6  Am.  ft  Eng.  Corp.  Cas. 
N.  8.  247.  46  N.  E.  402. 

T  Post,  S  1013. 

8  Met.  Cont  158. 

•  Sutton's  Hospital,  10  Co.  23a, 
30b;  Blanchard's  Gun-stock  Turn- 
ing Factory  v.  Warner,  1  Blatch. 
258 ;  Barry  v.  Merchants  Exchange, 
1  Sandf.  Ch.  280;  Phillips  Acad- 
emy V.  King,  12  Mass.  546;  Reho- 
both  v.  Rehoboth,  23  Pick.  139; 
Bennington  Iron  Co.  y.  Ruther- 
ford, 3  Harrison,  467;  Leazure  v. 
Hillegas,  7  S.  ft  R.  313,  320;  Buell 
v.  Buckingham,  16  la.  284,  85  Am. 
D.  516;  Indiana  v.  Woram,  6  Hill, 
N.  Y.  33;  Mariun  y.  Anderson,  111 
Wis.  387,  87  N.  W.  226. 

10  Lynch  y.  Hartwell,  8  Johns. 
422;  Occum  Co.  y.  Sprague  M&nuf. 
Co.,  34  Conn.  529;  First  Parish  in 
Sutton  y.  Cole,  3  Pick.  232. 
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§  1009.  Negotiable  paper.  —  Corporations,  acting  within 
their  sphere,  not  otherwise,  may  issue  and  receive  negotiable 
paper.^^    Also — 

§  1010.  Appoint  agent. — ^They  may  appoint  an  agent  and 
provide  for  his  compensation.^*    Also — 

-§  1011.  Borrow — ^Mortgage. — ^They  may  borrow  moneys* 
and  mortgage  their  property  to  secnre  their  debts.^*  Partly 
to  repeat, — 

§  1012.  Within  sphere — (Ultra  vires).  —  A  contract  not 
within  the  sphere  of  a  corporation,  as  defined  by  its  charter,  is 
termed  ultra  vires,^*  and  sometimes  extra  vires  with  its  corre- 
late intra  vires."  Subject  to  some  nice  qualifications  into  which 
it  is  not  necessary  to  enter  here,^^  the  ultra  vires  contract  is 
void.*®    Now, — 


"  Met  Cont  168;  Attorney-Gen- 
eral V.  Life  and  Fire  Ins.  Co.,  9 
Paige,  470;  Moss  v.  Averell,  6  Sel- 
den,  449;  Ketchum  v.  Buffalo,  4 
Kenian»  356;  Goodiicli  v.  Reyn- 
olds, 31  111.  490.  83  Am.  D.  240; 
Hardy  v.  Merriweather,  14  Ind. 
203;  Came  v.  Brigham,  39  Me.  35; 
Bacon  v.  Miss.  Ins.  Co.,  31  Miss. 
116;  Moss  v.  Oakley,  2  Hill,  N.  Y. 
265;  McCullough  v.  Moss,  5  Denio, 
667;  In  re  Great  Western  Tele- 
graph, 5  Bis.  363;  Heironimus  v. 
Sweeney,  83  Md.  146,  34  Atl.  823. 
Thus  accommodation  endorsement 
by  corporation  is  ultra  vires.  Park 
Hotel  Co.  Y.  4th  Nat.  Bank,  30  C. 
C.  A.  409.  86  Fed.  742.  And  a  ben- 
efit society  which  merely  holds 
funds  in  trust,  can  issue  no  notes 
at  all.  Scott  y.  Bankers'  Union, 
etc.  (Kan.),  85  Pac.  604. 

12  Cincinnati,  etc.  R.  R.  v.  Clark- 
?  son,  7  Ind.  595;  Berks  and  Dau- 
phin Turnpike  Road  y.  Myers,  6 
S.  ft  R.  12,  16,  9  Am.  D.  402. 

IS  Union  Gold  Mining  Co.  v. 
Rocky  Mt  Nat  Bank,  2  Colo.  248. 

1*  Gordon  y.  Preston,  1  Watts, 
385,  26  Am.  D.  75;  People*  v. 
Brown,  6  Wend.  590;  Thompson 
V.  Lambert,  44  la.  239. 

»  Webster  v.  Buffalo  Ins.  Co.,  2 
McCrary,  348;  Watuppa  Reservoir 
y.  Mackenzie,  132  Mass.  71.   74; 


New  Hayen,  etc.  Co.  y.  Hayden, 
107  Mass.  525,  530;  Attorney-Gen- 
eral y.  Jamaica  Pond  Aqueduct. 
133  Mass.  361,  362. 

i«  Ashbury  Ry.,  etc.  Co.  v.  Riche, 
Law  Rep.  7  H.  L.  653,  668,  672. 

17  For  example.  Farmers,  etc. 
Bank  y.  Detroit,  etc.  R.  R.,  17  Wis. 
372;  R.  R.  y.  Ellerman,  105  U.  S. 
166,  173;  Auerbach  y.  Le  Sueur 
Mill  Co.,  28  Minn.  291,  296  (com- 
pared with  Scoyill  y.  Thayer,  105 
U.  S.  143) ;  Whitney  Arms  Co.  y. 
Barlow,  63  N.  Y.  62;  Indiana  v. 
Woram,  6  Hill,  N.  Y.  33,  37. 

18  Dana  y.  Bank  of  St.  Paul,  4 
Minn.  385;  Middlesex  R.  R.  y.  Bos- 
ton, etc.  R.  R.«  115  Mass.  347; 
White's  Bank  v.  Toledo,  etc.  Ins. 
Co.,  12  Ohio  St.  601;  Susquehanna 
Canal  y.  Bonham,  9  Watts  ft  S.  27; 
Dayis  y.  Old  Colony  R.  R.,  131 
Mass.  258;  Clinch  v.  Financial 
Corporation,  Law  Rep.  4  Ch.  Ap. 
117;  Met.  Stock  Ex.  y.  Lyndon- 
yille  Nat.  Bank  (Vt),  57  Atl.  101. 
Where  corporation  has  recefyed  a 
benefit  it  is  generally  estopped 
from  pleading  that  the  contract  is 
-ultra  yires.  Rehberg  y.  Tontine 
Surety  Co.,  131  Mich.  135,  91  N. 
W.  132,  9  Det.  L.  N.  272.  See  Nat. 
Home  ft  B.  Ass'n  v.  Home  Say. 
Bank,  181  111.  36. 
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§  1013.  Other  expreBsion  of  implied. — ^Leaving  out  of  view 
what  comes  from  the  corporation's  being  deemed  an  artificial 
*' person/'  we  may  reason  as  follow^:  The  act  of  incorporation, 
like  every  other  statute,  will  be  so  interpreted  as  to  be  made 
effectual  for  its  purpose.**  And,  in  the  absence  of  terms  di- 
rectly or  impliedly  f orbidding,*^  it  will  be  held  to  invest  the 
corporation  with  simply  and  only  the  powers  of  contract  re- 
quired for  the  carrying  out  of  its  particular  functions,  within 
the  sphere  which  the  incorporating  act  has  defined.^*  .  For  the 
reasons  already  stated,^'  should  this  form  of  the  argument  be 
found  to  restrict  the  power  of  contract  more  than  the  other,  it 
should  give  way  to  the  other.  It  better  accords  with  a  part  of 
the  cases,  yet  probably  not  with  the  majority." 


!•  Bishop,  Written  Laws,  §S  82, 
137. 

so  Erie's  Appeal,  10  Norrls,  Pa. 
898;  Bateman  v.  Ashton-under- 
Lyne,  3  H.  ft  N.  323;  Stephenson 
V.  Short,  92  N.  T.  433;  Chambers 
V.  Falkner,  65  Ala.  448. 

21  Eastern  Union  Ry.  v.  Hart,  8 
Elxch.  116;  Pacific  R.  R.  v.  Seely, 
45  Mo.  212;  Miners  Ditch  Co.  v. 
^ellerbach,  37  Cal.  543;  Toledo, 
etc.  R.  R.  V.  Rodrigues,  47  111.  188; 
Central  R.  R.  y.  Collins,  40  Oa. 
582;  Brooklyn  Qravel  Road  y. 
Slaughter,  33  Ind.  185;  Oxford 
Iron  Co.  V.  Spradley,  46  Ala.  98; 
Bupee  V.  Boston  Water-power  Co., 
114  Mass.  37;  ScoviU  v.  Thayer, 
105  U.  S.  143,  148;  Johnston  v. 
Louisville,  11  Bush,  527;  Williams 
V.  Davidson,  43  Tex.  1;  Morville 
V.  American  Tract  Soc,  123  Mass. 
129,  25  Am.  R.  40;  Ottawa  v. 
Carey,  108  U.  S.  110;  Central  Ohio 
Nat.  Gas  ft  F.  Co.  v.  Capital  City 
Dairy  Co.,  41  Ohio  L.  J.  312,  60 
Ohio  St.  96,  53  N.  B.  711. 

22  Ante,  S  1007. 

2s  Still,  looking  into  the  cases, 
and  as  a  question  of  mere  author- 
ity, there  may  be  doubt  as  to 
which  side  of  the  scale  is  the 
heavier.  I  quote  from  the  2d  ed. 
of  Leake,  Cont.  585:  "A  corpora- 
tion or  company  constituted  for  the 
purpose  of  trading  has,  in  general, 


as  Incident  to  such  purpose,  the 
power  to  draw  and  accept  bills  of 
exchange  and  promissory  notes  in 
the  ordinary  form;  as  the  Bank 
of  England  and  the  Blast  India 
Company.  See  Murray  y.  East 
India  Co.,  5  B.  ft  Aid.  204;  per  cur. 
in  East  London  Waterworks  v. 
Bailey,  4  Bing.  283,  288.  But  a 
railway  company,  incorporated  un- 
der an  ordinary  railway  act,  has, 
in  general,  no  power  to  issue  bills 
or  notes,  as  it  is  not  a  necessary 
incident  to  the  undertaking,  to 
have  such  power.  Bateman  v. 
Mid-Wales  Ry.,  Law  Rep.  1  C.  P. 
499.  Nor  is  such  a  power  incident 
to  the  business  of  a  waterworks 
company.  Broughton  v.  Manchester 
Waterworks,  3  B.  ft  Aid.  1;  or  a 
cemetery  company,  Steele  v.  Har- 
mer,  14  M.  ft  W.  831."  Whether 
the  doctrine  which  forbids  the  use 
of  commercial  paper  in  the  cir- 
cumstances stated  prevails  or  not 
In  the  American  courts,  I  do  not 
propose  to  inquire.  But  this  would 
seem  to  be  an  Instance  in  which 
the  conclusion  differs  with  the  rea- 
soning selected.  If  the  former  of 
the  two  methods  given  In  my  text 
is  the  correct  one.  the  result  ar- 
rived at  by  the  English  courts  in 
these  cases  is  incorrect  Were  the 
decision  with  me.  I  should  hold  it 
to  be  wrong.    When  the  artificial 


§§  1014, 10150 
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n.    By  what  Methods  exercised, 

§  1014.  Prescribed  by  charter. — When  the  charter  of  a  cor- 
poration defines  its  **mode  of  contracting,"  it  **must,"  said 
Marshall,  C.  J.,  **  observe  that  mode,  or  the  instrument  no  more 
creates  a  contract  than  if  the  body  had  never  been  incorpo- 
rated." **  Thus,  if  the  charter  requires  the  signature  of  a  par- 
ticular officer  to  its  bonds,  they  are  invalid  without  it.^*  Such 
is  the  general  doctrine ;  ^®  but  sometimes  a  provision  of  this 
sort  is  construed  as  directory  only,^^  and  contracts  not  in  the 
prescribed  mode  are  held  to  be  valid.^*  In  the  absence  of  any 
such  special  defining  of  the  mode, — 

§  1015.  Oommon  seal — (English). — One  of  the  ordinary 
powers  of  a  corporation  is  to  have  a  common  seal."  **For," 
says  Blackstone,  "a  corporation,  being  an  invisible  body,  can- 
not manifest  its  intention  by  any  personal  act  or  oral  discourse : 
it,  therefore,  acts  and  speaks  only  by  its  common  seal.  For, 
though  the  particular  members  may  express  their  private  con- 
sents to  any  act  by  words  or  signing  their  names,  yet  this  does 
not  bind  the  corporation :  it  is  the  fixing  of  the  seal,  and  that 
only,  which  unites  the  several  assents  of  the  individuals  who 
compose  the  community,  and  makes  one  joint  assent  of  the 
whole."*®  This  reasoning,  which  has  been  many  times  re- 
peated by  learned  judges  to  whom  it  never  occurred  to  inquire 
whether  or  not  it  is  intrinsically  effective,  would,  if  it  were 


person  called  a  corporation  is  act- 
ing within  its  sphere,  if  the  use 
of  commercial  paper  is  an  appro- 
priate, though  not  a  necessary, 
means  of  exercising  its  functions, 

1  can  see  no  just  ground  why  it 
may  not  as  well  employ  such 
means  as  a  natural  person  pro- 
ceeding within  its  sphere.  Indeed, 
it  seems  to  me  that  most  of  our 
courts  will  so  hold.  Merchants' 
Nat  Bank  v.  Citizens  Gaslight  Co., 
169  Mass.  505«  34  N.  E.  1083. 

>«Head  v.  Providence  Ins.  Co., 

2  Cranch,  127,  169. 

»Blssell  V.  Spring  Valley,  110 
U.  S.  162. 

'•Holland  v.  San  Francisco,  7 
Cal.  361;  Osborne  y.  Tunis,  1 
Dutcher,  633;  Talmadge  v.  North 


American  Coal,  etc.  Co.,  3  Head, 
337. 

27  Southern  Life  Insurance,  etc. 
Co.  V.  Lanier,  5  Fla.  110,  58  Am. 
D.  448.  For  the  distinction  of 
mandatory  and  directory  in  stat- 
utes, and  the  rules  goTemlng 
each,  see  Bishop,  Written  Laws, 
§§  254-256. 

.  a«Witte  V.  Derby  Fishing  Co., 
2  Conn.  260;  Bulkley  v.  Derby 
Fishing  Co.,  2  Conn.  252,  7  Am. 
D.  271;  Indiana  ft  Bermudez  As- 
phalt Co.  Y.  Robinson,  29  Ind.  Ap. 
59,  63  N.  B.  797. 

2»  2  Kent,  Com.  277.  But  seal  is 
not  a  necessity.  Pullis  v.  Pullls 
Bros.  Iron  Co.,  157  LCo.  565,  57  a 
W.  1095. 

so  1  Bl.  Com.  475. 
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goody  exclude  the  corporation  from  every  act  of  contracting; 
unless  the  chartering  power  manufactured  and  gave,  as  it  never 
does,  to  the  corporation  its  common  seal.  Surely,  if  it  can  act 
only  by  such  seal,  it,  while  it  has  none,  cannot  employ  an  en- 
graver to  make  one.  Yet  this  doctrine  of  Blackstone  consti- 
tutes, to  the  present  day,  the  ordinary  common-law  rule  in  Eng- 
land.'^ It  has  its  exceptions.  The  "principle"  governing 
which,  said  Lord  Denman,  C.  J.,  ''appears  to  be  convenience, 
amounting  almost  to  necessity.  Wherever  to  hold  the  rule  ap- 
plicable would  occasion  very  great  inconvenience,  or  tend  to  de- 
feat the  very  object  for  which  the  corporation  was  created,  the 
exception  has  prevailed :  hence  the  retainer  by  parol  of  an  in- 
ferior servant,  the  doing  of  acts  very  frequently  recurring,  or 
too  insignificant  to  be  worth  the  trouble  of  affixing  the  com- 
mon seal,  are  established  exceptions;  on  the  same  principle 
stands  the  power  of  accepting  bills  of  exchange,  and  issuing 
promissory  notes,  by  companies  incorporated  for  the  purposes 
of  trade,  with  the  rights  and  liabilities  consequent  thereon."" 
§  1016.  Continued — (American). — So  much  of  the  forego- 
going  doctrine  as  authorizes  the  corporation  to  have  a  common 
seal  prevails  with  us.  And  ordinarily,  in  practice,  it  establishes 
such  seal,  and  has  it  engraved,  presenting  a  uniform  appear- 
ance. It  can  be  proved,  in  a  judicial  proceeding,  by  any  one 
acquainted  with  it ;  ^*  and  the  prima  facie  legal  inference  will 
be,  that  it  was  placed  on  the  instrument  by  competent  author- 
ity;** so  a  manifest  convenience  results  therefrom.  Yet,  in 
matter  of  law,  if  the  corporation  has  not  so  established  a  com- 
mon seal,  any  seal  which  it  employs  for  the  occasion  will 
suffice.*'  Contrary  to  the  English  doctrine,  it  is  the  ordinary 
and  nearly  universal  American,  that  any  act  which  an  unincor- 


si  Leake,  Cent  588. 

S2  Church  v.  Imperial  Gaslight, 
etc.  Co.,  6  A.  ft  E.  846.  861;  Lud- 
low V.  Charlton,  6  M.  &  W.  815, 
822.  And  see  Diggle  v.  London* 
etc.  Ry..  5  Exch.  442  450. 

ssCity  Council  v.  Moorhead,  2 
Rich.  430. 

S4  Indianapolis,  etc.  R.  R.  v.  Mor- 
ganstem,  103  111.  149;  Eyans  v. 
Lee,  11  Nev.  194;  Reed  v.  Bradley, 
17  111.  321;  Leggett  v.  New  Jersey 
Manuf.  etc.  Co.«   Saxton«  541,  23 


Am.  D.  738;  LoTett  v.  Steam  Saw 
Mill  Afis'n.  6  Paige,  54;  Quaken- 
boss  v.  Gloh  &  RuigTia  E^re  Ins. 
Co.,  69  N.  B.  223,  177  N.  Y.  71. 

s«  Miller  v.  Superior  Machine 
Co.,  79  III.  450;  Taylor  v.  Heggie, 
83  N.  C.  244;  Porter  v.  Andros- 
coggin, etc  R.  R..  37  Me.  849; 
Stebbins  y.  Merritt,  10  Cush.  27; 
Milldam  Foundry  v.  Hovey,  21 
Pick.  417;  Ransom  y.  Stonington, 
etc.  Bank,  8  Beasley,  212;  South 
Baptist  Soc  y.  C  app,  18  Barb.  35; 
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porate  person  can  perform  without  seal  is  equally  good  without, 
if  done  by  a  corporation,  and  is  within  its  jurisdiction,  unless 
its  charter  provides  otherwise.*'  So  that  what  the  laws  require 
to  be  by  deed  must  be  under  the  common  seal  of  the  corpora- 
tion, either  general  or  adopted  for  the  particular  occasion, 
aflSxed  by  one  authorized.*^  But  where  a  parol  contract  would 
be  valid  if  made  by  a  natural  person,  the  corporation  may  con- 
tract by  parol.'*  Within  this  principle  it  may,  for  example, 
without  seal,  bind  itself  in  writing  to  sell  real  estate.** 

§  1017.  By  whom. — ^A  corporation  may  in  the  proper  cir- 
cumstances contract  by  resolution,*'  ordinarily  by  agent,*^  or 
always  by  its  duly  authorized  officers.*^    The  methods  vary. 


Crossman  v.  Hllltown.  etc.  Co.,  3 
Grant,  Pa.  225;  G.  V.  B.  Min.  Co. 
V  First  Nat.  Bank  36  C.  C.  A.  633, 
10  Am.  ft  Eng.  Corp.  Cas.  k.  s. 
705,  95  Fed.  23. 

«•  Blunt  V.  Walker,  11  Wis.  334, 
78  Am.  D.  709;  Bank  of  Columbia 
V.  Patterson,  7  Cranch,  299;  Ches- 
apeake and  Ohio  Canal  y.  Knapp, 
9  Pet  541;  Board  of  Education  v. 
Greenebaum,  39  111.  609;  Ross  v. 
Madison,  1  Ind.  281;  Merrick  v. 
Burlington,  etc.  Plank  Road,  11  la. 
74;  Petrie  v.  Wright,  6  Sm.  ft  M. 
647;  Buckley  v.  Briggs,  30  Mo. 
452;  Chestnut  Hill  Turnpike  v. 
Rutter,  4  S.  ft  R.  6,  8  Am.  D.  675; 
Fourth  School  District  v.  Wood, 
13  Mass.  193,  199;  Bank  of  U.  S. 
V.  Dandridge,  12  Wheat  64;  Mott 
V.  Hicks.  1  Cow.  513,  13  Am.  D. 
550;  National  Banking,  etc.  Co.  v. 
Koaup,  65  Mo.  154;  Christian 
Church  T.  Johnson,  53  Ind.  273, 
275;  Winterfield  v.  Cream  City 
Brew.  Co.,  96  Wis.  289.  71  N.  W. 
101,  7  Am.  ft  £7ng.  Corp.  Cas.  n. 
s.  353. 

S7  Hatch  v.  Barr,  1  Ohio,  390; 
Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black.  716;  Osborne  v.  Tu- 
nis, 1  Dutcher,  633;  Eagle  Woolen 
Mills  V.  Monteith«  2  Or.  277.  See 
Union  Bank  v.  CalL  5  Fla.  409; 
Johnston  v.  Crawley,  25  Ga.  316, 
71  Am.  D.  173;  Phillips  v.  Coffee. 
17  lU.  154«  63  Am.  D.  867;  Tenney 


V.  East  Warren,  etc.  Co.,  43  N.  H. 
343;  Josey  v.  Wilmington,  etc.  R. 
R.,  12  Rich.  134;  University  of 
Michigan  v.  Detroit,  etc.  Soc,  12 
Mich.  138;  Klnzie  v.  Chicago,  2 
Scam.  187,  33  Am.  D.  443.  And  so 
at  common  law,  a  scroll  or  the 
word  seal  after  the  name  of  the 
president  not  sufficient  Caldwell 
V.  Morganton  Mfg.  Co.,  121  N.  C. 
339,  28  S.  E.  475. 

88  Selma  v.  Mullen,  46  Ala.  411; 
Bank  of  Columbia  v.  Patterson, 
supra;  Chesapeake  and  Ohio  Canal 
V.  Knapp,  supra. 

88  The  Banks  v.  Poltlaux,  3 
Rand.  136, 15  Am.  D.  706;  Legrand 
v.  Sidney  College,  5  Munf.  324. 

*o  Soldiers  Orphans  Home  v. 
Shaffer,  63  111.  243;  St  Louis  Bank 
V.  Grand  Lodge,  98  U.  S.  123; 
American  Bank  v.  Baker,  4  Met 
164,  176;  Efesex  Turnpike  v.  Col- 
lins, 8  Mass.  292,  298. 

41  New  Athens  v.  Thomas,  82  111. 
259;  McCullough  v.  Talladega  Ins. 
Co.,  46  Ala.  376;  Cincinnati,  etc. 
R.  R.  V.  Clarkson.  7  Ind.  595; 
Berks  and  Dauphin  Turnpike  Road 
V.  Myers,  6  S.  ft  R.  12.  9  Am.  D. 
402;  Andover,  etc.  Turnpike  v. 
Hay,  7  Mass.  102.  107. 

*2Reuter  v.  Electric  Telegraph, 
6  Ellis  ft  B.  341;  Walker  v.  De- 
troit Transit  Ry.,  47  MlcTi.  388; 
Dubuque,  etc  College  v.  Dubuque, 
13  la.  555;  Ellison  y.  Branstrator, 
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and  the  practitioner  should  look  into  the  structure  of  the  par- 
ticular corporation. 

§  1018.  Form  of  ^mtten  contract. — Since  it  is  competent 
for  the  officer  or  agent  to  contract  on  behalf  of  himself  instead 
of  the  corporation,  the  undertaking  ought  to  be  in  terms  the 
corporation's,  not  his  own.**  For  example,  '*We  promise  to 
pay,"  etc.,  signed  by  several  persons,  with  the  words  ** Trus- 
tees of  the  First  Church,"  etc.,  added  to  their  names,  was  ad- 
i  judged  to  constitute  their  individual  note.**  But  a  bill  of  ex- 
change headed  "Office  of  the  A  Co."  and  concluding  "charge 
the  same  to  account  of  A  Co.,  X.  Pres't,  Y,  Sec'y/'  '^fls  deemed 
the  company's.**  And  the  like  construction  was  put  upon  "I 
promise,  etc.,  for  the  Providence  Hat  Manufacturing  Com- 
pany," signed  simply  "Frink  Roberts;"  it  was  held  to  be  the 
company's  note.*'  Assuming  a  deed  to  be  on  its  face  the  cor- 
poration's, "the  technical  mode  of  executing"  it,  said  a  learned 
judge,  "is  to  conclude  the  instrument,  which  should  be  signed 
by  some  officer  or  agent  in  the  name  of  the  corporation,  with : 
'In  testimony  whereof  the  common  seal  of  said  corporation  is 
hereunto  affixed,'  and  then  to  affix  the  seal."*^  Yet  formal 
departures,  where  the  substance  is  preserved,  will  be  disre- 
garded.**   Where  the  deed  is  of  a  sort  requiring  an  acknowl- 


153  Ind.  146.  64  N.  E.  433,  6  Det 
L.  N.  22;  see  Electric  St  Ry.  Co. 
V.  First  Nat.  Exch.  Bank,  62  Ark. 
83,  34  S.  W.  89.  31  L.  R.  A.  635, 
12  Nat.  Corp.  Rep.  68.  But  a  note 
executed  by  President  and  Secre- 
tary of  a  corporation,  as  by  its 
habit  of  issuing  notes,  is  binding 
on  the  corporation.  Produce  Exch. 
Trust  Co.  T.  Bieberbach,  176  Mass. 
677,  68  N.  E.  162. 

4«Willson  V.  Nicholson,  61  Ind. 
241;  Baldwin  v.  Canfleld,.26  Minn. 
43 ;  Fumivall  v.  Coombes,  6  Scott, 
N.  R.  522,  7  Jur.  399;  Buffalo  Cath- 
olic Inst.  V.  Bitter.  87  N.  Y.  250; 
Parr  v.  Greenbush,  72  N.  Y.  463. 

44  Hayes  y.  Brubaker,  65  Ind.  27. 
To  the  like  effect,  McClellan  v. 
Robe,  93  Ind.  298. 

M  Hitchcock  T.  Buchanan,  106 
U.  S.  416;  McCormick  v.  Stockton 
&  T.  C.  R.  Co.,  130  Cal.  100,  62 
Pac  267. 


46  Emerson  v.  Providence  Hat 
Manuf.  Co.,  12  Mass.  237,  7  Am.  D. 
66.  And  see  Aimen  y.  Hardin,  60 
Ind.  119. 

4T  Bason  y.  King's  Mountain 
Mining  Co.,  90  N.  C.  417.  421,  by 
Smith,  C.  J. 

48  Moore  y.  Willamette  Transp., 
etc.  Co.,  7  Or.  369;  Kansas  y.  Han- 
nibal, etc  R.  R.,  77  Mo.  180;  Whitr 
ford  y.  LAidler,  94  N.  Y.  145,  46 
Am.  R.  131;  Indianapolis,  etc.  R. 
R.  y.  Morganstern,  103  111.  149; 
Reed  y.  Home  Sav.  Bank,  127 
Mass.  295;  Miners  Ditch  Co.  y. 
Zellerbach,  37  Cal.  643,  99  Am.  D. 
300;  Sayannah,  etc.  R.  R.  y.  Lan- 
caster, 62  Ala.  666;  Chicago,  etc 
R.  R.  y.  Lewis,  63  la.  101;  Scanlan 
y.  Keith,  102  lU.  634,  40  Am.  R. 
624;  Murphy  y.  Welch,  128  Mass. 
489, 491.  In  Bason  y.  King's  Moun- 
tain Mining  Co.,  supra,  it  was  ad- 
Judged  adequate  to  say,  "In  witness 
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edgment,  and  the  statutes  are  silent  as  to  a  corporation,  it 
ihould  proceed  from  the  officer  attaching  the  seal.** 

§  1019.  Under  seal— Parol  \mtten— Oral.— There  are  dis- 
tinctions, with  differences  of  judicial  opinion,  between  cases 
where  the  contract  is  a  specialty,  and  where  it  is  a  writing 
without  seal,  or  is  oral.  But  there  is  nothing  in  these  distinc- 
tions peculiar  to  the  law  of  corporations,  and  they  are  suffi- 
ciently explained  in  other  connections.*® 

§  1020.  Created  and  implied. — ^The  law  can  and  does  create 
and  imply  contracts  against  corporations,  the  same  as  against 

iadividuals.** 

§  1021.  Fraud. — ^A  corporation,  like  an  individual,  may  be 
guilty  of  fraud  in  its  contract,  and  with  the  same  conse- 
quences.** 

§  1022.  Contracting  with  self. — ^The  rule  that  one  cannot 
contract  with  himself"  doubtless  applies  to  a  corporation. 
But  this  artificial  person  exists  distinct  and  apart  from  the  na- 
tural persons  who  are  its  members,  stockholders,  and  officers ; 
therefore  there  is  ordinarily  no  impediment  to  a  contract  be- 
tween it  and  one  of  them.**    Even  two  corporations  may  bar-^ 


thereof  the  said  O  company  have 
caused  this  Indenture  to  be  signed 
by  their  president,  and  attested  by 
their  secretary,  and  their  common 
seal  to  be  affixed  hereto.  G.  C. 
Walker,  President  Attest:  George 
Bnll,  Secretary."  In  Haven  v. 
Adams,  4  Allen,  ko,  the  following 
was  sustained:  "In  testimony 
whereof,  said  party  of  the  first  part 
have  caused  these  presents  to  be 
signed  by  their  president,  -and 
their  common  seal  to  be  hereto  af- 
fixed, and  said  parties  of  the  sec- 
ond part  have  hereto  set  their 
hands  and  seals,  the  day  and  year 
first  above  written.  Sam'l  S. 
Lewis,  President  (seal),  Robert G. 
Shaw  (seal),"  etc  William  Furth 
Ck>.  V.  South  G.  Loan  ft  Trust  Co., 
122  Fed.  569. 

*•  Kelly  V.  Calhoun.  95  U.  S.  710. 

••Ante,  S§  426.  994. 

n  Dnnn  v.  St  Andrews  Church. 
14  Johns.  118;  Danforth  v.  Scho- 
harie, etc  Turnpike.  12  Johns.  227; 

28 


Board  of  Education  v.  Greene- 
baum,  39  III.  609;  Roes  v.  Mad- 
ison, 1  Ind.  281;  Merrick  v.  Bur- 
lington, etc.  Plank  Road,  11  la.  74; 
Petrie  v.  Wright,  6  Sm.  ft  M.  647;: 
Buckley  v.  Briggs,  30  Mo.  452; 
Canal  Bridge  v.  Gordon.  1  PlclD 
297,  11  Am.  D.  170;  McMasters  v. 
Reed,  1  Grant.  Pa.  36;  Smith  v. 
First  Cong.  Meetinghouse,  8  Pick. 
178;  New  Athens  v.  Thomas.  82 
ill.  259;  Goodwin  v.  Union  Screw 
Co.,.  34  N.  H.  378;  Sheldon  v.  Falr^ 
fax,  21  Vt.  102. 

52  Cragie  v.  Hadley.  99  N.  Y.  131,. 
52  Am.  R.  9;  Union  Pacific  R.  R. 
V.  Credit  Mobilier,  135  Mass.  367; 
Hedges  v.  Paquett,  3  Or.  77;  White 
Mountains  R.  R.  v.  White  Moun- 
tains (N.  H.)  R.  R..  50  N.  H.  50. 

ssAnte,  §§  29.  880. 

54  Revere  v.  Boston  Copper  Co.^ 
15  Pick.  351,  363;  Merrick  v.  Peru 
Coal  Co.  61  111.  472;  Tell  City  Fur- 
niture  Co.  v.  Nees.  63  Ind.  245; 
Nye  V.  Storer.  168  Mass.  53,  46  N. 
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gain  together,  at  least  in  special  circumstances,  where  some 
of  the  participants  are  oflScers  of  both.""  Still  there  are  qualifi- 
cations of  this  doctrine,  proceeding  from  statutes,  from  the  com- 
mon-law rule  that  a  person  in  one  capacity  cannot  enter  into  a 
contract  with  himself  in  another  capacity ,'•  from  the  fiduciary 
relation  of  the  individual  to  the  corporation,'^  and  the  like, 
either  rendering  the  attempted  contract  a  nullity,  or  qualifying 
its  effect, — cases  not  all  of  which  are  governed  specially  by  the 
law  of  corporations."* 

§  1023.  EstoppeL — Something  of  the  application  of  the  law 
of  estoppel  to  corporations  has  already  been  considered.'*  The 
general  doctrine,  that  a  corporation  may  be  estopped  the  same 
as  an  individual,"^  is  subject  to  the  general  modification  that  a 
contract  ultra  vires  "^  cannot  be  imposed  upon  it  in  this  way.** 
Yet,  as  an  exception  to  this  modification,  it  is  one  of  the  already- 
mentioned  ••  qualifications  of  the  nullity  of  the  ultra  vires  con- 
tract, that  the  courts  in  a  variety  of  cases,  probably  not  reduci- 
ble to  a  rule,  suffer  the  estoppel  to  cast  on  the  corporation  an 
obligation  not  quite  within  the  sphere  ordained  for  it  by  the 
legislature."* 


E.  402.  6  Am.  ft  Eng.  Corp.  Gas.  N. 
S.  247;  see  Hodge  v.  U.  8.  Steel 
Corp.,  64  N.  J.  Eq.  807,  64  Atl.  1. 

SB  Grifftn  V.  Inman,  57  Ga.  370. 

B«Ante,  S  881. 

■TAnte,  8  740. 

««  Foster  v.  Oxford,  etc.  Ry.,  18 
G.  B.  200,  17  Jur.  167;  Aberdeen 
Ry.  V.  Blakie,  1  Macq.  Ap.  Gas. 
461;  Sheffield,  etc  Ry.  v.  V^ood- 
cock,  7  M.  &  V^.  674;  Port  v.  Rus- 
sell, 36  Ind.  60;  Macon  v.  Huff,  60 
Ga.  221;  Read  v.  Smith,  60  Tex. 
879;  Hedges  y.  Paquett,  8  Or.  77; 
Pennsylvania  R.  R.  Appeal,  30 
Smith,  Pa.  266.  All  transactions 
between  a  corporation  and  one  of 
its  officers  comes  under  the  com- 
mon-law rule  of  close  scrutiny  and 
contracts  must  be  shown  to  be  fair 
and  reasonable.  Keystone  Surgi- 
cal Supply  MTg.  Co.  y.  Bate,  187 
Pa.  St  460.  41  AU.  299. 

s»Ante,  S§  286,  304,  810. 

•oAnte,  8  810;  Stratton  y.  Ly- 
ons, 63  Vt  130. 


•lAnte,  §  1012. 

«2  Webster  y.  Buffalo  Ins.  Co.,  2 
McCrary,  348;  Scoyill  y.  Thayer, 
106  U.  S.  143;  Chambers  y.  Falk- 
ner,  66  Ala.  448;  Bissell  y.  Spring 
Valley,  110  U.  S.  162;  Cal.  Bank 
y.  Kennerly,  107  U.  S.  362,  17  Sup. 
Ct  831. 

es  Ante,  S  1012. 

•«  See  and  compare  Leslie  y.  Ur- 
bana,  8  Bis.  436;  Auerbach  y.  Le 
Sueur  Mill,  28  Minn.  291,  41  Am. 
R.  286;  Whitney  Arms  Co.  y.  Bar- 
low, 63  N.  T.  62.  20  Am.  R.  604; 
Close  y.  Glenwood  Cemetely,  107 
U.  S.  466;  Morris  Commissioners 
y.  Hinchman.  81  Kan.  729;  Na- 
tional Trust  Co.  y.  Miller,  6  Stew. 
Ch.  166;  Gillespie  y.  Fort  Wayne, 
etc.  R.  R.,  17  Ind.  243;  Cent  R.  R. 
&  Banking  Co.  y.  Farmer's  Loan 
ft  Trust  Co.,  62  C.  C.  A.  149,  116 
Fed.  700.  The  American  courts  go 
yery  far  In  holding  contracts  that 
are  technically  ultra  ylres  to  be 
obligatory    on    corporations.     In 
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The  Doctrine  of  this  Chapter  restated. 

§  1024.  A  corporation,  being  an  artificial  person,  can,  like  a 
natnral  one,  enter  into  contracts.  But,  since  it  is  created  for 
specific  purposes,  and  is  endowed  with  only  a  part  of  what  per- 
tains to  individuals,  its  powers  of  contract  are  limited  by  the 
objects  for  which  it  was  brought  into  existence.  Yet,  while  it 
must  follow  its  charter,  it  may,  if  not  restrained  thereby,  make 
its  bargains  by  forms  and  methods  similar  to  those  employed 
by  individuals ;  the  chief  distinction  as  to  contract  being,  that 
its  sphere  of  action  is  narrower  than  theirs. 


fact  the  tendency  is  to  hold  such 
contracts  to  be  binding  in  aU 
cases  where  the  contract  is  not 
wholly  executory  and  the  corpo- 


ration has  receiTed  some  benefit 
thereunder.  Lewis  v.  Am.  Say.  & 
L.  Ass'n,  98  Wis.  203.  73  N.  W. 
793,  39  L.  R.  A.  559. 
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OHAPTEB  XL. 

CONTRACTS  MADB  THROUGH  AGBNTa 

§  1026.  Introdnctloa. 

1026-1038.  General  doetrtne, 

1034-1041.  Who  may  be  agent. 

1042-1049.  How  agency  created. 

1050-1066.  How  terminated. 

1057-1068.  Express  and  implied  powers  of  agent 

1069-1090.  Manner  and  forms  of  the  contract 

1091-1110.  Unauthorised,  and  ratification. 

1111-1115.  Frauds  by  and  to  agents. 

1116-1121.  Rights  and  liabilities  of  agents. 

1122.  Doctrine  of  chapter  restated. 

§  1025.  How  chapter  divided. — ^We  shall  consider,  L  The 
general  doctrine  of  agency ;  n.  Who  may  be  the  agent ;  HI.  How 
the  agency  is  created ;  IV.  How  the  agency  is  terminated ;  V.  The 
express  and  implied  powers  of  the  agent ;  VI.  The  manner  and 
forms  of  the  contract  by  agent;  VII.  Unauthorized  conlTacts 
and  their  ratification ;  Vin.  Frauds  by  and  to  agents ;  IX-  The 
rights  and  liabilities  of  agents. 

I.    The  Oeneral  Doctrine  of  Agency, 

§  1026.  In  brief. — ^It  appears  to  be  the  doctrine  of  the  bootaf 
that  a  part  or  all  of  the  infant's  limited  capability  of  ccr^tract 
can  be  exercised  by  him  only  in  person.*  But,  for  parties*  ^^ 
complete  legal  capacity,  the  rule  nearly  or  quite  univeirsal  is, 
that  whatever  one  can  do  in  person  he  can  do  by  agen.'*,  ^^ 
with  the  same  eflfect.    Qui  facit  per  alium  facit  per  se.' 

§  1027.  Defined. — ^An  agent  is  one  who  acts  for  and  i^  ^® 
stead  of  another,  termed  the  principal,*  either  generally  or  m 
some  particular  business  or  thing,  and  either  after  his  ow^  ^ 
cretion  in  full  or  in  part,  or  under  a  specific  command.'^  ^^ 
illustrate  the  nature  of  an  agency, — 

1  Ante,  §  930.  s  2  Bishop,  Grim.  Law,  8    ^ 

2  Broom,  Leg.  Max.  2d  Eng.  ed*         « Compare  with  Story,  A^^^' 
646  et  seq.;  Story,  Agency,  S§  2,6;       §  8. 

1  Bishop,  Crim.  Law,  S  673. 
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§  1028.  Notioe — ^Knowledge. — ^Notice  given  to  an  agent, 
while  acting  in  the  agency,  is  notice  to  the  principal.'  And 
ordinarily  the  agent's  knowledge  is,  in  like  circumstances,  the 
principal's.*  But  knowledge  obtained  by  an  attorney  while 
serving  another  x>er8on  has  been  deemed  not  to  be  the  equiva- 
lent of  notice  to  the  client.^  On  the  other  hand,  knowledge  of 
an  agent,  acquired  before  he  became  such,  yet  present  in  his 
mind  while  carrying  out  the  agency,  has  been  adjudged  to  be 
notice  to  the  principal.*   Again, — 

§  1029.  Payment — ^to  the  agent  is  payment  to  the  principal.* 
But  the  debtor's  release  to  the  agent,  of  what  the  latter  owes 
him,  cannot  be  such ;  for  neither  in  fact  nor  in  appearance  is 
this  transaction  authorized  by  the  principal.^* 

§  1030.  Possession. — ^The  possession  of  a  thing  by  a  servant 
or  other  agent  is  the  possession  also  of  the  master  or  prin- 
cipal.*^ 

§  1031.  Making  contract. — ^The  agent's  act  of  bargaining 
for  his  principal  is  the  principal's  act.**  And  a  promise  made 
to  the  agent  is  a  promise  to  the  principal.** 

§  1032.  In  pleading, — a  thing  which  one  has  done  by  his 
agent  may  be  charged  as  done  by  himself,  nor  need  there  be 
any  mention  of  the  agent  or  agency."  For  example,  an  aver- 
ment in  a  declaration  that  A  accepted  a  bill  is  supported  by 


»  Pringle  v.  Dunn,  37  Wis.  449, 
19  Am.  R.  772;  Mountford  v.  Scott, 
3  Madd.  34;  Vermont  Mining  and 
Quarrying  Co.  v.  Windham  County 
Bank,  44  Vt  489;  Memphis,  etc 
Ry.  T.  Koch.  28  Kan.  565;  Sauls- 
bury  V.  Wimberly,  60  Ga.  78; 
Drake  v.  Barker.  54  Vt  372;  Mc- 
Namara  y.  McNamara,  62  Ga.  200; 
Mack  Mfg.  Co.  v.  Smoot  ft  Co., 
102  Va.  724.  47  S.  B.  859;  People 
V.  Woodruff,  77  N.  Y.  8.  722,  75 
App.  Div.  90. 

•  Corliss  V.  Smith.  53  Vt  532; 
Tasg  V.  Tennessee  Ni(t  Bank,  9 
Heisk.  479;  Mansan  v.  Simplot, 
119  la.  94,  93  N.  W.  75. 

T  Herrington  v.  McCollum,  73 
ni.  476. 

8  Liebanon  Sayings  Bank  v.  Hol- 
lenbeck,  29  Minn.  322;  Brown  y. 
Cranberry  Iron  ft  C.  Co.,  72  Fed* 


96,  18  C.  C.  A.  444,  26  U.  S.  App. 
679;  see  Cooper  y.  Ford,  29  Tex. 
Ciy.  App.  253,  69  S.  W.  487. 

•  McCrary  y.  Ashbaugh,  44  Mo. 
410;  Bly  y.  Haryey,  6  Bush,  620; 
Tates  y.  Freckleton,  2  Doug.  623; 
Warren-Scharff  Asphalt  Pay.  Co. 
y.  Commercial  Nat  Bank,  97  Fed. 
181,  38  C.  C.  A.  108. 

10  Mitchell  v.  Printup,  68  Ga. 
675;  Western  White  Bronze  Co.  y. 
Portrey,  50  Neb.  801,  70  N.  W.  383 ; 
see  Johnston  y.  Wilson  ft  Co.,  137 
Ala.  468.  34  So.  392. 

11  Goodwin  y.  Garr,  8  Cal.  615; 
Jowers  y.  Blandy.  58  Ga.  379;  2 
Bishop,  Crim.  Law,  §  824. 

12  Cooke  y.  Seeley,  8  Exch.  746. 
i«  Klrby  v.  Mills,  78  N.  C.  124, 

24  Am.  R.  460. 
14 1  Bishop,  Crim.  Proced.  S  332. 
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proof  that  B  Ms  ageat  accepted  it;  thua,  "for  A,  B.' 
an  allegation  that  the  plaintiff  delivered  a  specified  qu 
milk  to  the  defendant,  at  his  request,  ia  sustained  by  p 
the  milk  was  delivered  to  the  defendant's  wife,  whi 
apart  from  him,  under  circumstances  compelling  hii 
therefor."  But  if  a  pleader  needlessly  states  that  an 
ment,  which  in  fact  was  by  procuration,  was  made  b; 
fendant's  "own  proper  hand  writing  being  thereto  sub: 
this  will  be  ill  for  the  variance." 

§  1033.  Sorts  of  agent. — There  are  many  different 
agent,  such  as  broker,  attorney,  auctioneer,  clerk,  and 
some  of  which  are  known  by  the  more  specific  name,  ai 
can  be  designated  only  as  agents.  Accurately  conaic 
are  governed  by  one  law;  but  they  differ  in  that  t 
aumed  authority  varies  with  the  sort,  or  name.  The  pa 
will  appear  as  we  proceed. 

II.    Who  may  be  the  Agent.  I 

§  1034.  Any  capable  person, — that  is,  one  compete 
for  himself ,— may  be  an  agent."    So,  also, — 

§  1035.  Married  woman — Husband — Minor, — A  femt 
or  a  minor,'"  of  suiBcient  actual  capacity,  may  be  an  a 
civil  disabilities  not  disqualifying.  And  where,  as  i 
cent  statutes,  the  wife  has  the  power  of  contracting  on 
account,  her  husband  may  be  her  agent  therefor."  I 
ways  common  for  the  wife  to  be  the  huahand's  agent.' 

§  1036.  Insane  person. — An  insane  person  cann( 
agent,"  because  incapable  either  of  exercising  a  disc, 
following  instructions. 


Heseltlna,   3    Camp. 


Dockhaiu.    134 


1*  1  Bishop,  Mar.  Women,  {  701; 
S  lb.  Sj  400-4H;  Hopkins  r.  Mol- 
llnleux,  4  Wend.  4C5;  Singleton  t. 
Hum,  2  Mo.  4(4;  BuUer  v.  Price, 


110  Mass.  97;  Broiler  i 
burgh,  31  Barb.  643. 

10  Talbot  V,  Bowen,  1  i 
436,  10  Am.  D.  747. 

=■  Arnold  V.  ^mrr,  ' 
347:  Jones  v.  Read,  1  Lf 

"1  Bishop,  Mar.  W 
above:  Hopkina  v.  J 
aupra:  Bngmann-r,  1mm 
249. 

3>  St(»T,  AgencT,  |  1 
10B6.  J 
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§  1037.    Functions  compatible  <md  incompatible: — 
Agent  for  two  or  more. — One  may  be  an  agent  for  two  or 
more  persons,  when  not  required  to  do  incompatible  things ;  ** 


§  1038.  Auctioneer — ^Broker. — ^An  auctioneer,  who  is  the 
agent  of  the  seller,  becomes  also  the  agent  of  the  buyer  whose 
bid  he  accepts,  to  the  extent  that  he  can  make  for  both  parties 
the  memorandum  required  by  the  Statute  of  Frauds."  And  it 
is  the  same  with  a  broker.*'   But — 

§  1039.  Party,  and  agent  for  opposite  party. — One  cannot  be 
both  a  party,  and  agent  for  the  opposite  party;  *^  as,  to  sign 
both  for  the  latter  and  himself  the  memorandum  required  by 
the  Statute  of  Frauds.**  And  it  is  the  same  though  he  is  an  auc- 
tioneer, selling  goods  of  which  he  is  personally  the  general 
owner.**    Therefore,  also, — 

§  1040.  Dealing  with  self. — ^A  factor  or  other  agent  to  sell 
eannot  buy  of  himself  the  goods  of  his  principal,  which  he  has 
for  sale.**   And, — 

§  1041.  Agent  for  both  parties,  with  discretion. — ^If  there  is 
a  discretion  to  be  exercised  in  a  dealing,  the  same  person  can- 
not be  the  agent  of  both  parties;  for  it  is  inconsistent  that  a 
man  should  bargain  with  himself.*^ 


m.   How  the  Agency  is  created. 

§  1042.    In  general. — The  methods  are  as  various  as  those  O} 
entering  into  contracts.    Thus,^ 


«*  Hinckley  v.  Arey,  27  Me.  362; 
Scott  ▼.  Mann,  36  Tex.  157;   Cot- 
tom  y.  Holliday,  59  IH.  176.    See 
Walker     y.     American     National 
Bank,  49  N.  T.  659. 

2A  Simon  y.  Motivos,  3  Bur.  1921, 
1  W.  BL  599;  Fairbrother  y. 
Prattent»  Dan.  64;  Kemeys  y. 
Proctor,  3  Yes.  ft  B.  57;  Emmerson 
V.  HeellB,  2  Taunt  38;  Walker  y. 
Herring,  21  Grat  678,  8  Am.  R. 
616;  White  y.  Proctor,  4  Taunt 
209;  Pike  y.  Balch,  38  Me.  302, 
61  Am.  D.  248;  Horton  y.  Mo- 
Carty,    53    Me.    394. 

MRucker  y.  Cammeyer«  1  Eisp. 
105. 

sTGampl)ell  y.   Murray,   62   Ga. 


86;  Leigh  y.  Am.  Brake  Beam  Co. 
205  111.  147.  68  N.  B.  713. 

28  Sharman  y.  Brandt,  Law  Rep. 
6  Q.   B.  720. 

a»  Bent  y.  CJobh,  9  Gray,  397,  69 
Am.   D.   295. 

so  Ante  S§  880,  881;  Keighler  y. 
Savage  Manuf.  Co.  12  Md.  383,  71 
Am.  D.  600;  Martin  y.  Moulton,  8 
N.  H.  504;  Scott  y.  Mann,  36  Tex. 
157;  Adams  y.  Sayre,  70  Ala.  318; 
Rogers  y.  French  122  la.  18,  96 
N.  W.  767;  but  see  Selover  y.  Isle 
Harbor  Land  Co.,  91  Minn.  451, 
98   N.   W.    344. 

SI  Ex  parte  Bennett,  10  Yes.  381; 
Copeland  y.  Mercantile  Ins.  Co.  6 
Pick.  198,  204;    Utica  Ins.  Co.  y. 
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§  1043.  The  law — may  create  an  agency ;  as,  where  i 
izes  the  wife  to  pledge  her  husband's  credit,  even  thou( 
he  diss  en  ta." 

§  1014.  Implication. — The  most  common  of  all  m 
where  one  by  his  conduct,  or  by  words  employed  with 
ent  object  primarily  in  view,  makes  another  in  ni&tt* 
his  agent.  But  this  sort  of  question  is  for  subseqi 
titles." 

§  1045.  Specialty. — An  authority  to  an  agent  to  « 
the  absence  of  the  principal,  an  instrument  under  si 
in  all  instances  be  itself  under  seal.  It  ean  be  confer 
other  way.  For  the  authorization  must  be  by  a  writ 
high  a  nature  as  the  one  to  be  executed."    But, — 

§  104(j.  Instrument  not  requiring  seal — Surplus 
seal  unduly  attached  to  an  instrument  is  a  mere  red 
therefore,  in  law,  such  an  instrument,  being  deemed 
seal,  is  a  simple  contract,  not  a  specialty."  So  that  th 
authorization  to  execute  it,  or  any  contract  not  legally 
to  be  sealed,  need  not  be  under  seal."  An  illustrati 
quence  of  which  is,  that  one  having  an  unsealed  pow 
land  can  make  the  contract  of  sale,  but  nut  the  con 
because  the  former  may  be  without  seal,  not  the  latter 


Toledo  Ins.  Co.  17  Barb.  132;  N. 
Y.  Cent  Ins.  Co.  v.  National  Pro- 
tectloD  Ins,  Co,  4  Keman,  SB.  And 
see  Capeaer  v.  Hogao.  40  Ohio  St, 
203. 

i=Ante,  li  235,  949;  Benjamtn 
V.   Dopkhaoi,   134   Maea,   418, 

»»PoEt.  !S  1057  et  Boq.,  1091  et 

**  Harshaw  r.  McKesson,  66  N. 
C.  688;  Rows  V.  Ware.  30  Ga.  278; 
Maus  V.  Worthing,  3  Soara,  26; 
Rhode  V.  Louthflln,  8  Blackt,  413; 
McMurtry  v.  Franlt,  i  T.  B,  Monr. 
39;  Mitchell  v,  Sprool,  S  J.  J,  Mar. 
264;  Wheeler  v,  Nevlns.  34  Me,  54; 
Baker  v.  FreeitiBD,  3E  Me.  485; 
Sliuetxe  V.  Bailey,  40  Mo.  69; 
Smith  T.  Perry.  5  Dutcher,  74; 
Kltne  V.  BrookH,  9  Ire.  218;  Gage 
T.  Gage.  10  Foat.  N,  H,  420;  But- 
terfleld  v,  Beall,  3  Ind,  203;  Cain 
T    Heard.  1  Coldw.  163;    Hanford 


T.  McNalf,  9  Wend.  B4; 
Bulkeley.  14  S.  A  R.  ! 
T.  Goodrich,  9  Wend.  ( 
D.  121;  Cooper  v.  Rank 
G13;  Banorgee  v.  Hove 
11,  4  Am.  D.  17;  Spur 
ble,  1  A.  K.  Mar.  278; 
Mutin,  1  Selden.  229,  I 
330;  Tappon  t.  Redfleli 
Ch.  339;  Smith  t.  Di 
Humpb.  261.  44  Am. 
Berkeley  v.  Hardy,  8  D 

5  B.  «  C,  355;  McMurtrj 

6  Neb.  368;  Elliott  v. 
Aia.  336;  Qrlffln  v.  Be 
Div.),  BO  N.  Y.  Supp.  ! 

"  Ante,  i  394. 

»«  Wagoner  v.  Watts, 
12G,  And  see  post,  i  lOE 
V,  Haines,  98  Fed,  692,  : 
235, 


"'  Watson 
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§  1047.  In  presence  of  principal. — What  one  does  in  the 
presence  of  another,  on  his  behalf,  whose  will  concurs  therein, 
is  in  law  the  latter 's  personal  act.'*  Therefore  if  a  party  ver- 
bally authorizes  any  individual  standing  by  to  afiSx  his  name 
and  seal  to  a  written  contract,  or  tacitly  consents  thereto,  and 
it  is  done  in  his  presence,  the  execution  is  his  own,  not  the 
agent's  for  him,  precisely  the  same  as  though  it  were  by  his 
own  hand.    No  authorizing  seal  is  necessary.** 

§  1048.  Corporation  deed. — ^A  corporation  has  no  bodily 
presence,  and  it  can  act  only  by  its  ofBcers  and  other  agents. 
Consequently,  when  it  makes  its  deed,*®  the  authority  to  the 
person  who  affixes  the  common  seal  need  not  be  under  seal; 
since  all  the  presence  it  is  capable  of  is  with  its  agent  through 
whom  it  is  acting.  It  could  in  no  other  manner  put  its  seal  to 
a  power  of  attorney.*^ 

§  1049.  Simple  contracts  in  writing — Since  all  actual  con- 
tracts not  under  seal,  whether  hy  spoken  or  written  words,  are 
of  the  one  grade  called  parol  or  simple,**  any  unsealed  under- 
taking may  be  executed  by  an  agent  verbally  authorized.  And 
it  is  immaterial  whether  such  contract  is  itself  oral  or  in  writ- 
ing; or,  if  the  latter,  whether  or  not  there  is  a  statute,  like  the 
Statute  of  Frauds,  making  writing  essential  to  its  validity.** 
The  authority  may  even  be  inferred  from  circumstances.** 

rV.    How  the  Agency  is  terminated. 

§  1050.  At  pleasure — (How). — ^An  agent  may  generally 
withdraw  from  the  service  at  pleasure ;  **  though,  if  he  there- 


's 1  Bishop,  Grim.  Law.  §  648. 

>»Ante,  §  112,  345;  Harshaw  v. 
McKesson,  65  N.  G.  688;  Ball  v. 
Dunstervllle,  4  T.  R.  313;  Mackay 
▼.  Bloodgood,  9  Johns.  285;  Mo- 
Murtry  v.  Brown,  6  Neb.  368. 

*oAnte,  SS  315,  1016,  1019;  Stow 
▼.  Wyae,  7  Conn.  214,  18  Am.  D. 
99. 

4^  See  for  illustration,  Burrill 
▼.  Nahant  Bank.  2  Met  163,  35 
Am.  D.  395. 

«Ante,  SS  26,  27,  159,  163,  180. 

*«  Heard  ▼.  Pilley,  Law  Rep.  4 
■Ch.  Ap.  548;  Long  ▼.  Hartwell,  6 
Vroom,  116;  Yerby  v.  Grigsby,  9 
Leigh,  387;  Emerson  ▼.  Provi- 
dence Hat  Manuf.   Co.   12  Mass. 


237,  240,  7  Am.   D.   66;    Shaw  t 
Nudd,  8  Pick.  9;  Small  v.  Owings 
1  Md.  Ch.  363;  Deverell  ▼.  Bolton 
18  Ves.  505,  509;  Mortlock  v.  Bui 
ler,  10  Ves.  292,  311;   Kemeys  v 
Proctor,  3  Ves.  ft  B.  57;  Emmer 
son     y.     Heelis.     2     Taunt,     38 
Rucker  y.  Cammeyer,  1  Esp.  105 
Coles  v.   Trecothick,   9   Ves.   234 
250;  Challoner  y.  Bouck,  56  Wis 
652;  Barker  y.  Garvey,  83  111.  184 
Miles  y.  Cook,  1  Grant,  Pa.  58. 

44  Trundy  y.  Farrar,  32  Me.  225 
Pole  y.  Leask,   9  Jur.  n.  s.  829 
McDonough  y.  Heyman,  38  Mich 
334;    Hull  y.  Jones,  69  Mo.   587 
Shaw  y.  Hall,  134  Mass.  103. 

*5  Coffin  y.  Landis,  5  Phila.  176 
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by  violates  his  contract,  he  will  he  liable  to  the  prii 
damages."  In  like  manner,  ordinarily  the  priacipal 
charge  the  agent  at  will.*'  And  he  may  do  it  by  pa 
where  the  agency  is  conferred  by  an  instrument  und 
Nor  ia  the  rule  different  though,  on  the  face  of  the  ins 
the  authority  to  the  agent  is  irrevocable."    But, — 

§  1031.  Agency  coupled  with  interest. — If  the  agei: 
interest  of  his  own  in  the  execution  of  the  agency, — a 
1  after  selling  property  or  collecting  money  for  his  pric 
is  to  reserve  out  of  his  receipts  payment  for  a  debt  w 
principal  owes  him;  or,  if  hia  interest  is  in  the  thing 
which  the  agency  relates, — as,  where  he  is  mortgagee 
power  of  sale  mortgnge  (such  agency  being  termed, 
the  latter  sort,  and  by  some  also  when  of  the  former,  a 
coupled  with  an  interest), — the  principal  cannot  revi 
the  injury  of  the  agent,  who,  in  spite  of  an  attemptec 
tion,  may,  for  his  own  protection,  still  perform  the  act 


Conrey  v.  Bramlepee,  2  La.  Ann. 
132.    See  ante.  }  S3T. 

"Slory,  Agency,  i  478;  D.  8.  v. 
Jarvla,  Daveis,  2T4. 

•'  Smart  v.  Sandars,  3  C.  B.  380; 
Trumbull  v.  Nlcbolson.  27  111. 
149:  Brookshlre  v.  Voncaanoii,  8 
Ire.  231:  Phillips  V.  Howell,  60 
Ga.  411:  Smith  v.  Dare.  89  Md. 
47,   42   All.   909. 

■s  Brookahlro  v,  Brookshlre,  8 
Ire.  74.  47  Am.  D.  341;  Black- 
stone  V.  Buttermore,  3  amitb.  Pa. 
26e. 

"MaeGregor  v.  Gardner,  14  la. 
326;  Buffalo  Land  &  Exploration 
Co.  V.  Strong:,  91  Minn.  84,  97  N. 
W.   B7S. 

'"Hunt  V.  Ronsmanler,  8  Wheat. 
174:  Varnum  v.  Meaerve.  S  Allen, 
15S;  Whitehead  v.  Lord,  7  Exch. 
691;  Watson  v.  King.  4  Camp.  272: 
Caussen  v.  Morion.  10  B.  &  C.  731; 
Bromley  v.  Holland,  7  Ves.  3; 
Smart  v.  Sandars,  3  C.  B.  380: 
Hutchlns  V.  Hebbard,  34  N.  7.24; 
Wheeier  v.  KnaggH,  8  Ohio,  lfi9. 
172:  Marzlon  v.  Ploche,  8  Cal.  E22; 
Poaten  v.  Rassette,  B  Cal.  467; 
Hynson  v.  Noland,  14   Ark.  710; 


Barr  ' 

Bonney    v.    Smltb,    17 

Hartley's  Appeal,  3  B 
212.  91  Am.  D.  207;  Bla 
Buttermore,  3  Smith, 
Daugherty  v.  Moon,  59 
Walsh  T.  Whltcomb.  2 
Abbott  V.  Straiten.  3  Jc 
T.  603a.  What  an  InU 
pendltures  by  the  ageni 
Ing  out  the  agency  do  n 
the  meaning  ol  this  n 
an  interest  preventing  i 
The  principal  may,  at  w 
the  agency  not  withstand 
eon  V.  Lamb,  17  C.  B.  i 
N.  8.  91&.  Thus,  the  ovn 
containing  Iron  ore  autl 
sale  by  an  agent  wh 
transport  epeeimens  of 
England,  advertise  it  t 
as  compensation,  to  ba^ 
divided  one  lourth  inlei 
proceeds  of  sale,  when  i 
It  was  held  that  this 
was  not  coupled  with  a 
therefore  was  revocab 
time  before  saJe,  Sal 
ville,  J.:  '■He  had  no 
the  subject  matter  ot  I 
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§  1052.  Death. — The  death  of  either  party  terminates  the 
agency;  *^  that  of  the  agent,  because  a  dead  man  can  perform 
no  act ;  that  of  the  principal,  because  his  earthly  existence  has 
ceased,  and  in  the  nature  of  things  there  can  be  no  agent  with- 
out a  principal.^^    Even — 

§  1053.  Unknown  to  agent. — Though  the  death  of  the  prin- 
cipal is  unknown  to  the  agent,  so  that  the  latter  executes  in 
good  faith  what  he  believes  to  be  a  continuing  agency,  such 
execution  is  void.**  This  consequence  is  carried  so  far  that,  if 
a  verdict  is  rendered  in  court,  and  a  judgment  entered  thereon, 
then  it  is  discovered  that  the  party  died  the  night  before  the 


the  land  itself.  He  was  inter- 
ested only  in  the  money  to  be  de- 
rived as  the  proceeds  of  the  sale 
of  the  land,  which  could  only  be 
realized  by  the  completion  of  his 
agency,  or  by  some  negotiation 
which  was  tantamount  to  it.  He 
had  parted  with  no  money,  or 
other  value,  for  the  security  of 
which  the  power  of  sale  was  con- 
ferred in  the  agreement.  He  had 
risked  in  the  venture  of  his 
agency  only  his  personal  services, 
and  the  expenses  incidental  to  its 
execution.  The  undertaking  to 
transport  specimens  of  iron  ore  to 
England,  and  to  advertise  the 
lands  there,  may  be  embraced  as 
a  part  of  the  ordinary  expense  to 
be  incurred  in  the  usual  course 
of  such  an  emplo3rment.  It  is  fair 
to  presume  that  he  risked  this 
L'^uch  in  view  of  the  large  com- 
i;ensation  to  be  reaped  as  commis- 
sions, in  the  event  of  a  success- 
ful sale."  Chambers  v.  Seay,  73 
Ala.  372.  378.  But  if  at  the  time 
of  appointment  it  is  stipulated 
there  may  be  revocation  at  pleas- 
ure, the  agency  though  coupled 
with  an  interest  may  be  revoked. 
Andrews  v.  Travelers  Ins.  Co.,  24 
Ky.  Lu  Rep.  844,  70  S.  W.  43;  Ter- 
williger  v.  Ontario  C.  &  S.  R.  Co., 
149  N.  Y.  86,  43  N.  B.  432.  And 
where  not  coupled  with  an  inter- 
est and  being  for  an  indefinite 
time,  the  principal  cannot  appro- 


priate results  without  compensa- 
tion. Royal  Remedy,  etc.  Co.  v. 
Gregory  Grocer  Co.,  90  Mo.  App. 
63. 

51  See  ante,  §§  588,  590,  600,  858, 
861,  886;  Duckworth  v.  Orr,  126 
N.  C.  674,  36  S.  B.  150. 

B2SaUmarsh  v.  Smith,  32  Ala. 
404;  Boone  v.  Clarke,  3  Cranch, 
C.  C.  389;  Scruggs  v.  Driver,  31 
Ala.  274;  McDonald  v.  Black,  20 
Ohio,  185,  55  Am.  D.  448;  Michi- 
gan Ins.  Co.  V.  Leavenworth,  30 
Vt  11;  Gale  y.  Tappan,  12  N.  H. 
146,  37  Am.  D.  194:  Turnan  v. 
Temke,  84  111.  286;  Amore  v.  La 
Mothe,  5  Abb.  N.  C.  146;  Darr  v. 
Darr,  59  la.  81;  Campanari  v. 
Woodbum,  15  C.  B.  400,  1  Jur. 
N.  s.  17;  Lehigh  Coal,  etc.  Co.  v. 
Mohr,  2  Norris,  Pa.  228,  24  Am. 
R.  161;  Wallace  v.  Cook,  5  Esp. 
117;  In  re  Kern's  Estate,  176  Pa. 
373,  35  Atl.  231. 

88  Davis  V.  Windsor  Sav.  Bank, 
46  Vt.  728;  Gait  v.  Galloway,  4 
Pet  332.  344;  Bank  of  Washing- 
ton V.  Pierson,  2  Cranch,  C.  C. 
C85;  Travers  v.  Crane,  15  Cal.  12; 
Wilson  V.  Edmonds,  4  Fost.  N.  H. 
517;  Rigs  v.  Cage,  2  Humph.  350, 
37  Am.  D.  559;  Peries  v.  Aycinena, 
3  Watts.  &  S.  64;  Lewis  v.  Kerr, 
17  la.  73;  Cleveland  v.  Williams, 
29  Tex.  204,  94  Am.  D.  274; 
Blades  v.  Fre^  9  B.  &  C.  167; 
Smout  V.  Ilbery,  10  M.  &  W.  1. 
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trial,  the  proceeding  will  be  aet  aside,** — a  rule  which  has  some 
qualifications,  and  is  subject  to  nunc  pro  tunc  judgments,  ques- 
tions not  for  this  place," 

§  1054.  Coupled  with  interest. — If  the  agency  is  coupled 
with  an  interest,  as  already  explained,"  the  death  cannot,  on 
just  principles,  take  from  the  agent  his  rights.  Still,  in  a  court 
of  law,  it  will  necessarily  be  held  to  terminate  the  agency,  not- 
withstanding the  interest,  in  all  those  circumstances  in  which 
the  act  of  agency  can  be  performed  only  in  the  name  of  the 
principal ;  for,  exclaimed  Lord  Eilenborough,  "How  can  a  valid 
act  be  done  in  the  name  of  a  dead  mant"  "  But  where,  by  the 
rules  of  law,  the  agency  can  be  executed  in  the  agent's  o\ni 
name,— as,  where  he  has  a  general  or  special  ownership  in  the 
thing, — death,  the  agency  being  thus  coupled  with  an  interest, 
does  not  end  the  agent's  power."  And  in  other  circumstances 
equity  ought  to  furnish  relief,  though  it  is  difficult  precisely  to 
define  on  the  authorities  when  it  will:  thus,  if  A,  who  has 
agreed  to  sell  land  to  B,  dies,  equity,  holding  the  heira  of  the 
former  to  be  trustees  of  the  latter,"  will  compel  them  to  fulfill 
the  agreement;'"  in  like  manner,  if,  for  a  valuable  considera- 
tion, A  had  given  B  a  power  of  attorney  to  convey  the  land, 
«quity  should,  as  a  question  of  just  legal  principle,  compel  Lis 
heirs  to  renew  the  power,  or  make  the  conveyance  to  the  pet- 
son  designated  by  A." 

§  1055,  Insani^. — Plainly  the  agent's  insanity,  if  fall  and 
profound,  terminates  the  agency;  for  he  now  lacks  the  dis- 


'*  Tayloi 


.  &  P. 


£49. 

"  .larobs  T.  MInlconI,  7  T.  R.  31; 
Turner  v.  London,  etc.  Ry.,  Law 
Rep.  17  Eq.  561;  Erie  Ry.  v.  Ack- 
erson,  4  Vroom,  33:  Blgelow  v. 
Kenher.  ZE  Oblo  St  E4Z;  In  re 
Ueckwith,  87  N.  Y.  E03. 

»«Ante,  g  1051. 

sr  Watson  v.  King,  4  Camp,  272. 
874;  Clayton  v,  Merrett,  62  MIm, 
S53. 

"Moore  V.  Hall.  4S  Mich.  148; 
Bennett  v.  Stoddard,  58  la.  654. 

»  DarclH'B  Case,  3  Salk.  85. 

«<il  Story,  Eq.  ES  788.  789;  Bar- 
nard T,  Maiy,  11  Ind.  533;  New- 
iton  v.  Swazey,  S  N.  H.  9;  Tilton 


T,    Tllton,  9  N.   H,   3SS;    HUl  », 

Ressegleii,  17  Barb.  1S2. 

"  On  the  entire  subject  of  this 
eection,  conauU  Story,  Agency,  !! 
4S3,  488-490;  Hunt  v,  Rousmanier, 
8  Wlieat.  174;  Lepard  v.  Vernon, 
2  Vea.  ft  B.  Bl;  Vamum  v,  lle- 
Borve,  8  Allen,  158;  McGrlff  v. 
Porter.  B  Fla,  373;  Houglilaliag 
V,  Marvin,  7  Barb.  412;  Bergen  r. 
Bennett,  1  Calnes  Cas.  1,  2  Am. 
D.  281;  Robertson  v.  Paul,  16  Tet 
472;  Buchanan  v,  Monroe,  22  Tei. 
E37;  Van  Bergen  v.  Demarest,  4 
Joline.  Ch.  37:  9peer  v.  Haddurk, 
31  111.  439;  Durbraw  v.  Eppeua, 
65  N,  J.  L,  10.  46  Atl.  SS2. 
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cretioD  which  ita  execution  requires.  And,  since  the  insanity  of 
the  principal  disqualifies  him  to  exercise  the  ordinary  power 
of  revocation,  which  is  a  main  incident  of  a  mere  naked  agency,. 
it  also,  in  reason,  puts  an  end  to  the  agent's  authority.  And,  as 
applied  to  cases  wherein  the  person  dealing  with  the  agent  had 
Dotice  of  the  insanity  of  the  principal,  and  the  agent  had  no  in- 
terest of  his  own,  this  doctrine  is  fully  sustained  by  the  decis- 
ions." But  the  priucipal's  insanity  does  not  terminate  an 
agency  coupled  with  an  interest."  Beyond  which,  there  is  con- 
ceded to  be  some  indefinite  ground;  as,  if  the  party  dealing 
with  the  agent  had  contracted  with  him  in  a  similar  way  when 
the  principal  was  sane,  and  had  no  notice  of  the  insanity,  or  if 
otherwise  there  were  good  faith  and  a  benefit  conferred,**  or 
if  the  mental  derangement  was  slight,  some  courts  or  all  will 
sustain  the  contract." 

§  1056.  Other  methods. — There  are  other  methods  of  ter- 
minating an  agency;  as,  performance  by  the  agent,**  the  con- 
veying away,  by  the  principal,  of  the  thing  to  which  the  agency 
relates,"  the  bankruptcy  of  the  principal,""  the  marriage  of  a 
feme  sole  principal,"  but  not  necessarily  of  a  feme  sole  agent,"* 
the  marriage  of  a  single  man  where  the  agency  is  to  sell  land 
which  constitutes  his  home,'^  the  dissolution  of  a  company  or 
partnership  principal;^'  and  there  are  other  obvious  ways.^* 


*>Dre«  V.  Nunn,  4  Q.  B.  D.661; 
Hill  T.  Day.  7  Stew.  Ch.  150;  Da- 
tU  v.  Lane,  10  N.  H.  156;  Story, 
Agencj.  SI  481,  487. 

*•  Haggart  v.  Ranger,  15  Fed. 
860;   Hill  V.  Day,  supra. 

••Ante,  gg  9B9,  970;  Menitt  v. 
Merritt,  50  N.  T.  Supp.  604,  27 
App.  Dtv,  208. 

"Hill  V.  Day,  Bupra;  Drew  v. 
Nnnn,  tupra. 

MAntonl  V.  Belknap,  102  UaSB. 
193. 

"  Tnimbull  V.  NicliolBOn,  27  111. 
1*9;  Kelly  y.  Brennan,  65  N.  J. 
Ql.  423,  37  AU.  137.  But  a  to- 
corded  power  of  attorney  to  sell 
Itnd  !■  not  revoked  by  an  unre- 
corded deed  of  bla  principal  no  as 
to  defeat  title  aubaequentty  ac- 
quired In  good  faltb  from  the  at- 
torney. Qratz  V.  Land  ft  R. 
Improv.  Co..  S2  Fed.  381,  53  U.  B. 


App.  499.  27  C.  C  A.  305.  40  L. 
R.  A.  393. 

**  Story,  Agency.  9  482.  Or  ae- 
Blgnment  for  the  benefit  of  cred- 
itors, unless  tlie  agency  la  coupled 
with  an  Interest  Wilson  v.  Sai, 
21  Mont.  374,  54  Pac.  46. 

»»Wainboie  v.  Foote,  2. Dak.  1; 
Drew  T.  Niinn.  4  Q.  B.  D.  661,665. 

10  Armstrong  v.  Kemg,  61  Md. 
364. 

"  Headeraon  v.  Ford,  46  Tex. 
627. 

I*  Montrose  v.  Roger  Williams 
Ins.  Co.,  49  Mlcb.  477;  Wbltwortta 
V.  Ballard,  G6  Ind.  279;  Meyer  v. 
Atkins,  29  L*>.  Ann.  686;  Vaocare 
v.  Tool,  9  Helak.  194. 

i>  And  lee  Jonee  v.  Commercial 
Bank,  78  Ky.  413.  It  has  been 
held  that  changed  conditions 
canaed  by  the  breaking  out  of  war 
terminates  an  agency.    N.  T.  Life- 
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V.     The  Express  and  Implied  Powers  of  the  Agent. 

§  1057.  Source  of  power— (Infancy— De  jure,  de  facto).— 
The  powers  of  the  agent  eaanot  exceed  those  of  his  principal," 
and  in  aU  other  respects  his  authorization  must  proceed  from 
a  competent  source.  Thus,  in  cases  where  an  infant's  eapucttj 
does  not  extend  to  the  appointment  of  an  agent,"  the  acts  of 
one  whom  he  attempts  to  empower  do  not  bind  him."  Nor  caa 
one,  under  any  circumstances  and  by  whatever  means,  creaU 
an  agency  in  himself."  But  a  mere  officer  de  facto  of  a  cotpo- 
ration,  not  entitled  to  the  office  de  jure,  may,  while  acting  in 
the  office,  transmit  a  competent  authority." 

§  1058.  Express.— When  the  instruction  to.  the  agent  is  in 
express  words,  not  requiring  interpretation,"  no  question  can 
arise  as  to  his  powers  if  within  the  principal's.  Still  the  mean- 
ing must  in  every  litigated  case  be  judicially  ascertained,- 
as  to  which,  the  rules  laid  down  in  a  preceding  chapter  wiU 
ordinarily  suffice.'"   To  illustrate, — 

§  1059.  Meanings.— It  being  the  legal  rule  that  the  prin- 
cipal  can  terminate  the  agency  at  pleasure,"  if  a  written  power 
of  attorney  is  silent  as  to  its  duration,  the  agent,  whenever  dis- 
charged, cannot  recover  damages  for  being  turned  off."  And 
if  such  power  recites  that  the  principal  is  going  abroad,  and 
wishes  an  attorney  to  act  for  him  during  his  absence,  the  agency 
ends  with  his  return."  An  authorization  to  sign  the  principQl's 
name  "to  any  paper"  is  limited  to  paper  within  the  principal's 
business,  not  extending  to  what  is  outside.'*  A  power  to  loan 
money  does  not  include  that  of  taking  usurious  interest"  One 


Ins.  Co.  V.  Davis,  9B  U.  8.  425. 
Distinguished  !n  Williams  v. 
Paine,  169  U.  8.  55,  <2  L.  Ed.  279.' 

"  Mo Dt real  Assurance  Co.  v. 
MtrOlllvray,  13  Moore,  P.  C.  87; 
Cook  T.  Lindsay.  57  Tel.  67. 

"Ante,  5  930. 

""ArmKaEO  v.  Wfdoe,  3fi  Micb. 
124;  Saunderaon  v.  Marr  1  H  BI 
75. 

"Strineham  v.  SL  Nicholas 
rna.  Co.,  4  Abb.  App.  316. 

TBI  Bishop,  Crlm.  Law,  §  464; 
Woodbury  v.  Kara,  74  Me,  463; 
Abbott  V.  Chase,  75  Me.  83;  San 
Jose  Sav.  Bank  v.  Sierra  Lumber 
Co.,  63  Cal.  179. 


'•Ante,  J  379. 

"0  Ante,  S  365  et  seq. 

«' Ante,  g  1050. 

5'  JacoliB  V.  Warfield,  23  La. 
Ann.  395;  Union  Special  Sewing 
Macb.  Co.  V.  Lockwood,  110  111. 
App.  3S7. 

8=  Danby  v.  Coutls,  £3  Ch.  D. 
600,  514. 

B'  Camden  Safe  Deposit,  ete.  Co. 
V.  Abbott.  IS  Vroom,  257.  And 
see  Attwood  v.  Mnnnlngs,  7  B.  * 
C.  278;  Henry  v.  Lane,  122  Fei. 
243,  62  C.  C.  A,  62B. 

«  Gokey  v.  Knapp,  4*  la.  33. 


§§  1060, 1061.]       CONTEUCTS  THROUGH  AGENTS.  447 

carrying  on  business  in  the  name  of  an  agent  is  liable  for  the 
agent's  contracts  made  in  such  name."  One  who  orders  a  club 
supper,  with  an  agreed  bill  of  fare,  is  responsible  only  for  what 
is  within  the  bill ;  his  guests,  by  calling  for  things  outside,  bind 
themselves,  not  him,  to  pay  for  them."  A  power  of  attorney  is 
not  separable  into  parts  against  its  obvious  meaning;  as,  if  it 
authorizes  the  cancelling  of  a  mortgage  and  the  notes  it  secures, 
and  the  taking  of  a  new  mortgage  and  notes,  the  agent  cannot 
do  the  former  without  the  latter.*'  An  authority,  in  general 
terms,  to  hire  a  clerk  for  the  principal  at  eleven  dollars  a  week 
does  not  empower  the  agent  to  fix  the  period  of  service  at  six 
months."  Two  separate  agents  may  be  employed  about  the 
same  bnsiness,  if  of  a  nature  to  admit  of  it;  therefore  a  prin- 
cipal, by  authorizing  a  secood  agent  to  negotiate  bonds,  does 
not  by  implication  put  an  end  to  the  power  of  the  first  agent." 

§  1060.  Implied  from  express. — Whatever  powers  are  strictly 
necessary  to  the  carrying  out  of  those  expressly  given  to  the 
agent,  are  his  by  implication.*'  There  is  a  similar  rule  govern- 
ing the  interpretation  of  statutes.*'  The  powers  thus  implied 
are,  within  principles  explained  in  a  preceding  chapter,"  re- 
garded the  same  in  the  law  as  though  set  down  in  words.  To 
illustrate, — 

§  1061.  Instances. — ^An  agent  to  open  a  new  channel,  chang- 
ing the  course  of  a  stream,  may,  to  expedite  the  work,  construct 
a  dam  across  its  former  bed.**  One  authorized  to  get  immediate 
possession  of  a  particular  Eitoreroom,  may  give  his  prineipal's 
promise  to  pay  a  bonus  which  the  two  understood  would  be 
required.**    And  a  committee  to  investigate  the  affairs  and  ac- 


ta Cbandler  v.  Cos,  54  N.  H.  561. 

■lETaton  T.  Gay,  **  Mich.  431, 
38   Am.   R.   276. 

H  Poster  v.  Paine,  56  la.  622. 

■■  Poaco  T.  Smith,  49  Conn.  ST6. 
An  agency  "at  a  salaiy  of  one 
thousand  dollara  per  jear,  payable 
qoartarlTi"  1b  tor  at  least  one 
year.  Horn  v.  Western  Land 
Ass'D,  22  Minn.  233. 

M  Batch  T.  Coddlngton,  96  TI.  8. 
48. 

■I  Star  Line  v.  Van  Tllet;  43 
Hlcb.  364;  Craighead  y.  Peterson, 
72  N.  T.  279.  28  Am.  R.  150;  Par- 
rar  ▼.  Duncan,  29  La.  Ann.  126; 


Sbackman  v.  Little,  87  Ind.  181; 
Hardee  v.  Hall,  12  Bueh.  327;  The 
Pontlda,  9  P.  D.  177,  180;  Ben- 
nlnghoS  t.  Agricultural  Ins.  Co., 
93  N.  T.  495,  605;  Boyd  t.  Satter- 
whlte,  10  S.  C.  45;  Howard  t. 
BallUe,  2  H.  BI.  618;  Collen  t. 
Gardner,  21  Beav.  640;  Pittsburg 
Mfg.  Co.  T.  Fidelity  Title  ft  Trust 
Co..  207  Pa.  St.  223,  56  AU.  436. 

■1  Bishop,  Written  Laws,  g  137. 

»■  Ante,  S  239  et  seq. 

"Bams  V.  Hannibal,  71  Mo. 
449. 

«>Shackman  t.  UtUe,   87   Ind. 
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eoimt«  of  a  corporation  has,  bv  implicatioQ,  authority  to  em- 
ploy ao  accountant,  and  obtain  for  him  clerical  assistance." 
So  an  agent  to  travel  and  sell  steam  engines,"^  or  a  commercial 
traveler  with  samples,**  may  hire  the  teams  necessary  for  trans- 
poi'tation.  On  the  other  hand,  a  son  employed  to  keep  his 
Father's  books  of  account,  and  compute  the  interest  due  on 
notes,  cannot  by  virtue  thereof  accept  a  qnantity  of  corn  in  sat- 
isfaction of  a  note.""  One  who  may  secure  a  claim  by  note,  bill 
I  of  sale,  mortgage,  "or  any  way  to  settle  the  above  bill,"  can- 
not, therefore,  to  accomplish  the  object,  purchase  the  debtor's 
property,  creating  a  debt  aeainat  his  employer.'  One  author- 
ized to  collect  interest  is  not,  by  implication  therefrom,  per- 
mitted to  receive  the  principal,'  An  agency  to  collect  a  debt 
does  not  include  the  power  to  release  it;*  to  solicit  passengers 
for  a  railroad,  does  not  comprehend  also  a  bargaining  for 
freight;*  to  carry  out  an  existing  contract,  does  not  authorize 
the  making  of  a  change  in  it,*  And  the  agent's  mere  posses- 
sion of  a  promissory  note,  not  indorsed,  does  not  qualify  him 
to  receive  payment."    Again, — 

§  1062.  Authority  to  Bell.— The  authority  to  sell  a  clialtel 
does  not  arise  from  its  mere  possession,'  Tet  circumstances  in 
connection  with  the  possession  may  imply  it.*  An  express  au- 
thorization to  deal  with  a  thing  is  not  extended  by  interpreta- 
tion beyond  its  terms  and  what  is  fairly  necessary  to  give  them 


««Star  Line  v.  Van  Vllet,  43 
HIcb.  364. 

«'  Huntley  T.  Mathlas.  90  N.  & 
101,  47   Am.  R.  516. 

MBenliey  v.  Poggett,  Gl  Wl». 
224,  37  Am.  R.  827. 

»» Reynolds  v.  Ferree,  86  lU. 
570. 

■  Pollock  v.  Cohen,  32  Ohio  SL 
E14, 

2  Smltli  V.  Kldd.  es  N.  Y.  130, 
137,  23  Am.  R.  157;  WilliaHus  t. 
Walker,  2  SandC.  Ch.  325;  Frey  V. 
CurUB,  52  Neb.  406,  72  N.  W.  47S. 

•  Herring  v.  Hotiendorf,  74  N. 
C.  588;  Corbet  v.  Waller,  27  Wash. 
24.,  S7  Pac.  567. 

*  Taylor  v.  Chicaeo.  etc.  Ey.,  74 
III.  8G. 

«Gerrish  v.  Maher,  70  III.  470; 
Hnlne  v.  Blake.  59  Tes.  240:  Mo- 
Uany  v.  Scheiik,  8S  111.  357.    And 


BM  Richmond  Street  R.  R.  v. 
Reed,  83  Ind.  9. 

•  Douhleday  v.  Kreas,  50  N.  T, 
410.  10  Am.  R.  502.  In  Ceatral 
TniHt  Co.  T.  Polsom,  167  N,  T. 
2S5,  60  N.  E.  599,  it  la  held  tbai 
U  be  was  the  agent  at  the  Incep- 
tion of  the  buBlneeB,  such  posses- 
sion gives  apparent  authority.  See 
also,  Crane  v.  Gruenetfald.  120  N. 
Y.  274.  24  N.  E.  466,  17  Am.  Si. 
Rep.   643. 

tCotUI  v.  Hill.  4  Denio,  323; 
Wilson  T,  Nason.  4  Bosw.  1S5; 
Case  V.  Jennings,  17  Tex.  661: 
Moore  v.  Roblnsoa.  63  Ala.  E37: 
Cummins  v.  Beaumont,  68  Ala. 
204. 

«  Dyer  v.  Pearson,  3  B.  *  C.  38. 
4  D.  &  R,  648;  Pickering  v.  Bosk, 
Ig  Bast,  38. 
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effect.  Thus,  one  havuig  a  note  for  collection,*  or  requested 
to  get  an  offer  for  a  diamond  pat  into  his  bands,"  cannot, 
therefore,  sell  it.  And  one  has  no  power  to  sell  a  business 
which  he  is  general  agent  to  manage."  A  person  authorized 
to  sell  real  estate  and  receive  the  purchase  money  may  execate 
the  proper  instruments  of  conveyance;  for,  without  them,  a 
sale  cannot  be  made  complete,  and  the  money  received.''  And 
a  power  to  sell  anything,  while  it  must  be  construed  according 
to  its  nature  and  terms,  carries  with  it,  in  a  general  way,  au- 
thority to  execute  the  usual  and  proper  writings,"— not  always 
or  necessarily,  in  tbe  case  of  real  estate,  extending  to  the  deed." 
One  who  may  "sell"  a  thing  is  ordinarily  entitled  to  take  pay- 
ment;" but  be  cannot,  therefore,  barter  or  exchange  it  for 
what  is  not  money,"  or  in  discharge  of  his  own  debt,  or  give 
credit."  Nor,  where  the  sale  is,  by  permission,  on  credit,  can 
he  collect  the  payment."  Nor,  after  a  sale  is  made,  can  be  re- 
scind it  or  materially  alter  its  conditions."  These  conclusions 
may  be  varied  by  special  terms  in  the  agent's  authorization,"  ^ 
or  by  custom."    To  illustrate,— 

"CoUlnB  T.  NewtOQ,  7  Baxter,. 
2S9;  HIgglna  v.  Moore,  6  Bobw, 
344;  Hatch  v.  Taylor,  10  N,  H. 
G38;  Cross  v.  Haaklns,  13  Vt.  536. 
But  see  Dreyfus  v.  Gosfl,  G7  Kan. 
57,  72  Pbc.   537. 

i»  Hampton  v.  Mooriiead,  62  la.. 
91;  Taylor  t.  Starkey,  59  N.  H. 
142;  Fay  ft  Eagan  Co.  v.  Causey, 
131  N.  C.  3B0.  42  S.  E.  827. 

1'  Burks  T.  Hubbard.  69  Ala. 
379;  Wheeler,  etc.  Mfg.  Co.  V. 
Glvan,  65  Mo.  89;  Wllklne  v. 
Tflsa,  120  la.  500,  94  N.  W.  1123. 

•■Clark  V.  Smith,  88  III.  298; 
Janney  v.  Boyd.  30  Minn.  319; 
Draper  v.  Rice,  56  la.  114.  See 
Harris  t.  Simmerman,  81  111.  413; 
Walton  O.  Co.  v.  McCali,  111  Ga- 
in, 36  S.  E.  469. 

1*  Adrian  v.  Lane,  13  S.  C.  183. 

10  Smart  v.  Sandars,  3  C.  B.  380, 
10  Jur.  841;  HaU  v.  Storrs,  7  Wis. 
253. 


•  Smith  T.  Johnson,  71  Mo.  3S2. 

i«  Levi  V.  Booth,  5S  Md.  305.  42 
Am.  R.  332.  An  agent  to  find  a 
purcliaser  may  describe  the  prop- 
erty, so  as  to  bind  the  parchaser 
by  the  description.  Mullens  t. 
Hlller.  22  Ch.  D.  194. 

"Holbrook  V.  Oberae.  56  la. 
324. 

"Valentine  v.  Piper,  22  Pick. 
SB,  33  Am.  D.  715;  Hemstreet  v. 
Burdlck,  90  111.  444 ;  Stanwood  v. 
Laughlln,  73  Me.  112.  And  see 
Holladay  v.  Dally,  19  Wall.  606; 
Lumpkin  V.  Wilson,  5  Helsk.  555; 
Dupont  T.  Wertheman,  10  Cal.354; 
Borei  T.  Rollins,  30  Cal.  408; 
Heath  v.  Nutter,  60  Me.  378; 
WatU'S  Appeal,  28  Smith.  Pa.  370; 
fblllips  T.  Momsby,  70  Ala.  414; 
Bigelow  T.  LiYingston.  28  Minn. 
67;  Hunter  v.  EaMham  (Tex.  Civ. 
App.),  67  a  W.  1080.' 

i>  lAwrence  v.  Gallagber,  42  N. 
T.  Superior,  309;  Haydock  v. 
Stow,  40  N.   Y.   363.   368. 

i«Ante,  St  1045,  1046;  Lyon  v. 
Pollock,  99  U.  8.   668. 
29 
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§  1063.  Collateral  to  sale — (Warranty). — One  empowered 
to  sell  may  bind  his  principal  by  any  collateral  stipulations 
which  are  customarj-  in  the  particular  business."  For  ex- 
ample, he  may  warrant  the  article  to  the  extent  sanctioned  by 
custom,"  but  to  no  degree  where  it  is  the  custom  to  sell  with- 
out warranty.'*  For  coses  not  within  any  custom,  the  authori- 
ties are  conflicting,  perhaps  the  greater  number  denying  the 
power  to  warrant.-'^  But  commonly  some  special  eireurastance, 
or  the  nature  of  the  transaction,  or  of  the  thing  sold,  will,  and 
it  is  believed  should,  in  the  absence  of  custom,  decide  the  ques- 
tion. Thu.s,  the  power  to  sell  a  manufactured  article  carries 
with  it  the  power  to  warrant  the  quality."  And  an  agent  to 
vend  harvesters  (which,  like  manufactured  articles,  are  for  an 
ascertained  and  specific  purpose)  is  presumptively  authorized 
to  add,  to  the  sale  of  one,  a  proper  warranty,"  or  the  condition 
that  it  works  well.''  But  a  safe  has  uses  besides  protection 
against  burglars,  and  an  authority  to  sell  it  does  not  incloda 
the  power  to  warrant  it  burglar  proof." 

§  1064.  Purchaser. — An  a^eut  to  purchase  goods  has  the 
implied  authority  to  direct  as  to  their  delivery.""  And  one  to 
buy  a  town  site  and  lay  out  a  town  may  bind  his  principal  by 
the  dedication  of  land  therein  to  the  public  use."  The  agency 
necessarily  includes  these  powers.     But  a  person  directed  to 


=J  Herrlne  v.  Skaggs,  62  AltL 
180,  34  Am.  R.  4;  Dingle  v.  Hare, 
7  C.  B.  N.  B.  146,  G  Jur.  u.  s.  679. 

"  Dingle  V.  Hare,  supra. 

"Smith  T.  Tracy.  36  N.  Y.  79. 

IS  See  and  compare,  1  Pare. 
Coat.  60,  and  the  cases  there 
cited;  Perrine  v.  Cooley,  13 
Vroom.  623,  In  the  lower  court 
Cooley  V.  Perrine.  13  Vroom,  322; 
Smith  V.  Tracy,  supra;  McCormick 
V.  Kelly,  Z8  Minn.  135;  Oraul  t. 
Strutzel.  B3  la.  712.  36  Am.  R. 
260;   Herrings  v.  SkaggB,  73  Ala. 

=0  Boothby  v.  Scales,  27  Wis, 
626.  But  see  Troy  Grocery  Co.  v. 
Potter  &  WrlBhtlngton,  139  Ala. 
369.  36  So.  12. 

"  McCormick  v.  Kelly.  28  Minn. 
135;  Murray  v.  Broohs.  41  la.  45. 

■■  Deering  T.  Thom.  29  Ml&a. 
120. 


"Herring  t.  Sliagge.  73  Ala. 
44G.  0/  the  Cases.— It  is  neces- 
sary occaalonally  to  remind  the 
young  and  Ineaperleneed  reader, 
though  It  would  be  uselera  to  the 
veteran,  that  judges  ta  their  opin- 
ions do  not  always  employ  the 
reasonings  (ante,  SE  12-lE)  which 
the  legal  author  Is  required  lo 
present.  One  ot  the  leading  ob- 
jecta  □(  a  test  book  In  the  law  is 
to  unfold,  from  s  higher  Btand- 
polnt  than  It  Is  possible  a  Judge 
should  occupy,  the  reasons  which, 
not  always  occurring  to  the  Judi- 
cial mind,  really  underlie  the  ad- 
judications. This  case  and  those 
in  tie  last  note,  if  llluatralive  ot 
this  fact,  are  not  more  so  Ihao 
many  others. 

so  Owen  v.  Brocksctamldt,  El  Uo. 
286. 

•1  Barteau  t.  West,  23  Wis.  416. 
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porehase  goods  with  money  put  into  his  hands  by  the  principal, 
cannot  buy  on  the  latter's  credit;  '*  nor,  if  he  does,  is  the  prin- 
cipal bound  though  he  receives  and  uses  the  goods,  unless  he 
knows  that  they  are  not  paid  for."  Where  the  principal  does 
not  provide  the  agent  with  the  money,  the  latter  may  pledge 
the  former's  credit;  for  otherwise  be  cannot  execute  the 
agency.**    Again, — 

§  1065.  Arbitration. — An  agent  to  settle  claims  against  his 
principal  is  not  therefore  authorized  to  submit  them  to  arbi- 
tration." And  one  instructed  to  make  a  submission  to  a  par- 
ticular arbitrator  cannot,  on  his  declining  to  act,  substitute  an- 
other." 

§  1066.  Nature  of  agency. — The  nature  of  the  agency  goes 
far  to  determine  the  agent's  powers.  For  example,  whatever  be 
the  authority  of  a  railroad  president "  or  superintendent "  to 
employ  attendance,  at  its  expense,  ou  one  of  its  servants  injured 
by  its  cars,  the  power  is  not  as  of  course  with  a  station  agent 
or  conductor.'"    Again, — 

§  1067.  Snbagent. — In  the  absence  of  any  controlling  stip- 
ulation, the  agent  may,  or  not,  delegate  a  part  or  all  of  his  func- 
tions to  a  subagent,  according  to  the  nature  and  circumstances 
of  the  agency.  As  to  which  the  leading  distinction  is,  that  an 
agency  to  be  exercised  through  a  discretion  in  the  agent  is  a 
personal  trust,  and  it  cannot  be  transmitted  to  another,*"  but  a 
power  simply  ministerial  may  be."    And  where  the  agency  re- 


Co.,  60  Mo.  116;  BrewGter  y.  Ho- 
bart,  15  Pick.  302;  Emerson  v. 
Providence  Hat  Mfg.  Co.,  12  Mass. 
237,  7  Am.  D.  66;  Paul  v.  Ed- 
wards, 1  Mo.  30;  Hunt  '■  Doug- 
laas,  22  VL  128;  Warner  v.  Mar- 
tin, 11  How.  V.  S.209,  224;  LoomlB 
V.  Simpson,  13  la.  632;  Bocock  v. 
Pavey,  8  Ohio  SL  270;  Yatea  v. 
Freckleton.  2  Doub-  623;  Fargo  T. 
CraTciiB,  9  S.  D.  646,  70  N.  W. 
1053;  State,  Seth  Thomas  Clock 
Co.  V.  Case  Co.  Commissioners,  63 
Neb.  767,  74  N.  W.   254. 

"  Grad7  T.  American  Cent.  Ins. 
Co.,  BUpra;  Ex  parte  Sutton,  2 
Cox,  84;  Commercial  Bank  v.  Nor- 
ton, 1  Hill,  N.  T.  EOl;  Grinnell  T. 
Buchanan,  1  Daly,  53S;  Eldrldge 
V.  Holway.  18  111.  445. 


M  Komorowskl  y.  Knimdick,  56 
Wla.  23.  See  Adams  t.  Boles,  24 
la.  96;  Frasor  v.  McPhereon.  3 
Des.  393. 

><  Sprague  v.  Olllett,  9  Met  91. 
See  Berry  t.  Barnes,  23  Ark.  411. 

*•  mchlgsn  Central  R.  R.  T. 
Gougar,  G5  111.  603. 

"■Cox.  V.  Pay,  64  Tt  446. 

«:  Canney  t.  South  Pacific  Coast 
R.  R.,   63  CaJ.  501. 

M  MarquetU,  «to.  R.  R.  v.  Taft, 
!8  Uich.  289. 

"Tucker  t.  St  Louis,  etc.  Ry., 
54  Uo.  177;  Cairo,  etc  R.  R.  T. 
Mabouey.  S2  111.  73,  26  Am.  R.  299. 

M  Qrady  v.  American  Cent  Ins. 
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quires  acts  both  discretionary  and  ministerial,  the  latter  may 
be  performed  through  a  subagent  or  clerk,  but  not  the  former." 
Thus,  a  payment  made  to  the  agent's  clerk  is  a  payment  to  the 
agent.'*  The  agent's  signature,  by  his  clerk,  is  good  to  papers 
which  in  ordinary  business  are  executed  in  this  way.'*  And 
an  ayent  to  sell  real  estate,  having  in  person  fixed  the  price 
and  done  whatever  else  is  discretionary,  can  do  the  rest  by  sub- 
agent.**  But  the  main  functions  of  a  sheriff's  keeper  at  at- 
tached goods,*"  of  one's  broker,*'  of  an  agent  to  bind  one  by 
promissory  notes,"  of  the  bailee  of  one's  property  with  power 
to  sel],"  a  fortiori  of  a  notary,'"  and  multitudes  of  others  with- 
in like  reasons,  are  personal,  not  to  be  delegated.  Where,  from 
the  nature  of  the  business,  the  employment  of  subageuts  is  nec- 
essary, and  so  presumably  contempliited,  their  appointment  is 
authorized  j "  in  which  sort  of  case,  the  subagent  is  ordinarily 
deemed  the  principal's  agent,  for  whom  the  chief  agent  is  not 
responsible."  But  in  the  common  case  there  is  no  privity  be- 
tween the  principal  and  subagent,  and  for  the  doings  of  the  lat- 
ter the  agent  is  answerable  to  the  former  the  same  as  for  his 

§  IOCS.    Ajb  to  third  persons — (Unauthorized). — Under  many 

cireumstauees,  persons  dealing  with  the  agent  are  entitled  to 


•tRenwlck  t.  Banoroft,  50  la. 
527;  Rosaiter  v.  Trafalgar  Lite 
ABSur.  Ass'n.  27  Beav.  377;  John- 
eon  v.  OsenioD.  Law  Rep.  i  Elx. 
107,  112. 

"Ulrlch  V.  McCormlck,  Ge  Ind. 
243. 

"Newell  V.  Smitb,  49  Vt.  255; 
Ex  Darte  Sutton,  2  Cox,  84,  85; 
Lord  T.  Hall,  2  Car.  &  K.  698; 
Norwich  Dnlveraity  v.  Dency,  47 
Vt.  13. 

*"  Renwiek  v.  Bancroft,  supra. 
But  Bee  Rohrbough  v,  U.  S.  Ex- 
preas  Co.,  50  W.  Va,  148.  40  8.  B. 


'•  Connor  1 


ForheT,  114  Mass. 


331. 

«i  Henderson  v.  Baniewall,  1  Y. 
£  J.   3S7. 

4S  Brewster  v.  Hobart,  IE  Pick. 
302;  Emerson  v.  Providence  Hat 
}£tg.  Co.,  12  Mass.  237,  7  Am.  D. 


"Hunt  V,  Douglass,  22  VL  13S. 

oi>  Commercial  Bank  r.  Vamum. 
3  Lans.  SG,  104. 

01  Krumm  v.  Jefferson  Fire  Ins. 
Co.,  40  Ohio  St.  223;  Planters,  etc. 
Nat.  Bank  v.  First  Nat,  Bank,  75 
N,  C  E34;  Dorchester,  etc.  Banh 
V,  New  England  Bank,  1  Cnsh. 
177:  Breck  t.  Meeker,  G8  Neb.  99. 
93  N.  W.  993. 

as  lb.;  Campbell  t.  Reeves,  3 
Head,  226;  Louiavllie.  etc,  R.  R. 
V.  Btalr,  4  Baxter,  407;  Saveland 
T,  Green,  40  Wis.  431. 

83  Schmaling  v.  Thomlinson,  6 
Taunt  147:  Cobb  v.  Becke,  6  Q. 
B.  B30;  Louisville,  etc.  R.  R.  v. 
Btalr,  supra;  Siepbflna  v.  Badcock, 
3  B.  &  Ad.  354;  Commercial  Bank 
V.  Jones,  18  Tex.  811;  New  Zeal- 
and, etc.  Land  Co.  v.  Wataon,  7 
Q.  B.  D.  374. 
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assume  that  be  has  powers  which' in  fact  he  has  not,  and  thus 
bind  the  principal  where,  in  truth,  there  was  no  authority.  But 
this  sort  of  authorization  is  for  a  subsequent  sub-title.'* 

VL    The  Manner  and  Forms  of  the  Contract  by  Agent, 

§  1069.  Distinctions. — The  effect  of  contracts  by  agents  and 
the  manner  of  executing  them  differ  in  some  degree  with  the 
sort  of  contract  and  its  subject.  We  shall  consider,  First,  Spe- 
cialties; Secondly,  Simple  contracts  both  written  and  oral. 

g  1070.    First.    Specialties:— 

Form  of  writing. — Recurring  to  explanations  already  given,** 
in  the  States  where,  as  apparently  in  most  of  them,  the  old 
rules  for  the  interpretation  of  specialties  prevail,  the  sealed  con- 
tract by  agent  must,  to  hold  the  principal,  be  expressed  with  a 
precision  not  indispensable  in  simple  promises.  If,  on  its  face, 
the  words  of  covenant,  grant,  or  the  like  are  the  agent's,  and 
the  seal  purports  to  be  his,  it  will  bind  him  personally,  though 
he  describes  himself  therein  as  agent,  and  adds  the  word 
"agent"  to  his  signature;  and  it  will  not  bind  the  principal. 
To  have  the  latter  effect,  the  covenants  must  be  in  terms  the 
principal's,  and  the  seal  must  purport  to  be  his;  and  then  the 
agent  will  be  free."*  The  decisions  in  our  States  differ  so  much 
as  to  render  it  impossible  to  say  how  far  in  any  of  them  this 
rule  may  be  departed  from  and  leave  the  covenants  the  prin- 
cipal's. An  apparent  relaxation  in  one  or  more  of  the  States 
is,  that,  wherever  the  intention  is  manifest  on  the  whole  iu- 
stmment  to  bind  the  principal  rather  than  the  agent,  it  will  be 
deemed  the  former's  deed  though  signed  by  the  latter  in  his 
own  name."    Not  inconsistently  herewith  we  have,  from  other 

mond  T.  Coffin.  2  Dot.  Eq.  437: 
Gnibbs  T.  Wiley,  9  Sm.  A  M.  29; 
Martin  v.  Flowers,  8  Leigb,  158; 
Love  v.  Sierra  Nevada  Lake  Wa- 
ter, etc  Co.,  32  Cal.  639.  91  Am. 
D.  602;  Huntiagton  v.  Knox,  7 
Cuab.  371,  374.  But  see  Rogers  v. 
Bracken,  15  Tei.  664;  Rogers  t. 
Frost,  14  Tei.  267;  McColgan  t. 
Katz,  60  N.  T.  9.  279. 

«'  Furlnton  v.  Security  Life  Ins. 
etc.  Co.,  72  Me.  22,  following  No- 
bleboro  t.  Clark.  68  Me.  87,  28 
Am.  R.  22.    Compare  with  Brysoa 


"Post,  1  1091  et  aeq. 

••Anta,   gg   426,  427,  SSS,  994. 

>«  Berkeley  t.  Hardy  S  D.  A  R. 
102,  6  B.  A  C.  355;  Appleton  v. 
BlDks,  5  East,  14S;  Carter  v. 
Cb&uuron,  21  Ala.  72;  Ecbola  v. 
Cheney,  28  Cal.  157;  Morrison  v. 
Bowmen,  29  Cal  337;  Bogart  t. 
De  Bussy,  6  Johns.  94;  Locke  t. 
Alezandeir,  1  Hawka,  412;  State  v. 
JennlogB,  G  Eng.  428;  Parmer  v. 
RespasB,  6  T.  B.  Monr.  662;  Fiyor 
T.  Coulter,  I  Bailey,  S17;  Barger 
t.  Miller,  4  Wash.  C.  C.  280;  Red- 
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States,  a  refosal  to  apply  to  specialties  the  rule  familiar  in 
simple  contracts,"  that  an  undisclosed  principal  may  appear  in 
court  as  party  to  an  agreement  made  by  an  agent  in  hia  own 
name  in  the  former's  behalf;  so  that  the  covenants  are  simply 
and  only  the  agent's,"  The  formal  words  of  attestation  are 
construed  in  connection  with  those  in  the  body  of  the  instru- 
ment, sometimes  changing  what  otherwise  would  be  its  effect. 
§  1071.  Form  of  execution. — The  execution  should  be  in  the 
principal's  name,  not  the  aLfent's,""  "It  is  not  material,"  says 
Metealf,  "by  what  form  of  words  such  execution  is  denoted; 
whether  it  be  'for  A  B,  C  D,'  or  'A  B  by  C  D  his  attorney,'  or 
'C  D  attorney  for  A  B.'  "  "  And,  in  strict  law,  it  is  sufficient 
for  the  agent  to  affix  the  principal's  name  and  seal,  or  prob- 
ably the  seal  alone,"*  without  writing  his  own  name," — a  form 
which,  in  practice,  ought  to  be  avoided.  And  for  practical  rea- 
sons, not  from  legal  necessity,  the  agent  should  write  his  name 
in  full. 

§  1072.  Secondly.  Simple  contracts  both  oral  and  written; — 
After  manner  of  specialties — (Exceptions). — The  safe  and 
orderly  way  both  of  constructing  and  of  executing  a  simple 
contract  in  writing,  by  the  agent,  is  to  adopt  the  forms  ap- 
proved in  specialties,  omitting  what  pertains  to  the  seal.  There 
are  believed  to  be  no  exceptions  to  the  rule  that  this  will  be 
safe  and  effectual.  But  if  parties  do  not  choose  this  way,  their 
purpose  will  sometimes  take  effect  through  other  steps.  As 
■written  and  oral  simple  contracts  are  of  one  grade,  and  differ 
only  in  their  manner  of  proof,"'  we  shall  in  this  sub-title  eon- 


T.  Lucaa,  E4  N.  C.  6S0,  37  Am.  R. 
«34;  McClure  v.  Herring,  70  Mo. 
18.  35  Am.  R.  404.  And  see  Hypes 
V.  Orlffln,  S9  III.  131,  31  Am.  R.  71. 

e»Po8t.  §  1079. 

BB  Briegs  T.  Partridge,  64  N.  T. 
Se7.  36G.  21  Am.  R.  617;  ante,  S 
4S6. 

M  White  V.  Cuyler,  6  T.  R.  176; 
Cadell  V.  Allen.  99  N.  C.  642,  6  S. 
£.  399. 

"Met  Cont.  105,  referring  to 
Combea's  Case,  9  Co.  75a,  76; 
Wllks  V.  Bactc,  2  Eaat,  142;  El- 
well  V.  81ia.w,  16  Mass.  42.  S  Am. 
D.  126,  1  Greenl.  339;   Fowler  v. 


Shearer,  7  Maea.  14;  Brlnley  t. 
Aiann,  2  CuBh.  337,  48  Am.  D.  669; 
MuBsey  v.  Seolt.  7  Cueb.  215,  64 
Am.  D.  719;  Jones  v.  Carter.  4 
Hen.  £  Munf.  184;  Wllburn  v. 
Larkin,  3  Blackf.  55;  Hunter  t. 
Miller,  6  B.  Monr.  613;  Eskhart 
V.  Reldel.  16  Tes.  62;  Bun  Print- 
ing &  Pub.  AsB'n  T.  Moore,  1S3  U. 
S.  642.  22  S.  Ct  240. 

8!  Ante,  9  112. 

81  Devinney  v.  Reynolds.  1 
Watts  &  S.  328;  Berkey  v.  Judd, 
£2  Minn.  287,  302. 

«•  Ante.  SE  26,  S7.  1G3-169. 
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sider  them  together.  Many  of  tbem  have  an  effect  derived 
from — 

§  1073.  Oommercial  usage. — ^"The  law  of  merchants  is  part 
of  the  law  of  the  land.""  Much  of  it  is  of  modem  growth. 
In  general,  it  regards  the  substance  of  a  transaction  rather  than 
its  formalities.  Combining  with  principles  about  to  be  stated, 
not  all  of  which  are  applicable  to  sealed  instruments,  it  has, 
step  by  step,  proceeded  to  the  establishment  of  rules  quite  un- 
like those  which  govern  them,  for  all  contracts,  whether  oral 
OP  written,  not  under  seal.    Thus, — 

§  1074.  The  principles. — I.  All  acquisitions  which  an  agent 
makes  in  his  agency,  beyond  his  compensation,  belong  to  the 
principal.*'    Hence, — 

2.  Whenever  the  agent,  acting  in  his  agency,  obtains  a  con- 
tract, though  in  his  own  name,  such  contract  becomes,  like  any 
other  acquisition,  virtually  the  principal's.*^ 

3.  "While,  on  the  one  hand,  a  principal  may  thus  take  the 
avails  of  a  contract  made  by  his  agent,  though  in  tiie  agent's 
name;  he  must  also,  on  the  other  hand,  bear  its  burdens,  being 
responsible  for  the  agent's  acts."* 

4.  A  legal  interest  carries  with  it  the  right  to  maintain  a  suit 
at  law  for  its  vindication  or  enforcement." 

5.  A  written  contract  cannot  be  contradicted  by  oral  evi- 
dence.^* 

Prom  these  propositions  we  derive  the  following  results : — 

§  1075.    Who  sue  and  be  sued. — If  A  and  B  are  principals, 

and  X  is  the  agent  of  A,  and  T  the  agent  of  B, — ^then,  if  X 

and  Y,  each  acting  in  his  agency,  but  not  disclosing  it  to  the 

other,  make  a  contract,  whether  oral  or  written,  each  is  holden 


••Lord  Kenyon  tn  Harrison  v. 
Jachson,  7  T.  R,  207,  210. 

•■Ante,  S  740;  Laflerty  v.  Jelley, 
22  iDd.  471;  DenBoa  v.  Stewart, 
15  la.  Ann.  456;  McMuiry  y.  Mi>- 
bley,  39  Ark.  309;  McNut  t.  Dli, 
83  Uicb.  328,  47  N.  W.  212,  10  L. 
K.  A.  S60. 

"  Messier  t.  Amery,  1  Teates, 
633,  1  Am.  D.  316;  Von  Hurler  t. 
Spengeman,  2  C.  K  Qreen,  185; 
Avdenrled  T.  Betteley,  8  Allen, 
302;  Damon  v.  Osbom,  1  Pick. 
47«,  481.  11  Am.   D.  229;    In  re 


Semelln,  (Rap^  Jud.  Que.)  22  C. 
S.  87. 

«» East  India  Co.  v.  HensUy,  1 
Esp.  112;  Elwell  v.  Chamberlin, 
31  N.  T.  611;  RusB  v.  Ilaneen.  119 
la.  375,  93  N.  W.  602;  Budd  v. 
Howard  Thomas  Co.,  81  N.  T. 
Supp.  162,  40  Misc.  Rap.  52. 

"  Heald  t.  Warren,  22  Vt  409; 
Townsend  v.  Townsend,  6  Harrlns. 
Del.  127.  And  see  Stoddard  t. 
Mix,  14  Conn.  12. 
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to  the  other ;  for  so  each  understood  it,  and  such  are  its  terms. 
But  the  law  has  vested  in  A  the  apparent  interest  of  X,  and 
in  B  the  apparent  interest  of  Y;  therefore,  also,  A  is  holden  to 
B,  and  B  is  holden  to  A ;  for  such  is  the  legal  effect  of  the  trans- 
action. Still  further,  each  principal  may  stand,  if  he  chooses, 
or  be  placed,  if  the  other  chooses,  in  the  shoes  of  his  agent ;  so 
that  A  may  sue  either  B  or  Y,  and  B  may  sue  either  A  or  X. 
Again,  X,  if  his  principal  does  not  interfere,  may  sue  either  B 
or  Y;  and  Y,  if  his  principal  does  not  object,  may  sue  either 
A  or  X.  Other  deductions  will  appear  further  on ;  but  we  shall 
first  proceed  to  some  propositions  established  by  the  courts, 
within  these  deductions. 

§  1076.  Agent  holden  when  no  apparent  principal. — ^The 
agent  of  a  principal  who  resides  abroad,^^  and  any  agent  who 
does  not  disclose  his  agency,  or  who  mentions  it  in  mere  gen- 
eral terms  but  does  not  name  his  principal,^*  will,  in  the  absence 
of  any  contrary  showing,  be  bound  as  on  his  own  personal  con- 
tract.   Or, — 

§  1077.  Agent  contracting  in  own  name  holden. — Commonly, 
and  when  nothing  to  the  contrary  appears,^'  should  the  agent 
execute  a  written  contract  in  his  own  name,  he  will  be  bound 
by  its  terms,  if  adequate,  though  he  is  known  to  be  acting  as 
agent;  and  the  mere  appending  of  the  word  "agent''  to  his  sig- 
nature will  not  save  him.^*    But, — 


71  Elbinger  Actien-GeseUschaft 
V.  Glaye,  Law  Rep.  8  Q.  B.  313; 
Armstrong  v.  Stokes,  Law  Rep.  7 
Q.  B.  698,  605.  The  foreign  prin- 
cipal and  not  the  domestic  agent 
will  be  bound,  where  such  ai>- 
pears  to  have  been  the  intention. 
Rogers  v.  March*  33  Me.  106; 
Bray  ▼,  Kettell,  1  Allen,  80.  See, 
also,  Hutton  v.  Bulloch,  Law  Rep. 
8  Q.  B.  331,  9  Q.  B.  572. 

72  Merrill  v.  Wilson.  6  Ind.  426; 
Wheeler  v.  Reed,  36  111.81;  Pierce 
V.  Johnson,  34  Conn.  274;  Mithoff 
V.  Byine,  20  La.  Ann.  363;  Mc- 
Clellan  v.  Parker,  27  Mo.  162;  Mc- 
Comb  V.  Wright,  4  Johns.  Ch.  659; 
Pomey  v.  Shipp,  4  Jones,  N.  C. 
6:^7;  Meyer  v.  Barker,  6  Binn.  228; 
Davenport  v.  Riley,  2  McCord,  198; 
Conyers    v.    Magrath,    4    McCord, 


392;  Bacon  ▼.  Sondley,  8  Strob. 
542,  51  Am.  D.  646;  Royce  y.  Allen, 
28  Vt.  234;  Baldwin  y.  Leonard. 
39  Vt  260,  94  Am.  D.  324;  Button 
V.  Winslow,  53  Vt  430;  Merrill  v. 
Kenyon,  48  Conn.  314.  40  Am.  R. 
174;  Irvine  v.  Watson,  5  Q.  B.  D. 
102;  Brigham  v.  Herrlck.  173 
Mass.  460,  53  N.  B.  906;  Fritz  v. 
Kennedy,  119  la.  628,  93  N.  W. 
603.  That  the  obligee  supposed  he 
was  acting  as  agent  for  another 
le  not  sufficient  to  relieve  him. 
Horan  v.  Hughes,  129  Fed.  248. 

78  Post  §§  1078,  1079.  1082. 

74  Higgins  V.  Senior,  8  M.  &  W, 
834;  Say  re  v.  Nichols,  6  CaL  487; 
Hall  V.  Cockrell,  28  Ala.  507;  An- 
drews V.  Allen,  4  Harring.  Del. 
452;  Bickford  v.  First  Nat  Bank, 
42  111.  238,  89  Am.  D.  436;  Demlng 
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§  1078.  Not  holden.— If  the  instrument  itself  declares  that 
those  executing  it  are  not  to  be  responsible, — for  example,  if 
its  words  are  "We  as  trustees  but  not  individually  promise," 
etc.,  and  persons  sign  it  adding  "trustees"  to  their  names," — 
the  law  will  not  make  them  parties,  whatever  it  decides  as  to 
the  liability  of  the  principal.  Beyond  this,  not  only  will  the 
agent  not  be  holden  where  the  instrument  and  its  execution  are 
Boch  that  he  would  not  be  were  it  under  seai ; "  but  likewise, 
where  evidently  on  the  entire  face  of  it  he  was  understood  as 
acting  merely  for  his  principal,'^  he  incurs  no  personal  re- 
sponsibility, yet  the  principal  will  be  bound  as  party." 


T.  Bullitt,  1  BlBckt.  241;  WUejr  v. 
Sbaak,  4  Blackf.  420;  Cnim  v. 
Boyd,  9  Ind.  ZS9;  Scott  v.  Mes- 
flick,  4  T.  B.  Monr.  E35;  McBean 
T.  Morrison,  1  A.  K.  Mar.  545; 
Nugent  y.  HIckBy.  2  La.  Attn.  358; 
Forster  v.  Fuller,  6  MaeB.  6S,  4 
Am.  D.  87;  Thacher  v.  Dlnsmore, 
S  Mass.  299,  4  Am.  D.  61:  Sumner 
T.  Wii;iams,  S  Mass.  162,  6  Am. 
D.  83;  Whiting  v.  Dewey,  15  Pick. 
428.  13  Am.  D.  420;  Hastings  y. 
Loverlng,  2  Pick.  214;  Stackpol« 
T.  A.mold.  11  MaBs.  27,  6  Am.  D. 
150;  Maybew  v.  Prince,  11  Mass. 
54;  Arfrldson  v.  Ladd,  12  Mass. 
173;  Seaver  v.  Cobum,  10  Cush. 
324;  Bass  t.  Randall,  1  Minn. 404; 
Rollins  V.  Phelps,  5  Minn.  463; 
Bloetaam  t.  Stewart,  13  Minn.  106; 
Pratt  V.  Beaupre,  13  Minn.  187; 
Chouteau  v.  Paul,  3  Mo.  260;  Shel- 
don T.  Dunlap,  1  B&rrlBon,  245; 
Stone  V.  Wood,  7  Cow.  453,  17  Am, 
D.  629;  Bank  of  Rochester  v.  Mon- 
teath,  1  Denlo,  402.  43  Am.  D.  6S1; 
Cabre  v.  Sturgee,  1  Hilton,  160; 
Blakeman  .T.  Mackay,  1  Hilton, 
£66;  Collins  v.  Buckeye  Ins.  Co., 
IT  Ohio  St  215.  93  Am.  D.  612; 
Faah  v.  Rom,  2  HiU,  S.  C.  294; 
Hodges  y.  Green,  2S  Vt.  358;  Al- 
len T.  Pegram,  16  la.  163;  Steele 
V.  McBlroy,  1  Sneed,  Tenn.  341; 
McWllllams  v.  Willis,  1  Wash.  Va. 
199;  Nixon  v.  Downey,  49  la.  166; 


TUden  v.  Barnard.  43  Mich.  376, 
38  Am.  R.  197;  Long  v.  Millar.  4 
C.  P.  D.  450;  Miller  y.  Early,  22 
Ky.  L.  Rep.  825,  5S  S.  W.  789; 
Gill  y.  Gen.  Elec.  Co..  129  Fed. 
349.  Parol  evidence  U  Inadmls- 
Blble  to  relieve  the  agent  but  Is 
competent  to  show  who  was  the 
real  party  to  the  contract,  and 
thus  either  be  held  thereon.  Moore 
V.  Sun  PrlnUng  A  Pub.  Ass'n,  101 
Fed.  531. 

"Shoe  and  Leather  Nat.  Bank 
V.  Dlx.  123  Mass.  148,  25  Am.  R. 
49;  Wake  T.  Harrop,  6  H.  &  N. 
768,  1  H.  &  C.  202.  7  Jur.  n.  a.  710, 

"Ante,  §5  1070,  1071;  King  v. 
Handy,  2  Bradw.  212;  Weaver  v. 
Camall,  35  Ark.  198. 

"  McCall  y.  Clayton,  Buabee, 
422;  Smith  v.  Alexander.  31  Mo. 
193;  Detroit  y.  Jackson,  1  Doug. 
Mich.  106;  Many  v.  Beekman  Iron 
Co..  9  Paige,  188;  Traynham  v. 
Jackson,  15  Tei.  170,  65  Am.  D, 
152;  Eaatem  R.  R.  v.  Benedict,  B 
Gray.  661,  66  Am.  D.  384;  Sayre 
V.  Nichols,  7  Cal.  535,  68  Am.  D. 
280;  Seery  v.  Socks,  29  111.  313; 
Ogden  V.  Raymond,  22  Conn.  379, 
58  Am.  D.  429;  Bakerv.  Chambles, 
4  Greene.  la.  428;  Tutlle  v.  Ayres. 
2  Penning,  682;  Shotwell  v.  Mc- 
Kown,  2  Southard,  828;  Rathbon 
V.  Budlong,  15  Johns.  1;  Meadows 
V.   Smith,   12    Ire.    18;    Powell   v. 
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§  1079.  Principal  holden — (Agent  also). — If,  in  a  particular 
case,  the  agent  is  liabk',  or  if  the  principal  is,  it  does  not  follow 
that  the  other  is  not;  while  yet,  in  various  circumstances,  the 
casting  of  the  responsibility  on  the  one  will  exempt  the  other. 
Where  the  agency  and  the  personality  of  the  principal  are 
known  when  the  contract  is  made,  it  will  not  bind  both  prin- 
cipal and  agent,  because  then  is  the  time  for  the  other  con- 
tracting party  to  elect  between  them."  But  if  such  party  ia 
not  then  aware  that  he  is  dealing  with  an  agent,  or  if  the  agent 
declines  to  name  the  principal,  he  may,  on  learning  the  fact's, 
hold,  should  he  choose,  the  latter  as  tie  party.*"  "For  it  is  a 
general  rule,  that,  whenever  an  express  contract  is  made,  an 
action  is  maintainable  upon  it,  either  in  the  name  of  the  person 
with  whom  it  was  actually  made,  or  in  the  name  of  the  person 
with  whom,  in  point  of  law,  it  was  made."*'  On  the  other 
hand, — 

§  1080.  Principal  sne  on  fluent's  contract. — The  principal 
can,  if  he  chooses,  maintain  an  action  in  his  on'n  name  on  a 
contract,  either  oral  or  written,  which  thus,  he  being  unknown, 
his  agent  has  personally  in  the  agent's  name  made  for  Mm; 
and  there  is  some  reason,  while  also  there  is  some  authority. 


Pinch,  G  Yerg.  44S;  Hall  t.  Hun- 
toon,  17  Vt.  244.  44  Am.  D.  332; 
Harltina  v.  Edwards.  1  la..  42G; 
Rogere  T,  Man-h,  33  Me.  106: 
Bank  of  Cape  Fear  v.  Wright,  3 
Jones.  N.  C.  376:  Abbott  v.  Cohb. 
17  Vt.  BB3;  McGee  v.  Larramoro. 
50  Mo.  42B.  427:  Davis  &  Co.  v. 
Gemmell.  70  Md.  356.  17  Atl.  359: 
Larger  ^-  Leggett,  30  Mont.  148, 
76  Pac.  950. 

"Post.  S  10S5:  Coxe  t.  Devlne, 
5  HarrlnE.  Del.  375;  Pateraon  t. 
G&ndase<mi,  15  Bast.  62;  Silver  v. 
Jordan.  13S  Mass.  31S.    See  bjiIp. 

5  1097,  note,  post,  S  1080.  note  82. 
»o  ThomKon  v.  Daveniiort.  9  B. 

6  C.  78.  2  Smith,  Lead.  Cna.  212, 
end  see  Mr.  Smith's  note;  Ray- 
mond V.  Crown  aod  Gagle  Mills, 
2  Met.  319;  French  v.  Price,  24 
Pick.  13;  Violett  v.  Powell,  10  B. 
Monr.  347,  52  Am.  D.  548;  Hub- 
bert  V.  Borden,  6  Whart.  79;  Hlg- 
gins  V.    Senior,   8   M.   £   W.   834; 


T.  Drake,  9  M.  ft  W.  T9; 
Brigga  t.  Partridge,  64  N.  T.  3ST. 
21  Am.  R.  617:  Jeasup  t.  Steurer, 

75  N.  Y.  613;  Yougbioghea;  Icon. 
etc  Co.  V.  Smith,  IS  Smith.  Pa. 
340;    Undeke  Sand  Co.   v.   Lery 

76  Minn.  364.  79  N.  W.  314;  Al- 
lison T.  Sultere,  99  G&.  ISl,  25  S. 
E.  11.  Undisclosed  principal  Is 
not  liable  on  negotiable  paper. 
Cragin  v.  LoTell,  109  D.  B.  194.  27 
L..  Ed.  903.  3  Sup.  Ct.  132;  contra. 
Appeal  of  Nat.  Shoe  ft  Leather 
Bank,  55  Conn.  469,  12  Atl.  S*t. 
Nor  on  Inatniment  under  seal, 
Moore  v.  Cranby  Mining  &  Smelt- 
ing Co,,  SO  Mo.  HG;  BenhaiD  t. 
Emery,  4S  Hun,  1E6.  Though  the 
contract  Is  under  seal,  it  a  seal  U 
not  neresaary  to  Its  validity. 
KirBchborn  v.  Bonzel,  67  Wis.  178, 
29  N.  W.  907. 

"I  Cothay  V.  Pennell,  10  B.  *  C 
671.  672, 
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for  sajTDg  that  this  is  so  even  though  he  was  known  to  the 
other  contracting  party  at  the  making  of  the  contract.'"  For 
example,  an  undisclosed  principal  may  sue  on  a  promissory 
note  payable  to  the  agent,  subject  to  the  equities  arising  from 
ihe  transaction."  Or  if  the  agent  of  an  undisclosed  principal 
makes  a  lease  not  under  seal  of  the  latter's  real  estate,  the  prin- 
cipal may  sue  for  the  rent  in  his  own  name,**    But — 

§  1081.  Agent  sue. — The  agent  also,  if  the  principal  does  not 
interfere,  may  in  his  own  name  sue  on  a  contract  which,  by  its 
terms,  is  his  own.  Yet  not  one  which,  though  made  by  him, 
mns  in  the  name  of  his  principal.** 

§  1082.  How  bind  known  principal. — The  forms  of  contract- 
ing which  will  bind  a  known  principal  already  in  a  measure 
appear.  Those  sufficing  in  a  specialty  **  are  adequate  in  a  simple 
contract.  And  the  further  rule  is,  that,  whenever,  on  the  whole 
writing,  illumined  by  its  surroundings,''  the  intent  ^*  is  mani- 
fest to  make  the  principal  a  party,  no  inaccuracy  in  the  lan- 
guage *•  will  defeat  this  construction,  but  the  court  will  hold 
him  to  be  sueh;  *"  or,  by  the  same  rule,  it  will  hold  him  not  to 
be  such."  Express  terms  cannot  be  contradicted  to  show  that 
the  contract  is  between  other  parties  than  it  purports  to  be." 


"  Brooks  V.  Minturn,  1  Cal.  481; 
Eastern  R.  R.  v.  Benedict,  G  Gray, 
561,  66  Am.  D.  384;  Macblas  Ho- 
tel V.  Coyle,  35  Me,  405;  Barry  v. 
Page.  10  Gray,  398;  Ford  t.  WII- 
HaniB,  21  How.  U.  S.  287;  New 
Jersey  Steam  Navigation  Co,  v. 
Mercbante  Bank,  6  How,  U.  S.  344, 
381;  Ruiz  T.  Norton.  4  Cal.  355, 
60  Am.  D,  618;  Woodruff  v.  Mc- 
Gehee.  30  Gai.  158;  Oelrlche  t. 
Ford.  21  Md,  489;  Ames  T,  St. 
Paul,  etc.  R.  R..  12  Minn.  412; 
E^klDS  V.  Boston,  etc.  R.  R.,  19 
N.  H.  337,  61  Am,  D.  184 ;  Talntor  v. 
Prendergast,  3  Hill.  N,  Y,  72,  38 
Am.  D.  618;  Van  Lien  v.  Byrnes, 
1  Hilton,  133;  Erickaon  v.  Comp- 
toa,  6  How,  Pr.  471;  In  re  Mer- 
rick's Estate,  2  Astim,  485;  Hunt- 
ington T.  Knox,  7  Cush.  371;  Gil- 
pin T.  Howell,  5  Barr,  41,  45  Am. 
U.  720;  Baltimore  Coal  Tar,  etc. 
Co.  T.  Fletcber,  61  Md,  Z8S;  Poeter 
T.  Qrabwu.  16G  Uus.  202,  44  N. 


E.  129;  Kelly  t,  Thuey.  143  Mo. 
422,  45  8,  W.  300. 

"  Nave  T.  Hadley,  74  Ind.  155; 
Pollack  v.  Scholl,  64  N.  Y.  Supp. 
879,  51  App.   DlT,  319. 

»*  Bryant  t.  Wells.  56  N.  H.  152. 

»»Colbuni  V.  Phillips,  13  Gray, 
64;  Sbarp  t,  Jones,  18  Ind,  314, 
81  Am,  D,  359 ;  Ackerman  v.  Cook, 
34  Mlaa.  262;  Crosby  t.  Watklns, 
12  Cat.  86;  Devera  v.  Becknell,  1 
Mo.  333:  Gunn  t.  Cantine,  10 
Johns.  387;  Brackney  t,  Shreve, 
Coxe,  33;  Coggbum  v,  Simpson. 
22  Mo,  351;  Doe  v,  Thompson,  2 
Foat.  N.  H.  217. 

MAnte.  5§  1070,  1071. 

81  Ante,  %i  372-376. 

■■Ante,  fS  330-382. 

MAnte,  S  383, 

w  Deering  v.  Thom,  29  Minn,  120. 

« Steamship  Bulgarian  Co.  t. 
Merchants  Desp.  Transp.  Co,,  136 
Mass,  421. 

■1  Bryan  t,  Brazil,  52  lo.  360, 
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But,  where  its  words  are  silent,  there  is  no  contradiction  of 
them  in  the  proof  that  one  of  the  parties  was  agent  for  a  tbird 
and  was  acting  in  the  agency ; "  and,  where  this  fact  appears 
in  the  writing,  it  is  still  more  effective.  The  "rule"  as  ti> 
which  is,  that,  to  quote  from  a  learned  judge,  "when  a  person 
contracts  as  the  ay:ent  of  another,  and  the  fact  of  his  agency  is 
known  to  the  person  with  whom  he  contracts,  the  principal 
alone,  and  not  the  agent,  is  responsible.""* — a  rule  which  evi- 
dently requires  the  qualifications  appearing  in  the  foregoing 
sections.  The  cases  on  this  question  are  in  a  degree  inbarmoni- 
ous;  but,  to  illustrate,  a  note  signed  "J.  A.  Robsou,  agent  for 
his  wife,"  has  been  held  to  bind  the  wife.*'  And  the  simple  sig- 
nature to  a  contract,  "A,  agent,"  by  a  liusband  known  to  be 
acting  for  his  wife,  was  given  the  same  interpretation."  A 
meniorandiiiH  running,  "If  the  Marsh  harvester  don't  work  to 
his  satisfaelton,  he,  W.  Thorn,  can  return  the  machine  to  me, 
and  I  will  return  his  notes  for  the  same.  A.  M.  Scluiell,  agent," 
was  adjudged  to  be  "open  to  proof  that  it  was  the  intetitiuu  to 
bind  his  principal  and  not  himself."  •'    And, — 

§  1083.  Cashier — Treasurer. — By  custom  probably  universal, 
if  the  cashier  of  a  bank,  or  the  treasurer  of  any  other  corpo- 
ration dealing  In  commercial  paper,  indorses  its  bill  or  note 
"A,  cashier."  or  "A,  treasurer,"  the  indorsement  is  not  per- 
sonally A's,  but  the  corporation's;  or,  if  a  bill  or  note  is  made 
payable  to  A,  with  the  title  of  his  office  thus  added,  it  becomes 
the  corporation's,  not  his  own."  Even,  within  this  doctrine,  if 
A  does  not  add  the  name  of  his  office,  its  omiasioQ  may  be  sup- 
plied by  intrinsic  or  extrinsic  evidence." 


••Post,  S§  1083,  1084:  Higglnsv. 
Senior,  8  M.  4  W.  834;  Deerlng  t. 
Thorn,  Bupra;  Mechanics  Bank  v. 
Bank  of  ColutuLia,  5  Wbeat.  328. 

"  Miller,  J.,  In  Bonynge  v. 
Field,  81  N.  Y.  159,  160. 

"Rawllaga  v,   Robson,   70   Ga. 

»"  Bylrgton  v.  Simpson,  131 
Mass,  lea,  45  Am.  K.  314;  Cran- 
dflll  T.  Rollins,  82  N.  Y.  S.  317, 
li3   App.   Dlv.   C18. 

"'  DeeriDg  v.  Thorn ,  29  Mtnn. 
120,  121.  And  see  Lacy  v.  Du- 
biiQue  Lumber  Co.,  43   la.   510. 

»s  Nave  v.  Lebanon  Bank,  8T  Ind. 


204:  Plrat  Nat.  Bank  v.  Hall.  44  N. 
T.  395,  4  Am.  R.  698;  HyiWS  t. 
Griffin,  89  111  134,  31  Am.  R.  7!: 
Hynier  v.  Ijams,  5S  Mil,  470;  St. 
Bank  y.  Fox,  3  Blatch.  431;  Rfilib 
v  RosB  County  Bank.  41  Barb,  B86; 
Bank  of  Genesee  v.  Patchln  Bank, 
3  Kernan,  309;  Humber'a  Ex'rs  t. 
Crabb  Orchard  A  Old  Turnpike  C«.. 
13  Ky.  L.  Rep.  327. 

i»  Bank  of  Utica  t.  Magher,  18 
Johns.  341;  Meehanics  Bank  t. 
Bank  of  Columbia.  5  Wbeac  32G: 
Merchants  Bank  v.  Cenlral  Bank, 
1  Ga.  418.  44  Am.  D.  665. 
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§  1084.  Express  wordfl — (Parol  evidenoe). — It  should  be  con- 
stantly borne  in  mind,  what  perhaps  already  sufficiently  ap- 
pears, that  express  terms  in  a  contract  will  govern  the  par- 
ticular case  to  tbe  exclusion  of  the  foregoing  general  deduc- 
tions. Nor  can  parol  evidence  control  them.  Still,  as  just 
stated,'  it  is  no  contradiction  of  a  contract  which  is  silent  as 
to  the  fact,  to  prove  that  a  party  is  acting  therein,  not  on  his 
own  behalf,  but  for  another.  This  "does  not  deny,"  said 
Parke,  B.,  "that  it  is  binding  on  those  whom,  on  the  face  of  it, 
it  purports  to  bind;'  but  shows  that  it  also  binds  another, 
by  reason  that  the  act  of  the  agent,  in  signing  the  agreement, 
in  pursuance  of  hia  authority,  is  in  law  the  act  of  the  prin- 
cipal."* Tet  where,  in  a  charter-party,  the  agent  declared 
himself  to  be  the  "owner"  of  the  vessel,  the  court  held  that 
parol  evidence  was  not  admissible  to  prove  this  declaration 
false,  and  so  let  in  the  true  owner,  being  the  real  principal,  to 
be  the  party  to  a  suit.* 

§  1085.  Election — (Not  both). — In  those  cases  where  either 
tbe  principal  or  the  agent  may  be  made  the  party,  both  can- 
not be,  but  those  in  interest  will  choose  between  the  two.°  The 
principal  and  agent  are  neither  joint  nor  several  contractors, 
nor  is  the  one  a  surety  for  the  other;  the  agent  is  the  party 
in  fact,  the  principal  is  the  party  in  law.  Therefore,  when, 
knowing  all,  the  party  entitled  to  elect  has  made  his  choice, 
he  is  bound  by  it ; '  and  he  cannot  proceed  either  jointly  or  sev- 
erally against  both,  or,  discontinuing  proceedings  against  one, 
hold  the  other.'    Still,— 

§  1086.  Custom  of  a  trade. — "By  the  custom  of  the  particu- 
lar trade,"  observes  Pollock,  "the  agent  may  be  treated  as  a 


lAnte,  g   1082. 

>That  sucb  evidence  would  not 
be  Kixptei,  see  Hypes  t.  Grlffln,  89 
m.  Ui.  31  Am.  R.  71. 

•  Hlgglns  v.  Senior.  8  M.  4  W. 
834.  844;  Soc  ol  Shakers  t.  Wat- 
son, eg  Fed.  730.  15  C.  C.  A.  632. 
See  Clark  A  Skyles  on  AEency, 
I  291. 

*  Hnmble  v.  Hiiiiter,  12  Q.  B.  310. 
316. 

•Ante.  {{  1079-1081;  Ware  v. 
LoDn.  24  E;.  L.  Rep.  — ,  69  B. 
W.  797. 

•Ante,  It  783,  784;   Barrel!  v. 


Newby,  127  Fed.  656;  see  Hoffman 
V.  Anderson.  24  Ky.  L.  Rep.  44, 
67  S.  W.  49. 

T  Smith,  Cont.  2d  Bng.  ed.  320  et 
seq.,  and  cases  there  cited;  name- 
ly. Paters  on  v.  Gandasequl,  IG 
East,  62;  AddlBon  t.  Gandassequi, 
4  Taunt.  B74;  Thomson  v.  Daven- 
port,  9  B.  A  C.  78.  The  facta  ot 
these  cases  do  not  cover  all  tbe 
ground  of  ttie  propoeltione  In  the 
text,  which  I  have  purposely  made 
ae  broad  as  the  principle  on  whlcb 
they  rest 


iCd 


PARTIES  AND  OTHER  PARTAKERS. 


§g  11187-lOSO. 


contnieting  party,  and  personally  bound,  as  weU  as  bis  prin- 
cipal." • 

§  10S7.  Third  penons. — The  foregoing  general  doctrines 
yield  when  interfering  with  the  legal  or  equitable  rights  of  any 
persons,  Thouy;h  the  principal  sues  or  is  sued  in  his  own  name, 
third  persons,  the  agents,  and  the  parties  will  have  their  just 
claims,  whether  legal  or  equitable,  respected, — too  numerous 
to  be  here  particularized.* 

§  loss.  Joint  agency — (Several). — An  agency  conferred  oa 
two  or  more  persons,  whether  in  terms  "joint"  or  not,  is,  in 
the  absence  of  words  or  circumstances  showing  the  contrary,  a 
joint  agency.  And  it  can  be  exercised  only  by  all  combining, 
not  by  one  or  any  number  less  than  alL"  Even  if  one  becomes 
disabled,  or  if  he  dies,  no  further  act  in  the  agency  can  be  per- 
formed; therefore,  where  it  is  not  coupled  with  an  interest  in 
the  survivor,"  it  is  now  terminated."  But  an  agency,  unlike 
an  interest  in  an  estate,  may  be  joint  and  several  if  it  is  the 
will  of  its  creator  to  make  it  so ;  "  and  then  the  execution  may 
be  by  one  or  by  all,  yet  not  by  more  than  one  and  less  than  all." 
Still,— 

§  1089.  Except. — These  rules  will  give  way  whenever,  and 
as  far  as,  the  evident  intent  of  the  principal  or  the  nature  of 
the  case  indicates  what  is  different.    Thus  where,  by  a  power 


■  Pollock,  Cont  431,  referring  to 
Hunifrey  v.  Dale,  7  Ellis  &  B.  266; 
Dale  r.  Hutntrey,  Eltls.  B.  &  E. 
1004;  Fleet  v.  Murton,  Law  Rep. 
7  Q.  B.  126,  129;  and  Hutchinson 
V.  Tfttham,  Law  Rep.  8  C.  P.  432. 

0  In  re  Merrick's  Egtale,  2  Asiim. 
486;  Foster  v.  Smith.  2  Coldw.  474. 
88  Am.  D.  G04;  Waring  v.  Fa- 
venck.  1  Camp.  85:  ICjmer  y.  Suw- 
ercropp.  1  Camp.  109;  Thomeon  v. 
Davenport.  9  B.  4  C.  78;  Smyth  v. 
Anderaon.  7  C.  B.  21.  39;  Violett  v. 
Powell.  10  B.  Monr.  347,  B2  Am.  D. 
G48;  Burnham  v.  Holt,  14  N.  H. 
367;  Kelley  v.  Munson,  7  Mass. 
319,  5  Am.  n.  47;  Kingman  v. 
Pierce.  17  Masa.  247;  Merrill  v. 
Bank  of  Norfolk.  19  Pick.  32;  Sel- 
kirk v.  Cobb,  13  Gray,  313;  Frailer 
V.  Erie  Bank,  8  Watts  ft  S.  IS; 
Hali  v.  WUIiftma.  27  Vt  405. 

to  Copeland    v.    Mercantile    Ina. 


Co..  6  Pick.  198.  202.  203;  Wilder 
V.  Ranney.  95  N.  Y.  7;  Brennan  v. 
WlDfion.  71  N.  T.  502.  507;  Gr«n 
V.  Miller,  C  Johns.  39,  6  Am.  D. 
1S4;  First  Parish  in  Button  T. 
Cole.  3  Pick.  232,  244;  Kupfer  v. 
South  Parish,  12  Mass.  1S5;  Rol- 
lins V.  Phelps.  5  Minn.  463;  Jew- 
ett  V.  Alton,  7  N.  H.  253;  John- 
Gton  V.  Bingham,  9  Watts  £  S.  G6: 
Low  v.  Perkins,  10  Vt.  532,  33  Am. 
D.  217. 

11  Ante,  §S  1051-1054. 

"Co.  Lit.  181&;  Salisbury  v. 
Brisbane,  61  N.  T.  fil7.  But  acqui- 
escence In  acts  of  the  survivor  as 
agent  takes  the  case  out  of  the 
general  rule.  Davidson  v.  Pro- 
vost. 35  111.  App.  126. 

i>  Slingsby's  Case.  6  Co.  18b. 

nAnte.  S  870;  Story,  Agency.  ! 
42.  referring  to  Co-  Lit.  1S16; 
Com.  Dig.  Atty..  C.  II;  2  Rol  Abr. 
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of  attomej^,  one  constituted  fifteen  persons  named  his  "attor- 
neys jointly  and  separately"  to  do  such  things  as  "they  his 
said  attorneys,  or  any  of  them,  should  jointly  and  separately 
think  proper,"  an  execution  by  four  was  held  to  satisfy  the 
special  terms,"  So,  if  a  will  vests  personalty  (not  land)  in  two 
executors,  with  directions  to  sell  it,  a  sale  by  one  will  be  good ; 
"because  one  executor,  or  one  trustee,  may  dispose  of  personal 
property  to  a  hona  fide  purchaser  without  the  consent  of  the 
other."  "  Or,  since  it  is  the  course  of  business  for  partners  to 
act  by  one  of  them,  if  an  agency  is  given  to  two  in  their  part- 
aership  name,  its  execution  by  one  will  be  good."  And  if  on 
two  persons,  by  separate  instruments,  is  conferred  the  same 
agency,  either  may  perform  alone."  Again,  "if  the  sheriff, 
upon  a  capias  directed  to  him,  make  a  warrant  to  four  or  three 
jointly  or  severally  to  arrest  the  defendant,  two  of  them  may 
arrest  him;  because  it  is  for  the  execution  of  justice,  which  is 
pro  bono  publico."^*  And  the  doctrine  is  general,  that  an 
agency  in  the  public  interest  may  be  carried  out  by  the  ma- 
jority," or  the  majority  of  those  acting  at  a  lawful  meeting." 
§  1090.  Concerning  the  authoritacs. — On  the  subject  of  this 
sub-title,  there  is  some  difference  between  the  earlier  and  later 
decisions;  and,  even  among  the  later,  some  real  or  apparent 
conflict  While,  therefore,  the  foregoing  doctrines  are  all  well 
established,  at  least  iu  the  modem  law,  there  may  be  found 
dicta,  and  perhaps  adjudications,  contrary  to  some  of  them,  or 
qualifying  them.  Possibly  slight  qualifications,  at  one  or  two 
points,  may  properly  be  admissible;  yet  none  of  much  import- 
ance, A  minuter  delineation  would  not  accord  with  the  plan 
of  this  work. 


Feoffment,  p.  8,  R.  1.  40;  Bac  Alir. 
Authority,  C;  Gutbrle  v.  Arm- 
strong, &  B.  ft  Aid.  62S. 

itGutbrle  v.  Armstrons,  supra. 
And  where  the  power  was  vested 
ia  a  partnership,  execution  by  one 
l£  sufficient.  Deakln  v.  Under- 
wood, 37  Minn.  9g,  6  Am.  SL  Rep. 
S2T. 

■•Wilder  V.  Ranney,  95  N.  T.  7, 
12,  opinion  by  Earl,  J. 

"Gordon  v.  Bucb&nan,  S  Terg. 
TL  And  aee  Furlnton  v.  Security 
Ufe  Ins.  etc.  Co.,  72  He.  22. 


>•  Cuahman  v.  Glover,  11  111.  600, 
52  Am,   D.  461. 

"Co.  LIL  1816. 

M  Story,  Agency,  3  42,  note; 
Johnson  T.  Smith,  21  Conn.  627; 
Rex.  V.  BeestoD,  3  T.  R.  592;  Wor- 
cester T.  R.  R.  Commissioners,  113 
tfaSB.  161;  Reynolds  v.  New  Sa- 
lem, 6  Met.  340;  Williams  v. 
School  Dlfltrtct,  21  Pick.  75; 
Sprague  v,  Bailey,  19  Pick.  436; 
Green  v.  Miller,  6  Johns.  39,  41,  5 
Am.  D.  1E4. 

II  Damon  v.  Gnmhy,  2  Pick.  34G. 
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VU.     Unauthorized  Contracts  and  tkeir  Ratification. 

§  1091.  ADthorixatdon  in  fact — B7  estoppel. — The  agent's 
snthorization  in  fact  is  the  sort  chiefly  spoken  of  thus  far  in 
this  chapter.  There  is  another  form,  equally  effective  and  eyen 
more  common ;  namely,  by  estoppel, — a  doctrine  "  widely  ap- 
plicable in  the  law  of  agency.  By  reason  whereof  one  who,  in 
respect  of  another,  so  conducts  himself  or  his  business  that 
I  third  persona  are  entitled  to  deem  the  other  hia  agent,  with 
powers  extending  to  a  matter  in  question,  is,  as  to  third  persons 
dealing  with  the  supposed  agent,  estopped  to  deny  the  agency; 
iQ  other  words,  is  bound  by  bis  seemingly  authorized  act,  the 
same  as  though  the  authority  were  real.*'  The  distinction  be- 
tween these  two  authorizations  is,  in  the  books,  indicated  ia  a 
general  way,  but  not  with  absolute  precision,  by  dividing  agen- 
cies into — 

§  1092.  General  and  special. — It  is  not  easy  to  draw,  by  a 
definition,  the  exact  line  distinguishing  general  and  special 
agents.  Practically  a  special  agent  may  be  defined  as  one  ap- 
pointed for  a  specific  purpose,  or  to  do  a  single  act  or  series 
of  acts,  with  no  powers  open  to  implication;  and  a  general 
agent,  as  one  appointed,  or  by  the  principal  held  out,  to  con- 
duct all  his  business,  or  a  particular  business,  or  to  act  gen- 
erally for  him  in  a  particular  matter." 

§  1093.  Order  of  diacnssion. — "We  shall  consider.  First,  The 
special  agent;  Secondly,  The  general  agent;  Thirdly,  The  rati- 
fication of  unauthorized  acts  of  agency. 


*>  Ante,  i  261  et  seq. 

s»  Ante.  S  288. 

»•  Thla  statement  of  the  distinc- 
tion may  be  open  to  some  crltl- 
clem;  but,  on  the  whole,  I  do  not 
see  that  It  can  be  ImproTed. 
Stair's  denning  1b  a  little  dlSer- 
ent;  namely,  "A  special  agency 
Iiroperly  exists,  when  there  Is  a 
rieleBation  at  authority  to  do  a 
Etngle  act;  a  general  agency  prop- 
erly exists,  where  there  la  a  dele- 
gation to  do  all  acta  connected 
vrltli  a  particular  trade,  buslnees, 
or  employment."  Story,  Agency, 
i  17.  Consult  alBO  Matthews  v. 
Sowle,  12  Neb.  3S8;   Patterson  t. 


Ackerson,  2  Edw.  127;  Irlons  t 
Cook,  11  Ira.  303;  LoudoD.  elc 
b<ic.  V.  Hagerstown,  eta  Bank,  11 
Casey.  Pa.  49S,  78  Am.  D.  390: 
Andrews  t.  Kneeland,  6  Cow.  354 
3B7,  358;  Odionie  t.  Maxcy,  11 
Mass.  ITS,  181;  Williams  v.  MIt 
chell,  17  Mass.  SS.  100.  Story  re 
rera  to  Parker  v.  Kett,  1  Salk.  96 
96;  Whitehead  v.  Tuckett,  16  East 
400,  408;  Anderson  v.  Coonlej,  21 
Wend.  279;  Tomllnson  v.  CoUeU 
3  Blackf.  43S;  and  Walker  v.  Skip 
with,  Meigs,  G03,  33  Am.  D.  lEI 
PhllUpa  t  B.  Mfg.  Co.  T.  Whltsey 
109  Ala.  64e,  20  So.  333. 


§§  1094-1096.]       CONTRACTS  THROUaH  AGENTS.  465 

§  1094.    First.    The  special  agent :~~ 

Adhere  to  anthority. — The  special  agent  binds  his  principal 
only  when,  or  as  lar  aa,  he  pursues  exactly  the  authority  con- 
ferred;" "although,"  adds  Story,  "a  circumstantial  variance 
in  its  execution  will  not  defeat  it."  "  For  example,  a  power  to 
sell,  at  once,  for  a  specified  sum,  cannot  be  executed  after  the 
lapse  of  a  month;  *'  to  sell  "for  ready  money,"  is  not  satisfied 
by  a  sale  on  credit;  *'  for  a  fixed  price,  will  not  make  good  a 
sale  at  a  different  price.**  One,  therefore,  dealing  with  a  spe- 
cial agent,  should  inquire  into  his  authorization;  because  any 
contract  with  him,  not  covered  by  it,  is  invalid." 

§  1095.  Exceeding  anthority. — The  agent's  doing  more  than 
he  is  authorized  will  not  vitiate  what  is  properly  done,  if  the 
two  are  separable ;  otherwise,  it  will."    Thus, —  I 

§  1096.  Seal  or  not. — Within  explanations  already  given,** 
an  unsealed  authority  will  not  qualify  the  agent  to  execute  a 
sealed  instrument;  but,  if  he  does  it,  the  seal  only,  which  is  sep- 
arable from  the  rest,  is  void,  and  the  writing  will  take  effect  as 
a  simple  contract."    Again, — 


»  Baxter  t.  Lamont,  60  III.  237; 
Towle  Y.  Leavltt,  3  Poet  N.  H.  360, 
S6  Am.  D.  195;  Batty  v.  Carawell, 

2  Johns.  IS;  Allen  v.  Ogden,  1 
■Waah.  C.  C.  174;  Ntxon  v.  Hyse- 
rott,  5  Jobns.  EB;  Angel  v.  Pownal, 

3  Vt.  461,  463;  McConnell  v.  Bow- 
dry,  4  T.  B.  Monr.  392;  Rawson  v. 
Curias,  19  ni.  466;  Hayden  v. 
Mlddleaei  Turnpike,  10  Maaa.  397, 
403.  6  Am.  D.  143;  Adams  v. 
Bourne,  9  Gray,  100;  Howard  t. 
Brajthwalte,  1  Ves.  k  B.  202;  Cal- 
land  T.  Lloyd,  6  M.  ft  W.  26;  Un- 
derwood v.  Nlcholla,  17  C.  B.  239; 
Andrews  v.  Kneeland,  6  Cow.  3G4, 
357;  Phcenlx  Ins.  Co.  v.  Gray,  107 
Ga.  110,  32  S.  B.  948;  Forrest  t. 
Vanderbllt,  107  Fed.  734.  46  C.  C. 
A.  611,  52  U  R.  A.  473.  ' 

"Story,  Agency,  t  165;  Boykln 
T.  MclAUchlln,  35  Ala.  2S6;  Eem- 
ingway  v.  Stanaell,  106  U.  S.  399. 

IT  Matthews  v.  Sowie,  12  Neb. 
398. 

'*  Cox  V.  Palmer,  60  Miss.  793. 

>*  National  Iron  Armor  Co.  v. 
Bmner.    4    0.     E.     Green.     331; 


Anonymous,  cited  16  East,  407. 
And  see  Adams  v.  Flanagan,  3fr 
Vt.  400;  Hopkins  T.  Blane,  1  Call, 
361;  Blane  v.  Proudfit.  3  Call.  207, 
2  Am.  D.  646;  Whitehead  t.  Tuck- 
ett.  IE  East,  400. 

"0  SlUlman  v.  Fredericksburg., 
etc.  R.  R.,  27  Grat.  119;  Wooding: 
V,  Bradley,  76  Va.  614;  Strawn  v. 
O'Hara,  S6  111.  63;  Campbell  T. 
Sherman,  49  Mich.  534;  Sexsmitb 
V.  Slegel-Cooper  Co.,  88  N.  Y.  S 
925;  AmerlcuB  Oil  Co,  v.  Ourr,  114 
Ga.  624.  40  S.  E.  7S0. 

»'  Story,  Agency,  j  166;  Dnim- 
rlght  V.  Pbilpot,  16  Ga.  424,  6ff 
Am.  D.  738;  Crozier  v.  Carr,  11 
Tex.  376;  Moore  v.  Thompson.  32 
Me.  497;  Jeaup  v.  City  Bank,  1* 
Wis.  331. 

"  Ante.  {I  1046.  1046. 

>3  Morrow  V.  HIgglna,  29  Ala. 
448;  Baum  v.  Duboia,  7  Wright, 
Pa.  260,  265;  Long  v.  Hartwell,  5 
Vroom,  116;  Dutton  v.  War- 
schauer,  21  Cat.  609,  82  Am.  D.  765 ; 
Worrall  t.  Munn,  1  Selden.  229,  56 
Am.  D.  330;  Wood  v.  Auburn,  etc. 
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§  1097.  Authorized  sale  and  unauthorized  covenants. — If  an 
agent  makes  an  authorized  sale,  but  adds  unauthorized  cove- 
nants, the  former  will  bind  the  principal,  the  latter  not.  SUU, 
as  the  purchaser  can  be  compelled  only  to  what  lie  agreed,  he 
has  his  election  either,  if  the  principal  will  not  ratify  the  cove- 
nants, tn  affirm  the  sale  without  them  or  to  reject  the  whole." 
On  the  other  hand,— 

§  1093,  Unauthorized  credit. — A  purchase  of  goods  and  an 
actual  or  agreed  payment  for  them  are  inseparable;  so  that,  as 
explained  in  another  connection,"  if  a  special  agent  to  buy  them 
is  provided  with  the  money,  but,  contrary  to  instructions,  he 
pledges  his  principal's  credit  for  them,  the  latter  is  to  no  ex- 
tent bound." 

§1099.    Secondly.    The  general  agent : — 

Unauthorized. — In  cases  not  within  the  doctrine  of  estop- 
pel," a  general  agent  can  no  more  than  a  special  one  bind  the 
principal  by  acts  not  covered  by  bis  authorization."    But, — 

§  1100.  Holding  out. — "Within  the  rule  of  estoppel,"  if  one, 
by  words  or  by  conduct,  holds  out  to  the  public,  or  to  an  indi- 
vidual who  acts  upon  the  representation,  that  a  person  indi- 
cated is  his  agent,  either  generally  or  as  to  a  particular  trans- 
action, and  any  party  in  the  one  case,  or  the  special  individual 
in  the  other,  deals  in  good  faith  with  such  apparent  agent,  with- 
in the  apparent  authorization,  he  is  bound;  though,  in  fact, 
there  was  no  authority,  or  the  authority  did  not  extend  to  the 
doing  of  what  was  done."    Thus, — 


R.  R.,  4  Selden,  ICO:  ThoraaB  T. 
Joslln.  30  MlHD.  38S;  Stale  v. 
Spartanburs,  etc.  R.  R.,  S  S.  C. 
129;  Lobdell  V.  Mason.  71  Mlaa. 
887.  15  So.  44. 

'*  Vanaila  v.  Hopkins,  1  J.  J. 
Mar.  286,  19  Am.  D.  92;  Smith  V. 
Tracy,  3GN.  T.  79,  And  see  Brady 
V,  Tofid,  G  C.  B.  K.  B.  592.  Under 
power  to  execiite  quitclaim  <ieed  a 
general  warranty  la  not  void,  but 
good  as  a  guitdaim.  Robinson  v. 
Lowe.  50  W.  Va.  7B,  40  S.  E.  454. 

■6  Ante.  S  1064. 

••Boston  Iron  Co.  v.  Hate,  8  N. 
H.  363;  Jaquea  v.  Todd,  3  Wend. 
83;  Patton  v.  BrKtalo.  10  Ire.  8. 
And  Bee  Liandsdale  v.  Sbackleford, 
Walk.  Ulaa.  149;  Tate  v.  Brans,  7 


Mo.  418;  White  v.  Cooper,  3  Barr, 
130;  Chapman  v.  Am.  OH  Ca.  117 
Ga.  881,  45  S.  E.  2GS. 

"Ante.  S  1091. 

sa  Ante,  i  105"  et  acq.:  Petrie  T. 
Pennsylvania  R.  R.,  13  Vroom, 
448;  Asher  v.  Sutton,  31  Kan.  2S«; 
Robinson  v.  Chemical  N'aL  Bank. 
86  N.  Y.  404,  407;  Reed  v.  Ash- 
burnhara  R.  R..  120  Miias.  43: 
LewlH  V,  Shreveport,  108  U.  S.  283: 
Abrahams  v.  Welller,  87  111.  179, 

as  Ante,  5  1091- 

•0  Lewis  V.  Bourbon,  12  Kan. 
186;  Dodge  v.  McDonnell.  14  Wis. 
553;  Booth  V.  Wiley,  102  III.  84: 
Alrey  v.  Okolona  Sav.  lost.,  33  La. 
Ann.  1346;  Nichoison  v.  Moog,  M 
Ala.    471;     American    Merchants 


g§  1101-1103.]  CONTRACTS  THROUGH  AGENTS.  467 

§  1101.  In  conntinjf-room. — A  payment  of  money  to  one  in 
a  merchant's  counting-room,  ostensibly  intrusted  with  the  busi- 
ness therein,  yet  not  so  in  fact,  is  a  payment  to  the  merchant;  *' 
for  he  had  placed  the  apparent  agent  iu  a  position  to  mislead 
the  other  to  his  injury  if  the  agency  were  not  real,'*  therefore 
he  ought  to  be  responsible  for  what  in  the  ordinary  course  of 
bosiness  followed.**    Again, — 

§  1102.  IntmstiQg  with  business. — One  who  intrusts  another 
vnth  his  business  " — for  example,  places  him  in  general  charge 
of  hia  retail  store,"  or  in  general  superintendence  of  his  foun- 
dry *' — is  responsible  for  whatever  he  does  in  such  business, 
according  to  its  usual  course ;  though,  as  between  principal  and 
agent,  the  latter  exceeded  his  authority,  or  defrauded  the 
former.  And  a  foreign  corporation  is,  as  to  strangers  not  hav- 
ing notice  of  its  rules,  estopped  to  deny  the  power  of  an  agent 
to  make  a  contract  within  its  apparent  functions,  yet  contrary 
to  the  rules."  In  like  manner,  an  insurance  company  must 
bear  the  consequences  of  its  agent's  mistake,  in  wrongly  stat- 
ing facts  correctly  given  him  by  the  insured.**  In  these  cases, 
it  is  important  to  inquire  what  are  the — 

§  1103.  Vaagea  of  the  particnlar  bnsineBS. — Where  the  usages 
of  a  business  are  publicly  known,  the  agent  is  presumed  to  have 
the  full  powers  commonly  exercised  by  an  agent  therein;  so 
that,  though  he  has  not,  third  persons,  without  notice,  are  pro- 
tected in  dealing  with  him  as  though  he  had.**    But  what  is 


Eip.  Co.  y.  Milk,  73  III.  224;  Klng- 
Bley  T.  Fitts,  51  Vt.  414;  KeltoD  t. 
Leonard,  54  VL  230.  See  Ish  v. 
Cnwe,  S  Ohio  St  520;  Heath  v. 
SbMldu-d,  91  Me.  499.  40  Atl.  547; 
Blanke  Tea  A  CoSee  Co.  t.  Trade 
Exhibit  Co.  (Neb.),  98  N.  W.  714. 

<i  Barrett  v.  Deere,  Moodr  ft  M. 
200.  And  see  Leslie  v.  Kalclter- 
bocker  Life  Ins.  Co.,  83  N.  T.  27, 
34. 

•1  Ante,  g  2S4  et  eeq. 

"  De  Baum  v.  Atchison,  14  Mo. 
543;  Dunham  v.  Jackson,  6  Wend. 
22;  LInsley  t.  Lovely,  26  Vt.  123. 

"  Swire  v.  Francis,  3  App.  Cas. 
106;  Phillip  T.  Aurora  LoAge,  87 
Ind.  605;  Long  Bros.  v.  Jennings, 
137  Ala.  190,  33  So.  S57. 

"Wliite  T.   Lelghton,    IB   Neb. 


424;  Feldman  v.  Shea,  6  Idaho, 
717,  59  Pac.  537;  Byxbee  v.  Blake, 
74  Conn.  607,  51  Atl.  535. 

"  Hosklns  V.  Swain.  61  Cal.  338. 

"  Union  Mut.  Life  Ina.  Co.  v. 
White,  lOG  111.  67. 

*'  Farmers  Ins,  Co.  V.  Wililama, 
39  Ohio   St   584. 

*>  Minor  V.  Mechanics  Bank,  1 
Pet  46,  70;  Pickering  v.  Busk,  15 
Eafit,  38;  Whitehead  v.  Tuckett, 
15  East  400;  Wright  v.  Solomon, 
IS  Cal.  64,  79  Am.  D.  196;  Chou- 
teaui  V.  Leech,  6  Harris,  Pa.  224. 
57  Am.  D,  602;  York  County  Bank 
T.  Stein,  24  Md.  447;  Williams  v. 
Getty,  7  Caaey,  Pa.  461,  72  Am.  D. 
757;  Mount  Olivet  Cemetery  v. 
Shubert,  2  Head,  116;  Van  Sant- 
vood  V.  Smith,  79  Minn.  316.  82 
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done  beyond  the  usage,  and  not  within  the  authority  in  fact, 
does  not  bind  the  principal."    And — 

§  1104.  Former  dealinga  tbrong'l]  the  agent. — A  course  of 
dealing  by  the  particular  agent,  sanctioned  by  the  principal. — 
as,  for  example,  in  paying  bills  without  denying  the  authority, 
— will  enable  this  agent  to  charge  his  principal  in  other  similar 
eases,  even  though,  in  truth,  the  anthority  never  existed,  or  has 
been  withdrawn."  Yet  this  doctrine  will  not  protect  one  who, 
while  barguining  with  the  aycnt,  knows  the  facts."    As  to — 

§  1105.  Withdrawal  and  notice. — "WTiere  the  principal  with- 
draws from  the  agent  an  authority,  whether  it  existed  in  fact 
or  by  implication,  he  must  give  due  notice  that  it  has  ceased; 
or  he  will  be  holden  to  any  innocent  third  person  who  deals 
with  the  former  agent,  believing  the  agency  to  continue." 
Anythkig  adequate  to  put  one  on  inquiry  is  notice; "  for,  where 
the  agent  ia  not  authorized  in  fact,  a  third  persou,  to  maintain 
a  claim  against  the  supposed  principal,  must  himself  have  con- 
ducted in  good  faith." 

§  1106.  Thirdly.  The  Ratificalion  of  Unauthorized  Acts  of 
Agency: — 

Voidable — Void — Ratification. — Where,  as  in  the  ordinarj- 
case,  one  ia  good  faith  contracts  with  a  person  whom  he  sup- 
poses to  be  an  agent  while  he  is  not,  or  with  a  real  agent  beyond 
the  scope  of  the  agency,  the  agent"  and  he  have  their  mutual 
liabilities  if  the  as.sumed  principal  refuses  to  ratify  the  act. 


N.  W.  642:  Lytle  v.  Bank  o(  Do- 
thui,  121  Ala.  215,  26  So.  6. 

BO  Pope  V.  Albion  Bank,  E7  N.  Y. 
126.  And  see  Browning  v.  Owen. 
44  Ind.  11;  Mobile  v.  Wood,  9B 
Fed.  537. 

ci  Watts  V.  Devor,  1  Grant,  Pa. 
267;  Farmers  Mutual  Ina.  Co.  v. 
Taylor,  23  Smltb,  Pa.  342;  Davis 
V.  Lane,  10  N.  H.  156;  Miller  v. 
Moore,  1  Craneh,  C.  C.  471;  Maxcy 
MEg.  Co.  V.  Burabam,  89  Me.  533, 
SS  AU.  1003:  Mikles  v.  Hawkins, 
69  N.  T.  S.  557.  69  App.  Dlv. 
253. 

"» Smith  V.  Stanger,  Fe&ke.  Ad. 
Caa.  116;  Curtla  v.  Barrs,  Peake, 
Ad.  Gas.  119. 

D^Lamotbe  v.  St.  Louie  Marine 
By.  and    Dock  Co.,   17   Mo.   204; 


Hancock  v.  Byrne,  5  Dana.  513: 
Beard  T.  Kirk,  11  N.  H.  397;  Di- 
versy  v.  Kellogg,  44  III.  114,  92 
Am.  D.  154:  Longworth  t.  Con- 
well,  2  Blackf.  469;  Baltimore  v. 
Eschbacb,  18  Md.  276;  Planters 
Bank  v.  Cameron,  3  Sm.  ft  M.  609; 
Miinn  v.  ConimlBslou  Co..  15 
Johns.  44,  S  Am,  D.  219:  TruBinan 
V.  Loder,  11  A.  ft  EL  5S9;  Grsfiselll 
Cbem.  Co.  T.  Btddia  Purdmslitg 
Co..  22  Pft.  Super.  Ct.  426. 

»i  WllllamB  V.  Blrbeck,  HotTman. 
359. 

60  Hodge  V.  Combs,  1  Black,  192; 
NatJonal  Life  Ins.  Co.  t,  Mlnch. 
53  N.  Y.  144;  Blasa  v.  Terry.  15G 
N.  Y.  122.  50  N.  E.  953. 

Mpoat,  {{  1119,  1120;  Wilson  v. 
Loeb,  69  111.  App.  445. 


§§  1007-1109.]       CONTRACTS  THROUGH  AGENTS.  469 

If  he  ratifies  it,  the  contracting  having  been  in  the  principal's 
name,  the  agent  is  relieved.'^  As  between  the  principal  and  the 
contracting  third  person,  therefore,  the  contract  is  voidable; 
because  binding  on  such  third  person,  and  good  or  ill  as  to  the 
principal  at  bis  election."'  In  the  few  exceptional  cases  wherein 
it  is  not  in  the  principal's  power  to  ratify  the  contract,"  it  is, 
not  voidable,  but  void.*" 

§  1107.  Elsewhere. — ^The  ratification  of  voidable  contracts 
is  fully  explained  in  other  connections."  The  sort  now  under 
consideration  does  not  differ  in  principle  from  the  rest,  there- 
fore the  expositions  here  may  be  brief. 

§  1108.  Power  of  ratification — Effect, — ^Any  person,  capa- 
ble of  entering  into  contract,"^  in  whose  name  another  as  agent 
has,  unauthorized,  made  one  for  him,"  has  the  power  to  ratify 
it,  rendering  it  good  from  the  beginning,  and  in  all  other  re- 
spects the  same  as  though  the  authority  had  originally  existed.** 

§  1109.  How — As  in  other  eases  of  ratification,  the  principal 
must  have  knowledge  of  the  facts;"  then,  if  he  accepts  the 
benefit  of  the  contract,"  or  if  he  remains  silent  while  he  ought 


•'Berger'a  Appeal,  IB  NorrlB, 
Pa.  *43;  Belmont  v.  Talbot,  21  Ky. 
L.  Rep.  4E3,  61  S.  W.  ESS. 

"  Ante,  gg  611,  617,  905,  924. 

"Ante,  S  g4S. 

MArmltage  t.  Wldoe,  36  Mich. 
121. 

<i  Ante.  Si  286.  642.  614,  620,  679, 
GS3,  844^49,  936-945,  974-976,  996; 
post,  SB  1114,  1222^1226. 

w  Ante.  S  1106. 

u  Tbe  doctrine  applies  only  to 
tbis  class  of  contracts,  not  to 
those  which  do  not  puri>ort  to  be 
the  principal's.  Collins  v.  Suau.  7 
Rob.  N.  Y.  623;  Commercial  Bank 
T.  Jones,  18  Tei.  811;  Hamltn  v. 
SeaTB,  82  N.  Y.  327,  330,  331; 
Keighley  v.  Durant,  70  L.  T.  K.  B. 
662.  App.  Gas.  240,  84  Law  T.  777; 
Hayward  v.  Lanematd,  181  Mass. 
42G,  63  N.  E.  912.  ^ 

•«  WilllamB  V.  Butler,  36  111.  544; 
Indianapolis,  etc.  R.  R.  t.  Morris, 
67  ni.  295;  Pollock  v.  Coben,  32 
Oblo  St.  614;  Sentell  v.  Kennedy, 
29  La.  Ann.  679;  Wilson  v.  Dame, 


68  N.  H.  392;  HIckox  v.  Fels.  SS 
III.  App.  216. 

«=  Roberts  v.  Rumley,  58  la.  301; 
Mann  v.  ^tna  Ins.  Co.,  40  Wla. 
649;  Sheldon  Hat  Blocking  Co.  v. 
Elckemeyer  Hat,  etc  Co.,  90  N.  Y. 
607;  Pollock  V.  Cohen,  32  Ohio  St 
614;  Hovey  v.  Brown,  69  N.  H. 
114;  Beacon  Trust  Co.  t.  Souther, 
183  Mass.  413,  67  N.  E.  346;  Bo- 
hannon  v.  B.  ft  M.  R.  H.,  70  N.  H. 
626,  49  Atl.  103. 

M  Stacker  v.  Smith.  46  Mich.  14; 
Matteson  v.  Blackmer,  16  Mich. 
393;  Strasser  v.  Conklln,  64  Wis. 
102;  Johnson  V.  Bemhelm,  76  N. 
C.  139;  Miles  v.  Ogden,  54  Wis. 
673;  Glover  t.  Dowagiac  Univ. 
Parish,  48  Mich.  6SE;  Dunn  v. 
Hartford,  etc  R.  R.,  13  Conn.  434; 
Vaughn  T.  Sheridan,  60  Mich.  166; 
Fowler  v.  New  York  Gold  Bxch. 
Bank,  67  N.  Y.  13S;  Rugglea  V. 
Washington,  3  Mo.  496;  Hastings 
T.  Bangor  House,  18  Me.  436;  Low 
V.  Conn.,  etc.  R.  R..  46  N.  H.  284; 
Reid  T.  Hlbbard,  6  Wis.  175;  Perry 


no 
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to  sppak,*'  OT  if  by  any  other  act  or  by  words  he  waives  *'  the 
objection  which  he  knows  he  might  interpose,"  he  affirms 
what  was  done  by  the  assumed  agent,  and  the  contract  becomes 
his.  Having  the  choice  of  ratification  or  repudiation,  he  can- 
not recede  fnim  either  when  done.-" 

§  1110.  All  or  none. — The  principal  is  not  permitted  to  ratifj- 
a  part  of  the  agent's  act,  and  repudiate  the  rest."  But  this 
neitlier  permits  a  corporation  to  ratify  its  agent's  ultra  vires 
contriicts,  nor  precludes  it  froia  affirming  those  within  the  cor- 
porate powers." 

Vlll.     Frauds  by  and  to  Agents. 

§  1111.  Authorized  by  principal. — The  doctrine  ia  nniTersal 
in  the  law,  that  one  wiio  commits  any  wrong,  civil  or  eritniiis], 
through  the  agency  of  another,"  incurs  the  same  liability  aa  if 
he  did  it  by  his  own  direct  volition.'*  Within  which  doctrine, 
a  party  who  inspires  his  agent  to  procure  for  him  a  contract  by 
fraud,  sustains  the  same  relation  to  it  as  if  the  fraud  were  his 
personal  act.'*    Again, — 


V.  Mulligan,  5S  Qa.  479:  Fouch  v. 
Wilson,  S9  Ind.  93;  Bolton  v.  Hll- 
lersden,  1  Ld.  Ra7m.  224;  Duncan 
Tf.  Kearney,  72  Conn.  585,  45  AU. 
86S;  Smith  t.  Barnard.  148  N.  T. 
420,  42  N.  E.  1054. 

«i  Walker  v.  Walker,  7  Baxter, 
ISO;  Cairo,  etc.  R.  R.  t.  Mabone?, 
82  111,  73,  26  Am.  R.  299;  Schenck 
T.  Sautter,  73  Mo.  46:  Meyer  v. 
Morgan,  51  Miss.  21,  24  Am.  R. 
617;  Hawkins  v.  Lange,  22  Minn. 
557;  Law  v.  Croas,  1  Black,  533; 
Owsley  v.  Woolhopter,  H  Ga.  124; 
Brieham  v.  Peters,  1  Gray,  139; 
LlniJaley  t.  Malone,  11  Harris,  Pa. 
24:  Calrnes  v.  Bleecker,  IB  Jolms. 
300;  Rohbins  v.  Blandlng,  87 
Minn.  246.  91  N.  W.  844:  Litch- 
field V.  Brown,  70  Fed,  141,  36  0. 
S.  App.  130.  17  C.  C.  A.  28. 

«t  Ante,  Bl  777-808. 

*'  Jones  V.  Atkinson,  68  A1a. 
1C7;  Bailey  v.  King,  41  Conn.  365; 
Warder  v.  Pattee,  57  la.  516;  Mer- 
rlfleld  T.  Parritt,  U  Cush.  590; 
Glov  V.  Kelly,  63  N.  Y.  Supp.  339. 
49  App.  Dlv.  617. 


'0  Andrews  v.  ^tna  Life  Ins. 
Co.,  92  N.  Y.  596.  604.  Compare 
with  Woodward  v.  Harlow,  28  VI. 
3S8;  Reed  v.  Lalliam,  40 Conn. 452: 
Hunter  v.  Cabe,  84  Minn.  187,  8T 
N.  W.  612. 

"  Eberts  V.  Selover,  44  Mich. 
519,  38  Am.  R.  278;  Taslter  ». 
Kenton  Ins.  Co.,  59  N.  H.  43S;  Jos- 
Iln  v.  Miller.  14  Neb.  91:  Crawtorfl 
v.  Bnrkley,  18  Ala.  270;  Hodneil 
T.  Tatum,  9  Ga.  70;  Crans  v.  Hun- 
ter. 28  N.  Y,  389;  AultmBU  Co.  t. 
McDonough.  110  Wia.  263,  85  N. 
W.  9S0. 

T5  Bangor  Boom  Corp.  t.  Wtlt- 
ing,  29  Me.  123. 

Ti  Ante,  i  1026. 

1*  U.  S.  T.  VosB.  1  Cranob.  C.  C. 
101;  1  Bishop,  Crlm.  Law.  i  fiSl: 
Moir  T.  Hopkins,  16  111.  313,  6J 
Am.  D.  313:  Ejtum  y,  Brister,  SE 
Miss.  39l9 

iBLunday  v.  Thomas,  Z60a.5ST. 
B44:  L*wt8  V.  State.  21  Ark.  SOS: 
Kelly  V.  Troy  Fire  Ins.  Co.,  8  WiR 
264;  Cook  Y.  Boyd  (la.).  89  N. 
W.  1063. 
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§  1112.  Unaatboriwd  fraud  in  authorized  agency.— The  rule 
is  civil  jurisprudence  is  still  broader;  namely,  that  the  princi- 
pal is  responsible  for  the  agent's  act,  though  unauthorized, 
within  the  limits  and  in  the  execution  of  the  agency,^'  yet  not 
beyond  those  limits,"  So  that,  if  the  agent,  in  a  particular 
contracting  covered  by  his  authorization,  makes  fraudulent 
representations,  the  other  party  may  treat  them  as  the  princi- 
pal's own,  though  he  did  not  direct  or  expect  them.  Having 
employed  the  agent  to  do  the  thing,  he  must  bear  whatever 
comes  from  the  manner  of  doing.'*    But, — 

§  1113.  Mot  in  line  of  agency. — ^For  an  independent  fraud, 
by  a  special  agent,  not  within  the  scope  of  his  agency,  the  prin- 
cipal is  not  responsible."    Still, — 


"Story,  Agency,  }  452;  Udell  t. 
Atherton.  7  H.  ft  N.  172,  7  Jur. 
H.  B.  777;  Puller  v.  Wilson,  3  Q. 
B.  ES.  67;  Southwlck  v.  Bates,  7 
Cnsh.  33G;  Fhalon  v.  Stiles,  43 
Conn.  426,  "Wltli  respect  to  the 
question,  whether  a  principal  Is 
answerable  for  the  act  of  his  agent 
in  the  courae  of  bis  master's  busi- 
ness, and  for  his  master's  benefit, 
no  sensible  distinction  can  be 
drawn  between  the  case  of  fraud 
and  the  case  of  any  other  wrong. 
The  general  mie  la,  that  the  mas- 
ter Is  answerable  far  every  such 
wrong  of  the  servant  or  ^ent  as 
Is  committed  In  the  course  of  the 
service  and  for  the  master's  bene- 
fit, though  no  express  command  or 
privity  of  the  master  be  prayed." 
Wllles,  J„  In  Barwlck  v.  Bngllah 
Joint  Stock  Bank,  Law  Rep.  2  Ex. 
2S9,  265;  Haskell  v.  Starblrd,  162 
Mass.  117,  26  N.  B.  14.  23  Am.  St. 
Rep.  809;  contra,  where  no  Bclen- 
ler  Is  alleged.  Keefe  t.  Shall,  ISl 
Pa.  90,  37  Atl.  116. 

^1  Kennedy  v.  Parke,  2  C.  B. 
Green,  41E;  Clark  v.  Baker,  2 
Wbart.  340;  Oxford  v.  Peter,  28 
m.  434;  Richarda  y.  Bank  of  Nova 
Sootla,  26  Can.  s,  c.  381;  SanlUry 
Dlat  of  Chicago  y.  Rlcker,  91  Fed. 
833,  34  C.  C.  A.  91. 

^■WlUIs  T.  Martin,  4  T.  R.  39, 


66;  Locke  v.  Steams,  1  Met.  560,  35 
Am.  D.  382;  Jewett  v.  Carter,  132 
Mass,  335;  Robinson  y.  Walton,  5S 
Mo.  380;  Durst  y.  Burton,  47  N.  T. 
167,  7  Am.  R.  423;  Jeffrey  v.  Bige- 
low,  13  Wend.  518,  28  Am.  D.  476; 
Smith  T.  Tracy,  36  N.  Y.  79;  John- 
Bon  T.  Barber,  6  Gllman,  426,  60 
Am.  D.  416;  Henderson  v.  Hall- 
road,  17  Tex.  560,  67  Am.  D.  676; 
Wright  y.  Calhoun,  19  Tei,  412; 
Morton  V.  Scull,  23  Ark.  289;  Un- 
ion Bank  y.  Campbell,  4  Humph. 
394;  Benett  t.  Judaon,  21  N.  Y. 
238;  Ifurray  v.  Mann,  2  Exch.  538, 
540.  See  Perley  v,  CaUln,  31  HI. 
633;  Kennedy y.  McKay,  14  Vroom, 
288,  39  Am.  R.  ESI;  Honaker  v. 
Pocatelico  Blat  BU  of  Ed..  42  W, 
Va.  170,  34  8.  B.  544.  32  L.  R.  A. 
413;  West  Florida  Land  Co.  t. 
Studebaker,  37  Fla.  28,  19  So.  176, 
3  Am.  ft  Bus,  Corp.  Cas.  n.  s.  263. 
And  whether  the  repreaentatlonB 
are  known  by  him  to  be  true  or 
false.  Free  dm  an  v.  Providence- 
Washington  Ina.  Co.,  182  Pa.  64, 
37  Atl.  909,  4  W.  N.  C.  462. 

"Kennedy  v.  Parke,  2  C.  B. 
Green,  416;  Fellows  v.  Oneida,  36 
Barb.  666;  Bchols  y.  Dodd.  20  Tez. 
190;  Kelly  v.  Troy  Fire  Ins.  Co., 
3  Wis.  264;  Spooner  V.  Browning, 
67  L  J.  Q.  B.  (N.  8.)  339.  1  Q.  B. 
528,  78  Law  T.  R.  98. 
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§  1114.  Eatifled  by  principal. — ^If  one,  however  innocently, 
accepts  the  benefit  of  a  contract  made  in  Iiia  behalf  by  another, 
OP  otherwiae  ratifies  it,  he  thea  becomes  responsible  for  any 
fraud  which  entered  into  its  procurement,  the  same  as  though 
committed  in  person.'" 

§  1115.  Fraud  on  a^ent. — A  fraud  practised  on  an  agect  is, 
in  law,  a  fraud  upon  hia  principal," 


IX.     The  rights  and  Liabilities  of  Agents. 

g  1116.  Elsewhere. — In  a  preceding  snb-title,"  we  saw  un- 
der what  circumstances  a  suit  may  be  maintained,  or  not,  be- 
tween the  agent  and  a  third  party  who  has  contracted  with  him. 

§  1117.  Agent's  torts  and  Crimea. — The  command  of  a  prin- 
cipal never  justifies  the  commision  of  either  a  civil  tort"  or  a 
criminal  wrong ; "  therefore  the  agent  incurs  the  same  liability 
as  though  he  did  not  act  under  another,  but  proceeded  self- 
moved.    Ilenee,— 

§  1118.  Agent's  fraud. — ^Though,  to  the  extent  stated  in  the 
last  sub-title,  the  principal  is  responsible  for  the  frand  of  his 
agent,  the  agent  also  is  personally  liable,  the  same  as  thongli 
he  were  acting  for  himself."     But, — 

§  1119  Contracts  in  name  of  principal — (Whether  agent  lia- 
ble).— Except  as  stated  in  a  preceding  sub-title,'*  and  except 
as  is  abotit  to  aj.pear,  an  agent  is  not  personally  responsible  for 


*oNatloaal  Life  Ins.  Co.  v, 
Minch,  E3  N.  Y.  Hi;  Blwell  v. 
ChambeHIn,  31  N.  Y.  611;  Smith 
V.  Tracy,  36  N.  Y.  79;  Lane  t. 
Black.  21  W.  Va.  C17;  Stephens  v. 
Ozbounie.  107  Tenn.  572.  C4  S.  W. 
902;  Campbell  v.  Campbell,  133 
Cal.  33,  G5  Pae.  134. 

»  May  V.  Magee,  66  111.  112. 

M  Ante,  a  1069-1090. 

M  Bell  V.  Josselyn,  3  Gray.  309, 
63  Am.  D.  74!;  Lee  v.  Mathews,  10 
Ala.  6E2,  44  Am.  D.  49S;  JohnEon 
v.  Barber.  5  Gilman.  435,  50  Am. 
D.  416:  Richardson  v.  Kimball,  2S 
Me.  403;  Hardacre  v.  Stewart,  E 
Eap.  103;  Gaines  v.  Brlggs,  4  Bng. 
46;  Etter  v.  Balley,  8  Barr,  442; 
Bennett  v.  Ives,  30  Conn.  329. 
Story    states    the    doctrine    tbus: 


"The  agent  is  personally  liable  to 
third  persons  tor  hU  own  mUIeas- 
ancea  and  positive  wrongs.  But 
he  is  not,  in  general,  for  there  are 
exceptions,  liable  to  third  persons 
tor  bis  own  non-feasances  or  omi^' 
Blons  of  duty  in  the  course  o£  We 
pmployinenL  Hia  liability,  in 
these  latter  cases,  is  solely  to  t>' 
principal."     Story,  Agency,  f  '** 

«»  1  Bishop,  Crim.  Law,  S  356. 

85CuIlen  V.  Thomson.  4  M*'^" 
App.  Cas.  4Z4.  9  Jur.  K.  ^-  *^' 
Swltt  T.  Winterbotliam,  Law  B^S- 
8  Q.  B.  244;  a.  o.  nom.  S«»»^  '' 
Jewsbiiry,  Law  Rep.  £1  Q.  B.  *^'; 
Hamlin  v.  Abell,  120  Mo.  l8!,  *" 
S.  W.  516. 

so  Ante,  H  1069^1090. 
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§  "20.] 

A  contract  which,  in  good  faith,  be  makes  in  the  Dame  of  his 
principal  whom  he  intends:  to  bind."  Even  though  he  hae  no 
anthority,  if  the  other  party  is  equally  with  himself  cognizant 
of  the  facta,  both  being  conclusively  presumed  to  know  the 
law,**  and  if  under  the  facts  and  law  the  principal  in  the  par- 
ticular instance  is  not  holden,  neither  will  be  the  agent,  who  has 
thus  acted  honestly.**  On  this  ground,  a  public  agent,  whose 
functions  are  defined  by  law,*"  therefore  presumably  known  by 
all,  is  not  personally  answerable  though  he  fails  to  bind  bis  prin- 
cipal by  reason  that  he  exceeds  his  authority.*'  And,  on  the 
same  ground,  a  wife,  who  in  procuring  domestic  supplies  was 
acting  as  agent  of  her  husband  abroad,  was  adjudged  not  re- 
sponsible for  those  which  were  furnished  her  after  he,  unknown 
to  either  party,  had  died,"  so  that  his  estate  was  not  holden. °* 
But,  in  cases  where  the  agent  and  the  person  contracting  with 
him  are  not  on  an  equality  as  to  their  knowledge  of  the  facts, 
— whereof  the  agent  is  actually  or  presumptively  cognizant, 
while  the  other  is  not, — he  who  fails  to  charge  his  principal 
charges  himself."  There  are  differences  of  opinion  as  to  the 
nature  of  the  obligation  so  incurred.    Thus, — 

§  1120.  How  a^ent  liable. — ^By  the  English  doctrine,  com- 
monly followed  in  our  courts,  the  agent,  if  in  form  the  contract 
is  the  principal's  cannot  be  holden  as  promisor  therein,  though 
the  contracting  was  unauthorized.  If  he  was  aware  of  his  want 
of  authority,  his  act  was  fraudulent  in  fact;  if  not  aware,  it 
was  fraudulent  in  law;  and,  in  either  case,  the  law  implies  his 
warranty  that  he  had  authority,  or  makes  him  responsible  as 


"  Ratbbon  v.  Budlong,  15  JobnB. 
1;  8eer7  v.  Socks,  29  111.  313;  Qg- 
den  V.  RsymoDd.  22  Coon.  379,  G8 
Am.  D.  429;  Abbey  v.  Cbase,  6 
Coah.  5*;  Whitney  t.  Wyman,  101 
XT.  S.  392;  Alexander  t.  SIzer,  Law 
Rep.  4  e:x.  102;  Neuteld  v.  Bledler, 
37  111.  App.  34;  Brong  v.  Spence, 
B5  Neb.  638,  77  N.  W.  54. 

IB  Ante,  S  461  et  seq. 

"Ware  v.  Morgan,  67  Ala.  461; 
JefU  T.  York.  10  Cush.  392,  395, 
396;  PolhlU  v.  WalUr,  3  B.  ft  Ad. 
114.  124. 

MAnte,   i  993. 

«  Sandford  v.  UcArthur,  IS  B. 
Uonr.  411;  Webster  v.  Lamed,  6 


Met  622.  See  Olifera  v.  Belmont, 
159  N.  Y.  650,  E4  N.  B.  1093. 

B2  Smout  V.  Ilbery.  10  M.  &  W.  1. 

*>  Ante,  3i  1052.  1053. 

MRosalter  v.  Rosaiter,  8  Wend. 
494,  24  Am.  D.  62;  Meecta  t.  Smith, 
7  Wend.  314;  Denting  t.  Bullitt,  1 
Blackf.  241;  Layng  v.  Stewart,  1 
Watts  ft  S.  222;  Peeter  v.  Heath. 
11  Wend.  477.  485,  and  the  casea 
cited  to  the  next  section;  Groeltz 
V.  Armatrong,  125  la.  39,  99  N.  W. 
128.  But  If  the  Intention  Is  In  no 
event  to  charge  the  agent,  this 
rule  does  not  apply.  Codding  v. 
Munson,  52  Neb.  580,  72  N.  W.  846. 
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for  ft  tort.**  Some  of  our  American  courts  hold  tliat,  in  these 
circumstances,  the  agent  is  directly  answerable  on  the  contract, 
as  the  party;  "and  the  name  of  the  person  for  whom  he  as- 
sumed to  act  will  be  rejected  as  surplusage."  "  Probably,  by 
all  opinions,  if  an  agent  contracts,  really  for  himself,  but  osten- 
sibly for  an  unnamed  principal,'^  or  for  a  fictitious  one,"  or  if 
he  has  personally  received  the  benefit  of  the  contract,"  he  is 
liable  upon  it  as  his  own.  In  these  instances,  therefore,  by  all 
opinions,  the  law  holds  him  as  personally  promising,  when  by 
the  outward  fact  he  promises  for  another;  because,  in  truth,  the 
real  or  supposed  other  person  does  not  promise.  Now,  this 
propositiou  covers  as  well  the  case  of  an  agent  who  acts  for  a 
real  principal  without  authority,  as  tlie  one  for  which  it  is  thus 
formulated.  Why,  then,  should  not  all  the  courts  apply  it  as 
well  in  the  one  form  of  the  facts  as  in  the  other?  The  result 
would  be  simply  to  give  the  other  party  aa  election;  he  could 
still  sue  the  assumed  agent,  on  the  implied  warranty,  or  for  the 
tort. 

§  1121.  Responsibility  to  principftl. — The  agent's  responsi- 
bility to  hia  principal  is  various.  Not  to  attempt  a  complete 
enumeration,  he  will  be  answerable  if  negligent  or  careless  in 
the  discharge  of  hia  duties; '  all  his  acts  must  be  in  the  princi- 


«Ante,  !  247;  Smout  v.  Illiery, 
10  M.  &  W.  1,  9;  Ballou  v.  Talbot, 
16  Maea.  461,  S  Am.  D.  146;  Jetts 
V.  York,  4  CUHh.  371.  50  Am.  D. 
781;  PolhlU  V.  Walter,  3  B.  &  Ad. 
114;  Collen  v.  Wright.  7  Ellis  & 
B.  301;  Beattle  v.  Ebury,  Law 
Rep.  7  Ch.  App.  777,  791;  Taylor 
V.  Shelton,  30  Conn.  122;  Lewla  t. 
NicholEon,  IS  Q.  B.  503;  Kroeger 
V,  Pltcairn,  B  Out.  Pa.  311.  47  Am. 
H.  718;  Teele  v.  Otis,  06  Me.  329; 
Bandell  v.  Triraen.  18  C.  B.  78B; 
Pow  T.  Davla,  1  Beet.  &  S.  220,  7 
Jur.  N.  s.  1010;  Eastwood  v.  BaJn, 
3  H.  &  N.  738:  Kent  v.  AOdlcka, 
126  Fed,  112.  60  C.  C.  A.  C60,  To 
maintain  action  In  damages  plain- 
tiff muat  show  agent  represected 
lie  had  authority  to  sign,  when  he 
bad  not  and  bis  represeatatlon 
■was  believed.  Halbot  v.  Lena,  70 
Law  J.  Ch.  125,  1  Ch,  344,  83  Law 
T.  702.  49  Wkly.  Rep.  214. 


•"  Dusenbury  v.  Ellis,  3  Johns. 
Caa.  70,  71,  2  Am.  D.  144;  Palmer 
V.  Stephens,  1  Denlo,  471,  480: 
Sinclair  v.  Field.  S  Cow.  5(3; 
Ilichle  V.  Bass.  15  'La.  An.  6flS: 
Keen<?r  V.  Harrod,  2  Md.  63,  56 
Am.  D.  706:  Weare  v.  Gove.  44  .S, 
H.  196;  Dodd  v.  Blahop.  30  I^- 
An.  IITS;  White  v.  Skinner.  13 
Johns.  307.  7  Am.  D.  381;  Terwil- 
llger  V.  Murphy.  104  Ind.  82;  Wfl- 
liama  v.  Hippie,  17  Pa.  Super.  CL 
81. 

»i  Ante,  S  107G:  Schma.Iti  v.  Av- 
ery, 16  Q.  B.  6ES;  Carr  v.  Jacksoa, 
7  Ejtch.  3B2. 

OB  Rldenour  v.  Mayo,  40  Ohio  8L 
9. 

««  Rallton  V.  Hodgson,  stated  IS 
East,  67;  Temple  v.  Pennell,  113 
la.  729,  99  N.  W.  E67. 

1  Whitney  v.  Martlne,  88  tf.  T. 
535;  Brumble  v.  Brown,  73  N.  C. 
476;  McCrary  v.  Ashbaugh,  44  Mo. 
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pal's  interest,  none  in  his  own; '  or,  if  tie  imdertahes  to  deal 
for  himself  in  his  principal's  affairs,  the  latter  may  appropriate 
the  benefits  derivable  therefrom ; '  he  must  obey  instructions ;  * 
he  must  render  proper  accounts,*  pay  over  moneys,'  and  de- 
liver securities ''  and  otiier  property.'  The  legal  consequences 
of  bis  misbehavior  will  be  obvious.  And  we  have  seen  *  that 
there  are  few  circumstances  in  which  the  agent  will  escape  lia- 
bility if  he  fails  to  charge  his  principal. 

The  Doctrine  of  tkis  Chapter  restated. 

§  1122.  Men,  living  in  communities,  are  necessarily  agents 
and  principals  in  their  own  and  each  other's  transactions, 
almost  continually.  There  never  was  a  person,  of  adequate 
capacity,  who  has  not  been  both.  Hence  the  relation  of  prin- 
cipal and  agent  comes  often  under  review  by  our  courts.  And 
to  it  the  following  propositions  apply : — 

First,  any  act  of  contracting  which  a  man  can  do  personally 
be  can  do,  in  some  form,  by  agent. 

Secondly,  no  formal  authorization  of  the  agent  is  necessary, 
unless  made  so  by  some  special  rule  of  law;  but,  in  fact,  he 
must  be  authorized  when  the  contracting  is  done,  or  it  must  be 
subsequently  ratified  by  the  assumed  principal,  or  the  conduct 


410;  Allen  t.  Suydam,  17  Wend. 
368,  20  Wend.  321,  32  Am.  D.  555; 
Robinson  Macb.  Worha  v.  Vorse, 
52  la.  207;  Schade  v.  Oehner,  133 
Mo.  252,  34  S.  W.  676;  Halnea  v. 
CbHsUe,  28  Colo.  502,  56  Pac.  S83. 
>  Dodd  T,  WakBman,  11  C.  E. 
Green,  484;  Byrd  v.  Hughes,  S4 
in.  174,  25  Am.  R.  442;  Harring- 
ton V.  Victoria  Graying  Dock  Co., 
3  Q.  B.  D.  549;  Whelan  v.  Mc- 
•  Creary,  64  Ala.  319;  Seaalona  v. 
Payne,  113  Ga.  955,  39  5.  E.  325; 
Denamore  v.  Searle,  39  N.  T.  8. 
107G,  7  App.  Dlv.  45. 

•  Ante,  t  T*0;  Wheeler  t.  Wll- 
lard,  44  Vt.  640;  Greenfield  Sav. 
Bank  v.  SlmoDB,  133  bfaas.  415; 
DbtIb  v.  Hamlin.  108  111.  39,  48 
Am.  R.  541;  Motley  v.  Motley,  7 
Ire.  Eq.  211;  Seymour  t.  Shea,  62 
la.  70S;  Morgan  v.  BTlford,  4  Ch. 
D.  352. 


« Adams  V.  Robinson,  65  Ala. 
586;  Hardeman  v.  Ford,  12  Ga. 
205;  Bell  v.  Cuncineham,  3  Pet. 
69;  Miner  v.  Tagert,  3  Blnn.  204; 
Butts  V.  Phelpa,  79  Mo.  302 ; 
Guernsey  v.  Davis,  67  Kan,  378,  73 
Pac.  101;  Dazey  v.  Rolean,  111  III. 
App.  3S7. 

»  Schedda  T.  Sawyer,  4  McLean, 
181;  Dunwldle  r  Kerley.  6  J.  J. 
Mar.  501;  Mattliewa  v.  Wilson,  27 
Mo.  155;  Ridder  v.  Whltlocfc,  12 
How.  Fr.  208;  Means  v.  Rosa,  106 
La.  175,  30  So.  300. 

■«  Seldel  T.  Peschkaw,  3  Dutcher, 
427;  Reed  v.  Dougan,  54  Ind.  306. 

'  Rhlnelander  v.  Barrow,  17 
Johns.  538. 

■  Robertson  v.  Woodward,  S 
Rich.  25L 

■  Ante,  S  1118  et  seq. 
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of  the  principal  must  have  been  such  as  to  estop  him  to  deny 
the  agency. 

Thirdly,  the  agent  stands  in  the  place  of  the  prmcipal ;  wto, 
therefore,  is  bound  by  his  contracts,  and  is  entitled  to  avaU 
himself  of  them,  the  same  as  though  made  by  himself. 

Fourthly,  if  the  agent  acts  as  principal,  he  is  persoQally 
holden;  otherwise,  doing  no  more  than  is  incumbent  on  him  as 
agent,  he  incurs  no  liability. 

Fifthly,  if  persons  deal  with  an  agent,  reasonably  supposing 
him  to  be  a  principal,  they  may  still  have  their  remedies  against 
the  principal,  when  informed  of  their  mistake;  hut,  if  they 
know  how  the  fact  is  while  making  the  contract,  yet  choose  to 
deal  with  the  agent  as  principal,  they  cannot  afterward  recede 
from  their  own  voluntary  bargain,  and  come  upon  the  other. 

Sixthly,  by  the  common  law,  some  exceptions  to  these  rules 
have  been  established  for  specialties;  and,  by  statutes,  there 
have  been  some  as  60  simple  contracts. 

Seventhly,  the  principal  can  in  no  circumstances  avail  him- 
self of  a  contract  fraudulently  procured  by  the  agent,  without 
being  responsible  also  for  the  fraud.  If  he  authorized  it,  he  is 
liable;  if  the  agent,  in  carrj-ing  out  the  agency,  practised  it 
without  authority,  the  principal  is  liable;  if  the  latter  ratified 
an-  unauthorized  contract,  which  had  been  procured  for  hun 
through  fraud,  he  is  responsible,  since  he  cannot  accept  a  part 
and  reject  the  rest. 

Eighthly,  the  agent  is  answerable  or  his  own  fraud,  whether 
the  principal  commanded  it  or  not;  such  command,  if  given, 
is  simply  void.'" 

Ninthly,  one  contracting  as  agent  for  another  warrants  m 
matter  of  law,  to  the  person  with  whom  he  deals,  that  he  is 
such  agent,  and  is  acting  within  his  authorization. 

Tenthly,  the  principal  can  at  ■vvill  discharge  bis  agent,  being 
answerable  to  him  for  any  breach  of  contract  involved  therein. 
And,  by  operation  of  law,  the  agency  is  terminated  by  the  death 
OP  insanity  of  either  principal  or  agent. 

>o  Goodhua  v.  McClarty,  8   La-Ann.  Bt 
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CHAPTER  XLL 

SPBCIAL  SORTS  OF  AGENTS. 

§  1123.  Law's  growth. — ^The  elucidations' of  this  chapter 
will  illustrate,  in  part,  the  maimer  in  which,  otherwise  than  by 
legislation,  the  law  grows.  They  will  show  how  usage  ripens 
into  law;*  and  how  false  is  the  term  "judicial  legislation," 
when  applied,  as  it  often  ia  by  the  misinformed,  to  the  decisions 
of  oar  judicial  tribimals.  The  courts  do  not  make  custom,  but 
the  people  do;  and,  when  what  has  thus  sprung  up  from  the 
people  has  so  grown  as  to  be  Tmivcrsally  recognized  and  fol- 
lowed, the  courts  take,  as  they  should,  judicial  cognizance  of  it. 
The  people,  who  make  the  language,  and  make  the  legislature, 
haTe  thus  created  directly,  and  neither  by  legislative  nor  judi- 
cial help,  what  everybody  calls  law.*  Again,  a  controversy 
arises  between  two  men,  not  stirred  up  by  the  courts,  and  the 
judges  do  what  the  people  require  of  them ;  namely,  decide  it. 
The  primary  command  to  them  is  to  settle  the  controversy ;  the 
secondary,  to  follow  therein,  as  well  as  diligence  and  their  ca- 
pacities enable  them,  the  law.  The  people,  in  requiring  them 
so  to  act,  conclusively  imply  that  there  is  for  the  case  a  law, 
which  they  are  to  find.  "When  they  declare  that  they  have 
found  it,  by  what  right  does  a  man  whose  vision  does  not  dis- 
cern it,  pronounce  the  law  to  be  judge-made  t  Of  necessity, 
our  judges,  who  are  mortal,  and  not  all  of  whom  have  juridical 
minds,  and  not  all  are  deeply  learned  in  the  law,  sometimes  err. 
To  say,  therefore,  that  they  err,  may  be  true.  But  it  is  always 
false  to  declare  that  they,  whose  business  it  is  to  expound  and 
enforce  the  law  which  they  find,  make  law.  "Judge-made  law" 
is  a  thing  absolutely  without  existence  among  us.  That  the 
courts  follow  prior  decisions  is  not  their  fault,  for  the  law  re- 
quires it  of  them.  If  the  law  in  this  respect  is  not  satisfactory 
to  the  people,  the  legislature  should  ordain  its  repeal.* 

§  1124.  Diverse  agencies — (Onstom — Adjadicatdon). — Busi- 
ness, in  a  civilized  community,  creates  its  special  channels,  and 

»  Ante,  g  US.  1  Compare  with  ante,  gs  4-lB. 

*  See  the  entire  chapter,  ante,  fi! 
488-460. 
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therein  it  mostly  flows.  And,  to  a  coasiderable  extent,  the 
different  sorts  of  business  require  agencies  specially  adapted 
«ach  to  itself.  The  sak-sman,  who  assists  the  trader  in  the 
latter 'a  sliop  or  store,  exerciaea  functioua  different  from  those 
of  the  broker.  The  lawyer,  in  conducting  his  client's  cause  in 
court,  ia  an  agent  differing  from  both  the  othera.  ■  A  commis- 
aion  merchant,  too,  is  an  agent,  but  his  functions  are  neither 
those  of  a  saleaman  in  a  store,  nor  of  a  broker,  nor  are  they 
those  of  a  lawyer.  There  are  considerable  numbers  of  agencies 
more  or  leas  differing.  The  general  law  of  agency  governs  all, 
subject  to  such  qualifications  as  come  from  the  special  sort 
These  qualifications  have  been  produced  in  the  two  waya  men- 
tioned in  the  last  section.  Customs  have  ero\Tn  up,  in  each 
particular  agency,  more  or  less  regulating  it.  Some  have  not 
ripened  into  law,  and  parties  who  rely  on  them  must  prove 
them.  Others  have  become  a  part  of  the  law,  whereof  the  courts 
take  judicial  cognizance.*  Again,  a  question  special  to  the  in- 
dividual Bort  of  agency  arises  before  the  courts,  and  they 
cide  it.  "When  the  like  question  next  presents  itself  to  a  tribu- 
nal of  the  same  State,  the  former  decision  will  probably  be  eon- 
trolling;  when,  before  a  court  in  another  State,  it  will  almosi 
certainly  be  followed  if  right,  and  not  improbably  if  wrong.' 
Thus  a  series  of  precedents  create  what,  as  aho^vn  in  the  las1 
section,  is  falsely  termed  "judge-made  law;"  pertaining, 
to  the  law  of  agency  in  general,  but  to  the  particular  sort  oi 
agency.     To  illustrate, — 

§  1125.     Attomcy-at-lmv: — 

Officer  of  court. — According  to  American  usage  at  the  present 
day,  differing  from  the  English,  every  legal  practitioner  is  an 
attorney.  And  an  attorney-at-law  is,  while  he  is  the  client's 
ageut,'  likewise  an  officer  of  the  court  in  which  he  practises.' 
He  has  taken  the  oath  of  his  office  to  be  faithful  to  the  court, 
aa  well  as  to  hia  client,'  And  he  may  be  summarily  punished 
for  official  wrong  doings.*     Now, — 

<  Ante.  S8  37S.  43S-<GO.  Rawle.  191,  2S  Am.  D.  C57:  Bronn 

(Ante,  SS  11-15.  V.  Arnold,  131  Fed.  723,  67  C.  C. 

BSplnks  V.  Davia,  32  Mfss.  152:  A.  125. 

Ingraham  v.  Leland,  19  Vt.  304;  "Champion  v.   Stat^   3  Cold*. 

Valentine  v.  Stewart,  15  Cal.  387;  111;  In  re  Comroodeen  TyabjM.  ! 

E%.  parte  Rogers,  Law  Rep.  3  C.  P.  Eltla  &  B.  319,  4  Jur.  it.  s.  IIOS: 
Morrison  v.  Snow.  26  Utah.  M7, 

T  Close    T.    GilleBpey.    3    Jobna.  72  Pac  B24. 

E26;    Norwich    t.    Berry.    4    Bur.  •2  Bishop.  Crlm.  La'-.-,  S  255: 

2109,  2115,  2116;  Austin's  Case,  6  Pterce  v.  Blake.  2  Salk.  516;  In  re 
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§  1126.  Conseqaently. — In  that  reason  which  constitutes  the 
law,^'  we  discover,  as  resulting  from  the  official  character  of 
the  attorney-at-law,  what  distinguishes  him,  not  widely,  but  in 
some  degree,  from  other  agents.  Thus,  because  he  is  an  offi- 
cer, he  must,  like  other  officers,"  be  presumed  prima  facie  to 
have  done  his  official  duty;  whi(A,  in  this  case,  is,  not  his  duty 
to  his  client,  whose  officer  he  is  not;  but  to  the  court,  whose 
officer  he  ia.  For  example,  a  sheriff,  or  other  officer  of  the 
court  to  serve  process,  must  return  it; "  then,  if  he  does,  his 
certificate  thereof  ia  held  to  be,  presumptively  or  conclusively, 
acording  to  the  nature  of  the  case,  correct ;  and  it  does  not,  as 
would  a  like  writing  from  a  person  not  an  officer,  require  ex- 
traneouB  proof."  Thereupon,  should  a  question  newly  arise  as 
to  an  attorney's  rights  and  acts  in  court,  its  decision  will  create 
no  new  law,  the  judges  will  merely  apply  to  it  the  plain  and 
settled  doctrines  concerning  the  mutual  relations  of  courts  and 
their  officers.  The  case  will  constitute  a  precedent  to  be  cited 
when  other  like  eases  arise,"  and  the  writer  of  a  text-book  may 
have  a  paragraph  on  the  topic;  so  that  new  law  will  seem  to 
have  been  made,  but  in  truth  it  will  be  the  law  which  existed 
before,  though  not  found  expressed  in  terms  in  the  books. 
Thus,— 

§  1127.  Appearance  for  client, — Such  adjudications  have 
already  been  made.  Not  always,  perhaps,  have  the  judges  mak- 
ing them  been  duly  careful  as  to  the  form  of  the  argument;  '• 
but,  at  least,  they  have  established  the  satisfactory  conclusion, 
that  the  official  character  of  an  attorney  creates  the  presump- 
tion of  authority  when  he  appears  in  court  for  a  client;  which, 
though  it  may  be  questioned,  can  be  overcome  only  by  circum- 
stances or  evidence  affirmatively  and  distinctly  controlling. 
Some  of  the  cases  give  even  greater  effect  to  the  presumption 


Percy.  3ft  N.  T.  651;  Anonymous. 
6  Hod.  187;  In  re  Petereon,  3 
Paige,  610;  Baker  v.  Brown,  150 
N.  y.  567,  44  N.  B.  1120. 

"Ante.  SS  14,  15;  Du  Boia  v. 
N.  Y.,  134  Fed.  570. 

Ill  Blabop,  Crim.  Froced.  { 
1131. 

"lb.  J  187;  Lawrence  v.  Rice, 
12  Met.  535,  541;  Gallup  v.  Robin- 
son, 11  Gray,  20;  People  v.  John- 
son. 4  Bndw.  346. 


"Whlthead  v,  Keyes,  3  Allen. 
495,  498,  SI  Am.  D.  673;  Huntress 
V.  TJney,  39  Ma  237;  Kingsbury  v. 
Buctaanan,  11  la.  387;  Owens  v. 
Ramstead,  22  111.  ISI;  Ingrabam 
T.  UcGraw,  3  Kan.  621;  Newton  v, 
St  Bank,  14  Ark.  9,  68  Am.  D. 
363;  Foster  t.  Dryfus,  16  Ind.  168. 

"Ante,  a  10-13. 

uAate,  t  12. 
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of  the  attorney's  authorization."  Bnt,  where  an  act  in  court, 
such  as  the  waiver  of  process,  haa  been  done  by  one  not  admit- 
ted as  an  attorney,  there  will  be  no  presumption  of  authority, 
without  proof  of  which  the  steps  taken  thereon  will  be  erro- 


§  1128.  Other  things. — ^Besides  t^i'j  question  of  appearance, 
there  are  a  few  other  things  depending  on  the  attorney's  beinH: 
an  officer  of  the  court.  But,  in  most  affairs,  he  is  govemeii 
1  by  tlie  general  law  of  agency,  explained  in  the  last  chapter. 
Thus,— 

§  1129.  Changing  attorney. — Since  a  principal  can  discharge 
hia  agent  at  pleasure,'*  so  can  a  client  his  attorney,  or  substi- 
tute another;  simply,  in  the  manner  of  doing  it,  removing  any 
intervening  liens,  and  otherwise  conforming  to  the  law  and  to 
the  rules  of  the  court."  Or,  for  the  like  reason,  and  under 
like  restrictions,  the  attorney  can  withdraw  at  pleasure." 
These  are  results  derivable  from  the  general  law  of  agency: 
and  the  decisions  of  courts  concerning  them  have  simply  added 
to  the  evidences  of  the  law,  they  have  created  nothing, 

§  1130.  Other  deductions — are  easy  and  numerous.  But  a 
mere  illustrative  exposition,  not  a  full  one,  being  the  purpose 
of  this  chapter,  let  us  pass  to — 

§  1131.    Avctioneer: — 

Defined. — An  auctioneer  is  one  who,  dealing  with  assembled 
persons  competing,  sells  property  to  those  who  make  or  accept 
the  offers  most  favorable  to  the  owners."     Now, — 

isWTieeler  v.  Cox,  56  la.  36; 
Anonymous,  1  Sa.lk.  SG;  Hamilton 
V.  Wrlebt,  37  N.  Y.  B02;  Dobbins 
V.  Dupree,  39  Ga.  394;  People  v. 
Mariposa  Co.,  39  Cal.  6S3;  Abbott 
V.  Dutton.  44  Vt.  B4S,  8  Am.  H. 
394;  Smith  v.  Stewart,  e  Jobna. 
Si;  Manchester  Back  v.  Fellowa, 
8  Foat,  N.  H.  303;  Thomas  v. 
Steele,  22  Wis.  207;  Hellman  v. 
McWhennle,  3  Rich.  3G4;  Osborn 
T.  Bank  of  U.  S„  9  Wlieat.  738; 
Clark  V,  Willett,  35  Cal.  534;  Pe- 
nobscot Boom  Corp.  v.  LamBon,  16 
Me.  224,  33  Am.  D.  656;  Flint  V. 
Comly,  95  Me.  251.  49  Atl.  1044; 
Wehleln  v.  Bi:rk,  119  la.  742,  94 
N.  W.  243;  aeo  Pac.  Pav.  Co.  v, 
VUlUch,  m  Cal.  4.  74  Pac.  352. 


But  authority  to  compromise  a 
claim  must  be  proven  by  party  re- 
lying thereon.  Foaha  v.  O'Don- 
nell,  120  Wis.  336,  97  N.  W.  924. 

"  Fowler  V.  Morrill,  S  Tei.  153. 

i»Antc,  §  1050;  O'Neal  v.  Spald- 
ing. 23  Ky.  L.  Rep.  1729.  66  S. 
W.  11. 

19  Yoakley  v.  Hawley,  6  Lea,  670: 
WellB  V.  Hatch,  43  N.  H.  246; 
Hazlett  V.  Gill,  5  Rob.  N.  Y.  611; 
Sloo  V.  Law.  4  Blatch.  263;  Mc- 
Laren v.  Charrler,  6  Paige,  530; 
Gibbons  v.  Gibbons,  4  Harrlng. 
Del.  105;  O'Sullivan  v.  Met  Street 
Ry.  Co.,  79  N.  Y.  Supp.  481,  39 
Misc.  Rep.  26S.  See  Kane  v.  Rose. 
177  N.  Y.  557.  69  N.  B.  1125. 

:oBoyd  V.  Stone,  6  Wis.  240:  U. 
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§  1132.  Origin  and  nature. — ^AnctioDs  and  auctioneers, — tbe 
calling  together  of  people  and  making  sales  to  those  who  will 
purchase  on  the  best  terms  to  the  owners, — arise  spontaneousl? 
oat  of  the  very  nature  of  the  business.  It  would  be  impossible, 
therefore,  that  there  should  not  be  a  custom  defining  their 
methods  and  limits.  And  we  have  seen  that  they  are  matter  of 
public  concern.*'  Consequently  it  has  been  from  early  times, 
and  it  remains,  the  practice  to  license  approved  persons  to  be 
auctioneers,  and  forbid  unlicensed  ones  to  act  as  such.  The 
judges  did  not  make  this  law,  it  came  from  tbe  people  and  from 
legislative  power.  The  auctioneer  is,  on  general  principles, 
entitled  to  be  paid;  and  usage,  which  seems  to  have  partly 
ripened  into  law,  and  partly  to  remain  matter  for  proof  in  each 
case,  has  fixed  the  form  of  payment  to  be  by  a  commission  on 
the  sales,  and  has  not  been  altogether  silent  as  to  the  amount.*' 

§  1133.  rurthw  of  rights  and  duties.— In  other  respects,  the 
righta  and  duties  of  the  auctioneer  have  become  well  defined 


a  T.  Curry,  6  How.  IT.  8.  106; 
Lore  T.  Hall,  3  Terg.  408;  Silver 
Pea  Gold  Mln.  Co.  v.  Harris,  116 
Fed.  439. 

*i  For  tbe  nature  of  legal  defi- 
nitions, see  ante,  9  184,  note.  I 
have  not  observed  Id  tlie  books 
any  satisfactory  definition  of  an 
auctioneer.  Even  Story  puts  what 
seems  to  have  been  meant  tor  a 
definition  very  loosely;  tbus,  "An 
auctioneer  is  a  person  who  Is  au- 
Ihorleed  U>  sell  goods  or  mercban- 
dlse  at  public  auction  or  sale  for 
a  recompense,  or  (as  it  Is  com- 
monly called)  a  commtaalon." 
Story,  Agency,  {  27.  My  definition 
is  silent  as  to  his  remuneration  or 
the  manner  of  It:  in  which  re- 
spect Story's  is  to  be  preferred  it 
this  Is  really  an  element  In  tbe 
question.  Bat  though  ordinarily 
an  auctioneer,  like  any  other 
aeent,  la  paid,  he  is  not  the  less 
anch  if  be  does  the  work  gratul- 
tonsly.  State  v.  Rucker,  U  Ho. 
EGT.  Nor  does  he  cease  to  be  an 
aactloneer  though  he  sella  bis  own 
property.  Bent  v.  Cobb,  9  Gray, 
3BT,  69  Am.  D.  295.  Tberefore  tbe 
81 


definition  may  well  be  silent  as  to 
the  matter  of  agencj'.  Nor  Is  he 
tbe  less  an  auctioneer  though,  sell- 
ing his  own  property,  ha  conducts 
the  competition  by  some  metboif 
other  than  outcry.  Res  v.  Taylor, 
McClel,  3S2,  13  Price,  636.  Story's- 
definltion  Is  defective  In  not  com-- 
prehending  the  auctioneer  of  real 
estate.  Emmerson  v.  Heells,  3' 
Taunt  38,  47;  Dobell  v,  Hutchin- 
son, 3  A.  A  E.  355.  It  may  be  a. 
question  whether  mine  Is  not  de- 
tective in  not  extending  to  sucb  a 
case  as  the  letting  out  ot  the 
beard  ot  paupers  to  Che  lowest  bid- 
der, and  various  other  cases  of 
procuring  a  contract  other  than  a 
purchase  ot  property.  i 

»=Ante,  !  528. 

•»  Robinson  v.  Green,  3  Met.  159. 
161;  Maltby  v.  Christie,  1  Bsp. 
340;  Green  V.  Bartlett.  14  C.  B. 
V.  a.  681;  Succession  ot  Navarro. 
24  La.  Ann.  105;  Gtrardey  v. 
Stone,  24  La.  Ann.  286.  In  stMoe 
States  a  maximnm  rate  ot  com- 
mission la  fixed  by  statute.  Ra- 
basse's  Succession,  61  La.  An.  590, 
26  So.  326. 


4S3 


PARTIES  AND  OTHER  PARTAKERS. 


[g  1134. 


xa  the  law;  but  usage  and  judicial  decision  have  so  grown  up 
together  that,  as  to  some  of  them,  it  is  not  easy  to  say  bow  much 
had  its  origin  in  the  one  and  bow  mueh  in  the  other.  The  anc- 
tioueer  haa  a  lien,  for  his  cimmission  and  expenses,  on  goods 
put  into  his  hands  for  sale ;  he  has  a  special  ownership  in  them, 
and  not  the  mere  custody  of  an  ordinary  agent  or  servant;  he 
may  maintain  against  the  purchaser  a  suit  for  the  price,  though 
the  owner  is  known ;  and  all  this  is  so  even  where  he  sells  the 
goods  on  the  oivner's  premises,  to  bidders  cognizant  of  the 
facts."  Though  these  propositions  involve  more  or  less  of  judi- 
cial decision,  they  are  simply,  so  far  as  they  are  not  usage,  de- 
ductions from  usage;  proceeding,  not  from  judicial  legislation, 
but  from  what  is  otherwise  established  in  the  law.  In  respect 
of  things  not  necessarily  modified  by  the  peculiar  usage,  the  re- 
lation of  an  auctioneer  to  his  employer  is  governed  by  the  rules 
of  agency  laid  down  in  the  last  chapter.    For  example, — 

§  1134.  Viewed  as  ordinary  agent. — Since  the  auctioneer 
holds  himself  out  as  simply  the  seller  of  goods  by  auction,"  he 
cannot  without  special  authority — which,  however,  is  in  prac- 
tice often  given — make  a  private  sale ;  "  nor,  except  under  a 
custom,  can  he  sell  by  auction  on  credit,"  nor  can  he  rescind  a 
Bale  which  he  has  made."  Being  an  agent  in  whom  is  reposed 
a  personal  conlidence,"  he  cannot  delegate  hia  authority  to  an- 
other;" but,  because  it  is  a  general  principle  of  the  law  that 
any  act  which  one  performs  for  another  while  the  two  are  to- 
gether is  the  other's  act  as  well  as  the  personal  act  of  him  who 
does  it,"  the  auctioneer  may  depute  to  another  person  the  mak- 
ing of  the  outcry  and  the  swinging  of  the  hammer."    He  must. 


"Wllllama  v.  MilHngton,  1  H. 
BI.  81:  Minturn  v.  Main.  3  Seiden. 
220;  Grlce  t.  Keariek,  Law  Rep. 
5  Q.  B.  340;  Wooire  v.  Home.  2 
Q.  B.  D.  355:  Seller  v.  Block.  19 
Ark.  5C6;  Hulae  v.  Young,  16 
Johns.  1:  Flanlgan  v.  Crull,  E3  111. 
352. 

"Story,  Agency,  i  27:  Belief  V, 
Block,  19  Ark.  EG6;  Hulae  v. 
Toung.  16  Johns.  1:  Minium  y. 
Main.  3  Seiden,  220:  Blood  v. 
Prench,  8  Gray,  197;  Bolnest  v, 
Lelgnez,  2  Rlcli.  4G4;  McMechen 
v.  Baltimore,  3  Har.  £  J.  fi34. 


»«  Story,  Agency,  t  27:  Marsh  t, 
JeU,  3  FoaL  ft  P.  234:  Daniel  v. 
Adams,  Amb.  495. 

3T  Wltliama  v.  Evans,  Law  Rep. 
1  Q.  B.  &52.  354;  Sykes  V.  Giles. 
6  M.  «  W.  645. 

"  Bolnest  v.  Lelgnez,  2  Rich. 
464;  Nelson  v.  Aldrldge.  S  Stark. 
435. 

"Ante,  B  1067. 

so  Stone  V.  State,  12  Mo.  400; 
Coram.  V.  Harnden,   19   Pick-  482. 

"Ante,  {  1047. 

«■  CMnm.  T,  Harnden,  Bnpr& 
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like  other  agents,  follow  the  mstructions  of  the  principal," 
and  must  pay  over  moneys  and  otherwise  account  to  him.** 
These  are  illustrations  of  the  hroader  truth,  that  an  auctioneer 
is  governed  by  the  general  law  of  agency ;  except  as  to  the  few 
particulars  in  which  custom,  under  judicial  supervision,  has 
built  up  a  rule  special  to  this  sort  of  agent.  And  there  is,  in 
this  branch  of  the  law,  nothing  which  can  with  any  propriety 
be  termed  judicial  legislation. 

§  1135.     Broker.— 

Defined. — ^A  broker  is  one  who,  as  middleman,  brings  persons 
together  to  bargain,  or  bargains  for  them,  in  the  private  pur- 
chase or  sale  of  property  of  any  sort,  not  ordinarily  in  his  pos- 
session. There  are  various  commonly  recognized  divisions  of 
this  craft;"  such  aa  bill  and  note  broker,  exchange  broker, 
insurance  broker,  merchandise  broker,  pawnbroker,  real  estate 
broker,  ship  broker,  stock  broker."    Hence, — 

§  1136.  Functions — (Distingnished  from  auctioneer). — A 
broker  has  no  special  property  in  goods  which  he  may  be  au- 
thorized to  sell,  he  must  sell  them  as  the  principal's  and  at  pri- 
vate sale,  not  at  auction ;  nor  has  he,  on  making  a  sale,  even  im- 
plied authority  to  receive  payment."  He  does  not  commonly 
possess  the  right  of  general  lien."    Consequently — 


"  Bush  v.  Cole,  28  N.  T.  361,  84 
Am.  D.  343;  Hood  v.  Adams,  12S 
Mass.  207;  Williams  v.  Poor,  3 
Crunch,  C.  C.  261. 

"  Tripp  T.  Barton,  13  R.  I.  130; 
Brown  v.  Staton,  2  Chit  353. 

*s  Bouv.  Law  Diet.  Brokers. 

"The  books  give  ua  various 
deflnltions  of  broker;  "tbe  true" 
one.  Bays  Story,  "aeema  to  be,  tbat 
be  la  an  agent  employed  to  make 
bargiains  and  contracts  between 
other  perBona,  In  matters  of  trade, 
commerce,  or  nsTlgatlon,  for  a 
compensation,  commonly  called 
qrokerage."  Storj',  Agency,  !  28. 
And  he  quotes  with  approbation 
tbe  definition  ol  Tlndal.  C.  J.; 
thus,  "A  broker  la  one  who  njokes 
a  bargain  tor  another,  and  re- 
eelvea  a  commission  for  so  doing; 
aa.  for  Instance,  a  atock  broker. 
Bat,  in  common  parlance,  (m«  who 


receives  payment  oI  freights  for 
the  ship  owner,  and  negotiates  tor 
cargoes,  ia  a  broker."  Pott  v.  Tur- 
ner, 6  Bing.  702.  706.  And  see 
Mollett  V.  Robinson,  I«w  Rep.  7 
C.  P.  84,  97. 

«T  Story,  Agency,  Ej  28-32;  Xe- 
nos  T.  Wlckhajn,  Law  Rep.  2  H. 
L.  296;  Falrlle  v.  Fenton,  Law 
Rep.  6  Ex.  169;  Calder  t.  Dobell, 
Law  Rep.  6  C  P.  486;  Baiter  v. 
Duren,  29  Me.  434.  50  Am.  D.  602; 
Touro  V.  Cftssln,  1  Nott  ft  McC. 
173,  9  Am.  D.  680;  McGavock  v. 
Woodllef,  20  How.  U.  S.  221;  Col- 
vin  Y.  Williams.  3  Har.  &  J.  38, 
5  Am.  D.  417;  HIgglns  v.  Moore, 
34  N.  T.  417;  Kock  v.  Emmerling, 
22  How.  U.  S.  69;  Baiiey  v.  Chap- 
man, 41  Mo.  536;  Sheplierd  v.  Hed- 
den,  6  Dutcher,  334. 

i«  Barry  t.  Bonlnger,  46  Hd.  69. 
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§  1137.  In  general. — He  is,  as  to  most  things,  governed  by 
the  general  law  of  agency,  explained  in  the  last  ehapt«r.  And 
there  are  sometimes  local  usages,  which  should  be  taken  iDti> 
the  account.  To  illustrate  the  way  in  which  the  law  of  the  sub- 
ject has  grown  into  its  present  shape  would  be  little  else  tiiao 
a  repetition  of  what  has  already  been  eaid  in  this  chapter. 

§  1138.     Factor  or  commUnon  merchant.-— 

Defined. — These  terms  are  nearly  or  qnite  synnnj-mous.  The 
former  is  the  more  common  in  the  language  of  the  law^  the 
latter,  in  the  language  of  commerce.  The  factor  may  be  au- 
thorized to  buy,  but  commonly  his  function  is  simply  to  sell; 
and  he  is  one  to  whom  goods  are  consigned  to  be  sold,  on  coo- 
mission,  either  in  his  own  or  the  principal's  name,— the  law 
vesting  in  hira  a  special  property  therein.*' 

§  1139.  How  Bell. — The  factor  cannot  sell  at  auction,  his 
sales  may  be,  and  commonly  are,  in  his  own  name;  and,  in  the 
absence  of  any  usage  or  agreement  to  the  contrary,  they  may 
be,  if  he  pleases,  on  credit.'*  He  cannot  barter  the  goods." 
Still,  where  not  otherwise  instructed,  be  may  follow  any  proper 
local  usage,  duly  known  and  proved.'* 

§  1140.  Lien. — A  factor  often  makes  advances  to  his  prin- 
cipal. For  which,  for  his  commissions,  and  for  any  balanef^ 
due  hira,  he  has  a  lien  on  the  goods  in  his  possesion, — differinir 
herein  from  an  ordinary  agent."     But,  for  this  purpose,  he 


»»  Story,  Agency,  5S  33-34a;  Fu- 
entes  t.  Montle.  Law  Rep.  3  C.  P. 
268,  4  C.  P.  93;  Cole  v.  North- 
weatem  Bank,  Law  Kep.  9  C.  P. 
470,  10  C.  P.  364;  Hopklrk  v.  Bell, 
4  Cranch,  164;  Taylor  y.  Wells.  3 
WatiB,  S5;  Rapp  v.  Palmer,  3 
Watts,  17S;  Smart  v.  Sanrtars,  3 
C.  B.  3S0;  Beardaley  t.  Scbmldt, 
120  Wis.  405,  98  N.  W.  23B. 

<oWest  BoylsLon  Mfg.  Co.  v. 
Searle,  15  Pick.  22E;  Goodenow  y. 
Tyler.  7  Mass.  36,  G  Am.  D.  32; 
Goldthwalte  y.  McWhorter.  5  Stew. 
&  P.  2S4;  Byrne  v.  Sehwiag,  6  B. 
Monr.  199 ;  Baring  v.  Corrlo,  2  B. 
A  Aid.  137.  143;  Walker  Co.  v.  Du- 
buque Fruit  ft  Produce  Co.,  113  la. 
428.  S5  N.  W.  614.  53  L.  R.  A.  775. 

*i  Ouerrelro  v.  Peile.  3  B.  A  Aid. 
616.  Factor  to  sell  baa  no  author- 
ity to  pledge  tbe  goods  consigned 
to  Wm.     Halsey  v.  Bird.  99   Fed. 


525.  39  C.  C.  A.  638:  Allen  t.  St 
L.  Bank.  120  U.  S.  20,  30  L.  Ei. 
677.  And  he  must  sell  in  the  otii- 
nary  course  ot  bualness.  Romeo 
V.  Martueei,  73  Conn.  504.  46  All 
1-99.  47  L.  R.  A.  fiOl. 

*'DwlBbl  V.  WLltney,  IS  Pick. 
179;  Btherldge  v.  Binney,  9  Pick. 
272;  Clark  y.  Van  Northwlci.  1 
Pick.    343;    Goodenow    T.    Tyler. 

<s  Kniger  v-  Wllcockfl,  1  Keoj- 
32;  Stevens  v.  Blller.  25  Cb.  D.  31; 
Matthews  y.  Menedger,  2  McUm, 
145:  Jordan  v.  James,  S  Obio.  Si. 
99;  Slnrgls  v,  Slacum,  18  Pick.  M. 
40;  HoIUns  V.  Hubbard.  IGS  N.  T- 
534.  59  N.  B.  317.  And  to  enforce 
thia  Hen  tor  advances  a  ttctar 
may  sell  the  goods  in  his  poaees- 
slon  at  a  fair  market  price,  ttaough 
below  the  price  llmiled  by  his 
principal,  where  principal  lefofes 
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mast  have  actaal  or  potential  possession  of  tte  goods.**  The 
lien  is  a  personal  privilege;  he  may  lose  it  by  delivering  the 
things,*"  by  otherwise  voluntarily  parting  with  his  poaseasion," 
Of  by  tortiously  pledging  them.*'     Now, — 

§  1141.  Legal  conclusions. — Out  of  what  thus  appears  to 
have  sprung  up  from  usage,  under  the  fosterings  of  judicial 
decision,  we  may  derive  whatever  is  special  to  this  class  of 
agents.  For  the  rest,  we  have  only  to  consult  the  geaeral  law 
of  agency.  And  all  this  ia  within  ezplanatious  already  made 
concerning  usage,  which  proceeds  from  the  public,  and  adjudi- 
cation, which  comes  from  the  courts. 

Tke  Doctrine  of  this  Chapter  restated. 

§  1142.  EVom  the  elucidations  of  this  chapter,  we  have  a 
practical  view  of  the  separate  and  connected  forces,  other  than 
legislation,  which,  either  actually,  or  according  to  popular 
ideas,  make  law.  In  real  truth,  the  people  do,  by  their  customs, 
make  it.  They  cannot,  in  this  way,  having  invested  the  legis- 
lature with  all  legislative  power,  enact  a  statute.**  But  that 
they  still  can,  otherwise  than  through  the  legislature,  ordain 
what  has  the  force  of  law,  illustrates  a  general  doctrine  of  the 
utmost  importance  in  our  jurisprudence.  It  is,  that  the  estab- 
lishment of  one  thing  is  not  the  overthrow  of  another  evidently 
not  meant  to  be  discarded ;  but,  in  such  a  case,  each  stands  as 
a  limitation  of,  or  exception  to,  the  other.  Therefore  if,  be- 
fore the  establishment  of  our  constitutions,  it  had  been  the 
practice  of  the  courts  to  create  law  by  their  decisions,  they 
might  continue  to  do  it.  That,  in  truth,  they  do  not  so  proceed 
has  already  been  sutfieiently  explained. 

dtBe,  he  acquires  an  equltatile  lien 
tbereos,  though  they  an  not  In 
his  posaeaalon.  Trlest  v.  Noval,  66 
N.  T.  S.  717,  32  MlBC.  Rep.  386. 

*>  MatthewB  v.  Uanedger,  supra. 

*•  Holly  T.  Huggeford,  8  Pick. 
73.  19  Am.  D.  303.  For  Illustra- 
tions. Bee  Rowland  v.  Dolby  et  al., 
100  Md.  272    E8  AU.  666. 

«  Jarvla  v.  Rogera,  16  Maaa.  389, 
396.  Or  tortlouBly  selllns  them  or 
doing  any  act  amounting  to  con- 
veraloD.  Wblker  Co.  v.  Dubuque 
Fruit  &  Produce  Co.,  113  la.  128, 
85  N.  W.  614.  53  L.  H.  A.  776. 

*t  Bishop,  Written  Laws,  i  36, 


to  repay  Bucb  advances  within  a 
reasonable  time  after  demand. 
Blalsdell  Co.  v.  Lee,  127  N.  C.  366, 
37  8.  E.  609.  But  sale  muBt  be  In 
accord  wltJi  usages  o{  trade  and 
In  the  exercise  of  a  Bound  discre- 
tion. Wllllngham  v.  Rushing,  106 
Ga.  72.  31  S.  E.  130. 

M  Oliver  T.  Moore,  12  Heiak.  482; 
BurruB  v.  Kyle,  66  Ga.  24;  Wlnlw 
T.  Oolt,  3  Selden,  2SS,  57  Am.  D. 
632;  Brown  v.  Wlggln,  16  N.  H. 
312;  Ryttenberg  v.  Schaefer,  131 
Fed.  313.  But  It  baa  been  held 
that  where  factor  makes  advances 
to  principal  on  hie  agreement  to 
cooBlgn  to  blm  certain  merchan- 
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CHAPTEE  Tn.TT. 
PERSONS  IN  PARTNERSHIP. 


§  1143.  BelatioDfl  of  subject, — Business  partoersMps  bave 
grown  out  of  the  same  convenience  aud  necessities  of  trade  as 
the  special  agencies  treated  of  in  our  last  chapter.  And,  like 
them,  they  derive  their  legal  roles  chiefly  from  the  general  law 
of  agency,  modified  in  some  degree  by  usage,  and  made  exscf 
by  judicial  decision.  So  that  this  chapter  is  merely  a  continn- 
ation  of  the  last;  and  to  it  are  equally  applicable  the  exposi- 
tions concerning  custom  and  judicial  legislation. 

§  1144.  On  what  principle. — The  principle  governing  con- 
tracts by  partners  is,  that,  within  the  scope  of  the  partnership 
business,  the  one  who  makes  the  contract  is,  while  acting  per- 
sonally for  himself,  the  agent  for  the  rest.'  And  where  a  ha- 
bility  is  sought  to  be  cast  on  one  as  being  a  partner  with  an- 
other who  primarily  incurred  it,  the  true  test  is,  whether  or  not 
he  either  directly  or  impliedly  constituted  the  other  his  agent, 
with  powers  extending  to  the  transaction.'  Such  being  the 
doctrine  nearly  or  quite  universal,  the  authority  of  a  partner 
to  bind  the  firm  is  mainly  a  deduction  from  what  is  set  down  in 
our  chapter  before  the  last.     Thus, — 

§  1145.  One  partner's  power. — As  to  third  persons,  a  single 
partner  can  bind  the  firm  by  any  simple  contract  within  th€ 
sphere  of  its  operations  as  presented  to  the  public,'    But,  at 


1  Smith,  Cont,  2d.  Eng,  ed.  339; 
Wbeatcroft  v.  Hickman.  9  C.  B, 
K.  B.  47,  8  H.  L.  CtLB.  268.  7  Jur. 
N.  B.  105;  Balrd'a  Case,  Law  Rep. 
5  Ch.  App.  725,  733;  Teager  v. 
Wallac*.  7  Smith,  Pa.  366;  Loudon 
Savings  Fund  Society  v.  Hagers- 
town  Savings  Bank,  13  Casey,  Pa. 
49S,  78  Am.  D.  390;  Bowman  v. 
Cecil  Bank,  3  Grant,  Pa.  33. 

»  Bullen  V.  Sharp,  Law  Rep.  1  C. 
P.  SG,  13  Jmt.  n.  b.  247:  Cox  T. 
Hickman,  8  H.  L.  Cas.  268. 

■  CaUlD  T.  Glldera.  3  Ala.  536; 


Frost  T.  Hantord.  1  B.  D.  Smith 
E40;  Livingston  v.  RooseTelU  ^ 
Johns.  2B1,  4  Am.  D.  273;  NichoU 
V.  James,  130  Mass.  E89:  Thomp 
son  T.  Toledo  Bank,  111  D.  S.  6:9 
One  member  o(  a  partnership  doI 
organized  for  purposes  of  trailt 
cannot  bind  his  co-partnera  bj  a 
note  given  by  him  In  the  fltm 
name.  Dowllng  t.  Nat  Excb. 
Bank,  146  D.  S.  512.  36  L.  Ed.  795. 
But  authority  to  STecute  negoti- 
able paper  on  behalf  of  the  flrdi 
may  be  Implied  Irom  the  nature 
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between  its  members,  the  case  is  different.  Subject  to  limita- 
tions growing  out  of  the  doctrine  of  agency  coupled  with  an 
interest,*  and  perhaps  other  limitations  inherent  in  the  nature 
of  the  partnership,  the  authority  may  be  withheld  from  one  by 
the  others,  or  after  being  given  it  may  be  revoked  even  by  a 
single  dissenting  member ;  whereupon  a  third  person,  who  has 
notice  of  this,  cannot  make  with  the  disqualified  partner  a  con- 
tract by  which  the  firm  will  be  bound."  These  are  obvious  de- 
ductions from  the  general  law  of  agency,  explained  in  the  chap- 
ter before  the  last.    Again, — 

§  1146.  UndiBclosed  partners — (Suing  them). — We  there 
saw  that,  when  an  agent  making  a  contract  in  his  own  name 
does  not  disclose  his  agency,  his  principal,  on  being  discovered, 
is  liable  to  be  sued  thereon."  Applying  this  rule  to  the  matter 
now  in  hand,  one  who  in  ignorance  of  a  partnership  bargains 
with  a  member  in  an  affair  pertaining  to  it,  supposing  himself 
to  be  giving  credit  only  to  the  individual, — or  deals  with  an 
ostensible  firm  while  there  is  in  fact  a  silent  partner, — may,  if 
he  chooses,  on  learning  the  facts,  sue  the  firm  in  the  one  case, 
or  the  whole  firm  including  the  silent  partner  in  the  other,  upon 
the  contract.*  But,  by  the  common  law,  if  he  recovers  judg- 
ment against  a  part  of  the  persons  who  are  thus  joint  promis- 
ors, whereby  the  original  debt  is  merged  in  the  record,  he  is 
too  late  to  sue  the  party  not  theretofore  known.'  In  like  man- 
ner,— 


or  nsa&l  practice  of  tlie  buslnees. 
Tetscb  V.  NelBs.  66  Minn.  469,  69 
N.  W.  31B. 

*  Ante,  f  1061. 

•  Langan  v.  Hewett,  13  Sm.  ft 
M.  122;  Johnston  v.  Dutton,  27 
Ala.  246;  Leavltt  T.  Peck,  3  Conn. 
124.  8  Am.  D  1G7;  Bull  v.  Harris. 
18  B.  Monr.  19G;  Gallway  v. 
Mathew.  10  East.  264;  WUlls  v. 
Dtsod,  1  Stark.  164.  See  Johnson 
V.  Bernhelm,  S6  N.  0.  339;  Wtl- 
klDB  V.  Pearca,  G  Denlo,  641;  s.  o. 
nom.  Pearce  v.  Wtlklna,  2  Comst. 
469.  A  minuter  examination  of 
this  qneatlon  In  the  books  will 
disclose  Bome  discords  In  the  do- 
clilons,  and  some  Judicial  doubts. 
Dawson,  Blackmore  ft  Co.  v.  EI< 


rod,  20  Er.  L.  Rep.  1436,  49  8.  W. 
465;  Wlntermute  v.  Torrent,  83 
Mich.  6EG,  47  N,  W.  3GS. 

•  Ante,  t  1079. 

T  Beckham  v.  Drako,  9  M.  ft  W. 
79;  Drake  t.  Beckham,  11  M.  ft 
W.  315;  Holden  v.  Bloxum,  36 
Miss.  381;  Reynolds  v.  Cleveland, 
4  Cow.  282,  16  Am.  D.  369;  Roth 
T.  MIoore,  19  La.  An.  86;  Tucker 
T.  Peaslee.  36  N.  H.  167;  Baxter 
V.  Clark,  4  Ire.  127;  Given  v.  Al- 
bert. 6  Watts  ft  S.  333;  Blsel  v. 
Hohbs,  6  Blackl.  479;  Griffith  v. 
Buttum,  22  VL  181,  61  Am.  D.  64; 
DlBhon  Y.   Schorr,  19  III.  59. 

B  Ante,  3  877;  King  v.  Hoare,  18 
M.  ft  W.  494;  Kendall  v.  Hamil- 
ton, 3  C.  F.  D.  403. 
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§  1147.  Bringing  suit — Under  faets  of  this  sort,  a  sait 
against  the  party  contracting,  brought  on  behalf  of  the  firm,* 
may,  at  pleasure,  be  in  the  name  of  the  entire  firm,  or  of  the 
individual,  or  part  of  the  firm,  wherewith  the  contract  was  in 
fact  made."*    So, — 

§  114S.  Notice  on  retiring:. — As  an  ordinary  principal,  on 
putting  an  end  to  the  agency,  must,  to  avoid  liability  to  third 
persona  afterward  in  ignorance  dealing  with  the  agent,  give 
due  notice  of  its  termination,"  so  must  a  retiring  partner  give 
notice,  or  he  will  be  responsible  to  those  who  subsequently,  not 
knowing  of  the  dissolution  of  the  firm,  bargain  with  its  remain- 
ing members."  For  protection  against  parties  not  theretofore 
having  transactions  with  the  partnership,  it  may  be  a  general 
notice  to  the  public ;  '*  against  former  customers,  there  must  be 
actual  notice  to  them."  Or,  even  as  to  the  latter,  it  will  suffice 
if  in  any  way  knowledge  of  the  dissolution  actually  comes  to 
them,  or  they  are  duly  put  on  inquiry.^* 

§  1149.  How  s\gn. — A  partner,  in  executing  a  simple  eon- 
tract  in  writing  to  bind  the  firm,  usually  signs  the  firm's  name. 
But  it  is  equally  good  in  law,  if,  instead  of  this,  he  writes  the 
names  of  the  individual  partners."     Still  the  implied  authority 


•Ante,  I  1080. 

loColbay  v,  Fennell,  10  B.  £  a 
671;  Ward  t.  Leviaton,  7  Blackf. 
466;  Wood  T.  O'Kelley.  8  Cush. 
406;  Clarkson  v.  Carter,  3  Cow. 
84;  Clark  v.  Miller.  4  Wend.  G28; 
Rogers  v.  Klchllae.  12  Casey,  Pa. 
293;  Curtla  v.  Belknap,  21  VL  433; 
Trott  V.  Irish,  1  Allen,  4S1;  Coun- 
cil V.  Tea],  123  Ga.  61.  49  8.  E. 
806. 

11  Ante.  S  1105. 

IT  Kenney  v.  Altvater.  27  Smith, 
Pa.  34;  Carmlohael  v.  Qreer.  55 
Ga.  IIC;  Gammon  v.  Huse.  100 
111.  234;  Richards  v.  Hunt,  65  Ga. 
343:  Richards  v.  Butler.  65  Gft. 
693;  Utl  V.  Ha.rvey,  78  Ind.  26; 
Bank  V.  Weston,  159  N.  T.  201.  54 
N.  E.  40.  45  L.  R.  A.  547. 

i>  BackuH  V.  Taylor,  84  Ind.  503; 
Godfrey  v.  Turn  bull,  1  Esp.  371; 
Wright  V.  Pulhain,  2  ChU.  121; 
Gorham  v.  Thompson,  PeaJte,  42. 
Nor,  Indeed,  la  even  euch  notice. 
as  to  sucti  parties.  In  all  circum- 


stances required.  Oaar  t.  Hos- 
gtns,   12  BuEh,  259. 

nHaynea  v.  Carter,  12  HeUk. 
7,  27  Am,  R.  747:  Gilchrist  y. 
Brande,  58  Wis.  184;  Austin  y. 
Holland,  69  N.  T.  B71.  25  Am.  R. 
246;  In  re  Knjeger,  3  Low-  66; 
Holland  v.  Long,  67  Ga,  36;  Stew- 
art V.  Sonnehom.  51  Ala.  126; 
Shamburg  v.  Bugglea.  2  Norrla, 
Pa.  148;  Graham  v.  Hope,  Peake. 
154;  Neal  y.  Smltb  ft  Co.,  116 
Fed.  20;  see,  Cent.  Nat.  Bank  t. 
Frye,  US  Mass.  49S. 

15  Uhl  V.  Binganian,  78  Ind.  365; 
Laird  v.  Ivens,  45  Tex.  621;  Love- 
joy  V.  Spafford.  93  U.  S.  430;  Gil- 
christ V.  Braude,  supra;  Auaiin 
V.  Holland,  supra. 

ifl  Patch  V.  Wheatland,  8  Allen, 
102;  Hoiden  v.  Bloxum.  36  Ules. 
3S1;  McGregor  v.  Clereland,  S 
Wend,  475;  Norton  v.  Sej-niour,  S 
C.  B,  792.  And  see  Maynaid  ». 
Fellows,  43  M.  H.  ZGS. 
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of  one  partner  to  sign  for  another  is  to  employ  therein  the  name 
which  the  partnership  holds  out  to  the  public ;  and  any  such 
or  so  great  departure  as  infers  a  transaction  not  on  aceotmt  of 
the  particular  firm,  will  leave  the  signature  obligatory  only  on 
him  who  executes  it>'  This  question  is  partly  for  the  jury; 
yet,  within  the  rule  thus  appearing,  "The  Newcastle  Coal  Com- 
pany" is  not  the  same  name  as  "The  Newcastle  and  Sunderland 
Wall's  End  Coal  Company;"  "  nor  is  "John  Blurton  &  Com- 
pany" the  same  as  "John  Blurton.""  For  practical  reasons, 
a  seal  should  not  be  attached  unless  required  by  law ;  and,  when 
it  is,  the  proper  formalities  should  be  observed.    Thus, — 

§  1150.    Imtruments  under  seal.- — 

How  practically. — Whatever  be  the  strict  law  as  to  the  va- 
rious possible  methods  of  executing  a  specialty  by  a  partner- 
ship, practically  the  individual  names  of  the  partners  should 
be  given  in  the  body  of  the  instrument,  with  the  recitation 
that  they  are  partners  composing  a  firm  also  named ;  and  each 
partner  should  with  his  own  hand  subscribe  his  name  opposite 
his  several  seaL  This  will  certainly  be  right,  the  proof  be  easy, 
and  no  unpleasant  questions  of  law  or  fact  can  follow.*"  In- 
quiring, next,  after  the  indispensable, — 

§  1151.  Power  of  one  partner. — Since  a  partner,  acting  for 
his  firm,  binds  the  other  members  simply  because  he  is  their 
agent,"  it  follows  that  he  cannot  validly  execute  for  all  an  in- 
strument under  seal;  except  pursuant  to  a  sealed  authoriza- 
tion,*'— a  thing  not  within  the  ordinary  course  of  partnership 
dealings.  So  that,  as,  for  example,  the  title  to  real  estate  does 
not  pass  without  deed,  one  partner  cannot  convey  away,  either 
absolutely  or  in  mortgage,  the  firm's  lands;  his  deed  transmit- 
ting nothing  beyond  his  own  interest.**  Nor  is  this  otherwise 
though  the  partnership  articles  are  sealed;  "unless,"  said  Lord 
Kenyon,  "a  particular  power  be  given  for  that  purpose."  **     If 


"Kirk  V.  Blnrton.  9  U.  ft  W. 
:S4. 

10  And  compare  with  ante,  il  111, 
112,  lis.  342-348,  SET,  362.  426, 
Tn-775. 

»ADte,  3C  1143,  114^ 

»ADte,  i  104E. 


"Goddard  t.  Renner,  57  Ind. 
632;  PrlDtup  v.  Turner,  65  Ga.  71. 
See  Chltteaden  v.  Qerman-Amerl- 
can  Baok,  27  Uinn.  143;  poet,  i 
11G2. 

iiHarrlBon  t.  Jackaon.  7  T.  R. 
207,  210;  McCuUougb  v.  Sommer- 
vUle,  S  Leigh,  415;  Gerard  v. 
Basse,  1  Dall.  119,  1  Am.  D.  226; 
Trimble  v.  Coono,  2  A.  K.  Mar. 
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the  partners  are  together,  and  one  with  the  concmrence  of  the 
rest  signs  the  firm's  name  opposite  several  seals  or  one,  it  is 
good ;  '*  because,  by  reason  of  the  presence,"  the  act  of  the  one 
is  the  act  of  all." 

§  1152.  Dnauthomed  sealing,  so  not  firm's  deed. — If  an  or- 
dinary agent,  with  power  to  execute  for  bis  principal  a  simple 
contract  but  not  a  specialty,  aSixes  a  seal,  it  is  rejected  as  sur- 
plusage, and  t'le  instrument  takes  effect  as  an  unsealed  written 
contract.'*    Then,  if  a  partner  is  tlie  agent,  not  duly  autliorized 


37E,  12  Am.  D.  411:  LamMen  t. 
Sharp.  9  Mumpb.  324;  Hart  v. 
Withere,  1  Pa.  ZS5.  21  Am.  D.  382; 
McDonald  v.  EggleBtan,  26  Vt, 
154.  60  Am.  D.  303;  Pierson  t. 
Hooker,  3  Jobne.  6S.  3  Am.  D.  4GT: 
DoDaltlioa  V.  Keodall.  2  Qa.  Dec. 
227;  Napier  t.  Catron,  2  Humph. 
534;  Morris  t.  Jones.  4  Harrlng. 
De].  428;  Henry  v.  Gates,  26  Mo. 
315.  On  tlie  other  bani).  not  quite 
conulstentlf  with  this  doctrine  or 
otber  sound  legal  principle,  there 
are  cases  which  seem  to  hold  that. 
If  there  is  a  prior  oral  authority 
or  subsequent  oral  ratification 
from  the  otber  parlners.  the  In- 
Gtrument  will  constitute  the  firm's 
deed.  Grady  v.  Robinson,  2S  Ala. 
289;  Herbert  v.  Hanrlck.  16  Ala. 
581;  Drumrlgbt  v.  Pbllpot,  16  Ga. 
424,  60  Am.  D.  738;  Shirley  v. 
Fearne,  33  Miss.  6B3,  CB  Am.  D. 
375;  Haynes  v.  Seacbreat.  13  la. 
455;  Ely  V.  Hair,  16  B.  Monr,  230; 
Pike  r.  Bacon,  21  Me.  280,  38  Am. 
D.  259;  Caily  v.  Shepherd,  11  Pick. 
.  400.  22  Am.  D,  379;  Clement  t. 
Brush,  3  Johns.  Cas.  ISO;  Swan 
T,  Stedman.  4  Met.  S48:  Fox  v. 
Xorton.  9  Mich.  207:  Owlna  v. 
Rooker,  24  Mo,  290;  Smith  v. 
Kerr.  3  Comst.  144;  Oram  v.  Se- 
ton.  1  Hall,  2G2;  Bond  v.  Aitkin.  6 
Watts  ft  S.  1S5,  40  Am.  D.  BBO; 
Johns,  T.  Battln,  6  Casey,  Pa.  84; 
Herzog  t.  Sawyer,  61  Md.  344; 
Lowrey  v.  Drew,  18  Tex.  786;  Wil- 
son V,  Hunter,  14  Wis,  683,  80  Am. 
D.  795,  And  see  Walsh  v.  Len- 
non,  98  111.  27,  38  Am.  R.  75.    The 


later  cases  seem  to  adhere  to  the 
rule  as  staled  fn  this  note.  Mil- 
ler V.  Royal  Flint  Glass  Works, 
173  Pa.  70,  33  Atl.  350.  37  Wkly, 
Notes  Caa.  360;  RoTelsky  »- 
Brown.  92  Ala.  522.  25  Am.  SL 
Rep.  S3,  9  So.  182;  Union  Kit 
Bank  V.  Bank  or  K.  C.  13G  D.  S. 
223.  36  L.  Ed.  311.  The  dlstlnctioo 
seems  to  be  that  a  partner  bas  no 
Implied  authority  lo  bind  hU  co- 
partners by  a  sealed  Instrument, 
but  actual  parol  authority  Is  suffi- 
clenL  Some  cases  dlattnguish  bfr 
tween  a  deed  and  a  contract 
under  seal.  M.  C.  NeaJ  Pipe  * 
Foundry  Co.  v,  Waltman,  lU  ^.  C. 
178.  19  S.  E.  109.  post,  a  1167- 
1172. 

"  Ball  T.  DunBterrllle.  4  T.  B. 
313;  Day  t.  I,jiHerty,  4  Ptke.  450; 
Lee  V.  Oastolt.  1  Pike,  206;  HeD- 
(ierson  v.  Barbee.  6  Blackt  2«; 
Price  V.  Alexander.  £  Greene,  la 
427,  52  Am.  D.  626. 

^0  Ante,  S  345,  1047,  1048. 

!7  And  see  United  SUtea  T.  Ast- 
ley.  3  Wash.  C.  C,  508;  Fleming 
v.  Dunbar,  2  Hill,  S.  C.  632;  Modi- 
sett  T.  Llndley,  2  Biachf,  119; 
Posey  T.  Bullitt.  1  Blackt.  99; 
Flchthorn  v.  Boyer,  G  Walls.  159, 
30  Am.  D.  300;  Mackay  v.  Blood- 
good,  9  Johns.  285;  LitUe  v.  Haz- 
ard, 5  Harrlng.  Del.  291;  Oreef 
v.  Ferguson,  56  Ark.  324, 19  S,  W. 
966. 

"Ante,  S3  111.  1046,  1049;  Wii- 
dron  V.  HuEhes,  44  W.  Va.  1^6, 
29  S.  E.  60&. 
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by  his  copartners,  bat  acting  for  both  himself  and  them,  how  is 
it  t  We  come  here  upon  an  apparent  chaos  in  the  authorities.  A 
written  contract  will  always  be  so  construed  as,  if  possible,  to 
have  legal  effect,  and  carry  out  the  manifest  purpose  of  the 
parties.**  But  where  a  deed  is  meant  to  be  that  of  an  entire 
firm,  and  in  law  it  can  be  that  only  of  one  member,  this  rule 
is  not  satisfied  if  it  is  interpreted  as  the  act  of  the  one.  In  such 
a  case,  assuming  the  partner  not  to  be  authorized  to  make  even 
a  simple  contract  binding  the  rest,  the  whole  would,  in  reason, 
seem  to  be  void  or  voidable."  But,  since  a  writing  which  was 
intended  to  be  a  deed  of  realty,  yet  is  imperfect  from  want  of  a 
seal,  is  in  law  an  agreement  to  convey," — in  other  words,  a  con- 
veyance in  equity, — ^it  would  seem  to  follow  that  a  deed  of  part- 
nership lands,  from  a  partner  who  had  an  unsealed  authority, 
might  perhaps  be  constmed  as  transmitting  a  legal  title  from 
him,  and  an  equitable  from  the  other  partners.  StiU,  as  plainly 
he  meant  to  stand  simply  on  an  equality  with  them,  it  may  be 
the  sounder  interpretation  to  reject  his  seal  with  theirs;  so 
that,  as  to  all,  the  effect  will  be  an  equitable  bargaining  away 
of  the  land.  These  questions,  and  analogous  ones,  presenting 
many  varying  aspects,  are  inherentiy  difBcolt  because  of  the 
confiiets  of  legal  principles  involved  in  them.**  Some  of  the 
adjudged  cases  are  cited  in  the  note."  The  just  solution  may 
not  always  be  tbe  same  in  States  wherein  specialties  have  been 
reduced  to  the  analogies  of  simple  contracts,  as  in  those  where 
the  purer  common  law  prevails. 

Tke  Doctrine  of  this  Chapter  restated, 

§  1153.    The  power  of  partners  to  bind  one  another  by  con- 
tract pertains  to  the  law  of  agency.    Each  acts  as  agent  for  the 

tntn      SI    SHA.     ■»■)      SSti     atn         Pa     JR7     1     Am 


i>Antfl.  3t  SiJO,  3S3,  384,  391. 
394;  2  Sannd.  Wms.  ed.  96b,  note; 
Randel  v.  Chesapeake  A  Delaware 
Canal.  1  Harring.  Del.  161;  Stock- 
ton V.  Turner,  7  J.  J.  Mar.  192; 
Buflh  V.  Watkins.  14  Beav.  426: 
Milbourne  v.  Simpson,  2  Wils.  22. 

*«  Ant«.  a  347,  348. 

*i  Ante,  i  394. 

■1  Ante,  S  994.  DOt«. 

H  Banorgee  v.  Hover.  S  Haas. 
11,  4  Am.  D.  17;  DUlon  v.  Brown, 
11  Gray,  179,  71  Am.  D.  700;  Mil- 
ton V.  Mosber,  7  Met  244; 
-  Bclimertz   v.   Shreeve,   12    Smith, 


Pa.  467.  1  Am.  R.  439;  Lncas  T. 
Darlen  Bank,  2  Stew.  2S0;  Human 
V.  CuDlire.  33  Mo.  316;  Qunter  v. 
Williams,  40  Ala.  661;  McCullough 
V.  SommerviUe,  8  Leigb.  416;  Dan- 
iel V,  Toney,  2  Met  Ky.  623;  Hoe- 
hlnson  v.  Eliot.  13  Smith,  Pb.  393; 
Dodge  V.  McKay,  4  Ala.  846;  Scott 
V.  Danaby,  12  Ala.  714;  Massey  v. 
Pike,  20  Ark.  92;  Smith  v.  Tap- 
per, 4  Sm.  ft  M.  261.  48  Am.  D. 
483;  Turbevllle  t.  Ryan,  1  Humph. 
113,  34  Am.  D.  622;  SUrllng  v. 
Bock,  40  Mltuu  11,  41  N.  W.  236. 
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others,  and  principal  for  himself.  But  the  agency  docs  not  ex- 
tend to  the  making  of  specialties;  wliicii,  therefore,  though  re- 
lating to  the  partnership  business,  should  be  executed  by  the 
sevpral  members  of  the  firm  as  iDdiriduals.  TJudoubtedly,  if 
they  chose,  they  could,  in  their  articles  of  copartnership,  by  an 
express  provision,  authorize  each  partner,  or  a  particular  one, 
to  enter  into  contracts  under  seal  in  behalf  of  all,  provided  the 
articles  were  themselves  under  seal.  This  would  not  be  con- 
venient for  persona  dealing  with  the  firm;  beenuse,  in  pru- 
dence, he  who  accepts  a  sealed  instrument,  executed  by  any 
agent,  should  have  under  his  control  the  means  of  proving  the 
agency. 

In  simple  contracts,  which  constitute  the  ordinary  bargain- 
ings of  partners,  there  are  no  similar  technical  rules;  but  the 
contract  of  one,  made  in  the  firm's  name,  within  the  scope  of 
the  partnership  business,  has  precisely  the  same  effect  oa  though 
signed  by  alL 


§g  1154.-1157.] 


OTHERS  UNINCOBPOBATE. 


OHAPT*nt  yr.TTT, 


OTHBR  UNINCORPORATB  ASSOCIATIONa 


§  1154  Oomparsd  with  partQerships. — While  pftrtnera  con- 
tract under  the  general  lav  of  agency,  slightly  modified  by 
such  osagea  and  jadicial  determinations  as  relate  to  this  spe- 
cial branch  of  it,'  associations  which  are  neither  partnerships 
nor  corporations  contract  under  the  same  general  law;  and 
the  modifying  usages  and  decisions,  if  any,  are  those  which 
eoneem  the  particular  sort  of  association,*    Moreover, — 

§  1155.  States. — In  England  and  generally  in  our  States, 
there  are  statntes  more  or  less  regulating  various  classes  of 
Tolnntary  associations;  some  making  those  of  the  particular 
sort  guaxi  corporations,  some  providing  a  special  manner  of  su- 
ing them,  some, — but  the  provisions  are  so  differing  that  even  a 
general  enumeration  is  not  here  desirable.  The  practitioner 
should  look  carefully,  under  this  head,  into  the  statutes  of  his 
own  State ;  but,  in  a  work  like  the  present,  any  attempt  to  help 
him  therein  would  result  in  more  confusion  than  profit  Leav- 
ing out  of  view  these  statutes, — 

§  1156.  PartnershipB  by  other  namea.— There  are  associa- 
tions which,  while  not  called  partnerships,  are  such  in  law;  for 
example,  joint-stock  companies,*  and  there  are  others.*  The 
doctrines  of  this  chapter  do  not  apply  to  them. 

§  1157.  Members  not  bind  each  other. — Mere  membership, 
in  an  association  of  the  sort  we  are  now  considering,  gives  the 
member  no  authority  to  bind  either  another  member  or  the 
association  at  large  by  any  contract.'  But  membership  may, 
in  a  particular  ease,  be  an  element  which,  added  to  other  facts, 
will  create  such  authority  or  a  presumption  thereof.     Thus, — 


1  Ante,  K  440,  1143,  1144. 
1  See  tlie  whole  chapter,  ante, 
gg  43S-460. 

•  TowDsend  v.  Ooewey,  19  Wend. 
424,  428,  31  Am.  D.  G14;  Williams 
V.  Bank  of  Mlcblgan.  7  Wend. 
S39,  642;  CroeB  v.  Jackson,  6  Hill, 
N.  y.  47S,  480;  In  re  Frr,  4  Phllad. 
129. 

*  Cutler  V.  Tbomu.  25  Vt,  73; 


Walls  T.  Oatea,  18  Barb.  654;  Clark 
T.  O'Rourke,  111  Mich.  108,  69  N. 
W,  147;  Bennett  v.  lAthrop,  71 
Conn.  613,  42  Atl.  634. 

»Todd  V.  Emly.  7  M.  ft  W.  427; 
s.  c  &fter  a  new  trial,  8  H.  ft  W. 
606,  BIO;  Plemyng  v.  Hector,  2  M. 
ft  W.  172;  Cmm'B  Appeal,  16 
Smith,  Pa.  474;  Downins  v.  Msnn. 
3  E.  D.  Smith  36. 
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§  1158.  niostratioos. — If  persons  associate  to  procure  a 
charter  for  a  bank,  then,  at  a  regular  meeting  not  attended  by 
all,  those  present  appoint  an  a^ent  to  apply  to  the  legislature 
for  the  charter, — a  step  necessarily  contemplated  in  the  very 
act  of  so  associating, — whereupon  the  agrent  performs  the  con- 
templated service  without  protest  from  those  who  were  not  pres- 
ent, the  latter  may  be  holden  jointly  with  the  others  to  pay 
him.'  But  the  mere  unaided  fact  that  a  voluntary  association 
appoints  a  committee,  and  the  committee  incurs  a  debt,  will 
not  charge  a  member  who  was  not  present  at  its  appointmeot/ 
Now, — 

§  1159.  Rule  as  to  liability. — From  the  reason  of  the  thing 
and  from  the  adjudications,  not  attempting  to  enter  largely 
into  the  facts  of  particular  cases,  we  may  derive  the  following. 
"Where,  from  the  articles  of  association,  if  such  there  are,  from 
the  act  of  the  individual  member  at  or  before  the  making  of  a 
contract,  from  his  subsequent  acquiescence  with  full  knowl- 
edge, from  his  appropriating  to  himself  some  benefit  therefrom, 
or  from  any  other  fact,  it  appears  either  that  his  will  originaUy 
concurred  in  the  bargaining,  or  in  the  authorization  of  an 
agent  who  did  it,  or  that  afterward  he  voluntarily  took  there- 
from a  benefit  out  of  which  the  law  could  create  a  promise,  or 
estopped  himself  to  deny  his  obligation,  he  will  be  holden;  in 
other  circumstances,  he  will  not  be.'     Thus, — 

§  1160.  Employing. — Officers  or  members  of  an  unincorpiJ- 
rate  religious  society  are  individually  holden  to  pay  a  clergy- 
man or  other  employee  whom  they  personally  hire.*     So — 

§  1161.  Any  oblig;ation. — A  member  who  votes  for  any  ex- 
penditure, or  otherwise  personally  concurs  in  any  act  of  eon- 


•  Bproat  T.  Porter.  6  Mass.  300. 
And  see  NeweU  v.  Borden,  128 
Mass.  31. 

rVolger  T.  Ray,  131  Mass.  439. 

■  It  la  not  In  the  nature  of  our 
Jurisprudence  that  a.  proposition 
BO  wide  as  this  should  bo  sustain- 
able by  a  reference  to  any  par- 
ticular case.  Ante.  H  19,  184, 
note,  217,  note  369,  The  reader 
can  consult  the  cases  cited  to  the 
other  BectlooBi    and,    for  tnitber 


niust  rat  lone,  Abels  T.  HcKeen.  3 
C.  E.  Green,  462;  Penfield  v.  Skin- 
ner, 11  Vt.  296:  Croea  v.  Wllliama. 
7  H.  ft  N.  675;  AusUn  v.  Searing. 
16  N.  T.  112.  C9  Am.  D.  665;  Ben- 
nfill,  T.  Wheeler.  12  I^.  An.  763; 
Barry  v.  Nuckolls.  2  Humpb.  3;;j; 
Lake  t.  Munford,  4  Sm.  £  M.  31E: 
Wells  V.  Turner,  16  Md.  133. 

•  Thompson  v.  Garrison,  22  Kan. 
765.  See  LIghtbourne  t.  Walsh, 
89  N,  T.  S.  85S.  97  App,  DIt.  IS7, 
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tracting,  whether  performed  directly  or  through  an  agent,  is 
responsible  as  a  joint  promisor  with  the  rest.'"    Again, — 

§  1162.  Articles  of  associatioii. — These,  or  any  like  agree- 
ment between  the  members,  may  authorize  a  particular  officer, 
member,  or  third  person  to  make  contracts  for  the  association ; 
whereupon  all  will  be  bound  by  them  when  made."  On  the 
other  hand,  the  nature  of  a  bargaining  may  be  of  a  sort  to  hold 
the  members  to  the  contracting  third  person,  even  contrary  to 
snch  articles  or  agreement," 

§  1163.  PMrm  of  cwitract. — One  contracting  in  behalf  of  a 
voluntary  association  may,  like  any  other  agent,'*  bind  himself 
personally  by  the  special  words  which  he  employs." 


The  Doctrine  of  this  Chapter  restated. 

§  1164.  Persons  who,  without  an  act  of  incorporation,  enter 
into  an  association,  lose  thereby  noae  of  their  powers  to  obli- 
gate themselTCB  individually  by  contract.  Moreover,  like  un- 
associated  persons,  they  are  not  holden  by  contracts  which  oth- 
ers make  in  their  names,  except  from  prior  authority  or  subse-  ■ 
qnent  ratification.  Still  the  authority  may  be  given  in  any  of 
the  ways  known  to  the  law  of  agency.  And  the  doctrines  of 
ratification,  estoppel,  and  law-created  contracts  apply  to  these 
association  dealings,  the  same  as  to  others.  To  add  or  repeat 
illustrations,  in  this  place,  would  be  superfiuona. 


10  Ray  V.  Powers,  134  Haas.  22; 
Rabioaon  v.  Robinson,  1  Falrf. 
240;  Fredendall  v.  Taylor,  SSWls. 
638.  99  Am.  D.  203;  Dow  v.  Moore, 
47  N.  H.  419. 

i^Cockerell  t.  AncomptA,  2  C. 
B.  n.  B.  440;  Hall  v.  Tba7«r.  12 
Met.  130;  TtttsII  t.  Washburn,  6 
Allen.  Wt;  Wells  t.  (totoe.  18 
Barb.  K4. 


"  Beaver  T.McQrath,  14  Wright. 
Pa.  479;  Dow  t.  Moore.  47  N.  H. 
419;  Sullivan  v.  Campbell,  2  Hall, 
STl;  HeniT  v.  Jacksou,  37  yt.481. 

»•  Ante,  S  1077. 

uUlam  V.  Boya,  8  Norrto,  Pa. 
477;  McKlnnie  v.  PosUea,  4  Pen- 
nervlll'a  (Del.)  Rep.  16,  64  AU. 
798. 
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CHAPTER  XUV. 

BLANKfl  IN  THE  WRITTEN  C0NTEAI3T  AND  FILLING  THEM. 

I  1IC5, 11C6.  Introduction. 

1167-1172.  SpeclaUies. 

1173-1175.  Simple  contracts. 

1176.  Doctrine  ot  chapter  reatatAd. 

§  1165.  Diversities. — We  liave  in  the  Bobject  of  this  ehaptn 
another  branch  of  the  law  of  agency.  It  introduces  ns  to  some 
judicial  differences ;  and,  by  all  opinions,  it  iocladea  eometliing 
of  the  law  of  estoppel.  Moreover,  the  rules  are  not  alike  in 
simple  contracts  and  specialties.'     Hence, — 

§  1166.  How  chapter  divided. — We  will  consider  this  sub- 
ject as  to,  L  Specialties;  U.  Simple  contracts. 

I.     Specialties, 

§  1167.  Unfilled  blanks.— A  specialty,  otherwise  duly  exe- 
cuted  and  delivered,  is  good  in  spite  of  unfilled  blauks  in  it,  il 
interpretation*  can  ascertain  and  make  definite  its  meaning;' 
if  not,  it  is  void.'  Thus,  a  bond  conditioned  for  the  paymeul 
of  board  is  not  invalidated  by  a  blank  for  the  sum  per  week 
since  it  holds  the  party  to  pay  a  reasonable  sam."  But  any  spe 
cialty  wherein  the  name  of  the  obligee  or  grantee  is  in  blank 
with  nothing  in  any  part  of  it  from  which  interpretation  car 
supply  the  name,  is  void.*    So  likewise  a  bond  for  the  paymenl 


"  In  ra  Tahiti  Cotton  C(^,  Law 
Rep.  17  Eq.  273. 

=  Ante.  5S  383,  390. 

'  Eagleton  v.  Gutterldge,  11  M. 
ft  W.  4C5  (explained  in  Bums  v. 
Lynda,  6  AUea,  305.  310);  Whit- 
ing V,  Daniel,  1  Hen.  &  Munf. 
390;  Harrhy  v.  Wall,  1  B.  ft  Aid. 
103;  Sellin  v.  Price,  Law  Rep.  2 
Ex.  189;  Devln  v.  Himer,  29  la. 
397;  Vose  v.  Dolan,  103  Mass. 
155,  11  Am.  R.  331.  In  these 
ca^es,  the  filling  ol  the  blank  with 
what  interpretation  puts  In  does 


not  vitiate  the  ioetrtimant.    lb.; 
ante,  H  751,  755. 

•  ConBolB  Ina.  Assoc  t.  Newall 
3  Post  ft  F.  130;  Hlbblewhlte  t 
Mcftlorine,  6  M.  ft  W,  !00,  4  Jur 
789. 

a  Lunatic  Asylmn  t.  Douglas,  71 
Mo.   647. 

» Preston  v.  Hull,  !3  Grat  600 
14  Atn.  R.  153;  Wunderlln  r.  Ca 
<logan,  50  Cal.  613;  Barilen  v 
Southerland,  70  N.  C.  528;  TImj 
V.  Rice.  33  Tex.  139;  Chase  » 
Palmer,  29   III.  306;   AdamsoQ  t 


BLANKS  AND  riLLINQ  THBOI. 


497 


§  1168.] 

of dollara  is  of  no  effect,  being  simply  an  undertaking  to 

par  nothing ;  and  oral  evidenee  *  cannot  change  this.'  Yet  if 
one  obligor  subscribes  a  sealed  instrument  in  blank,  then  an- 
other obligor  fills  the  blank  and  executes  it,  the  latter  is  holdea.* 
Hence  the  signing,  the  sealing,  the  delivering,  and  the  receiving 
of  a  specialty  which  is  void  because  of  its  blanks,  are  severally 
void  acts.    Now, — 

§  1166.  Anthori^  to  fill  blanks.— It  being  established  doc- 
trine that  an  authority  to  execute  a  sealed  instrument  in  the 
party's  absence  must  be  under  seal,"  and  it  being  an  aziomatio 
trath  that  the  whole  of  a  thing  comprehends  each  particular 
part,  the  consequence  necessarily  is,  that,  in  the  absence  of  the 
party,  no  other  person  can  fill  such  a  blank  in  a  specialty  as  ren- 
ders it  void,  except  under  a  sealed  authorization.'^  And  so  are 
the  English  and  a  large  proportion  of  the  American  adjudica- 
tions.^* For  example,  a  fully  executed  deed,  with  the  name  of 
the  obligee  or  grantee  in  blank,  is  not  validated  by  an  agent's 
filling  the  blank  under  an  authorization  not  sealed."  Still  there 
are  American  cases  which,  while  not  rejecting  the  entire  doc- 
trine requiring  the  authority  to  be  under  seal,  deny  this  part, 
of  it;  and,  in  the  language  of  a  learned  judge,  "hold,  that  parol, 
authority  is  sufficient  to  authorize  the  filling  of  a  blank  in  a. 
■ealed  instrument,  and  that  such  authority  may  be  given  in  any 
way  by  which  it  might  be  given  in  ease  of  an  unsealed  instru* 


Hartman,  40  Art.  68;  Whltakerv, 
Miller,  S3  III.  3E1.  S«e  Blebop  v. 
Korgan,  11  Mod.  276;  Clark  t. 
Butta,  73  Minn.  361,  76  N.  W.  199; 
Van  Dyke  v.  Van  Dykei  119  Ga. 
830,  47  S.  E.  192. 

I  Ante,  S  169. 

•  Copeland  V.  Cunntn^iam,  S3 
Ala.  394,  397;  Canal,  etc.  Rail- 
road V.  Annatrong,  27  La.  An. 
433. 

>  Pens  T.  Hamlett,  27  Grat.  337; 
Fumaa  v.  Durgln,  119  Mass.  SOO, 
SOS,  20  Am.  R.  341. 

i*Ante,  t  1046. 

"  It  sncb  an  act  can  be  done 
and«r  a  parol  agreement.  In  ttae 
ataaenca  ol  the  grantor,  Ite  etFect 
most  bs  to  oTerthrow  tb«  doc- 
trine that  an  antborltf  to  make  a 


deed  must  be  given  by  deed." 
Cbapman,  J.,  In  Bums  t.  Lynde, 
G  Allen,  806,  311.  But  see  Farm- 
era  Bank  t.  Washington.  145  Mg. 
91,  46  3.  W.  279. 

i»  Bums  V.  Lynde,  supra,  where 
the  principal  English  and  many 
American  aathoritiee  are  collected 
and  considered;  Hlbblewblte  v. 
McMorlne,  6  M.  «  W.  200;  DaTld- 
son  T.  Cooper,  11  M.  ft  W.  778. 
793;  Powell  v.  Duff.  3  Camp.  181; 
Wunderlln  v,  Cadogan,  50  Cal. 
613;  Preston  v.  Hull,  23  Grat. 
GOO,  14  Am.  R.  153;  Adamson  t. 
Hartman,  40  Ark.  68. 

'"  Preston  V.  Hull,  23  Orat  600, 
14  Am.  R.  153;  Penn  t.  Hamlett. 
27  GraL  337,  342;  Baeford  V.  Pear- 
son, 9  Allen.  387,  86  Am.  D.  7G4. 
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meat."  "  Not  all  the  adjudications  on  this  side  of  the  questioo 
80  8i]uarely  ignore  tbe  reasoning  necessary,  as  we  have  just 
aeon,  to  be  confronted  to  reach  this  conclusion;  but  some  of 
them  give  a  specially  wide  scope  to  another  doctrine  whicli, 
within  what  are  deemed  its  just  limits,  all  accept;  namely, — 

§  1169.  Estoppel, — Under  various  actual  and  supposJiWe 
facts,  the  filling  o£  blanks  in  a  specialty  without  sealed  authori- 
zation will  be  within  the  law  of  eiiuitable  estoppel,  explained  in 
a  preceding  chapter."  As  this  estoppel  can  take  effect  only 
where  there  are  in  combination  a  misrepresentation  contrary  to 
duty,"  an  evil  purpose  in  the  party  to  be  estopped,"  and  a  re- 
liance on  the  falsehood  by  the  other  party  to  his  injury,"  there 
can  be  no  estoppel,  in  the  cases  now  under  consideration,  where 
the  one  availing  himself  of  the  instrument  knew  that  the  filling 


1*  Mitchell.  J.,  In  SUte  v.  Young, 
23  MlQD.  5S1.  GgS,  SET.  He  refers 
to  Drury  v.  FoBter,  2  Wall.  34: 
Sou  lb  Berwick  v.  Huntress,  S3 
Me.  89.  87  Am.  D.  535;  Woolley 
V.  Conataat,  4  JoSna.  B4.  4  Am. 
D.  246;  Ex  parte  Kerwin,  S  Cow. 
118;  Wiley  v.  Moor,  17  S.  &  R. 
438,  17  Am.  D.  696;  Field  v. 
Staee,  52  Mo.  534.  14  Am.  R.  435; 
VUet  v.  Camp,  13  Wis.  198;  Smith 
T.  Crooker,  5  Masa,  538.  Doubt- 
less moat  of  these  cases  are  per- 
tinent to  the  proposition  to  which 
(be  learned  Judge  here  cites  them. 
In  Burns  v.  Lynde.  6  Allen.  305, 
308,  decided  by  the  MassachuBeltB 
court  BubBequently  to  Smith  v. 
Crooker,  the  direct  opposite  of 
this  Minnesota  doctrine  was.  on 
careful  consideration,  adjudged. 
And  the  court  observed  of  Smith 
V.  Crooker,  that  "a  treasurer  bad 
made  a  bond  iu  wbich  tbe  name 
of  a  surely  had  been  left  blank; 
and  after  delivery  It  was  filled  up. 
The  bond  was  held  good,  on  the 
authority  of  several  ancient  cases, 
tbe  fact  being  specially  noticed 
that  the  alteration  was  immate- 
rial." See  ante,  5  11G7.  Though 
this  case  cannot  be  counted  on 
the  side  to  which  it  Is  thus  cited, 
there  are  doubtless  other  Ameri- 


can ones,  besides  the  above, 
which  can  be.  The  practitloaer 
will  carefully  consult,  on  this 
question,  tbe  decisions  of  his  own 
State,  and  they  will  be  before 
him;  ao  I  shall  not  multiply  these 
references.  See,  on  the  one  side 
or  the  other,  Vlser  t.  Rice,  33 
Tei.  139;  Cross  v.  State  Bank,  5 
tike,  52E;  Pennsylvania  Ins.  Co. 
V.  Dovey,  14  Smith.  Pa.  !60; 
Davenport  v.  Sleight.  £  Dev.  4 
Bat.  3S1,  31  Am.  D.  420;  Byers  v. 
McClanalian,  G  Gill  £  J.  250:  Mc< 
Claln  V.  McClata,  52  la.  272;  V.S. 
V.  Nelson.  2  Brock.  64;  GIbbs  v. 
Frost.  4  Ala.  720,  728.  I  add  Bome 
Illinois  cases,  a  part  of  wblch 
proceeded  largely  on  tbe  doctrine 
ot  estoppel;  thus, — People  v.  Or- 
gan. 27  III.  27.  29,  79  Am.  D.  331. 
afterward  overruled:  Wilson  v. 
South  Park.  70  111.  46:  McNab  t. 
Young,  81  III.  11:  Whliaker  v. 
Miller,  S3  111.  381;  Wade  v.  Bunn. 
84  111.  117;  Chicago  v.  Gage,  95 
III.  593.  3E  Am.  R.  182;  Lafferty 
v,  Lafferty,  42  W,  Vo.  783,  S6  S. 
E.  263:  see  County  v.  Weialns.  W 
la.   198,  30  N.  W.  481. 

15  Ante.  S  264  et  seq. 

i«  Ante,  S  288  et  seo. 

»  Ante.  S  292  et  sea, 

IB  Ante,  S  296, 
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of  the  blank  was  done  by  an  authority  not  nnder  aeal.^*  In  like 
manner,  after  the  blank  haa  been  filled  without  a  sealed  au- 
thority, a  mere  nnsealed  declaration  by  the  principal,  approv- 
ing of  the  agent's  act  in  filling  it,  will  not  amount  to  the  re- 
qtiired  estoppel.*^  But,  not  to  descend  to  the  particulars  of  the 
somewhat  conflicting  opinions  and  adjudications,  the  estoppel 
takes  place  wherever  the  principal — some  would  say,  by  his 
gross  carelessness,  though  he  does  not  mean  to  defraud,**  yet, 
by  all  opinions,  fraudulently — so  conducts  as  to  create  in  the 
one  accepting  the  specialty  the  belief  that  it  haa  been  duly  exe- 
cated,  satisfying  the  law  (both  parties  being  conclusively  pre- 
snmed  to  know  the  law),**  onder  circumstances  which  will  ren- 
der the  transaction  a  fraud  on  him,  to  his  injury,  if  the  truth 
of  the  case  is  permitted  to  be  shown.  So,  for  the  protection  of 
the  otherwise  injured  party,  the  one  who  has  misled  him  is  es- 
topped to  set  up  the  real  facta.*'  Now,  aside  from  this  doc- 
trine of  estoppel, — ■ 

§  1170.  When  certainly  good. — After  a  specialty  is  signed 
and  sealed,  but  not  delivered,  if  there  are  blanks  therein  for 
the  names  of  parties,  sums,  description  of  the  premises,  or  the 
like,  they  may  be  filled  by  any  person  in  the  presence  of  the 
maker,  with  his  authority,  though  only  verbal," — or,  in  his 
absence,  with  his  authority  under  seal,** — and,  on  its  delivery, 
it  will  be  equally  good  as  if  they  had  been  filled  before  sealing,** 
And,  within  this  doctrine,  an  agent  authorized  under  seal,  or 
the  party  himself,  may  fill  a  blank  and  redeliver  the  instrument, 
after  it  has  been  delivered."     But,  in  the  latter  case,  a  redeliv- 


!•  Compare  with  New  Tork  Mut. 
Ufe  Ins.  Co.  v.  Wilcox,  8  Bfe.  197; 
Preston  v.  Hall,  23  Orat.  600, 608. 
14  Am.  R.  153.  See  Mickey  v. 
Barton,  ISA  111.  «6,  62  N.  E.  803. 

10  Davenport  T.  Sleight,  2  Dev. 
A  Bat  3S1,  31  Am.  D.  420. 

11  Swan  V.  North  British  Aus- 
tralasian Co.,  2  H.  A  a  176,  8 
Jnr.  IT.  B.  940.  And  sea  Halifax 
Union  T.  Wheelwright,  Law  Hep. 
10  Excli.  183:  CanlklUB  T.  Whis- 
ler,  29  la.  49G,  4  Am.  R.  23G;  Bax- 
endale  ▼.  Bennett,  3  Q.  B.  D.  52S; 
ant«,  S  294. 

MAnte,  it  37S,  462,  463. 

a  See,  at  large,   the  foregoing 


chapter  on  GEtoppel;  and.  In  con- 
nection with  It,  Chicago  V.  Cage, 
95  111.  G93.  36  Am.  R.  182;  Rhode 
V.  Louthatn,  8  Blackf.  413;  Hill 
T.  Scales,  7  Terg.  410;  Byers  v. 
McClanahan,  6  Gill  &  J.  2E0: 
Owen  V.  Perry,  25  la.  412,  96  Am. 
D.  49;  Pence  t.  Arbuckle,  22 
Minn.  417;  Stowe  v.  U.  8.,  19  Wall. 
IS;  Phelps  v.  SullWan,  140  Maea. 
36,  2  N.  E.  121,  54  Am.  R.  442. 

"Ante,  if  345.  775,  1047. 

It  Ante,  !  1045. 

"Parry  v.  Dale,  Telv.  95,  96, 
and  Metcaire  note. 

n  See  GlbbB  v.  Frost,  4  Ala. 
720. 
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txy  is  necessary."  Again,  as  the  mere  date  is  oot  an  easential 
part,"  plainly  a  blank  for  it  may  at  any  time  be  filled,  if  cor- 
rectly done,  in  the  absence  of  the  maker,  by  parol  aathori^." 
Agato, — 

§  1171.  Where  sealing  not  essential — Some  effect — A  blank 
in  a  sealed  instrument,  of  a  sort  to  be  effectual  in  law  without  a 
seal,  may  be  filled  under  parol  authority;  thereby  reducing  its 
grade  to  a  simple  contract"  And,  In  various  circumstanees, 
within  principles  already  explained,"  the  filling  of  a  blank  rai- 
der such  authority  will  merely  transform  what  was  meant  for  a 
specialty  to  a  simple  contract  in  writing;  the  seal  being  deemed 
an  excess  of  the  agent's  power,  and  void  to  this  extent,  yet  no 
further,^' — concerning  which,  nothing  need  be  added  to  what 
has  gone  before. 

§  1172.  Anthority  withdrawn.— After  the  authority  to  fill 
a  blank  has  terminated  by  the  principal's  death  or  otherwise, 
it  cannot  be  exercised  unless  coupled  with  an  interest." 

11.     Simple  Contractt. 

§  1173.  Fonn  of  authority. — Since  any  form  of  authoriza- 
tion, oral,  written,  or  implied,  will  qualify  the  agent  to  bind 
hia  principal  by  a  simple  contract,"  it  will  consequently"  en- 
able him  validly  to  till  n  blank.  In  most  of  the  litigated  cases 
the  power  is  implied.     Thus,— 

§  1174.  Delivered  in  blank, — Where  one,  to  charge  himself, 
signs  a  writing,  in  which  is  a  blank  evidently  meant  to  be  tilled, 
and  delivers  it  to  a  third  person,  or  in  general  even  to  the  party, 
he  thereby  impliedly  transmits  an  authority  to  the  individual 


ti  HcNutt  T.  HoMaban,  1  Head, 

98;  B«rna  v.  Lynde.  6  Allen.  305, 
310;  Tupper  v.  Foulkes,  9  C.  B. 
K.  a.  797,  7  Jur.  N.  a.  709. 

"  Ante.  S!  lU.  178,  Hi. 

•0  Soe  Whlllng  V.  Daniel,  1  Hen. 
ft  Munf.  3&0:  Bell  t.  Quirk,  1 
Gr»en,  N.  J.  312;  Foumler  v.  Cyr, 
64  Me.  32;  Comm,  Bank  v.  Mo- 
Chord,  i  Dana,  191,  29  Am,  D. 
Saa;  Keen  v.  Monroe,  76  Va.  424; 
Cockell  V.  Gray,  6  Moore,  4S3. 

"Ante,  I  7T3;  Adama  v.  Power, 
63  Mlaa.  828. 


"Ante,  SS  130-137.  393,  394. 
772-774.  urte, 

"McCown  V.  Wheeler,  20  Tei. 
372:  Vlser  t.  Rice.  3S  Ter.  1S9; 
Crozier  V,  Carr,  11  Tex.  37G:  Sqnim 
v.  Wliitton,  1  H.  L.  Cub.  3SS.  13 
Jur.  126. 

MAnte,  H  1051-1065:  Can«l. 
etc.,  R.  R.  V.  Anoatrong,  !7  L*- 
An.  433;  Threadglll  t,  Butler, 
eO  Tex.  599.  And  see  C»rter  v. 
White,  15  Ch.  D.  fififi. 

"Ante,  S5   1043,  1046.  1049. 

MAnte.  I  lies. 


g§  1175,  1176.]       BLA.NKS  AND  FILLING  THEIL 


60X 


receiving  it  to  fill  the  blank.**  Thoagh  the  one  thoa  antliorized 
violates  hia  instructions,  or  otherwise  abases  the  power  which 
he  knows  was  meant  to  be  conferred  on  him,  if  in  filling  the 
blank  he  keeps  within  what  may  be  deemed  faiiiy  implied  from 
the  transaction  itaelf,  he  binds  the  maker  to  another  who  be- 
comes the  holder  of  the  instrament  in  good  faith.**  It  is  other- 
wise where  the  words  writtea  in  are — 

§  1176.  Beyond  vrbaX  ia  isiplied.— The  holder  of  a  promis- 
sory note,  indorsed  in  blank,  cannot  validly  change  the  contract 
implied  from  the  indorsement  by  writing  over  the  indorser's 
name  a  guaranty."  And  the  owner  of  a  blank  bill  of  exchange 
toakea  it  void  if  he  converts  it  into  a  promissory  note.**  So, 
where  parties  had  agreed  upon  the  terms  of  a  contract,  and 
one  of  them  wrote  npon  a  paper  hia  name,  authorizing  the  other 
to  complete  the  instrument  aeeordingly,  and  the  latter  inserted 
different  terms,  the  former  was  held  not  to  be  bound.*'  There 
are  circnmstances  wherein  this  sort  of  question  is  attended  with 
a  good  deal  of  difficulty.** 

Tke  Doctrine  of  this  Chapter  restated. 

§  1176.  A  blank  in  a  written  contract  does  not  impair  its 
validity  if,  by  the  aid  of  interpretation,  a  sufficient  and  duly 


"  In  ra  Tahiti  Cotton  Co.,  Law 
Rep.  17  Bq.  273;  Spltler  t.  Jamee, 
32  Ind.  202,  2  Am.  R.  334;  Comm. 
Bank  v.  UcChord,  4  Dona,  191,  29 
Am.  D.  898;  Wiley  T.  Moor,  17  S. 
ft  R.  438,  17  Am.  D.  696;  Smltb 
T.  Crooker,  6  Hase.  G38;  Duncan 
▼.  Hodges,  4  McCord,  239,  17  Am. 
D.  734;  Jordan  T.  Nellaon,  2 
Wash.  Ya.  164;  Bosrdman  t.  Qore, 
1  Stew.  617,  18  Am.  D.  73;  South 
Berwick  v.  Huntress,  63  He.  89, 
87  Am.  D.  635;  Jewell  t.  Rock 
River  Paper  Co.,  101  111.  67;  Hep- 
ler  T.  Mount  CsTmel  Sav.  Bank, 
1  Out.  Pa.  420,  39  Am,  R.  813; 
R«ed  T.  Morton,  24  Neb.  760,  40 
N.  W.  282,  8  Am.  St.  Rep.  247, 
1  L.  R.  A.  736;  Dolbear  v.  Livlng- 
abm,  100  Cal.  617.  36  Pac.  328. 

wWaldron  v.  Toons,  9  Helak. 
777;  Blackwell  t.  Ketcham.  53 
Ind.  1S4;  Frazier  v.  Gains,  2  Bax- 
ter, 92;    RuBsel  t.   LangBtafle,  2 


Doug.  614;  Edle  v.  Bast  India  Co., 
2  Bur.  1216,  1  W.  Bl.  29B;  Farm- 
ers Nat  Bank  t.  Thomas,  79  Hun, 
696,  29  N.  T.  8.  837. 

■oBelden  v.  Hann.  61  la.  42; 
Harnett  v.  Holdrage  (N«b.),  97 
N.  W.  443. 

MLuellen  v.  Hare,  32  Ind.  211. 
And  see  Ralnbolt  v.  Elddy,  34  la- 
440,  11  Am.  R.  162;  Arrtngton  v. 
Burton,  19  Ala.  114. 

"Rounsavell  v.  Pease,  46  Wis. 
606.  See  Blackwell  v.  Ketcham, 
63  Ind.  184.  The  holder  of  a  note 
Indorsed  in  blank  has  no  author- 
it;  to  ml  out  the  blank  by  writ- 
ing in  a  cooBlderatltKi  tor  the  in- 
dorsement. Hood  T.  Robbins,  98 
Ala.  484.  13  So.  674. 

*iSee  for  example,  Enoxvllle 
Bank  v.  Clark.  61  la.  264,  33  Am. 
R.  129;  Cronkhlte  t.  Nebeker,  81 
Ind.  319,  42  Am.  R.  127;  Baxea- 
dale  T.  Bennett,  3  Q.  B.  D.  625. 
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precise  meaning  can  be  made  out.  Otherwise,  so  long  aa  the 
blank  remains  unfilled,  the  instrument  is  void.  Hence,  to  fill 
the  latter  sort  of  blank,  the  parties,  whether  acting  personally 
or  by  agent,  must  go  through  the  same  formalities  in  substance 
as  though  they  were  executing  an  entirely  new  writing.  If  the 
new  writing,  made  under  the  like  circumstances,  would  be  valid, 
so  will  be  the  filling  of  the  blank ;  otherwise  it  will  be  invalid. 
And  if,  under  like  circumstances,  a  new  writing  meant  for  s 
specialty  will  operate  as  a  simple  contract,  so  will  the  void  old 
when  the  blank  is  filled.  A  blank  in  a  written  simple  contract 
may  be  filled  under  any  sort  of  express  or  implied  authoriza- 
tion. To  fill  one  in  a  specialty,  in  the  absence  of  the  maker,  re- 
quires, by  the  better  opinion,  &n  authority  under  seaL 
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ASSIGNORS  AND  ASSIGNEEa 


I  1177,  IITS.  Introduction. 

1179-11S3.  Non-negotiable  ohoaei  in  action, 

1184-1I89.  NegoUable  cho(e«  i»  action. 

1190-1192.  Covenants  running  with  land. 

1193-1196.  The  doctrine  In  equity. 

119&-1198.  B7  operation  of  law. 

1199.  Doctrine  ol  chapter  restated. 

%  1177.  What  for  tliis  ch&pter. — The  subject  of  assignments 
is  of  great  ma^itude.  The  purpose  here  ia,  not  to  unfold  it  at 
large,  but  to  present  such  views  as  will  enable  the  reader  to 
eomprehend  the  relations  of  parties  making  and  taking  assign- 
ments, and  something  of  their  methods.  There  are,  in  this  sub- 
ject, distinctions  creating  natural  diviaiona ;  following  which, — 

§  1178.  How  chaptm:  divided. — We  shall  consider  assign- 
ments as  to,  I.  Non-negotiable  Ckosea  in  Action;  U.  Negotiable 
Choiea  in  Action;  UL  CoTcnants  running  with  land;  IV,  The 
doctrine  in  equity;  V.  By  operation  of  law. 

L    Non^egotiable  Ckoses  in  Action. 

§  1179.  Whether  assignee  sue. — The  common  law,  originat- 
ing in  conditions  not  all  of  which  remain  unchanged,  not  only 
made  champerty  and  maintenance  indictable,*  but,  to  prevent 
the  rich  and  powerful  buying  up  and  prosecuting  claims  against 
the  weak  to  their  oppression,*  prohibited  the  assignee  (not  now 
speaking  of  the  exceptions  to  be  mentioned  in  the  next  sub- 
title) to  maintain  in  his  own  name  an  action  on  any  promise 
or  other  liability*  originally  running  to  his  assignor.  And 
such,  with  OS,  is  the  common-law  doctrine  to  the  present  day.* 


1 2  Btsbop,  Crlm.  Law,  g  131  et 
•eq. 

1  Co.  Ut  ZUa;  2  BI.  Com.  442. 

•  Dnnklln  y.  Wllklna,  5  Ala. 
199;  Davis  v.  Hemdon,  39  Miss. 
484;  Gardner  v.  Adama,  13  Wend. 
297. 


•  Hw  v.  Green,  13  Cash.  382; 
Ueher  v.  ITWblfe,  13  Haea.  290; 
Oft  v.  AmoTT.  11  Maes.  25;  Rob- 
ertson T.  Reed,  11  Wright,  Fa. 
116;  Hunt  v.  Mann,  132  Mass.  63, 
55;  Greenbr  v.  WUcocka,  2  Johns, 
1,  3  Am.  D.  3T9;  Read  t.  Toung, 
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It  extends  so  far  that,  even  where  the  assigned  promise  is  to 
pay  a  sum  of  money  to  the  assigning  promisee  or  iearer,  or  to 
his  order,  or  where  by  any  other  words  the  intent  appears  how- 
ever clearly  to  make  the  instrument  assignable,  still  it  cannot 
be  so  transferred  as  to  empower  the  holder  to  sue  on  it  in  his 
own  name ; '  for  parties  cannot,  by  their  agreement,  change  a 
rule  of  law.*  This  question  concerns  simply  the  form  of  action, 
— ^namely,  who  shall  be  the  ostensible  plaintiff, — and,  by  late 
legislation,  both  in  many  of  our  States  and  England,  the  as- 
signee may  be  the  plaintiff  of  record  as  well  as  in  fact.  Re- 
turning to  the  common-law  rules, — 

§  1180.  Bights  of  assignee. — ^Whatever  may  have  been  the 
further  doctrine  in  very  early  times,  we  find  that,  at  a  period 
as  far  back  as  we  need  trace  the  question  to,  the  foregoing  com- 
mon-law rule  did  not  impair  the  substantial  rights  of  the  as- 
signee. For,  said  Holt,  C.  J.,  though  a  bond,  for  example,  "be 
not  assignable  in  point  of  interest,"  the  assignment  "is  a  cove- 
nant that  the  assignee  shall  receive  the  money  to  his  own  use."  ^ 
By  reason  whereof  such  assignee  can  maintain  his  action  in  the 
assignor's  name;  and  the  court  will  not  suffer  it  to  be  dis- 
missed, or  the  claim  to  be  settled  in  pais,  or  anything  else  to  be 
done  by  the  assignor  to  the  assignee's  prejudice.*  But,  in  order 
to  prevent  a  release  from,  or  payment  to,  the  assignor  operating 
to  cut  off  the  right  of  the  assignee,  he  must  give  to  the  indebted 
party  notice  of  the  assignment,  or  the  latter  must  in  some  way 
know  it;  or,  by  some  opinions  (a  question  not  viewed  in  the 
same  way  by  all  courts),  it  is  sufficient  if  he  is  put  on  his  in- 
quiry.* What  the  assignee  takes  is  simply  his  assignor's  rights; 
and,  down  to  the  period  of  assignment  and  notice,  not  further, 


1  D.  Chip.  244;  Boston  Ice  Co.  ▼. 
Potter,  123  Mass.  28,  25  Am.  R.  9; 
Peoria  Scrap  Iron  Co.  ▼.  Cohen, 
113  111.  30. 

BCooIidge  ▼.  Ruggles,  15  Mass. 
387;  Clark  ▼.  King,  2  Mass.  524; 
People  V.  Gray,  23  Cal.  125;  Lit- 
tle V.  Phenix  Bank,  7  Hill,  N.  Y. 
359;  Jones  v.  Carter,  8  Q.  B.  134; 
Skinner  ▼.  Somes,  14  Mass.  107; 
Legro  T.  Staples,  16  Me.  252; 
Weidler  v.  Kauffman,  14  Ohio, 
455. 

«  Crouch  v.  Credit  Poncier,  Law 
Rep.  8  Q.  B.  374. 


t  Caister  ▼.  Ecdes,  1  Ld.  Raym. 
683. 

8  Legh  ▼.  Legh,  1  R  ft  P.  447; 
Fay  ▼.  Guynon,  131  Mass.  31,  34; 
Halloran  t.  Whitcomb,  43  yt306; 
McWilliams  t.  Webb,  32  la.  677. 

•  Tibbits  ▼.  George,  5  A.  ft  E. 
107;  Riley  v.  Taber,  9  Gray,  372, 
373;  Upton  ▼.  Moore,  44  Yt  652; 
Barron  v.  Porter,  44  Vt  687; 
Heermans  t.  Ellsworth.  64  N.  T. 
159;  Jones  T.  New  York,  90  N.  T. 
887;  Comstock  v.  Famum,  2  Mass. 
96;  Dale  t.  Kimpton.  46  Vt  76; 
Anderson  t.  Van  Alen,  12  Johns. 
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the  defendant  can  rel7  on  the  same  matters  of  defense  as  thougli 
no  assignment  had  "been  made.** 

§  1181.  Debtor  promirinjf. — ^If,  after  assi^ment  and  notice, 
the  debtor  expressly  promises  the  assignee  **  to  make  payment 
to  him,  the  latter,  even  onder  the  common-law  rules,  can  main- 
tain a  suit  on  the  promise  in  his  own  name.^* 

§  1182.  Vbat  anignable. — Not  every  sort  of  contract  is  in 
its  nature  assi^able.  For  example,  an  agreement  involving  a 
personal  trust  in  the  party,  or  to  be  carried  out  by  his  personal 
skill,  cannot  be  so  assigned  as  to  compel  the  other  party  to  ac- 
cept performance  by  the  assignee,  and  pay  him  therefor."  A 
familiar  illustration  whereof  ie,  that  a  master  cannot  validly 
assign  over  his  apprentice."  But  the  right  to  perform  an  agree- 
ment, and  receive  the  money  to  be  earned  thereby,  is,  when  not 
within  this  principle  of  personal  confidence,  assignable."    Of 


343;  Kellogg  t.  Krauaer,  14  S.  ft 
R.  137,  IS  Am.  D.  480;  Davenport 
v.  Woodbridge,  S  Greenl.  IT;  Bean 
V.  Slmpaon,  16  H«.  4t>. 

'•Clute  T,  Boblaon,  2  Johna, 
695:  WlUls  V.  Twamblr,  18  Mass. 
204.  206;  Weboter  t.  Wise.  1 
Paige,  319;  Jack  v.  Davis.  29  Ga. 
219;  Hurray  v.  Oouvemeur.  2 
Johas.  Cae.  438.  1  Am.  D.  177; 
Tnrton  v.  Benson,  1  P.  Wma.  496, 
497;  Bush  V.  Latbrop,  22  N.  T. 
635;  Wetter  v.  KIley,  11  Norrls, 
Pa.  461.  40  Am.  R.  «70;  Sbade  v. 
Crevlston,  93  Ind.  691;  Boardman 
V.  Hayoe,  29  la.  339;  Uartin  v. 
Rlcbardaon,  68  N.  C  266;  Stevens 
V.  Johnson,  28  Ulan.  172;  Mangles 
V.  Dlion,  SH.  L.  Caa.  702;  Wil- 
liams V.  Neely.  134  Fed.  1,  67  C 
C.  A.  171;  Gillette  v.  Unrpby,  7 
Okla.  91.  64  Fac.  413.  S«e  Quan 
Wye  T.  Cbin  Un  Hee,  123  Cal.  1S6, 
G6  Fac.  783. 

II  Price  V.  Easton,  4  B.  ft  Ad. 
<33. 

M  Jessel  V.  Wllliamsburgh  Ins. 
Co.,  3  HUl,  N.  T.  88;  Crocker  v. 
Wbltney,  10  Mass.  31S,  319;  Innes 
v.  Dunlop,  8  T.  H.  595;  Compton 
T.  Jones.  4   Cow.   13;    Fenner  v. 


Mearee,  3  W.  BL  12G9;  Surtees  v. 
Hubbard.  4  Esp.  20S. 

i>  RobBon  V.  Drummond,  2  B.  ft 
Ad.  803;  The  Uzzle  Merry,  10 
Ben.  140;  Bethlehem  v.  Annls,  40 
N.  H.  34,  77  Am.  D.  700;  Munsell 
v.  Temple.  3  Oilman,  93  Joslyn  v. 
Parlln,  54  Vt.  GTO;  Lansden  v.  Mc- 
Carthy, 45  Mo.  106.  And  see  ante. 
31  600,  862,  1067;  Campbell  v. 
Board  or  Com'ra,  etc.,  64  Kan.  376, 
67  Pac.  866;  Colton  v.  Raymond, 
114  Fed.  863,  52  C.  C.  A.  382.  An 
assignment  of  the  salary  ot  a 
public  officer  to  be  earned  in  the 
future  is  contrary  to  public  policy 
and  void.  First  Nat.  Bank  v. 
State,  68  Neb.  482.  94  N.  W.  633. 

i4Castor  V.  Aides,  I  Salk.  68; 
Coventry  v.  Woodhall,  Hob.  134a, 
136;  Hem  r.  Dryden,  11  Mod.  272; 
DbtIs  v.  Cobum.  8  Mass.  299: 
Handy  v.  Brown,  1  Cranch.  C.  C. 
610;  Strlngfleld  v.  Helakell,  2 
Yerg.  546;  Nlckerson  V.  Howard, 
19  Johns.  113.  And  see  ante,  9 
601. 

"  Devlin  V.  New  York,  63  N.  T. 
8;  Tugman  v.  National  Steam- 
ship Co.,  76  N.  T.  207:  Poling  v. 
Condon,  etc.  Lumber  Co.,  GG  W. 
Va.  629,  47  8.  B.  279. 
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this,  a  common  illustration  is  a  building  contract.^*  And^  in 
general  terms,  a  perfected  claim  to  anything,  whether  money 
or  goods,  may  be  so  assigned  as  to  vest  in  the  assignee  the  equi- 
table interest,  or  in  some  of  the  States  the  legal.^^  There  are 
other  distinctions.  But  to  carry  these  illustrations  further 
would  be  foreign  to  the  purpose  of  this  chapter. 

§  1183.  Government  assignor  or  assi^ee. — ^By  the  English 
common  law,  an  assignment  of  a  chose  in  action  to  or  from  the 
king  entitles  the  assignee,  whether  king  or  subject,  to  sue  it  in 
his  own  name.^*  The  reason  of  this  does  not  distinctly  appear  f 
but  we  may  assume  it  to  be  because  the  crown  cannot  commit 
the  crime  of  maintenance,  or  the  oppressions  out  of  which  the 
rule  as  between  subject  and  subject  grew.^*  And  the  same 
doctrine,  that  an  assignment  to  or  from  the  government  car- 
ries to  the  assignee  the  right  of  action  in  his  own  name,  is  be- 
lieved to  prevail  with  us.^*  There  is  the  same  reason  for  it 
here  as  in  England,  and  it  harmonizes  with  the  tendencies  of 
our  modem  law. 

n.    Negotiable  Chases  in  Action. 

§  1184.  Bills  and  notes. — ^By  the  usage  of  merchants,  where- 
of, because  of  its  universality,  the  courts  took  judicial  cogniz- 
ance, rendering  it  a  part  of  the  common  law,^^  bills  of  exchange 
were  from  early  times  adjudged  to.be  negotiable  when  their 
terms  were  so,^'  constituting  an  exception  to  the  doctrine  of 
the  last  sub-title.*'     And  the  statute  of  3  &  4  Anne,  c.  9^ 


i«Ante,  §§  603,  861;  DeYlin  t. 
New  York,  supra;  Kellogg  Bridge 
T.  Hamilton.  110  U.  S.  108. 

IT  Taylor  ▼•  Galland,  8  Qreene, 
la.  17;  Gray  ▼.  Garrison,  9  CaL 
325;  Burkett  T.  Moses,  11  Rich. 
432;  Bull  ▼.  Faulkner,  2  De  G.  ft 
S.  772,  13  Jur.  93;  Pier  T.  George, 
86  N.  T.  613.  Assignment  of 
wages  to  be  earned  under  exist- 
ing contract  for  definite  period  is 
▼alid.  Quigley  t.  Welter  (Minn.), 
104  N.  W.  236.  Void  if  unlimited 
as  to  time  and  amount  Leith  t. 
N.  P.  Ry.  (Minn.),  103  N.  W.  704. 

isAnte,  §  990;  Bac.  Abr.  Prerog- 
ative, B,  8;  Breverton's  Case,  1 
Dy.  80^;   Miles  ▼.  WiUiams.  1  P. 


Wms.  249.  252.  353,  10  Mod.  243, 
245;  s.  o.  nom.  Myles  ▼.  Williams, 
Gilb.  Cas.  818,  321;  Lambert  v. 
Taylor,  4  B.  ft  C.  138,  150.  And 
see  Bowes  t.  Paulet,  Cro.  Eliz- 
653;  Breadman  ▼.  Coales,  Hob. 
253;  Stat  7  Jac.  1.  a  16. 

i»Ante,  §  1179. 

20  U.  S.  y.  Buford,  3  Pet  12,  30. 

»Ante,  9  445;  WiUiams  t.  Wil- 
liams, Carth.  269.  The  drawing 
of  a  bill  made  the  party  a  mer- 
chant within  the  custom.  Hodges 
▼.  Steward,  1  Salk.  125;  Cramling- 
ton  T.  Evans,  Holt  108,  IIL 

22  Ante,  9  1179. 

2«  Grant  y.  Vaughan.  3  Bur. 
1516,  1622;  Ormston's  Case^  10 
Mod.  286. 
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put  promissory  notes  on  the  footing  of  "inland  bills  of  ex- 
change."** This  statute,  as  to  notes,  snd  the  prior  common 
law  as  to  bills,  are  unwritten  law  with  ub." 

§  1185.  Scrip  certiflcates — Modem  usoi^, — whether  it  has  so 
ripened  as  to  become  a  part  of  the  common  law  or  not,**  may, 
and  it  sometimes  does,  render  a  particular  class  of  instru- 
ments— ^for  example,  scrip  certificates — ^negotiable,  in  the  same 
way  in  which  bills  of  exchange  originally  became  so.*^  Again, — 

§  1186.  Govermnent  bonds, — whether  of  our  own  or  a  for- 
eign gOTemment,  are  in  law  negotiable  if  such  is  their  form ;  *■ 
otherwise,  like  bills  and  notes  lacking  the  negotiable  words, 
they  are  not.**  Usage  undoubtedly  aids  this  conclusion;  still, 
in  reason,  as  this  case  does  not  furnish  opportunities  for  the 
rich  to  oppress  the  poor,'"  but  it  more  nearly  resembles  assign- 
ments to  and  from  the  government,*'  the  government  bonds 
ought  to  have  the  effect  which  their  terms  express.    Even, — 

§  1187.  Corporation  bonds — Coupons. — By  the  nearly  unani- 
mous modem  opinion,  the  bonds  of  a  municipal,  railroad,  or 
other  like  corporation,  payable  on  their  face  to  the  "bearer" 
or  "holder,"  or  to  one  named  or  his  "order"  or  "assigns," 
find  intended  for  miscellaneous  circulation,  are,  though  under 
seal,  and  whether  coupons  are  attached  or  not,  negotiable.*' 

t^CutUDg  T.  wnilamB,  7  Mod. 
155,  and  note;  Burchell  t.  Slocock, 
2  IjA.  RaTDi.  164G. 

ift  Jones  T.  Fales,  4  Mass.  S4E, 
254;  Dunn  T.  Adanu,  1  Ala.  527, 
35  Am.  D.  42;  Tingling  t.  Kohl- 
basa,  18  Md.  148;  3  Kent,  Com.  72. 

>•  Ante,  II  444-446. 

*T  Ooodvln  T.  Robarta,  Law 
Rep.  10  Bx.  76,  S37,  1  App.  Caa. 
476;  Rumball  T.  Metropolitan 
Banb,  2  Q.  B.  D.  194. 

*■  Oorgler  T.  Mlevllle,  3  B.  ft  C. 
45;  Attomey-Oeneral  \.  Bonvens, 
4  M.  *  W.  171;  Brandao  T.  Bar- 
nett,  S  C.  B.  619;  Wooker  T.  Pole. 
4  B.  ft  Aid.  1;  Tex.  t.  Wlilte,  7 
Wall.  7(H);  IIllnolB  v.  Delafield.  8 
Paige,  527;  B.  c.  In  error  DelEiQeld 
y.  IHlnola,  2  Hill,  N.  T.  159,  177; 
Seybel  t.  NaUonal  Car.  Bank.  S4 
N.  T.  288,  13  Am.  R.  GS3. 

MGlm  T.  Baker,  13  East,  609, 
explained  In  Oorgler  t.  Mlevllle, 


supra.  Held  Connty  warrants  and 
stock  certificates  are  not  negotia- 
ble instruments.  American  Press 
Ass'n  T.  Brantingbam,  78  N.  T. 
a.  306,  76  App.  DIt.  436;  Je- 
rome T.  Bio  Grande  Co.  Com'r*. 
IS  Fed.  873. 

><>AnU,  I  1179. 

»iAnte,  g  1183. 

•I  Bralnerd  t.  New  York,  etc. 
R.  R.,  25  N.  T.  496;  Grlfflth  T. 
Burden,  35  la.  138;  Otie  r.  Cul- 
Inm,  92  U.  a  447;  Bank  of  Rome 
T.  Rome,  19  N.  T.  20,  75  Am.  D. 
272;  Mercer  t.  Hacket,  1  Wall.  83; 
Qelpcke  V.  Dubuque,  1  Wall.  175; 
Meyer  t.  Muscatine,  1  Wall.  384; 
Morris  Canal,  etc.  Co.  t.  Lewis, 
1  Beaa.  323;  New  Albany,  etc 
Plank  Road  v.  Smith,  23  Ind.  363. 
But  see  Diamond  t.  Lawrence,  1 
Wright.  Pa.  363,  78  Am.  D.  429. 
And  see  Maddox  v.  Qraham,  3 
Met  Ky.  66;  HanbatUn  Sav.  Inst. 
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And  it  is  the  same  with  their  coupons  when  detached.^'  There 
is  here  nothing  violative  of  that  policy  of  the  common  law 
which  forbade  maintenance  and  its  kindred  oppressions;  and, 
on  the  other  hand,  the  negotiability  of  these  instruments  ac- 
•cords  alike  with  their  purpose  and  with  modem  business  usage. 

§  1188.  Statutes, — ^varying  in  our  States,  have  more  or  less 
extended  the  foregoing  doctrines. 

§  1189.  Effect  of  negotiable.— The  meaning  of  the  term 
^'negotiable"  is  uniform,  not  varying  with  the  sort  of  instni- 
ment.  It  implies,  among  other  things,  that  there  most  be 
words  of  negotiability ;  •*  then,  if  they  promise  payment  to  the 
^* bearer,"  or  to  a  person's  ** order"  and  he  indorses  the  instru- 
ment in  blank,  it  may  be  transferred  to  successive  owners  in- 
definitely by  mere  delivery .••  The  holder,  though  it  passed  to 
him  through  many  hands,  is  entitled  to  sue  it  in  his  own  name; 
and,  if  he  received  it  before  it  was  due,  in  good  faith,  for  value, 
«md  without  notice  of  any  defenses,  he  can  ordinarily  collect 
it  in  spite  of  anything  which  the  maker  had  to  offer  against  the 
original  holder.'*  But  when  payment  has  become  overdue,  a 
purchaser  of  the  instrument  takes  it  subject  to  all  equities.'^  A 
minuter  exposition  would  not  accord  with  the  plan  of  this 
chapter. 

m.    Covenants  running  with  Land. 

§  1190.  Seal  estate  taw. — ^The  subject  of  covenants  running 
with  the  land  constitutes  a  considerable  title  in  the  law  of  real 
estate.  It  is  introduced  here  simply  to  render,  the  reader's  view 
of  the  relations  of  the  parties  to  assignments  more  full,  but 
anything  like  a  discussion  of  it  would  be  undesirable. 

§  1191.  What. — ^These  covenants  are  commonly  found  in 
deeds  of  conveyance,  leases,  and  the  like.    And  there  are,  of 


V.  N.  Y.  Nat.  Exch.  Bank,  170  N. 
T.  58,  62  N.  E.  1079. 

ts  Thomson  v.  Lee,  8  Wall.  327; 
Murray  v,  Lardner,  2  Wall.  110; 
Kennard  v.  Caas,  3  Dil.  147;  Ha- 
ven V.  Grand  Junction,  etc  Co., 
109  Mass.  88,  96;  Beaver  t.  Ann- 
«trong,  8  Wright,  Pa.  63;  Augusta 
Bank  ▼.  Augusta,  49  Me.  607. 

S4  Explained,  ante,  9  1186;  Ellis 
V.  Hahn,  29  Tex.  CIt.  App.  895, 
«8  S.  W.  336. 


W3  Kent  Com.  77;  Fairly  v. 
McLean,  11  Ire.  168;  Bank  of  U. 
S.  ▼.  Macaleeter,  9  Barr,  475; 
Beekman  y.  Wilson,  9  Met  434. 

»•  8  Kent.  Com.  77-79;  Birdsall 
v.  Russell.  29  N.  T.  220;  Swall  ▼. 
Clarke,  61  Cal.  227;  Continental 
Bank  t.  Townsend,  87  N.  T.  8; 
Myers  v.  Hazzard*  4  McCrary,  94. 

87  Tex.  y.  White.  7  Wall.  700; 
Wolf  y.  Shelton»  169  Ind.  531,  65 
N.  B.  682. 
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this  sort,  implied  covenants  as  well  as  express.*'  For  a  cove- 
naot  to  run  with  the  land,  it  must  concern  the  land  itself,  not 
merely  the  individual  owner  in  a  matter  relating  thereto;  and 
there  must  be  what  is  sometimes  termed  a  certain  privity  of 
estate.  One  for  the  renewal  of  a  lease  **  is  such;  so  is  a  eon- 
tinuing  one  conoeming  the  title;  and  there  are  many  others.**^ 
A  mere  personal  covenant,  of  this  general  nature,  is  termed  a 
«ovenant  in  gross.  To  distinguish  between  the  two  is  a  matter 
often  nice  and  difficolt.*^  A  covenant  "broken  before  the  land 
passes"  from  the  covenantee  is  in  gross,  or  a  chose  in  action,** 
In  order  to  ran  with  the  land,  it  does  not  as  of  eoorse  require 
the  word  "assigns,"  "heirs,"  or  any  other  of  like  meaiiing; 
yet,  in  various  oases,  such  an  expression  will  aid  the  conclusion 
that  the  covenant  runs  with  the  land.** 

§  1192.  How  auign. — A  conveyance  of  the  land  constitutes 
an  assignment  of  this  sort  of  covenant;  transmitting  to  the 
grantee  the  burden  or  right,  so  that  a  suit  at  law  on  the  cove- 
nant may  be  maintained  against  or  by  him." 


IV.    The  Doctrine  in  Equity. 

§  1193.    How  SD«. — The  assignee  of  a  ckosB  m  action,  suing 
thereon  in  the  equity  tribunals,  may,  in  disregard  of  the  rule 


M4  Keot,  Com.  473. 

MLeppitt  T.  Macker.  SI  Minn. 
76;  In  re  Adanu,  24  Cb.  D.  199. 

M4  Kent,  Com.  109,  473;  Aus- 
terberrr  v.  Oldham,  29  Ch.  D.  7E0; 
Seott  T.  McMillan.  76  N.  T.  141; 
Cole  v.  Hogbea.  54  N.  T.  444,  13 
Am.  R.  611;  Jourdaln  v.  Wilson, 
4  B.  ft  Aid.  266;  Miller  v.  Noonan, 
12  Mo.  App.  370;  Hurd  v.  Cnrtla, 
19  Pick.  459;  Langler  t.  Cbapln, 
134  Uaaa.  82;  Hartung  v.  Wltte, 
59  Wla.  286;  Callan  v.  MeDanlel, 
72  Ala.  96;  West  TlrglnU  Tnuup. 
Co.  V.  Ohio  River  Pipe  Line  Co., 
22  W.  Ta.  600,  46  Am.  R.  627; 
Scott  V.  Stetler,  128  Ind.  385,  27 
N.  E.  721;  Delognjr  v.  Mercer,  43 
La.  An.  206,  8  So.  903.  Unlets 
tbere  b  a  grant  of  an  estate  Id 
the  land  to  which  the  covenant  Is 
annexed,  there  can  be  im  breacb 
ot  a  covenant  running  witb  the 


land.  Barrlnser  v.  Ta.  Tr.  Co.,  ISB^ 
N.  C.  409,  43  a  E.  910. 

"  Hardman  v.  Child,  2S  Cb.  D. 
712,  717. 

"4  Kent,  Com.  473;' Ladd  v. 
Noyee,  137  Mass.  lEl. 

•*  Spencer's  Cose,  6  Co.  16a; 
Hart  T.  Lyon,  90  N.  T.  663;  Tatem 
T.  CbBpllQ,  2  H.  Bl.  133;  Martyn 
T.  Clue,  18  Q.  B.  661;  WlUcinaoD 
V.  Rogen,  10  Jur.  a.  a.  5;  Tafte 
V.  Ooaling,  11  Cb.  D.  273;  Renals 
V.  CowllBhaw,  11  Cb.  D.  866. 

"Chandler  v.  Brown,  69  N.  H. 
370;  Qeorgia  South.  R.  R.  v. 
Reeves,  64  Ga.  492;  Roche  v.  UIl- 
man,  104  111.  11;  Cole  v.  Kimball. 
62  Vt  639;  Hardman  v.  Child.  28 
Ch.  D.  712;  Bets  v.  Bryan.  8» 
CHito  St  320;  Foss  v.  Stanton 
(Vt),  67  AU.  942;  Horn  v.  Miller, 
136  Fa.  St  640.  20  AU.  706,  9  L. 
R.  A.  810. 
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of  the  common-law  courts  stated  in  our  first  sub-title/'  proceed 
in  his  own  name;  though,  in  some  circumstances,  owing  to  a 
real  or  supposed  interest  ^  in  the  assignor,  he  must  make  him 
a  co-plaintiff.^^  For  it  is  the  course  in  equity,  that  the  party 
in  interest  brings  suit  in  his  own  name.^' 

§  1194.  Other  distinctions. — ^There  are,  in  connection  with 
assignments,  other  differences  between  the  equity  and  common- 
law  rules.  For  example,  -at  law,  a  creditor  cannot  without  the 
debtor's  consent  assign  a  part  of  his  claim;  because  it  is  the 
right  of  the  latter,  if  he  chooses,  to  discharge  his  debt  in  full 
and  at  once,  not  in  parcels.**  But  the  equity  tribunals,  with 
their  flexible  proceedings,  manage  to  sustain  such  an  assign- 
ment.*^®  And,  where  a  note  is  owned  by  two,  the  assignment  by 
one,  of  his  share,  is  good  in  equity.*^    But — 

§  1195.  Not  for  this  place. — ^It  would  not  accord  with  the 
purpose  of  this  chapter  to  carry  out  these  explanations  into 
their  numerous  details. 

V.    By  Operation  of  Law. 

§  1196.  In  general. — ^In  various  places  in  the  foregoing 
pages,  we  have  had  occasion  to  see  that  there  is  a  wide  differ- 
ence between  a  thing  done  by  the  law  and  by  the  parties." 


*B  Ante,  §  1179. 

4«  Russell  V.  Clark,  7  Cranch, 
€9;  Mechanics  Bank  v.  Seton,  1 
Pet.  299;  Story  v.  Livingston,  18 
Pet  359.  375. 

*T  Currier  v.  Howard,  14  Gray, 
611;  Hodges  v.  Saunders,  17  Pick. 
470;  Mason  v.  York,  etc.  R.  R.,  52 
Me.  82;  Crawford  v.  Wltherbee, 
77  Wis.  419.  46  N.  W.  645,  9  L. 
R.  A.  561.  A  covenant  that  con- 
fers an  Immediate,  permanent  and 
beneficial  efiFect  on  the  use  to 
which  the  estate  is  designed  to  be 
applied  will  run  with  the  land. 
Coudert  v.  Sayre,  46  N.  J.  Bq.  (1 
Dick.)  386,  19  AU.  190. 

48Frye  v.  Bank  of  Illinois.  6 
Gllman,  332.  The  assignee  of  a 
chose  In  action  cannot  proceed  by 
bill  In  equity  to  enforce  for  his 
own  uae  the  legal  right  of  his  as- 


signor, merely  on  the  ground  that 
he  cannot  sue  at  law  In  his  own 
name.  Hayward  v.  Andrews,  106 
U.  S.  672. 

^•Beardslee  v.  Morgner,  73  Mo. 
22.  A  check  on  a  bank,  operating 
as  an  assignment  of  the  sum  for 
which  It  1b  drawn,  constitutes,  by 
the  usages  of  trade,  an  exception 
to  this  rule.  Taylor  v.  Taylor,  78 
Ky.  470.  And  see  Coates  v.  Pres- 
ton, 106  111.  470;  Nat.  Safe  &  Lock 
Co.  V.  People,  60  111.  App.  336. 

BO  Nat  Bzch.  Bank  v.  McLoon, 
73  Me.  498;  Canty  v.  Lattemer, 
31  Minn.  239;  McDanlel  v.  Max- 
well, 21  Or.  202,  27  Pac.  952,  28 
Am.  St  Rep.  740. 

Bi  Fordyce  v.  Nelson,  91  Ind.  447. 

BsFor  example,  ante,  SS  98,  99, 
197-203,  441,  556,  596,  596,  793, 806, 
867-^77,  887,  906,  918,  967. 
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Therefore  assignmeiits  made  by  the  law  have  their  own  rules, 
and  are  not  as  of  course  governed  by  those  hitherto  set  down 
in  this  chapter.    Thus, — 

§  1197.  Bankruptcy. — An  assignment  in  bankruptcy  gives, 
it  is  believed,  on  the  general  principles  of  the  law,  authori^ 
to  the  assignee,  in  whom  it  vests  the  assets  to  collect  the  chosea 
in  action  by  suit  in  his  own  name,** — a  question  which  is  in  the 
main  settled  by  statntes.  And,  on  principle,  as  the  assignee, 
while  taking  the  estate  from  the  debtor,  represents  the  credit- 
ors, he  shonld  be  entitled  to  recover  back  what  the  former  had 
conveyed  away  in  fraud  of  the  latter.  But,  in  other  respects, 
a  defense  good  against  the  debtor  should  be  equally  available 
against  him.  Herein  his  position  differs  from  that  of  the  other 
assignees  mentioned  in  this  chapter.  To  unfold  these  views  on 
the  anthorities,  involving  complications  of  statutory  law  and 
adjudications,  would  conduct  the  reader  further  into  a  tangle 
than  is  deemed  necessary  at  this  place."    Again, — 

§  1198.  Execntora  and  administrators — are  assignees  by 
operation  of  law.  The  goods  and  ckoses  tn  action  of  the  de- 
ceased are  vested  in  them.'*  It  follows,  therefore,  that  they 
may  sue  and  he  sued,  in  their  own  names  (whether  in  their 
representative  capacity  or  as  individuals  we  are  not  now  in- 
quiring), for  whatever  concerns  the  estate  of  the  deceased." 
And,  if  it  is  not  insolvent,  they  stand,  both  as  to  actions  and 
defenses,  simply  in  his  shoes.*'  But,  if  it  is  insolvent,  they, 
when  plaintiffs,  so  far  represent  creditors  as  to  be  entitled  to 
recover  also  on  their  behalf.*^ 

The  Doctrine  of  this  Chapter  restated. 

%  1199.  Assignors  and  assignees,  as  parties,  sustain  some- 
what differing  relations,  with  rights  and  duties  in  a  degree 


>•  3  Para.  Cont  4S9. 

M  CoDBuU  tfae  next  aecUon;  also 
ante,  i  678;  Day  v.  Cooler,  11-8 
Mass.  E24.  527. 

M  Jewett  T.  Smith,  13  Mass.  309; 
Beecher  v.  Bncklngbam,  IS  Conn. 
110,  44  Am.  D.  580;  Snodgraaa  v. 
CablDASB.  15  Ala.  160;  Shlrler  t. 
Healde,  34  N.  H.  407;  Neala  v. 
Hagthrop,  8  Bland.  661;  Tharpe 
T.  Stallwood,  e  Scott  N.  R.  TIE, 
7  Jur.  492;  Poa«  ▼.  MiUer,  Dnd- 
187,  S.  C.  11. 


••lb.;     Carlisle    v.     Burlej, 
Greenl.  260;  Potter  v.  Van  Vran- 
Ken,  3G  N.  T.  619;    Elsenblsa 
Blsenblae,  4  Watts,  184. 

"  Peaelee  t.  Barney,  1  D.  Chip. 
3S1,  S  Am.  D.  743;  Armstrong  v. 
Stovall.  Se  Miss.  276. 

»■  Martin  v.  Root,  IT  Mass.  222. 
But  see  Anderson  T.  Belcher,  1 
Hill.  B.  C.  24G,  26  Am.  D. 
And  see  Crawford  T.  Lehi 
Kan.  E0>. 
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variable,  aeeording  to  the  nature  of  the  thing  assigx^,  and 
the  manner  of  the  aasignment;  sometinieSy  alao,  accordmg  to 
whether  the  litigation  is  at  law  or  in  equity.  To  retrace  the 
lines  of  distinction  in  the  present  section  would  be  superfluous. 
What  is  said  in  this  chapter  is  meant  only  to  show  the  relations 
of  the  parties;  a  full  exposition  of  the  law  of  assignment  was 
not  its  purpose. 


§§  1200-1202.] 


CHAPTER  ZLTt 


§  1200.  Power  over  one's  ovil — Every  persoQ  is  entitled  to 
,  do  what  he  will  with  his  own, — whether  his  own  services,  his 
own  conduct,  or  his  own  property,* — bo  long  as  he  interferes 
with  no  rights  of  others.  If  a  man  marries,  he  has  obligated 
himself  to  support  his  wife  and  children,  and  their  claims  must 
be  respected.*  Or,  if  he  incurs  debts,  he  has  placed  himself  and 
his  property  under  a  liability  to  his  creditors,  and  it  cannot  be 
cast  oflE.  How  far  the  creditor  may  interfere  with  his  contract- 
ing is  the  inquiry  for  this  chapter. 

§  1201.  Nature  of  oreditor'a  claim. — Sometimes  a  creditor 
has  a  Hen  on  a  particular  article  of  property, — as,  where  it  is 
mortgaged  or  pledged  to  him,  or  he  has  done  work  on  it  and  it 
has  not  left  his  possession,  or  he  has  seized  it  on  legal  process, — 
but  this  is  not  for  consideration  here.  Aside  from  sneh  lien,  the 
debtor's  property,  from  which  might  be  derived  the  means  of 
payment,  or  from  which  it  might  be  enforced  by  levy,  was  one- 
of  the  other's  main  inducements  to  become  a  creditor.  And 
the  debtor  defrauds  him  if,  after  the  debt  is  contracted,  he  ■ 
puts  this  property  beyond  the  reach  of  the  law;  or  if,  to  avoid 
paying  fotive  debts,  he  first  puts  it  so,  and  then  contracts  them.. 
Somewhat  to  particularize, — 

§  1202.  Conspiracy, — A  conspiracy  between  two  or  more 
persons  to  cheat  a  third  is  both  a  civil  and  a  criminal  wron;^. 
It  is  at  the  common  law  indictable,  even  before  any  overt  act 
in  pursaance  of  it  has  been  performed.'  And  when  the  parties 
faave  so  far  proceeded  in  the  evil  combination  as  actually  to  in- 
jiure  another,  they  are  answerable  to  him  in  a  civil  suit.*  On 
this  principle,  if,  in  any  maimer,  a  debtor  and  another  person 
eombining  put  the  former's  property  where  a  creditor  cannot 

*AaX»,   n    t%,   CO;    1   Bishop,  Pag»  v.  Puker,  43  N.  H.  Ses,  SO 

CiiML  Lav,  H  614,  676.  Am.  D.  172;  Janea  v.  Wutu^alt; 

*AiitA  II  134,  ZU,  MM,  SIO.MS.  7   Cow.   445;    OreixnT   t.    Bnuu- 

*l  BJstaop,  Crtm.  Iaw,  |S  US,  wick,  «  Seott  R  R.  S0>,  8  Jor. 

J9S-414.  148,  8  C.  B.  411. 

I.  2fi  CaL  US; 
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reach  it  by  legal  process,  the  latter,  after  the  combination  has 
resulted  in  cheating  him,  has  his  proper  legal  remedy  against 
them."    But — 

§  1203.  As  between  parties. — ^A  conspirator  who,  to  cheat 
his  creditors,  conveys  goods  to  his  co-conspirator,  can  neither 
reclaim  them  nor  enforce  an  executory  promise  to  pay  for 
them ;  but,  the  parties  being  equally  in  the  wrong,  the  law  will 
assist  neither.*  Some  courts  qualify  this  doctrine  to  the  extent 
that,  since  only  creditors  are  entitled  to  complain,  the  contract, 
whether  executory  or  executed,  will,  while  they  acquiesce,  be 
good  between  the  parties.''  This  qualification,  if  accepted,  oper- 
ates only  on  the  executory  contract;  for,  by  all  opinions,  the 
executed  conveyance  is,  as  between  the  parties,  irreversible.* 
On  the  other  hand, — 

§  1204.  Creditor's  rights. — ^Not  only  has  the  creditor  the 
right  of  action  just  mentioned,*  but  he  may  avoid  the  con- 
veyance which  his  debtor  has  made  to  a  co-conspirator,  to  cheat 
him.** 


« Adams  v.  Paige,  7  Pick.  B42, 
549;  Hall  v.  Eftton.  25  Vt  458; 
Penrod  v.  Morrison,  2  Pa.  126. 

«Ante,  99  489,  816,  835;  Ager  ▼. 
Duncan,  50  Cal.  325;  Heineman 
V.  Newman,  55  Ga.  262,  21  Am.  R. 
279;  Harwood  v.  Knapper,  50  Mo. 
456;  Burleigh  v.  VHiite,  64  Me.  23; 
GiU  V.  Henry,  14  Norrls,  Pa.  388; 
Brady  v.  Haber.  197  lU.  291,  64 
N.  E.  264;  McClenahan  v.  Steven- 
son, 118  la.  106.  91  N.  W.  925; 
Ratcliff  V.  RatcUff.  102  Va.  880, 
47  S.  R  1007.  The  heirs  of  a 
grantor  cannot  maintain  a  suit  to 
set  aside  a  deed  made  by  him  on 
the  ground  that  it  was  made  with 
a  fraudulent  purpose.  Foules  v. 
Foules  (Miss.),  33  So.  972;  Neal 
V.  Neal,  26  Ky.  Law  Rep.  962,  82 
S.  W.  981.  On  a  bill  to  foreclose 
a  mortgage,  defendant  may  show 
that  it  was  executed  without  con- 
sideration for  the  purpose  of  de- 
frauding creditors.  Blwood  v. 
Walter,  103  111.  App.  219. 

T  Harvey  v.  Varney,  98  Mass. 
118;  Van  Wy  v.  Clark,  60  Ind. 
259;    Dietrich   v.   Koch.   86   Wis. 


618;  Roberts  v.  Lund,  45  Vt  82; 
Hess  V.  Final,  82  Mich.  516;  Shaw 
V.  Jeffery,  13  Moore,  P.  C.  432. 
And  see  Noble  v.  Noble,  26  Ark. 
317. 

•  Cases  above  cited;  also  Ed- 
wards V.  Haverstick,  63  Ind.  348; 
Etter  V.  Anderson,  84  Ind.  333; 
Fivaz  V.  Nicholls,  2  C.  B.  601; 
Begbie  v.  Phosphate  Sewage  Co. 
Law  Rep.  10  Q.  B.  491,  499,  600; 
Hall  V.  Callahan.  66  Mo.  316; 
BarUett  v.  BarUett.  13  Neb.  456; 
Allison  V.  Hagan,  12  Nev.  38; 
HoUiday  v.  HoUiday,  10  la.  200; 
Wliite  V.  Brocaw,  14  Ohio  St  339; 
Nellis  V.  Clark,  20  W^end.  24;  Mc- 
Manus  v.  Tarleton,  126  N.  C.  790, 
36  S.  B.  338;  Rich  v.  Hays,  99 
Me.  51.  68  Atl.  62. 

fl^Ante,  9  1202. 

loLowry  v.  Pinson.  2  Bailey. 
324,  23  Am.  D.  140;  Ludlow  t. 
Gill,  1  D.  Chip.  49;  Fitzsimmonfl 
V.  Joslin,  21  Vt  129.  52  Am.  D. 
46;  Drummond  v.  Couse,  39  la. 
442;  Bowden  v.  Bowden,  76  III. 
143;  Means  v.  Feaster.  4  S.  C. 
249.  And  see  Loeschigk  v.  Bridge, 
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§  1205.  Statntea. — The  foregoing  doctrineB  of  the  unwritten 
law  are  affirmed  and  perhaps  extended  by  legislation.  Of  early 
English  enactments  affirming  them,"  are  50  Edw.  3,  c.  6;  2  Rich. 
2,  Stat.  2,'  c.  3;  and  3  Hen.  7,  c.  4."  But  these  were  nearly  or 
quite  absorbed  and  superseded  by  13  Eliz.  c.  5,  and  27  Eliz.  o.  4, 
to  which  reference  is  almost  exclnsirely  made  in  later  times. 
These  statutes  are  accepted  in  our  States  as  unwritten  law,'* 
and  they  are  constantly  cited  in  our  tribunals.  Their  construc- 
tion was  not  folly  settled  in  England  early  enough  to  be  in  all 
particolars  binding  here,**  and  onr  courts  have  made  some 
departures  from  the  later  English  expositions.  Moreover,  in 
most  of  oar  States,  domestic  legislation  has  spoken  on  this 
subject,  and  not  always  in  the  precise  terms  of  the  English. 
Hence,— 

§  1206.  What  for  this  place.— It  will  not  be  well  here,  with 
our  limited  space,  to  enter' into  the  details  of  these  statutes. 
But  we  may  take  a  brief  view  of  some  leading  rules  derivable 
alike  from  them  and  from  the  common  law.    Thus, — 

§  1207.  Exempt  property.— It  is  no  fraud  oh  a  creditor  for 
the  debtor  to  deal  as  he  will  with  property  which  the  law  ex- 
empts from  attachment  or  seizure  for  the  debt;  therefore  no 
conveyance  of  exempt  property,  even  though  made  with  intent 
to  defraud  creditors,  can  be  avoided  by  them,"    And  an  as- 


42  N.  T.  421;  Smith  Y.  Rumsey. 
33  Hlch.  1S3;  Barber  r.  Terrell, 
E4  Ga.  146;  Farmers'  N&t  Bank 
T.  Thomson,  74  Vt.  442,  62  Atl. 
961.  Tbe  aselgnee  of  a  claim 
toDnded  In  contract  may  sue  to 
set  aside  a  fraudulent  conveyance 
by  tbe  debtor,  fhough  the  convey- 
ance WM  made  prior  to  the  as- 
signment. Noble  T.  McKelth,  127 
Hich.  163,  8  DeL  Leg.  N.  ZSl,  86 
N.  W.  G2S.  Where  actual  fraud 
in  a  sale  of  property  la  estab- 
lished, tbe  sale  is  void  as  to  sub- 
sequent creditors  of  the  vendor, 
•8  well  as  to  prior  creditors.  Ban- 
ning V.  Marleau.  133  Cal.  4S5,  65 
Pac.  964;  Woodbury  v.  Sparrell 
Print,  187  Mass.  426.  73  N.  B. 
M7;  oontra,  Chicago  Dally  News 
Co.  V.  Siegel,  212  DL  617.  72  N. 
E.  810. 


11  Klmtiall  V.  Hutcblna,  3  Conn. 
450;  Sewall  v.  Olldden,  1  Ala.  G2; 
Teaadale  v.  Atkinson,  2  Brev.  48. 

1*  Wilson  T.  Cheshire.  1  Mo- 
Cord,  Ch.  233. 

II  Bishop,  Dir.  A  F.  g  481;  1 
Bishop,  Crlm.  Iaw,  i  612a;  SUte 
T.  Moore,  Meigs.  476,  478;  Cath- 
cart  V.  Robinson,  5  Pet.  264;  Rob- 
inson V.  Holt.  39  N.  H.  5GT,  75 
Am.  D.  233;  Gardner  v.  Cole,  21 
la.  20G. 

"Baltimore  v.  Williams,  6  Md. 
236. 

"  Wlncheater  v,  Qaddy,  72  N.  C. 
116;  O'Connor  v.  Ward,  60  Mlas. 
1026;  Hlxon  v.  George,  18  Ran. 
263;  Delaahmut  v.  Trau,  44  la. 
613.  And  see  Tracy  v.  Cover,  28 
Ohio  St  61;  Isrlgg  V.  Pauley.  148 
Ind.  436.  47  N.  E.  821.  The  con- 
veraloD  of  unexempt  property  into 
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signment  for  the  benefit  of  creditors,  excepting  such  property, 
is  not,  therefore,  irandnlent  or  otherwise  void.^*    Again, — 

§  1208.  Labor  of  debtor  and  family.— The  law,  while  it  lays 
hold  of  the  debtor's  property  and  out  of  it  pays  the  creditor, 
will  not  force  him  to  work  for  the  same  end.*^  A  fortiori,  there- 
fore, it  will  not  thus  compel  his  wife  or  child.  Under  the  com- 
mon-law rules,  a  wife's  earnings  are  the  husband's  even  though 
he  does  not  support  her,  and  the  minor  children's  are  the 
father's  while  he  maintains  them  yet  no  longer.  So  that  when 
the  man,  woman,  or  child  has  earned  for  the  man  money  or 
other  property,  or  an  indebtedness  to  him  for  his  or  their  serv- 
ices, his  creditors  may  lay  claim  thereto.  But  he  can  give  away 
his  services  or  theirs  not  reduced  to  earnings,  and  no  creditor 
can  then  have  the  products.  Since  he  can  give  them  away,  and 
since  the  larger  includes  the  less,  he  can  make  any  other  ar- 
rangement  he  pleases  concerning  them,  and  creditors  cannot 
interfere.  These  views  are  fully  sustained  by  a  part  of  the 
adjudications,  yet  with  others  they  do  not  accord,  or  accord  in 
various  degrees.  The  author  has  so  fully  explored  these  ques- 
tions elsewhere  that  he  deems  it  unnecessary  to  consider  them 
further  here." 

§  1209.  Preforring  creditors. — ^The  common  law  permits  a 
failing  debtor  to  pay  in  full  such  creditors  as  he  chooses  to 
prefer,  while  necessarily  the  others  suffer."    But  the  statutes 


a  homestead  is  not  a  fraud 
against  creditors.  First  Nat.  Bank 
V.  Glass,  79  Fed.  706,  25  C.  C.  A. 
151. 

1^  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  R.  353. 

17  Rush  T.  Vought,  5  Smith,  Pa. 
437,  93  Am.  D.  766;  FOrd  v.  Jer- 
mon,  6  Philad.  6;  Teeter  t.  Wil- 
liams, 3  B.  Monr.  562,  89  Am.  D. 
485. 

ift2  Bishop,  M2ar.  Women,  99 
450-477.  In  connection  with 
which,  consult  1  lb.  99  216.  733, 
78S;  2  lb.  99  299,  302;  2  Bishop, 
Mar.  A  Div.  9  628;  Wilson  y.  Mc- 
Millan, 62  Ga.  16,  86  Am.  R.  116; 
Jbhnson  y.  Silsbee,  49  N.  H.  548; 
Patterson  y.  Campbell,  9  Ala.  938. 
Of  the  cases  cited  In  Bisfaop,  Mar. 
Women,  see  particniarly  Abber  ▼• 


Deyo,  44  N.  T.  843;  Peterson  y. 
Mulford,  7  Vroom,  481;  Bucher  v. 
Ream,  18  Smith,  Pa.  421;  Hallo- 
well  V.  Horter,  11  Casey,  Pa.  375: 
Brown  y.  Pendleton,  10  Smithy 
Pa.  419;  Elliott  y.  BenUy,  17  Wis. 
591. 

i»  Thornton  y.  Dayenport,  1 
Scam.  296,  29  Am.  D.  358;  FrancI? 
y  Rankin.  84  HI.  169;  Wilkes  y. 
Ferris,  6  Johns.  335,  4  Am.  D.  364; 
Phoenix  y.  Dey.  6  Johns.  412; 
Thornton  y.  Tandy,  89  Tex.  644;  . 
Sands  y.  Peitson,  61  ta.  702; 
O'Donald  y.  Constant,  82  tnd.  212; 
Lepplg  y.  BretKel,  48  Mfoh.  321; 
Ayers  y.  Adamos,  9t  Iwd  109^ 
Strauss  y.  Rose^  69  IM.  525;  tJn- 
inger  y.  Raytnend,  IS  NWy.  19, 
167;  Toctlid  y;  arfdwe!l>  99  Ktm. 
125;  ElUott  y.  Benedict,  18  R.  L 
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of  bankraptey  and  insolvency,  one  object  of  which  u  the  equal 
distribution  of  the  effects,*"  commonly  provide  otherwise. 

§  1210.  Protection  to  ptmhasuv. — ^Though  one  sells  his 
property  with  the  undisclosed  intent  to  put  the  money  in  bia 
pocket  and  cheat  his  ereditora,  the  honest  buyer  at  a  fair  price, 
with  nothing  to  excite  suspicion  or  inquiry,"  is  protected  in  his 
purchase;  **  his  equity  being  deemed  superior  to  that  of  a  cred- 
itor."  Bu^- 

§  1211.  Eeceiver  of  gift. — One  who  takes  the  property  in 
mere  gift  is  inferior  in  equity  to  the  creditor.  And,  however 
honest  he  may  be,  the  giver's  creditor  of  prior  date  may  have 
it  as  against  him." 

§  1212.  Othsr  qQWttasB.— There  are,  connected  with  this 
subject,  various  other  qnestions,  depending  on  a  mingling  of 
the  foregoing  principles  with  the  not  altogether  uniform  stat- 
utes of  our  different  States;  to  discuss  which,  would  take  us 
over  ground  not  quite  within  the  domain  of  the  present  chapter. 
Of  questions  not  profitable  unless  the  statutes  were  before  us, 
are  some  nice  distinctions  between  present  and  future  debts, 
and  conveyances  to  defraud  future  creditors. 


The  Doctrine  of  this  Chapter  restated. 

§  1213.  The  doctrine  of  this  chapter  is,  that,  when  one  makes 
himself  the  debtor  of  another,  he  confers  on  him  certain  rights 
as  to  property  out  of  which  the  law  compels  payment.    If,  to 


463;  Ouggenhelmer  t.  Brookfleld, 
90  N.  C.  Z32;  Noetrand  t.  AV 
wood,  19  Pick.  281;  State  Bank 
T.  WhItUe,  4S  Mich.  1. 

to  Dexter  t.  Snow,  12  Cueh.  694, 
59  Am.  D.  20S.  See  National 
Bankruptcy  Act,  189 S. 

i<  KellosK  T.  Aherln,  48  la.  299; 
Dorrlngton  t.  Minnlck,  16  Neb. 
397. 

»»  Hurley  v.  Taylor,  78  Mo.  338; 
Miller  V.  Klrby.  74  111.  242;  Hatch 
T.  Jordan,  74  111.  414;  Hedman  v. 
AnderBOn,  6  Neb.  392;  Collins  t. 
Cook,  40  Tex.  238;  Splcer  t.  Rob- 
inson, 73  III.  51S;  MasBle  t.  Eny- 
ut,  32  Ark.  261;  Farlin  v.  Sook, 
30  Kan.  401,  46  Am.  R.  100; 
Sharpe  T.  Williams,  76  N.  C.  87; 


■WUUamaon  t.  Okla.  Nat.  Bank.  7 
Okla.  621.  56  Pac.  1064.  See  Walp 
V.  Lamkin  t  Foster,  76  Conn.  EIS. 
67  Atl.  277.  But  see  Salemonson 
V.  Thompson,  13  N.  D.  182,  101  N. 
W.  320. 

ssBndeTB  T.  Wllllama,  1  Met 
Ky.  346. 

**2  Kent,  Com.  440;  Early  t. 
Owens,  68  Ala.  171;  Mohawk 
Bank  V.  Atwater,  2  Paige,  64; 
Clark  V,  Depew,  1  Casey,  Pa.  509, 
64  Am.  D.  717;  Crawford  t.  Klrk- 
sey,  55  Ala.  282,  27  Am.R.  704; 
Bogard  y.  Qardley,  4  Sm.  A  M. 
302;  Vertner  t.  Humphreys,  14 
Sm.  A  M.  130;  Crumbaugh  v.  Ku- 
gler,  2  Ohio  St.  373;  Young  t. 
White,  26   Miss.   146;    Oruder  v. 
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defraud  the  creditor,  he  disposes  of  it  to  one  who  is  a  par- 
taker in  the  fraud,  the  creditor  may,  on  due  legal  proceedings, 
subject  it  to  the  payment  of  the  debt.  Or,  if  the  debtor  giveg 
it  away  to  one  who  even  receives  it  honestly,  the  same  conse- 
quence will  follow.  But  an  honest  purchaser,  for  value,  with 
nothing  to  excite  his  suspicion  or  put  him  on  inquiry,  is  pro- 
tected. This  subject  has,  from  early  times,  been  legislated  upon 
in  England  and  in  our  States,  yet  not  in  abrogation  of  these 
principles  of  the  unwritten  law. 

Bowles,  1  Brev.  266,  S  Am.  D.  666;  Bauer  Grocer  Co.  v.  McKae  Shoe 

Bohannon  v.  Combs,  79  Mo.  306;  Ca,  87  IlL  App.  484;   see  Wella 

lies  V.  Cox.  83  Ind.  677;  Goodman  v    Sehoster  Hax  Nat  Bank.  38 

V.  Wlneland,  61  Md.  449;    Van  Colo.  6S«.  48  Fac.  809. 
Bibber  v.  Mathl^  63  Tez.  406; 


Si  1214-1216.] 


OTH^  THIBO  PHRSONS. 


OHAPTEB  XLVn. 


OTHKR  THIRD  PERSONS. 

§  1214.  Baving  interest,  or  not. — One  has  no  rights  regard- 
ing any  contract  between  other  persona,  unless  it  aSecta  bis  in- 
terests.* Bat  we  saw  in  the  last  chapter,  that,  under  eircom- 
stances  pointed  oat,  a  creditor  may  overthrow  a  contract  which 
his  debtor  and  another  have  made  in  obstraetion  of  his  prior 
claims.  And  we  shall  see,  in  this  chapter,  that  one  not  a  party 
may  assert  a  pecuniary  interest  of  his  own  in  a  contract  be^ 
tween  other  persons.    Thus, — 

§  1215.  TrastB. — If  one  conveys  property  to  another,  direct- 
ing that  it  shall  be  held  for  the  benefit  of  a  third,  who  is  not  a 
party  to  the  transaction,  a  right  is  thus  created  in  the  third 
person,  and  he  can  enforce  it  in  a  court  of  equity.*    Or, — 

§  1216.  Besoltillg  troBtB. — If  one  who  has  another's  money 
to  invest  in  land,  causes,  on  doing  it,  the  deed  to  be  made  to 
himself,  the  law  will  create  a  resulting  trust;  whereupon  the 
equity  court  will  compel  him  to  hold  the  legal  title  for  the  ben- 
efit of  him  by  whose  money  it  was  procured.*  And  all  persons 
who,  in  any  of  the  innumerable  ways  possible,  take  or  retain 
a  title  to  either  real  or  personal  property,  which  is  truly  an- 
other's, are  by  the  law  made  the  trusteea  of  the  true  owner.* 
Again, — 


1  B07er  T.  Treaaler,  18  Ind.  2S0; 
Simson  T.  Brown,  6S  N.  T.  85G; 
Held  T.  Tanderheyden,  6  Cow.  719, 

■  2  Storr,  Eq.  H  961-964,  974, 
B74o;  a.  a.  T.  Durant.  95  TJ.  S. 
576;  MoiT  V.  Ulcbael,  18  Md.  S2T; 
Harrlsburg  Bank  v.  Tyler,  3 
Wntts  ft  S.  878;  Allwi  v.  Withrow, 
110  U.  S.  IIS;  Cbace  t.  Chapin, 
130  UtoBB.  1Z8:  Preachera  AidSoc. 
V.  England,  106  111.  126. 

■  Houghton  T.  Davenport,  74 
Ma.  690;  Hnrry  v.  Sell,  23  W.  Va. 
47G;  HelBkell  v.  Powell,  23  W.  Va. 
717;  Newton  v.  Taylor,  32  Ohio 
St.  399;  Cobb  v.  Knight,  74  He. 
2S3;  HcLeod  y.  Tenable.  163  Ho. 
fi36,  63  8.  W.  847.  See  Brana  v. 
Cnrtto.  190  111  197,  60  N.  B.  66. 


'Stateavllle  Bank  t.  Simonton, 
86  N.  C.  187;  Felton  v.  Smith,  84 
Ind.  48E;  Bobbins  v.  Robblns.  8ft 
N.  T.  261;  Kellar  v.  Kunkel,  46 
Md.  666;  Unk  v.  Link,  90  N.  C. 
23B;  Wright  ▼.  Qay,  101  111.  233; 
SmlUi  V.  Smith,  86  lU.  189;  By- 
Ington  V.  Moore,  62  la.  470;  Con* 
nor  v.  Follansbee,  59  N.  H.  124; 
Balley'a  Appeal,  15  Norrla,  Pa. 
263;  Cox  V.  Aniamann,  76  Ind. 
210;  Blakeslee  v.  SUrrlng,  84 
Wis.  638;  ante,  |  194;  Borrow  T. 
Borrow,  34  Wash.  684,  7f  Pac  306; 
Flanary  v.  Kane,  102  Ta.  547,  46 
a  E.  312;  Babcock  v.  Wells,  15 
R.  I.  80.  H  AU.  »«. 
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§  1217.  Other  contract. — Any  other  contract  may  be  made 
for  the  benefit,  or  for  the  burdening,  of  one  who  is  not  a  party. 
We  saw  much  of  this  in  connection  with  the  subject  of  agency.* 
Thus,— 

§  1218.  Burden. — ^It  is  legitimate  for  one  person  to  promise 
a  second  that  a  third  shall  do  a  particular  thing ;  for  example, 
give  to  the  second  person  a  bond  for  a  deed.'  Then,  if  the  third 
person  refuses  to  do  it,  as  ordinarily  he  may,^  the  contract  is 
broken."    Or,  what  is  practically  more  common, — 

§  1219.  Benefit. — ^The  bargain  between  the  parties  may  be, 
that  one  of  them  shall  confer  a  benefit  on  a  third  person.  And, 
if  the  consideration  for  it  is  adequate,  the  consequence  does  not 
depend  on  the  motive ;  as,  whether  it  was  to  do  a  favor  to  tiie 
third  person,  or  was  an  arrangement  of  convenience  to  the  par- 
ties. Nor  is  it  material  in  whose  name  the  rules  of  practice 
require  the  action  to  be  brought;  as,  whether  at  law  by  one 
party  against  the  other,  or  at  law  by  the  third  person  against 
the  party  promising,  or  by  a  suit  in  equity.  The  third  person 
has  open  to  him  the  one  of  these  three  methods  which  the  par- 
ticular facts  and  the  practice  of  the  court  may  indicate.  Thus, — 

§  1220.  How  sue. — Commonly  the  third  person,  for  whose 
benefit  one  has  made  to  another  a  simple-contract  promise  on 
adequate  consideration,  may  sue  thereon  in  his  own  name.*  But 


•  Ante,  5S  1074-1110. 

«  Stevenson  v.  Puller,  75  Me.  324. 

f  Bank  Check. — As  to  whether  a 
hank  may  refuse  to  pay  a  check 
which  a  depositor,  having  funds 
State    Sav.   Assoc,    v.    Boatmen's 

eae  'tii  nodn  n^'eap  SBq  'n]djeq) 
Say.  Bank,  11  Mo.  App.  292.  But 
its  refusal,  whether  right  or 
wrong,  leaves  the  drawer  holden. 
Murray  v.  Judah.  6  CJow.  484; 
Harker  v.  Anderson,  21  Wend. 
372;  Sherman  v.  Comstock,  2  Mo- 
Lean,  19. 

•  Stevens  v.  Webb,  7  Car.  A  P. 
60,  62. 

•  Hendrlck  v.  Lindsay,  93  U.  S. 
143;  Green  v.  Richardson,  4  Colo. 
584;  Felton  v.  Dickinson,  10  Mass. 
2S7;  Cabot  ▼.  Hasklns,  3  Pick.  83; 
Brice  V.  King,  1  Head,  152;  Clarke 
V.  McFarland,  5  Dana,  45;  Ed- 
wards   V.    Smith,    63    Mo.    119; 


Campbell  v.  Smith,  71  N.  Y.  26, 
27  Am.  R,  5;  Green  v.  Morrison, 
5  Colo.  18;  Meyer  v.  Lowell,  44 
Mo.  328;  Anthony  v.  Herman,  14 
Kan.  494;  Snell  v.  Ives,  85  111. 
279;  Stariha  v.  Greenwood,  28 
Minn.  621;  Todd  v.  Weber.  96  N. 
Y.  181,  47  Am.  R.  20;  Painter  v. 
Kaiser.  27  Nev.  421,  76  Pac.  747. 
65  L.  R.  A.  672;  Peterson  v.  Chic, 
lb  N.  W.  Ry.  Co.,  119  Wis.  197,  96 
N.  W.  582.  And  may  defend  the 
contract  against  an  attack  for 
fraud.  Gooe  v.  Goos,  57  Neb.  294, 
77  N.  W.  687.  In  order  that  one 
not  a  party  *  to  a  contract  may 
maintain  an  action  thereon,  it 
musti  api>ear  that  the  contract  Is 
madej  for  him«  and  it  Is  npt  soifi- 
elentjthat  he  may  b^  benefited  by 
its  performance.  Styles  v.  Long 
Co.,  70  N.  J.  L.  801,  57  Atl.  448. 
The  fact  that  the  person  to  whose 
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this  is  not  held  quite  bo  in  all  the  States ;  '*  and  there  are  excep- 
tions, more  or  lesa  generally  recognized."  For  example,  if  one 
takes  a  deed  of  land,  subject  to  a  prior  mortgage,  promising  to 
pay  to  the  mortgagee,  who  is  not  a  party  to  the  transaction, 
the  mortgage  debt,  this  promise  can  transmit  no  rigbt,  conse- 
qnently  no  right  of  action,  to  him;  it  can  operate  only  as  a 
fttaranty  to  the  mortgagor,  now  the  grantor  in  the  deed,  who 
may  sue  upon  it  personally  after  he  has  been  damnified.  For 
to  this  extent  only,  whatever  be  the  words  of  promise,  does  the 
fionsideration  '*  go.  The  land  is  the  sole  consideration  in  the 
case ;  the  mortgagee  had,  for  his  security,  the  whole  of  it,  in- 
cluding what  the  grantee  in  the  deed  now  takes,  by  the  prior 
«OQTeyance  to  him.  Nothing  passes  to  the  grantee  in  the  deed, 
which  can  be  deemed  a  fund  out  of  which  to  pay  the  mortgage, 
except  what  the  mortgagee  already  holds  under  a  prior  title. 
As  to  him,  there  is  no  consideration,  either  put  into  his  own 
hands,  or  placed  in  the  hands  of  the  party  to  the  deed  for  his 
nse, — ^not  even  a  gift  of  an  atom, — ^which  can  operate,  directly 
or  indirectly,  as  a  consideration  for  the  promise  to  pay  Aim. 
As  to  any  rights  of  his,  the  promise  is  simply  void,  and  there 
is  no  occasion  to  inquire  who  shall  be  the  parties."    In  speciat- 


beneBt  a  promtae  may  Inure  Is 
uacertain  at  the  time  It  1b  made, 
and  that  It  Is  dependeot  od  a  con- 
tingency, will  not  deprive  tbe  per- 
son who  after wardB  establlahes 
his  claim  to  be  the  beneficiaiy  ol 
tbe  promlee  of  the  right  to  re- 
cover upon  It.  Whitehead  v.  Bur- 
gees. 61  N.  J.  Ij.  7E.  38  All,  802. 

lo  RobertBon  v.  Reed,  11  Wright, 
Pa.  115;  Kountz  v.  Holthouae,  i 
Norrla,  Pa.  235:  Eafltraan  t.  Ram- 
sey. 3  Ind.  419;  Bird  v.  Lanlus. 
7  Ind.  615;  Davia  v.  Calloway,  30 
Ind.  112,  96  Am.  D.  670;  Durham 
V.  Blschof,  47  Ind.  211;  Bbel  v. 
Plehl,  134  Mich.  64,  10  Det.  I^eg. 
N.  404,  95  N.  W.  1004.  8ee  Wil- 
llamaon  v.  UcOratli,  ISO  Mass.  55, 
fil  N.  E.  63S. 

>i  Dow  T.  Clark,  7  Gray,  19B. 

"Thornton  v.  Smith,  7  Mo.  88; 
S&TinRs  Bank,  etc.  v.  Thomton,- 
112  Cal.  255*.  44  Pac  46G.  Contra, 
see  Piddle  v.  Pugh,  169  N.  J.  Eq. 
-480,   45  Atl.  626. 


'"Mellen  t.  Whipple,  1  Gray, 
317.  This  was  one  of  the  last 
casea  I  ever  argued  to  a  court;  It 
waa  after  I  bad  left  practice  for 
law  writing, — a  remnant  lingering 
from  former  bualness.  Tbe  opin- 
ion in  the  report  does  not  make 
the  reasoning  which  carried  the 
tribunal  bo  plain  as  might  be  de- 
sired. The  learned  judge,  who 
wrote  It,  once  expressed  to  me  hlB 
dissatisfaction  with  It  In  this  re- 
spect. And  I  remtnnber.  that, 
sometime  afterward,  a  very  emi- 
nent lawyer  In  another  State,  ge(- 
ting  from  the  reasoning  not  even 
a  glimmer  of  the  real  doctrine, 
wrote  me  aeking  whether  I  really 
believed  it;  or  whether,  as  It 
seemed  to  him,  I  had  played  a 
trick  on  the  court,  and  humbugged 
the  entire  bench.  I  certainly  be- 
lieved it  then,  and  do  yet;  that 
is,  the  doctrine  which  I  argued  to 
the  Judges,  and  which,  I  know,  led 
to  the  conclusion.     I   know  this 
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ties,  most  courts  do  not  permit  a  suit  in  the  third  person's 
name,  yet  some  do.^^  In  trusts,  the  suit'  at  law  is  in  the  name 
of  the  trustee ;  ^"  in  equity,  of tener  in  the  name  of  the  cestui  que 
trust,  sometimes  the  trustee  joining.^*  And  it  is  the  nearly  or 
quite  universal  course  in  equity  to  make  the  plaintiff  in  interest 
the  plaintiff  of  record.^^  There  are  minor  distinctions;  but,  on 
a  question  of  mere  practice,  it  would  not  accord  with  the  plan 
of  this  work  to  proceed  further.  Betuming  from  practice  to 
doctrine, — 

§  1221.  On  what  principle— (Gift).— When  the  third  person 
has  put  something  of  his  own  into  the  consideration  for  the 
contract,  the  promise  therein  for  his  benefit  is  but  the  natural 
return  therefor,  and  the  propriety  of  permitting  him  to  avaU 
himself  of  it  is  obvious.  But  the  greater  number  of  cases  are 
of  a  different  sort;  the  promise  is  a  gift,  or  the  tender  of  a  gift, 
made  by  the  parties  either  out  of  kindness  to  him,  or  for  their 
own  convenience.  An  illustration  of  the  former  sort  is  a  vol- 
untary conveyance  of  property  by  a  husband  to  a  trustee,  who 
promises  to  hold  it  for  the  grantor's  wife,^*  to  her  separate 
use.  An  illustration  of  the  latter  sort  is  the  promise,  by  the 
purchaser  of  a  business,  to  pay  the  subsisting  debts.    Now,— 

§  1222.  Accepting  or  rejecting  gift — ^Though  the  law  pre- 
sumes that  one  accepts  what  is  tendered  him  for  his  benefit/* 
still  he  has  the  right  to  decline,  and  the  fact  may  be  that  he 
does.  The  case  is  one  of  election  and  waiver,  already  ex- 
plained ;  ^  or,  exactly,  it  is  within  the  principle  of  unauthor- 
ized contracts  by  agents,  and  their  ratification.'^    Hence, — 


because  of  obBenrations  made  by 
Individual  Judges,  particularly  the 
very  eminent  Chief  Justice,  and 
questions  to  the  opposing  counsel, 
during  and  at  the  close  of  the 
arguments.  This  question  has 
since  been  before  various  other 
courts;  and,  so  far  as  I  have  ob- 
served, the  real  argument  has  sel- 
dom been  understood.  See  fur^ 
ther  as  to  this  question  and  case, 
Crowell  V.  Hospital  of  St  Barna- 
bas, 12  a  E.  Green,  660.  Many 
American  authorities  now  hold 
that  a  mortgagee  may  sue  upon 
such  promise  for  any  deficiency 
arising  upon  sale  of  the  mortgaged 
premises.  Wloodoock  v.  Bostic,  118 
N.  a  822,  24  S.  E.  362;  Moore  T. 


Triplett,  96  Va.  703,  70  Am.  St 
Rep.  882;  Crone  t.  Stlnde,  156  Ma 
262,  65  S.  W.  863;  ct  Ward  v. 
De  Oca,  112  Cal.  265,  44  Pac.  466. 

14  Ante,  9  1070;  Millard  ▼.  Bald- 
win, 8  Gray,  484;  Clarkson  ▼. 
Doddridge,  14  Grat  42. 

15  Treat  y.  Stanton,  14  Conn.  445. 

16  Dunn  y.  Seymour,  8  Stock. 
220;  Tucker  v.  Palmer,  3  Brev.47. 

iTFrye  t.  Bank  of  IllinoiB,  5 
Gilman,  332;  ICason  y.  York,  etc 
R.  R.,  62  Me.  82;  Burlew  ▼.  HUl- 
man,  1  C.  B.  Green,  23. 

18  Scruggs  T.  Alexander,  72  lb. 
134. 

10  Ante,  99  851,  923. 

MAnte,  99  777-808. 

SI  Ante,  8  1091. 
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§  1223.  Partiw  receding  or  not. — Since  a  contract  between 
two  in  favor  of  a  third,  who  had  no  part  in  it,  is  the  mere 
tender  of  a  henefit,  the  two  can  matuall^  rescind  it  at  any 
time  before  acceptance  by  the  third.**  Afterward,  and  in  other 
circumstancea,  the  rescission  reqaires  the  concurrence  of  the 
third  person.**  And  this  is  within  the  general  doctrine,  that, 
where  one  bargains  for  another  without  authority,  the  lat- 
ter may  ratify  **  or  repudiate  *•  the  bargain  at  his  pleasure. 
Again, — 

§  1224.  Sort  of  contract. — ^As  the  third  person  occupies  a 
position  analogous  to  that  of  an  assumed  principal  for  whom 
one  has  contracted  as  agent  without  authority,  the  promise 
most  in  terms  be  for  his  benefit;  **  and  he  must  be  legally  com- 
petent to  receive  the  thing,  and  perform  his  part," 

§  1225.  Other  principles — of  the  law  of  unauthorized  agency 
may  well  be  applied  to  this  contract ;  such  as,  that  the  ratifica- 
tion must  be  either  with  full  knowledge  of  what  has  been 
done;**  "or,"  in  the  words  of  Willes,  J.,  "with  intention  to 
adopt  it  at  all  events  and  under  whatever  circumstances;  "** 
lacking  which,  it  may  be  avoided,  at  least  to  the  extent  of 
the  misapprehension.'"  It  must  be  of  the  entire  provision  or 
none ;  *'  and,  if  the  eontract  was  fraudulent,  it  must  include 
the  fraud  and  its  consequences."    Finally, — 


**  Merrick  v.  Olddlngs,  1  Uack- 
ey,  394;  Amonett  v.  UontaEue,  T6 
Mo.  43;  Thompeon  v.  Parker,  83 
Ind.  96.  8e«  Humiibrei'  v.  Wortti, 
3  Out.  Pa.  185. 

*■  LerlatoDM  v.  Landreaux,  6 
liO.  Ann.  10.  And  see  Wood  v. 
McCain,  7  Ala.  800,  42  Am.  D.  612; 
Taylor  v.  Robinson,  14  Cal.  39S; 
Flake  t.  Holmes,  41  Me.  441. 

3*Ante,  il  1106,  llOS;  Grant  t. 
Beard,  GO  N.  H.  120;  Ryan  v. 
Doyle,  31  la.  63;  Bronaon  v.  Chap- 
pell.  12  Wall.  6SI;  Draaaer  v. 
WootI,  15  Kan,  344;  Workman  v. 
Campbell,  GT  Ho.  53;  Bryan  v. 
Robert,  1  Strob.  Eg.  334;  Ham- 
mond V.  Hannln,  21  HIch.  374,  4 
Am.  R  490;  Wright  v.  Burbank, 
14  Smith,  Pa.  247;  Williams  v. 
Bntler.  35  111.  544;  Uclntrre  v. 
Park,  11  QraT,  102.  71  Am.  D. 
S90;  BraEE  v.  Feasendan,  11  111. 
M4. 


"Ante,  gg  781,  784,  823,  831, 
1106. 

"Ante  gt  1103,  1108;  Colllna 
T.  Soau,  7  Rob.  N.  T.  633;  Com- 
mercial, etc  Bank  v.  Jones,  18 
Tex.  811. 

i^  HcCracken  v.  San  Franclaco, 
16  CaL  591;  Aalibury  Railway, 
etc  Co.  T.  Rlche,  Law  Rep,  7  H. 
L.  663.  674,  679. 

"Ante,  !  1109;  Rowan  v.  Hyatt, 
45  N.  Y.  138;  Clarke  v.  Lyon,  7 
Ner.  75;  Bray  t.  Gunn,  63  Oa. 
144;  OwlngB  v.  Hull.  9  Pet  607; 
Dickinson  v.  Conway,  12  Allan. 
487;  PIttaburgh,  etc  Railroad  v. 
Oazzam,  8  Casey.  Pa.  340. 

M  Phosphate  ot  Lime  Co.  v. 
Green,  Law  Rep^  7  C.  P.  48,  G7. 

■o  Miller  V.  Sacramento.  44 
Cal.  166. 

«Ante,  g  1110;  Sontbern  Ex- 
press V.  Palmer.  48  Ga.  86;  Craw- 
ford V.  Barkley,  18  Ala.  270;  Hen- 
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PARTIES  AND  OTHER  PARTAKBRa      [§§  1226, 1227. 


§  1226.  Methodfl  of  ratifloatioiL — ^The  doctrines  as  to  the 
methods  of  ratifying  other  nnauthonxed  eontracts  *'  apply  to 
these.  One  is  the  express  authorization  of  the  bargaining,  in 
terms  as  though  it  had  not  been  done.**  Another  is,  by  accept- 
ing and  using  what  is  thus  promised; "  or,  by  any  other  con- 
duct in  harmony  only  with  the  theory  of  ratification.*'  Hence, 
bringing  a  suit  on  an  unauthorized  contract  affirms  it ;  *^  and 
such,  in  some  circumstances,  is  the  neglect  to  repudiate  what 
one  knows  to  have  been  done.** 

The  Doctrine  of  this  Chapter  restated, 

§  1227.  It  is  common  in  the  affairs  of  life,  and  approved  by 
the  law,  for  one  person  to  hold  title  to  a  thing  for  the  benefit 
of  another.  The  ordinary  case  is  technically  termed  a  trust. 
But  the  principle  extends  also  to  like  arrangements  not  known 
by  this  name.  Where  two  persons  make  a  contract  partly  or 
altogether  for  the  benefit  of  a  third,  one  or  both  of  the  two 
occupy  in  effect  the  place  of  trustees,  and  the  third  is  a  sort  of 
cestui  que  trust.  If  he  had  no  part  in  the  arrangement,  he  may 
accept  or  decline  the  benefit  as  he  chooses.  If  he  procured  it, 
or  if,  being  a  stranger  to  the  arrangement,  he  confirmed  it  on 
its  coming  to  his  knowledge,  the  law  permits  him,  like  any 
other  cestui  que  trust,  to  enforce  his  rights  in  the  tribunals. 
But,  like  any  other  party  in  interest,  he  must  adapt  his  forms 
of  procedure  to  the  course  of  the  court  to  which  he  applies. 


derson  v.  Cummlngs,  44  111.  325; 
Widner  v.  Lane,  14  Mich.  124; 
Coleman  v.  Stark,  1  Ore.  115.  See 
Bangor  Boom  Corp.  v.  Whiting, 
29  Me.  123. 

82  Ante,  §§  1112-1114;  Grans  v. 
Hunter,  28  N.  Y.  389;  Law  v. 
Grant,  37  Wis.  548.  See  Brook  v. 
Hook,  Law  Rep.  6  Bx.  89. 

««Ante,  §  1109. 

a«  Rice  v.  McLarren,  42  Mq.  157. 

•oKetchum  v.  Verdell,  42  Ga. 
534;  Lyman  v.  Norwich  Univer- 
sity, 28  Vt.  560. 

86  Maddux  v.  Bevan,  39  Md.  485; 
Hankins  v.  Baker,  46  N.  Y.  666; 
Doughaday  v.  Crowell,  3  Stock. 
201;  Skinner  v.  Dayton,  19  Johns. 
513,  10  Am,  D.  286;  Perkins  v. 
Missouri,  etc.  R.  R.  55  Mo.  201. 
See  Fried  v.  Royal  Ins.  Co.  50  N. 


Y.  243;  White  y.  Sanders,  82  Me. 
188. 

87  Beloit  Bank  t.  Beale,  34  N. 
Y.  473;  First  Parish  in  Sutton  v. 
Cole,  3  Pick.  232;  Dodge  v.  Lam- 
bert, 2  Bosw.  670;  Hampshire  v. 
Franklin,  16  Mass.  76,  87;  Corser 
V.  Paul.  41  N.  H.  24.  77  Am.  D. 
753;  Franklin  v.  Ezell,  1  Sneed, 
Tenn.  497;  Walker  v.  Mobile,  etc. 
R.  R.,  34  Miss.  245.  See  St  Mary's 
Bank  v.  Calder,  3  Strob.  403. 

88  Brigham  v.  Peters,  1  Gray, 
139;  Lindsley  t.  Malone,  11  Har. 
ris,  Pa,  24;  Bray  v.  Gunn,  53  Ga. 
144 ;  Ward  v.  Williams,  26  HI.  447, 
79  Am.  D.  885;  Law  v.  Cross,  1 
Black,  533;  Owsley  v.  Woolhopter, 
14  Ga.  124.  See  Clarke  v.  Meigs, 
10  Bosw.  337;  Reese  v.  Medlock, 
27  Tex.  120.  84  Am.  D.  611. 
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OHAPTEB  XLVm. 

THE  STATUTE  OF  FRAUD& 

I  1S28.  Introduction. 

1229-1233.  Tbe  statute, 

1234~1219.  RuloB  common  to  tbe  HSTenil  clauses. 

1250-1265.  Promises  b;  executon  and  admlnlstratora 

12S6-1266.  Promise  to  answer  for  another. 

1267-1271.  On  consideration  ot  marria«e. 

1272-1284.  Not  to  be  performed  wlthlna  year. 

1285.  Doctrine  ol  chapter  restated. 

§  1228.  How  chapter  divided.— We  sball  consider,  I.  The 
Btatnte;  11.  Rules  common  to  the  several  claoses;  III.  Promises 
by  ezecTitors  and  administrators;  IV.  The  promise  to  answer 
for  another's  debt,  default,  or  miscarriage;  V.  The  agreement 
on  consideration  of  marriage;  YI.  Agreements  not  to  be  per- 
formed ■within  a  year. 

I.    The  Statute. 

§  1229.  Origin  and  history. — Just  one  hundred  years  prior 
to  the  Declaration  of  oar  National  Independence,  the  parlia- 
ment of  the  mother  country  enacted  the  most  important  stat- 
ute ever  promulgated  in  either  country,  relating  to  civil  affairs. 
It  is  29  Car.  2,  o.  3,  a.  n.  1676,  entitled  "An  Act  for  Prevention 
of  Frauds  and  Perjuries."  After  a  lapse  of  over  two  hundred 
years,  daring  which  its  influence  has  been  constantly  present 
in  every  avenue  of  business,  it  is  still,  as  to  the  clauses  ex- 
plained In  this  chapter,  in  force  ia  England.*  It  came  subse- 
quently to  the  settlement  of  the  earlier  Ameriean  colonies,  bat 
it  was  accepted  as  law  in  Maryland  *  and  probably  in  some  of 
the  others.*    And, — 


lAs  tA  modlflcatlaiiB  lad  r»- 
pMla  ot  tnria.  ■«  7  WtIL  4  4  1 
VleL  Q.  xe,  I  S;  42  «  43  ThiL  c 
69,  S  2;  44  ft  4S  TlcL  c.  59,  i  8. 


iClayland  v.  F«wc«,  1  Har.  * 
HcH.  39:  Elltr  Rap-  auta;  340. 
*BliliaD  first  Bo(^  U  H,  Mr 
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§  1230.  American  legislation. — ^In  all  our  States,  with  per- 
haps one  or  two  exceptions,  statutes  have  been  enacted  on  the 
pattern  of  this  one ;  yet  with  enough  of  slight  differences  from 
it,  and  from  one  another,  to  admonish  practitioners  to  consult 
and  take  for  their  guide,  each  the  statute-book  of  his  own 
State.^  This  enactment,  whether  spoken  of  with  reference  to 
the  English  law  or  that  of  any  one  of  our  States,  is  termed,  for 
short,  the  ' '  Statute  of  Frauds. ' ' 

§  1231.  Ghangec  wrought  thereby. — By  the  prior  law,  as 
already  seen,*  nearly  every  contract  had  the  same  effect  when 
oral  as  when  written.  This  statute  selects  from  the  mass  of 
contracts  certain  ones,  and  makes  writing  essential  to  them, 
leaving  the  rest  where  they  stood  before.  Those  for  this  chap- 
ter, including  such  as  relate  to  land,  to  be  explained  in  the 
next,  depend  on  the — 

§  1232.   Fourth  section— as  follow? : — 

**No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  damages 
out  of  his  own  estate ;  or  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriages of  another  person;  or  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of  marriage ;  or  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them;  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof;  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  author- 
ized." 

§  1233.  Seventeenth  section. — ^The  seventeenth  section,  re- 
lating to  the  sale  of  goods,  to  be  quoted  in  the  chapter  on  that 


4  Bowman  v.  Conn.  8  Ind.  68; 
Violett  v.  Patton,  5  Cranch,  142; 
Sorrell  t.  Jackson.  30  Ga.  901; 
D'Wolf  ▼.  Rabaud.  1  Pet  476; 
Westheimer  v.  Peacock,  2  la.  628; 
Dunn  V.  Tharp,  4  Ire.  Bq.  7; 
Tnornton  v.  Corbin.  3  CaU.  384; 
Ban  y.  Ball,  2  Bibb,  66;  Badon  v. 
Bahan,  4  La.  An.  467;  Riddle  v. 
Ratliff,  8  La.  An.   106;    Allen  T. 


Moss,  27  Mo.  364;  Gibson  v.  Chou- 
teau, 39  Mo.  636;  Monroe  v. 
Searcy,  20  Tex.  348;  Thomas  v. 
Hammond,  47  Tex.  42;  Wolf  T. 
Dozer,  22  Kan.  436;  Patmor  v. 
Haggard,  78  111.  607;  Harvey  v. 
Gardner,  41  Ohio  St  642,  646; 
Philbrook  t.  Belknap,  6  Vt  383. 
«Ante,  9  161-160;  post;  8  1326. 
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subject,*  is  in  terms  somewhat  differeut;  and  it  should  not  be 
eonf onnded  with  this  fonrth  section. 


n.    Rules  Common  to  the  Several  Clauses. 

§  1234.  After  execnted. — The  statute,  instead  of  declaring 
the  onwritten  contract  to  be  without  effect,  proTides  only  that 
"no  action  shall  be  brought  whereby  to  charge ' '  another  on  it/ 
When,  therefore,  it  has  been  executed,  and  so  there  is  no  longer 
occasion  for  an  "action,"  the  result  is  precisely  the  sam«  as 
thoagh  there  were  no  statute ;  if  the  oral  bargaining,  thus  con- 
sununated,  would  have  been  good  before  its  enactment,  no 
more  can  it  be  invalidated  now,*    Even, — 

§  1235.  Executed  on  <m»  side. — ^Looking  again  at  the  terms 
of  the  statute,  the  reader  perceives  that,  largely,  they  bind  one 
of  the  parties  to  a  bargaining,  not  both.  No  action  is  to  be 
brought  on  certain  oral  promises  specified, — such  as,  to  pay  an- 
other's debt,  to  sell  lands,  or  do  anything  else  after  the  lapse 
of  a  year, — ^but  the  inhibition  does  not  extend  to  the  considera- 
tion which  the  other  party  undertakes  to  pay  for  the  doing. 
Hence,  when  the  one  who  need  not  have  done  the  thing  because 
his  promise  was  oral,  has  voluntarily  performed,  he  may  have 
his  action  against  the  other  for  the  consideration  orally  prom- 
ised, the  statute  not  forbidding."  But  if  it  is  the  consideration 
■which  has  been  thus  voluntarily  rendered,  whether  partly  or 
even  fully,  the  one  from  whom  it  proceeded  cannot  sue  the 
other  who  refuses;  because  the  statute  forbids,"    Even  such 

•  Post.  B  13II. 

■»  Fowler  v.  Burget,  18  Ind,  341; 
MoDtgomarr  v.  Eidwards,  46  Vt, 
161,  14  Am.  R.  61S. 

■  Ante,  I  634;  Stone  t.  Dennl- 
soc,  13  Pick.  1,  23  Am.  D.  654; 
Bolton  v.  TomllD,  SAAB.  866; 
Swanzer  v.  Moore,  22  111.  63,  74 
Am.  D.  134;  Nutting  t,  MCCutch- 
eon,  B  Mtnn.  3S2;  Sl&tter  v.  Meek, 
as  AJa.  G28;  HcCue  v.  Smith,  9 
Minn.  252.  86  Am.  D.  lC[n;  West- 
fall  V.  Paraona,  16  B»i-b.  64G; 
Sbaw  v.  Woodcock,  7  B.  ft  C.  73; 
Newman  v.  Nellla,  97  N.  T.  286;' 
Crone  v.  Oough,  4  Ud.  316.  See 
Sanderson  t.  GniTes,  Law  Rep.  10 
Ex.  234,  238.  241;  Adams  t.  Flts- 


patrlck,  125  N,  T.  124,  26  N,  B. 
143;  Goldsmith  t.  Dorling,  92  Wis. 
363,  66  N.  W.  397. 

»  Sims  T.  McEwen,  27  Ala.  184 
McGlucty  T.  Bitter,  1  E.  D.  Smith. 
618;  Ray  v.  Young,  13  Tex.  560: 
Zab«l  T.  Schroeder,  36  Tez. 
Phllbrook  t.  Belknap,  6  Vt  383; 
Knowlman  t.  Bluett,  Law  Rep.  9 
BX  1;  Adams  t.  Honness,  62 
Barb.  326.  335,  336;  Tinkler  t. 
Swaynle,  71  Ind.  662;  Hurley  T. 
Donoran,  182  Mass.  65,  64  N.  E. 
685. 

"Kidder  t.  Hunt,  1  Pick.  328, 
11  Am.  D.  183;  Pierce  t.  Paine.  28 
Vt  34;  Wood  Y.  Jones,  36  Tex.  64; 
Flenner  v.  Elaoner.  29  Ind.  664; 
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Other,  after  havings  partly  performed,  may,  except  where  barred 
by  estoppel,^^  confronted  by  equity,  or  something  else  out  of 
the  ordinary  course,  there  stop,  and  in  a  court  of  law  rely  on 
the  statute  as  to  the  residue.^' 

§  1236w  Remedies  after  perfcHrmance  in  part — ^When  the 
one  party  to  the  oral  bargaining  has  paid  the  consideration  or 
any  portion  of  it,  and  the  other,  relying  on  the  statute,  refuses 
the  promised  performance,  the  former  may  recover  back,  in  a 
suit  at  law,  the  money  or  other  value  which  he  has  paid.^'  But 
he  cannot  so  recover  it  if  the  latter  stands  ready  to  perform.^* 
There  are  cases  of  hardship,  less  simple  in  their  facts,  to  which 
this  remedy  at  law  is  not  adapted;  nor,  for  some  of  them,  do 
our  forms  of  judicial  procedure  furnish  any  remedy.    Still, — 

§  1237.  In  equity— under  the  jurisdiction  to  suppress  fraud, 
relief  may  be  granted  in  some  of  the  cases  to  which  the  forms 
at  law  are  imperfectly  or  not  at  all  adapted.  Though  the  Stat- 
ute of  Frauds  binds  the  equity  ^°  the  same  as  the  law  tribunals,, 
it  does  not  abrogate  the  prior  equity  jurisdiction  over  fraud. 
And  it  is  a  palpable  fraud  for  one  man  to  entice  another  with 
promises  to  change  his  course  of  action,  and  to  his  injury  part 
with  his  effects  or  his  services,  then  fall  back  on  the  statute  to 
avoid  doing  what  he  had  led  the  other  to  expect.  Therefore,  in 
cases  within  this  principle,^®  and  not  remediable  at  the  common 


Davis  V.  Moore.  9  Rich.  215;  Oa- 
bom  T.  PhelpB,  19  Conn.  63»  48 
Am.  D.  133;  Hawley  v.  Moody,  24 
Vt.  603;  Chamberlain  v.  Abrams, 
36  Wash.  587.  79  Pac.  204;  but 
see.  Waters  v.  Cllae^  27  Ky.  Law 
Rep.  479.  85  S.  W.  209. 

11  Miller  V.  McMaals,  57  111.  126; 
Brlghtman  ▼.  Hicks,  108  Mass. 
246;  Geneva  Mineral  Springs  Co. 
V.  Coursey.  61  N.  Y.  S.  98. 

"Bald-win  v.  Palmer«  6  Selden, 
232.  61  Am.  D.  743;  Kidder  T. 
Hunt,  1  Pick.  328,  11  Am.  XX  183; 
Weir  V.  Hill.  2  Lans.  278;  Hubert 
T.  Turner,  4  Scott»  N.  R.  486,  Car. 
AM.  851.  6  Jur.  194. 

i»  Hawley  ▼.  Moody,  24  Vt  608; 
MsxQuat  t.  MMTQiiat,  7  How.  Pr. 
417;  Baldwin  y.  Palmar,  6  8eldon» 
232,  286,  61  Am.  JX  743;  Montagu* 
T.  QanwUL  8  Bmkt  2W',  Dvbatt 


Consol.  Land  Imp.  Co.  v.  Guthrie, 
116  N.  C.  381.  21  S.  E.  952;  Pea- 
body  T.  Fellows,  177  Mass.  290,  68 
N.  B.  1019. 

i«Coughlln  T.  Knowles,  7  Met 
57,  89  Am.  IX  769:  (whleh  com- 
pare with  King  y.  Welcome,  5 
Gray,  41,  44) ;  Swanzey  y.  Moore, 
22  III.  63«  74  Am.  D.  134;  Plummer 
y.  Bucknam,  55  Me.  105;  Tucker 
y.  Groyen  66  Wis.  233.  19  N.  W. 
92. 

lA  Watson  y.  Brb.  38  Ohio  9t 
35,  60;  Abell  y.  Calderwood,  4  Csl. 
90;  Patterson  y.  Teaten,  47  Ma. 
368;  Beaman  y.  B«ick,  9  Sm.  4  M. 
207;  Sklpwltb  y.  Dodd.  84  Mitt. 
487;  Loayftt  y.  Stem,  1G9  III 
526,  42  N.  B.  869w 

MThIa  li  tiia  prlaetpl^  of  estops 
pel  im  f»it>  er  «ialtabfo  estopp^ 
appltea  e«aal&  br  oovrts  of  lam 
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law,  equity  will  compel  performance,  or  compel  some  other 
proper  adjustment.  Herein,  as  on  other  questions,  the  courts 
of  the  present  day  follow  the  ancient  precedents.  Ordinarily, 
perhaps  always,"  they  cover  simply  real  estate  transactions; 
the  line  of  precedent  may  not  in  every  particular  be  wisely 
drawn;  bat,  as  a  whole,  it  is  believed  to  conform  to  natural 
justice.  Actual  fraud  is  not  always  required  as  foundation 
for  the  relief,  the  constructive  will  often  suffice;  namely,  fraud 
in  equitable  law.  And  it  has  become  a  sort  of  general  rule 
that,  where  there  is  fraud  either  constructive  or  actual,  and 
there  has  been  such  performance  in  part  or  in  full  on  the  one 
side  as,  if  performance  is  not  compelled  on  the  other,  will  leave 
the  former  party  defrauded,"  equity  will  enforce  it  A  min- 
uter tmfolding  of  the  doctrine  here  is  not  desirable,"  This  is 
not,  as  the  non-professional  reader  might  deem,  a  violation  of 
the  statute;  for  every  statute,  even  a  written  constitution,  is, 
and  ought  to  be,  interpreted  as  subject  to  qualifications  and 
exceptions  derivable  from  principles  outside  itself,  else  no- 
written  law  could  be  safely  made,  and  unintended  injustice- 
could  not  be  avoided." 


and  caurts  of  equity.  Aula,  SS  ^SO, 
281,  Z8t.  But.  In  the  casea  con- 
templated In  the  text,  the  torma 
at  law  do  not  admit  of  Its  appli- 
cation, while  the  more  flexible 
forma  In  eaulty  do, 

IT  McElroy  V.  Ludlum,  6  Stew, 
Ch.  83S. 

1*  Compare  with  ante,  99  2S4, 
286.   300-302,   309. 

1*  CoDsnlt  the  books  on  equity 
Jurisdiction;  also,  Browne  Stat. 
Frande,  99  437-502 ;  Nunn  t.  Fa- 
bian. Law  Rep.  1  Ch.  Ap,  S5;  Coles 
V.  Pllklngton.  Law  Rep,  19  Bq. 
174;  CatOD  T,  Caton.  Law  Rep. 
2  H.  L.  127.  136,  1  Ch,  Ap.  137; 
Jerrls  t,  Berrldge,  Law  Rep,  8  Ch, 
Ap,  351;  Burnett  v.  Blackmar.  43 
Ga.  669:  Freeman  v.  Cooper,  14 
Oa-  23S;  Gupton  v,  Gupton,  47 
Ho.  37;  Annan  t,  Merritt,  13 
Conn,  478;  Pugh  v.  Good,  3  Watta 
«  S,  6S.  37  Am,  D.  534;  Wathlns 
T.  Watklns,  21  Ga.  102;  Watson  t. 
Uaban,  20  Ind,  223;  Cole  t.  Potts, 
2  Stock.  67;  Malins  t.  Brows.  4 
Comat  403;  Ryan  t.  Doz,  34  N. 


T.  307.  90  Am,  D.  696;  Coyle  v- 
DavlB,  20  Wis.  EG4;  Blanchard  v.. 
McDougaJ,  S  Wla.  167.  70  Am.  D. 
458;  Parke  v.  Leewrlght.  20  Mo- 
86;  Brashler  v.  Gratz  S  Wheat. 
52S;  Brewer  v.  Brewer.  19  Ala. 
481;  Weber  t,  Marshall,  19  Cal, 
447;  Farrar  v.  Patton,  20  Mo.  81; 
Dlckereon  v.  Cbrisman,  2S  Mo. 
134;  Ham  t,  Goodrich,  33  N.  H. 
32;  PInckard  v.  Pinckard,  23  Ala. 
649;  Dftvia  7.  Moore.  9  Rich,  215; 
Meach  t.  Stone.  1  D.  Chip.  1S2; 
Osbom  V.  Phelps,  19  Conn.  63,  49 
Am.  D.  133;  Harder  T.  Harder,  2 
Sandf.  Ch.  17;  Rhodes  v.  Rhodes 
3  Ssndf.  Ch.  279;  BrIzIck  v.  Man- 
ners, 9  Mod.  284,  285;  Taylor  r. 
Luther,  2  Sumner,  22S;  Brandels 
T.  NeustadU,  13  Wis.  142;  Foz 
T.  Longly,  1  A.  K,  Mar.  388;  Wat- 
son T,  Erb,  38  Ohio  St.  35;  Cannon 
T.  Oolllna.  8  Del,  Ch.  182;  Jero 
mlah  v.  Pitcher,  163  N.  T.  874, 
67  N.  E.  1113, 

10  Bishop  Written  Laws.  99  74 
82.  86,  88-90,  93, 103, 103.  123,  131 
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§  1238.  Voidable,  not  void.— The  books,  following  the  loose 
forms  of  expression  already  pointed  out,'^  often  speak  of  tiie 
oral  ccmtract  within  the  Statute  of  Frauds  as  ' '  void. ' '  In  truth 
it  is  not  so,  but  voidable.  ''No  action"  shall  be  maintained  to 
^'charge"  one  upon  it^  but  for  all  other  purposes  it  is  good.** 
Thus,— 

§  1239.  ZUufitrationB—(Waiver-^tiuiig«nk— Pleading).— 
The  party  may  perform  it  if  he  will ;  *•  or,  being  sued,  he  may 
rely  on  the  statute  or  not  at  his  pleasure ;  he  cannot  be  com- 
pelled.** To  avail  himself  of  it,  he  must  plead  it  **  and  claim 
its  benefit.**  Privies  succeed  to  his  right,  yet  the  defence  of 
the  statute  cannot  be  made  by  a  stranger.*^  One  suing  on  a 
contract  required  by  the  statute  to  be  in  writing  need  not  aver 
that  it  is  so,  but  any  setting  out  of  it  may  be  silent  as  to  whether 
it  is  written  or  oral,'* — ^a  rule  for  which  other  reasons  are  com- 
monly assigned ;  yet  it  is  believed  that,  if  the  contract  was  on 
the  face  of  the  averment  a  mere  nullity  unless  in  writing,  the 
special  fact  which  gave  it  validity  must  be  alleged.    Still — 


«iAnte.  9  616. 

22  Ante,  §  1234 ;  Maddison  t.  Al- 
derson,  8  Ap.  Cas.  467,  488; 
Cooper  T.  Homsby,  71  Ala.  62; 
Leroux  v.  Brown,  12  C.  B.  801; 
Fowler  v.  Burnet,  16  Ind.  341; 
Crane  t.  Gough.  4  Md.  316;  Sims 
y.  Hutchins.  8  Sm.  &  M.  328,  47 
Am.  D.  90;  Minns  y.  Morse,  15 
Ohio,  568,  45  Am.  D.  590;  Potts  Y. 
Merrit,  14  B.  Mbnr.  406;  Phil- 
brook  Y.  Belknap,  6  Vt  383; 
Swanzey  Y.  Moore,  22  111.  63,  74 
Am.  D.  134;  Gray  Y.  Gray,  2  J.  J. 
Mar.  21;  Harrow  y.  Johnson,  3 
Mot  Ky.  678;  McCampbell  y.  Mc- 
Campbell,  6  Litt.  92,  15  Am.  D.  48; 
Cornellison  y.  Comellison,  1  Bush, 
149;  Lucas  Y.  Mitchell,  8  A.  K. 
Mar.  244.  And  see  1  Bishop,  Mar. 
Women,  §§  807,  810,  811;  post, 
9  1323;  Merchant  y.  O'Rourke,  111 
la.  351,  82  N.  W.  759;  Seymour  y. 
Warren,  83  N.  T.  S.  871,  86  App. 
DlY.  403. 

tiAicardi  y.  Craig,  42  Ala.  311; 
Godden  y.  Pierson.  42  Ala.  370; 
Whitney  v.  Cochran,  1  Scam.  209, 
210, 


"Jacob  Y.  Smith,  5  J.  J.  Mar. 
380;  CahiU  y.  Bigelow,  18  Pick.  369; 
Kirksey  y.  Klrksey,  30  Ga.  156; 
Sims  Y.  Weasel,  41  N.  T.  S.  1024, 
10  App.  DiY.  323;  Christiansen  y. 
Aldrlch,30  Mont.  446^76  PaclOOT. 

w  Bailey  y.  Irwin,  72  Ala.  605; 
Nuller  Y.  Monroe,  69  N.  T.  S.  861, 
59  App.  DlY.  623. 

2«  Skinner  y.  McDouall,  2  De  G. 
ft  8m.  265.  12  Jur.  741. 

27  Chicago  Dock  Cou  y.  Klniie, 
49  111.  289,  293;  Bohannon  y.  Pace, 
6  Dana,  194;  Cooper  y.  Homsby, 
71  Ala.  62.  66;  Sanborn  y.  Mur- 
phy, 86  Tex.  437.  26  S.  W.  610; 
Grisham  y.  Lutrlc.  76  Miss.  444, 
24  So.  169. 

28  Horn  Y.  Shamblin,  57  Tex. 
243;  Benton  y.  Schulte,  31  Minn. 
312;  Sweetland  y.  Barrett,  4  Mont 
217;  Mullaly  y.  Holden,  123  Mass. 
683;  Marston  y.  Swett.  66  N.  T. 
206,  23  Am.  R.  43;  Hurlburt  y. 
Wheeler  &  Wilson  Mfg.  Co..  38 
Ark.  594,  698;  Porter  y.  Drennan, 
13  Bradw.  362;  Young  y.  Austen, 
Law  Rep.  4  C.  P.  663;  Bcker  y. 
Bohn,  46  Md.  278;  Ecker  y.  Mo- 


g§  1340-1244.]  STATUTE  OF  FRAXma  631 

§  1240.  Action  odier  than  cm  oontracl — ^The  party  may 
plead  the  statute  m  bar  of  a  collateral  action,  based  on  tbe 
contract,  as  well  aa  of  a  direct  action  on  tbe  contract  itself."* 
A^ain, — 

§  1241.    SescissioB. — A  contract  which  the  statute  reqoires 
to  be  written  may  be  rescinded  orally.** 
There  are  nice  questions  relating  to  the — 

§  1242.     "MemonmduM  or  Note"  of  the  Agreement: — 

DiBtiaKiiidMd  frcnn  "Agrwment" — Ixdorxcai. — ^The  statute 
distinguidieB  betweenthe  "agreement"  and  "some  memoran- 
dum or  note  thereof,"  and  declares  tbe  latter  to  be  sufficient." 
It  may,  therefore,  be  merely  informal."    Hence — 

§  1243.  Sabseqaent  recognition.  —  A  subsequent  recogni- 
tion, in  writing,  of  a  verbal  agreement,  will  be  adequate,"  But 
it  must  be  before  the  suit  is  brought.** 

§  1244.  Signed. — It  must  be  "signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized.""  To  be  merely  in  the  handwriting  of 
such  party  is  not  sufBcient."  We  have  already  seen  what  consti- 
tutes a  signing,*^  For  example,  a  printed  letter-head  above  the 
memorandum  is  a  sufBcient  signing  if  the  jury  find  that  tbe 
party  meant,*'  or  adopted  and  appropriated,  it  as  such.'*  And, 
-  broadly,  it  is  immaterial  in  what  part  of  the  instrument  the 


AUlBter,  45  Md.  290;  Bradford 
Invest,  Co.  T.  Joost,  117  Cal.  204, 
48  Pac.  10S3. 

MD&Tls  Y.  Hoore,  9  Rlcb.  216; 
Banks  T.  CroealaDd,  Law  Rep.  10 
Q.  B.  97,  100. 

•0  Ante,  gg  130, 13G,  174;  Arrtng, 
ton  T.  Porter,  47  Ala.  714;  Gutbrie 
T,  TbompsOD,  1  Or.  353;  Scbeer- 
schmidt  7,  Smltb,  74  Minn.  824, 
77  N,  W.  34. 

■I  Ant«,  S  1232. 

■■Hurler  V.  Brown,  98  Mass. 
545,  546,  96  Am.  D.  671;  Austrian 
T.  Springer,  94  Mlcb,  343,  54  N. 
W.  50,  34  Am.  8t  Rep.  350;  Henry 
T.  Black,  210  Pa.  34B.  59  AU.  1070. 

■■  Gale  T,  Nlzon.  6  Cow.  446. 
Sea  Adama  T.  McMillan,  7  Port 
73;  Newbery  t.  Wall,  65  N,  T.  484; 
Smltb  T.  Jones,  66  Ga.  338,  42  Am. 
R.  72;  Sheehy  t.  Fulton,  38  Neb. 
£91,  67  N.  W.  396;  contra,  Town- 


send  T.  Kennedy,  6  8.  D.  47,  60  N. 
W.  164. 

»  Bill  T.  Bament.  9  U.  ft  W.  36; 
Webster  T.  Zlelly,  62  Barb.  482; 
Bird  T.  Munroe,  66  Me.  337.  22 
Am.  R.  671;  Peevay  t.  Hauebton, 
72  MiBH.  918,  18  So.  357,  48  Am. 
St  Rep.   692. 

"Ante,  i  1232;  Washington  Ice 
Co.  V,  Webster  62  Me.  341,  16  Am. 
R.  462;  Barry  v.  Law,  1  Cranch, 
C.  C.  77;  Sanbom  T.  Sanborn,  7 
Gray,  142;  Brown  v.  Whipple,  58 
N.  H.  229;  Barry  v.  Law,  89  Fed. 
682;  Morton  v.  Murray,  176  111. 
54,  51  N.  E.  767. 

»  Cbamplln  t.  Parish,  11  Paige, 
406;  Selby  v.  Selby.  3  Merlv.  2; 
Guthrie  T.  Anderson,  49  Kan,  416, 
30  Pac  469. 

•'Ante,  a  343-346. 

"  Ante,  gg  347,  34S;  Nevada 
Bank  T,  Portland  Nat  Bank,  69 
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[§  1246. 


name  intended  to  be  a  signature  is  located.^    A  signing  by  the 
agent,  simply  in  his  own  name,  is  sufficient/^ 

§  1245.  Lawfully  authorized — (Auctioneer— Broker). — ^We 
have  seen  who  may  be  agents  and  how  they  are  empowered.^' 
Thus,  an  auctioneer  is,  within  limits  before  pointed  out,  the 
agent  of  both  parties  to  make  the  required  memorandum.^' 
But  if  an  ordinary  agent  of  the  vendor  makes  it,  he  does  not 
bind  the  purchaser,  not  being,  like  the  auctioneer,  his  agent 
also.^^  The  auctioneer's  authority  as  agent  cannot  be  dele- 
gated to  another;  ^  or,  as  to  the  signing,  postponed  to  a  future 
time." 


Fed.  338;  Anderson  t.  Wallace 
Lumber  Mfg.  Co.,  80  Wash.  147, 
70  Pac.  247. 

tQDruxT  ▼•  Young*  68  Md.  546, 
42  Am.  R.  343. 

♦0  OgllYle  V.  Foljambe.  3  Merlv. 
B3;  New  Etigland  Dressed  Meat  ft 
Wool  Co.  T.  Standard  Worsted  Co., 
166  Mass.  328,  43  N.  B.  112;  con- 
tra, McSivern  y.  Fleming,  66  How. 
Prac.  300,  12  Daly,  289. 

«  Ante.  §§  1074. 1079.  1080, 1082; 
Wiener  v.  Whipple,  53  Wis.  298, 
40  Am.  R.  775;  Wharton  v.  Stou- 
tenburgh,  8  Stew.  Ch.  266;  McWil- 
liams  V.  Lawless.  15  Neb.  131,  17 
N,  W.  349;  Hargrove  ▼.  Adcock, 
111  N.  C.  166.  16  S.  E.  16. 

«  Ante.  §§  1034-1110. 

4SAnte.  §§  1038,  1039;  Garth  t. 
Doris  &  Johnson,  27  Ky.  Law  Rep. 
505.  85  S.  W.  692. 

**Bamber  v.  Savage,  52  Wis. 
110,  38  Am.  R.  723;  Farebrother 
V.  Simmons,  5  B.  &  Aid.  333.  But 
not  when  he  is  employed  simply 
to  make  the  outcry,  and  use  the 
hammer,  while  the  owner  stands 
by  and  in  all  other  respects  con- 
ducts the  sale.  Adams  v.  Scales, 
1  Baxter.  337,  25  Am.  R.  772;  Bo- 
vie  V.  Satterthwaite,  180  Pa.  St 
542,  37  Atl.  102;  Wilson  v,  Lewis- 
ton  Mill  Co.,  150  N.  Y.  314,  44  N. 
E.  959. 

45  Ante,  9  1134. 

4«Bamber  v.  Savage,  supra,  at 
p.  113;  Jelks  v.  Barrett.  62  Miss. 


315;  Gwathney  v.  Cason,  74  N.  C. 
6,  21  Am.  R.  484.  In  GIH  v.  Hick- 
nell,  2  Cush.  355,  358,  Shaw,  C.  J., 
explains  the  reason  for  this  power 
of  the  auctioneer;  thus, — ^"The 
true  reason  probably  is,  that  a  sale 
at  auction,  being  open  and  visible 
and  in  presence  of  witnesses  .  . . 
closely  watching  the  proceeding, 
there  is  less  danger  of  fraud  and 
perjury  In  proving  the  making  and 
terms  of  the  contract,  and  so  the 
main  reason  for  requiring  a  mem- 
orandum in  writing  does  not  ex- 
ist The  technical  ground  is,  that 
the  purchaser,  by  the  very  act  of 
bidding,  connected  with  the  usage 
and  practice  of  auction  sales, 
loudly  and  notoriously  calls  on 
the  auctioneer  or  his  clerk  to  put 
down  his  name  as  the  bidder,  and 
thus  confers  an  authority  on  the 
auctioneer  or  clerk  to  sign  his 
name,  and  this  is  the  whole  ex- 
tent of  the  authority."  The  reader 
perceives,  that,  so  far  as  the  bid- 
der is  concerned,  this  is  the  exact 
case  mentioned  at  ante,  §  345,  of 
the  name  of  the  maker  of  an  in- 
strument being  written  "for  him 
in  his  presence  and  at  his  re- 
quest," when  the  execution  be- 
comes in  law  his  personal  act,  the 
same  as  though  done  by  his  own 
hand.  And  this  explains  why  the 
auctioneer  cannot  do  it  afterward 
in  his  absence.  As  to  the  vendor, 
the  auctioneer  is  agent  by  virtue 
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§  1246.  Only  one  party  idgaing. — ^These  contracts,  like  all 
other  actual  ones,  require  the  matoal  consent  of  the  parties ; " 
bnt  only  the  one  to  be  charged  need  sign  the  memorandnm, 
though  commonly  in  practice  both  do.*'  Further  as  to  its  con- 
tents,— 

§  1247.  ConsideratioiL — To  be  binding,  this  contract,  like 
any  other,  must  proceed  on  a  consideration.**  But,  in  prin- 
ciple, if  at  common  law  a  written  contract  need  not  express 
the  consideration,  which  may  be  proved  by  oral  evidence  as 
already  explained,'*  the  result  seems  to  follow  that  the  written 
memorandum  under  this  statute  need  not  mention  it.  Tet  the 
English  courts,  reasoning  from  the  particular  statutory  word 
"agreement,"  require  it  to  be  expressed,  or  to  be  inferable 
from  what  is  expressed ;  '^  at  the  same  time,  under  the  section 
relating  to  the  sale  of  goods,  employing  the  word  "contract" 
instead,  they  hold  the  memorandum  which  is  silent  as  to  the 
consideration  sufficient."  A  part  of  our  American  tribunals, 
follow  this  English  interpretation,  while  others  do  not  require 
the  consideration  to  be  expressed  in  any  case;   and  the  stat- 


of  hla  etnplOTmeiiL  A  broker  Is 
In  llhe  manner  the  agent  or  both 
parties  to  make  the  memorandum. 
Ante,  i  103S;  Coddlneton  t.  G< 
dard,  16  Gray.  43G;  Newberry 
Wan,  84  N.  T.  676;  Merritt 
Clason,  12  Johns.  102.  7  Am.  D. 
E86;  Grant  t.  Fletcher,  E  B.  ft  C. 
436;  Henderson  v.  Bamewall,  IT. 
A  J.  387.  The  purchaser  consti- 
tutes him  such  by  buying  of  the 
principal  through  him  as  middle- 
man. And.  In  reason.  It  is  not 
clear  that  this  middle-man  Is  pre- 
cluded from  making  the  memo- 
randum alter  the  act  of  sale  and 
purchase  Is  ended.  Plainly  the 
buyer  at  auction,  by  requesting  the 
thing  to  he  done  In  his  presence, 
does  not  empower  the  auctioneer 
to  do  It  aftenrard.  In  altered  ctr- 
curoatances.  The  circumstances 
with  the  broker  are  not  so  much 
changed  an  hour  after  one  has 
consented  to  buy.  And  there  are 
Tarlous  other  differences.  How 
the  law   really  la  as  to  brokers 


this  Is  not  the  place  further  to  Is- 

f  Ante,  S  312  et  sea. 

MReusB  T.  Plckeley,  Law  Rep. 
1  Er.  342;  Shirley  v.  Shirley.  7 
Blackf.  452;  Douglass  r.  Spears,  2 
,  Nott  A  McC.  207,  10  Am.  D.  688; 
Morln  T.  Martz,  13  Minn.  191;  Me- 
Crea  t.  Punnort,  16  Wend,  460; 
Davis  T.  Shields,  26  Wend.  841; 
Waul  T.  Klrkman,  27  Hiss.  823; 
Justice  T.  Lang,  42  N.  T.  493,  1 
Am.  R.  E76;  Hatton  v.  Orar,  2 
Caa.  Ch.  164;  Hodges  v.  Kowing, 
58  Conn.  12,  18  Atl.  979.  7  L.  R. 
A.  87;  Tde  T.  Lelser,  10  Mont  6, 
24  Pac.  G9B,  24  Am.  St.  Hep.  17. 

<•  Tenney  t.  Prince,  4  Pick.  385, 
387,  16  Am.  D.  347. 

MAnto,    a    75,    124,   note,   275;     , 
Hayes  t.  Jackson,  159  Mass.  451, 
84  N.  E.  683. 

"Wain  T.  Warlt*r»,  6  East,  10; 
Smith,  Cont.  2d  Bng.  ed.  41.  See 
Bx  parte  Gardom,  15  Ves.  286. 

■2  Egerton  t.  Mathews,  6  Blast, 
307;  Pollock,  Cont  141. 
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utes  of  our  States  differ."  So,  for  further  expianatioiifl,  the 
reader  ig  referred  to  his  orwn  domestic  books. 

§  1248.  As  to  ndiids  in  acGord. — ^Within  the  principle  that, 
whether  the  contract  is  signed  by  both  parties  or  only  by  the 
one  to  be  bound,  the  two  minds  must  come  into  accord,^  a 
memorandum  in  materially-differing  parts,  with  nothing  to  in- 
dicate the  true  reading,'*  will  be  inadequate."*  This  is  often 
illustrated  in  bargainings  by  letter  or  telegram,  where  proposal 
and  acceptance  do  not  completely  fit;  there  is  then  no  suffi- 
cient memorandum.*^    Now, — 

§  1249.  Substaatial  reqaisites. — The  form  of  the  writing  is 
immaterial.  It  may  consist  of  letters,  telegrams,  entries  in  auc- 
tioneers' or  brokers'  books,  an  orderly-written  contract,  or  oth- 
erwise,—on  one  piece  of  paper,  or  on  more  pieces  than  one,  at- 
tached, or  the  one  referring  to  the  other,** — still  it  must  contain 
in  substance  the  complete  agreanent  in  terms  sufficiently  plain 
to  be  understood.**    But  it  is  not  objectionable  though  requir- 


MSteadman  t.  Outhrle,  4  Met. 
Ky.  147;  Shlvely  v.  Black,  9 
Wright.  Pa.  345;  Brittoa  ▼.  An- 
gler. 48  N.  H.  420;  Bean  T.  Valle, 
2  Mo.  126;  Sorrell  T.  Jackson.  30 
Ga.  901;  CummingB  T.  Dennett,  26 
Me.  397;  Lent  v.  Padelford.  10 
Mass.  230,  6  Am.  D.  119;  Sears  y. 
Brink,  3  Johns.  210,  3  Am.  D.  475; 
ThompBon  y.  Blanchard,  3  Comst. 
336;  Vlolett  t.  Fatten.  5  Cranch, 
142;  Patnor  t.  Haggard,  78  111. 
607;  Bartlett  t.  ICataon.  1  Mo. 
App.  151;  Boiling  t.  Mnnchus,  65 
Ala.  658;  Thornburg  r.  Masten,  88 
N.  C.  293;   Dahlman  y.  Hammel, 

46  Wis.  466;  Goodnow  y.  Bond,  59 
N.  H.  150;  Thomas  y.  Hammondi 

47  Tex.  42;  Strause  y.  Biting,  110  . 
Ala.   132.   20   So.   123;    ChelUs  y. 
Grimes,  72  N.  H.  337.  66  Ati.  742. 

"Ante,  9  1246;  Wharton  y. 
bcoutenburgh,  8  Stew.  Ch.  266; 
Hastings  y.  Weber,  142  Mass.  232. 
7  N.  E.  846.  56  Am.  It  671. 

•»  Ante,  9  424 ;  Kennedy  y.  Gran- 
Ung,  33  S.  C.  367.  11  S.  B.  1081,' 
26  Am.  St  Rep.  676. 

M  Grant  y.  Fletcher.  6  B.  ft  C. 
436. 


BTAnte,  i§  321-329;  Lrfncoln  y. 
Erie  Preserylng  Co.,  132  Mass.  129; 
Hussey  y.  Home-Payne,  4  App.. 
Cas.  311;  Smith  y.  Surman.  9  B. 
ft  C.  561. 

••Ante,  S  382;  Lee  y.  Cherry» 
86  Tenn.  707,  4  S.  W.  835,  4  Am. 
St  Rep.  800;  Bayne  y.  Wiggins, 
139  U.  S.  210,  11  Sup.  Ct  521,  35 
L.  Ed.  144. 

»•  Whelan  y.  Sulliyan,  102  Mass. 
204;  McGnlre  y.  Steyens,  42  Miss. 
724.  2  Am.  R.  649;  Riley  y.  Farns- 
worth,  116  Mass.  223;  Lee  y.  Msr 
honey,  9  la.  344;  McConnell  y. 
Brlllhart  17  111.  354,  65  Am.  D. 
661;  O'Donnell  y.  Leeman.  43  Me. 
158,  69  Am.  D.  54;  Rhoades  y. 
Castner,  It  Allen.  130;  Bailey  y. 
Ogden,  3  Johns.  399,  3  Am.  D.  509; 
Abeel  y.  Radclifl,  13  Johns.  297, 
7  Am.  D.  377;  Dodge  y.  Lean.  13 
Johns.  508;  Parkhurst  y.  Van 
Cortlandt,  1  Johns.  Ch.  273;  Pat- 
terson y.  Underwood,  29  Ind.  607; 
Boardman  y.  Spooner,  13  AUen» 
353,  90  Am.  D.  196;  Hazard  y. 
Day,  14  Allen,  487,  92  Am.  D.  790; 
Wright  y.  Weeks.  25  N.  T.  158; 
Murdock  y.  Anderson,  4  Jones,  BSq* 
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ing,  tm  its  entire  comprehensicHi,  those  oral  inquiries  into  sur- 
roundings and  identifying  matter,**  and  those  implications,** 
wbieh  are  admissible  in  interpreting  ordinary  contracts.*' 
Simply  to  state  the  fact  of  a  bargain,  where  the  terms  rest  in 
oral  words,  is  not  enough."  Tet  few  words  will  often  suffice ; 
aa,  where  a  prior  oral  guarantor  for  "John"  wrote,  "Give 
John  a  little  more  time,  and  I  will  see  that  you  get  your  money, ' ' 
he  was  held.*^  And  "cash  on  delivery"  suf&eiently  indicates 
the  terms  of  a  sale  of  goods.*' 

m.    Promises  by  Executors  and  Administrators. 

§  1250.  Statntory  innvMou. — The  clause  now  to  be  ex- 
plained is  analogous  to  that  treated  of  under  our  next  sub- 
title; it  relates  to  guaranty.  It  declares  that,  in  the  absence 
of  the  memorandum  just  described,  "no  action  sh^l  be  brought 
whereby  to  charge  any  executor  or  administrator,  upon  any 
special  promise,  to  answer  damages  out  of  his  own  estate."  ** 
In  other  words,  to  render  him  personally  liable  for  a  debt  of 
the  deceased,  his  promise  to  pay  it  must  be  in  writing.    Now, — 

§  1251.  Fresh  considraation. — The  statute  does  not  impart 
to  the  written  promise  any  vitality  which  it  would  not  have 
had  before  if  oral.    Therefore,  whether  the  memorandum  must 


77;  Bills  T.  Deadmsn,  t  Bibb,  466; 
Horsey  ▼.  Graham,  Law  Rep.  E  C. 
P.  9;  Sole  y.  Lambert  Law  Rep. 
18  Eq.  1;  Potter  t.  DuBleld,  Law 
Hep.  18  Elq.  4;  Commlna  v.  Scott, 
Law  Rep.  2v  Eg.  11;  Gault  t.  Stor- 
moot,  ei  Mich.  636;  Mundar  t. 
Aaprer,  13  Ch.  D.  866;  McLeas  t. 
Ntcoll.  7  Jur.  s.  B.  999;  Oakman 
V.  Rogers.  120  Uaaa.  214;  Reld  t. 
KoDworthj,  25  Kan.  701;  Druiy  v. 
Young,  68  Md.  646,  42  Am.  R.  343; 
Newbery  T.  Wall,  66  N.  T.  484; 
Smith  y.  Jones,  66  Oa.  33S,  42  Am. 
R.  72;  Cave  v.  Haatlnga,  7  Q.  B. 
D.  126;  WiUlBma  t.  RoblnBoa,  73 
Ma,  186.  40  Am.  R.  ai>2;  Fltzmau- 
rice  T.  Bajrley,  9  H.  L.  Caa.  78. 
6  Jar.  K.  a.  1216;  Ross  t.  Allen, 
46  Kan.  331,  25  Fac.  570,  10  L.  R. 
A  835;  Scholtz  v.  N,  W.  MuL  L. 
loa.  Co.,  100  Fed.  678,  40  C.  C.  A. 
666. 


wAnto.  a  370-378. 

«  Ante,  i  264. 

"White  T.  Core,  20  W.  Vo.  872; 
Tlce  T.  Freeman,  30  Minn.  389: 
Shardlow  v.  Cotterell,  20  Ch.  D. 
BO;  Beckwlth  v.  Talbot  95  U.  S. 
289;  EgglestoB  t.  Wagner,  46 
Mleh.  610. 

•»  McBlroy  V.  Buck,  35  Mich. 
434;  Gault  t.  Btormont  51  Ulch. 
636;  Scbroeder  v.  Taaffe,  11  Mo. 
App.  267,  268.  See  Ellis  v.  Bray, 
79  Mo.  227;  O'Nell  v.  Crain.  67 
Mo.  !50;  Perrlne  T.  Cooler,  10 
Vroom,  449. 

"  Wills  T.  Ross,  77  Ind.  1,  40 
Am.  R.  279. 

«  Juatlce  T.  Lang,  41  N.  T.  493, 
1  Am.  R.  676. 

It  Ante,   i   1232; 
Brock,  66  Vt  308. 
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set  out  a  consideration  or  not/^  there  must  be  such  in  fact. 
That  by  which  the  deceased  person  became  holden  will  not 
suffice;  to  create  this  fresh  obligation  from  the  living,  there 
must  be  a  fresh  con8ideration-H)ne  valid  as  to  him.^  A  famil- 
iar illustration  of  the  fresh  consideration  is — 

§  1252.  Forbearance. — ^If  an  executor,  in  consideration  that 
a  creditor  will  forbear  for  a  time  to  press  his  claim  against  the 
estate,  undertakes  in  writing  to  be  personally  responsible  for 
it,  the  law  will  hold  him,  though  not  individually  benefited,  the 
other  having  parted  with  an  advantage.**  And  the  like  rule 
applies  to  a  legacy .''• 

§  1253.  Form  of  promise. — ^To  bind  him  personally,  the  form 
of  the  undertaking  must  show  this  intent;  a  mere  written 
promise  as  executor  not  being  adequate.  But  he  may  be  thus 
bound  though  he  adds  ** executor"  or  "administrator"  to  his 
signature.''^  For  the  court,  in  interpreting  an  instrument,  looks 
at  the  whole  of  it,  and  is  not  often  g^ovemed  by  a  single  word.^* 
Thus,  a  promissory  note  in  the  following  terms  was  adjudged 
to  charge  the  makers  personally:  ''As  executors  to  the  late, 
Qtc,  we  severally  and  jointly  promise  to  pay,  etc.,  the  sum  of, 
etc.,  on  demand,  together  with  lawful  interest."  Here  were  a 
contemplated  forbearance,  an  undertaking  to  pay  interest  with 
which  the  estate  was  not  chargeable,  and  a  joint  and  several 
promise, — all  obligations  different  from  what  the  law  casts  on 
executors ;  hence  a  personal  liability  must  have  been  meant.^' 

§  1254.  Original  obligation. — ^Executors  and  administrators, 
in  the  discharge  of  their  duties,  enter  into  various  original 
obligations,  as  well  as  incur  responsibilities  for  torts,  which 
are  personal  in  their  inception;  binding  them,  and  not  the 
estate,  though  sometimes  they  may  charge  over  to  the  estate 
what  they  thus  pay  out.  With  these,  the  statute  has  nothing 
to  do.^*    A  familiar  illustration  is  where  an  executor,  in  con- 


•TAnte,  9  1247. 

««1  Chit  Cont.  nth  Am.  ed. 
372;  Forth  v.  Stanton,  1  Saund. 
Wms.  ed.  210  and  notes. 

«»Ante,  §§  61-63;  Jones  v.  Aah- 
bumham,  4  Bast,  455;  McKeany 
V.  Black.  117  Cal.  587,  49  Pac  710. 

TO  Davis  V.  Reyner,  2  Lev.  3. 

TiTreadweU  v.  Herndon,  41 
Miss.  38;  Winter  y.  Hite,  3  la.  142; 
Lockwood  T.  Gilson.  12  Ohio  St. 


526;  Stoudenmeier  t.  WiUiamson, 
29  Ala.  558;  Sieckman  t.  Allen,  3 
E.  D.  Smith,  561. 

7<Ante,  9§  382-384,  404. 

T8  Childs  T.  Monins,  2  Bred,  ft  R 
460.  And  see  Holderbaugh  r.  Tur- 
pin,  75  Ind.  84,  39  Am.  R.  124. 

74  Tomlinson  t.  0111,  Amb.  330; 
Beaty  v.  Gingles,  8  Jones,  N.  C. 
302;  Williams  y.  Dayls.  18  Wis. 
115;   Taylor  y.  Mygatt,  26  Conn. 
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§§  1256-1258.] 

sideration  of  the  release  of  a  claim  against  the  estate,  promises 
to  pay  it  in  person;  no  writing  is  required  to  hold  him,"  But 
any  mere  verbal  promise  to  pay  a  debt  of  the  deceased  while 
his  estate  remains  liable  is  within  the  statute,  and  it  will  not 
bind  the  executor  or  administrator  personally." 

§  1255.    Fnrtlur — doctrines  and  illustrations,  applicable  un- 
der this  sub-title,  will  be  found  in  the  next. 


IV.     The  Promise   to 


for  anotker's  Debt,  Default,  i 

Miscarriage. 


§  1256.  Statutory  terms. — Within  the  statute  ia  "any  spe- 
cial promise  to  answer  for  the  debt,  default,  or  miscarriages 
of  another  person.""  The  provision  is,  therefore,  like  that 
explained  in  the  last  sub-title,'*  one  of  guaranty  or  suretyship. 
Hence, — 

§  1257.  IThree  parties  required. — To  constitute  this  sort  of 
contract,  there  must  be  three  parties;  namely,  a  creditor,  his 
debtor,  and  a  person  who  guarantees  to  the  former  the  latter's 
debt.  Yet  it  does  not  follow  that  the  three  must  act  concur- 
rently in  creating  the  guaranty.    Hence, — 

§  1258.  Principal  dischaj^d. — Because  three  parties  are 
necessary,  it  is  a  mere  truism  to  say  that  no  contract  lacking 
any  one  of  them  is  within  the  statute.  Therefore  the  doctrine 
is  believed  to  be  absolute  and  without  exception,  that,  to  ren- 
der writing  Indispensable  to  the  efficacy  of  a  surety's  promise, 
the  principal  must  be  and  remain  holden ;  that  is,  the  debt  must 
be  due,  not  from  the  promisor,  but  from  "another."  By  rea- 
son whereof,  any  bargaining  which  discharges  the  principal 
takes  the  case  out  of  the  statute.''*     On  the  other  hand, — 


184;  Parrelly  v.  Ladd,  10  Allen, 
lil;  LuEcomb  v.  Ballard,  5  Gra7. 
403,  66  Am.  D.  374;  McKay  t. 
Royal,  7  Jones,  N.  C.  426;  Bow- 
man v.  Tallman,  2  Rob.  N.  Y.  385; 
McGloln  T.  Vanderllp.  27  Tei.  366; 
Hackleman  T.  Miller,  4  Blackt. 
322:  Stebblna  v.  amltb,  4  Pick.  97: 
Holderbaugb  t.  Turpln,  7G  Ind.  S4, 
39  Am.  R.  124;  Meade  t.  Bowles, 
123  Mich.  696.  82  N.  W.  658. 

"Crawford  V.  King,  54  Ind.  6, 
a  case  within  the  principle,  If  not 
tbe  «iact  terms,  of  the  proposi- 


tion. And  see  post.  iS  125S,  1261; 
Wales  T.  Stout.  115  N.  T.  638,  21 
N.  B.  1027. 

"Smltbwlck  T.  Shepherd,  4 
Jones,  N.  C.  196. 

TT  Ante,  9  1232. 

MAnte.  S  1260, 

le  Mallet  v.  Bateman,  Law  Rep. 
1  C.  P.  163;  Lakeman  v.  Mount- 
Stephen,  Law  Rep.  7  H.  L.  17,  24, 
T  q.  B.  196.  5  Q.  B.  613  (at  the 
rlace  first  cited,  Lord  Selbome  ob- 
BciTlng:  "There  can  be  no  surety- 
ship unless  there  be  a  principal 
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§  1259.  Principal  remaining  holdan. — In  general,  any  prom- 
ise to  pay  another's  indebtedness,  whieh  is  not  by  the  terms  of 
the  promise  or  other  concurrent  arrangement  taken  away,  must,, 
to  avoid  the  bar  of  the  statute,  be  in  writing.*^  But,  as  we 
shall  presently  see,'^  there  are  cases  in  real  or  apparent  excep- 
tion to  this  rule ;  namely,  where  one  orally  contracts  a  debt  of 
his  own,  the  payment  of  which  has  the  effect  of  paying  anoth- 
er's; the  statute  does  not  extend  to  this  sort  of  bargaining. 
In  illustration  and  further  exposition  of  these  leading  doc- 
trines,— 

§  1260.  Goods  bought. — ^If  A  has  goods  which  B  wishes  to 
buy,  and  X  promises  to  pay  for  them,  or  to  pay  unless  B  does, 
then,  in  either  case,  if  A  delivers  and  deliberately  charges  them 
to  B,  whom  he  intends  to  hold,  while  he  also  holds  X  as  surety,. 


debtor,  .  .  .  nor  can  a  man  guar- 
antee anybody  else's  debt  unless 
there  Is  a  debt  of  some  other  per- 
son to  be  guaranteed") ;  Eddy  t. 
Roberts,  17  111.  505;  Walnwrlght 
V,  Straw,  16  Vt  215,  40  Am.  D. 
675;  Mease  v.  Wagner,  1  McCord, 
395;  Bronson  t.  Stroud,  2  McMul- 
len,  372;  Hill  ▼.  Doughty,  11  Ire. 
195;  Connerat  T.  Goldsmith,  6  Ga. 
14;  Billingsley  t.  Dempewolf,  11 
Ind.  414;  Aldrich  v.  Jewell,  12  Vt. 
125,  36Am.  D.  330;  Olive  V.Lewis, 
43  Miss.  203;  Townsley  v.  Sum- 
rail,  2  Pet  170,  181;  Floyd  v.  Har- 
rison, 4  Bibb  76;  Wakefield  v. 
Greenhood,  29  Cal.  597;  Richard- 
son T.  Williams,  49  Me.  558;  Par- 
ker T.  Barker,  2  Met.  423;  Smith 
V.  Montgomery,  3  Tex.  199;  Bu- 
chanan  v.  Moran,  62  Conn.  83,  25 
Atl.  396;  Green  v.  Solomon.  80 
Mich.  234.  45  N.  W.  87.  An  oral 
agreement  by  the  6wner  of  a 
building  to  pay  a  subcontractor 
for  his  work  is  binding  if  such 
subcontractor  abandons  his  con- 
tract with  the  principal  contract- 
or, but  not  otherwise.  Whether 
there  has  been  such  abandonment 
is  a  Question  of  fact  for  the  Jury. 
Wllhelm  V.  Voss,  118  Mich.  106, 
7«  N.  W.  308. 
80  Sweatman  v.  Parker,  49  Miss. 


19,  28,  and  Bloom  v.  McGrath,  5? 
Miss.  249,  In  which  two  cases  the 
doctrine  was  put,  it  is  believed,, 
too  strongly,  thus, — ^"The  only  test 
and  criterion  by  which  to  deter- 
mine whether  the  promise  needs 
to  be  in  writing  is  the  question 
whether  it  is  or  is  not  a  promise 
to  answer  for  a  debt,  default,  or 
miscarriage  of  another,  for  which 
that  other  continues  liable;"  Lisid- 
Ion  V.  Hatch.  75  111.  11;  Hayden 
T.  Weldon.  14  Vroom,  128,  39  Am^ 
R.  551;  Dee  v.  Downs,  57  la.  589; 
Krutz  V.  Stewart  54  Ind.  178; 
Dows  T.  Swett,  120  Mass.  322; 
liower  V.  Stuart,  40  Mich.  747;  In 
re  Tozer's  Estate.  46  Mich.  299; 
Richardson  v.  Robbins.  124  Mass. 
106;  Gray  v.  Herman,  76  Wis.  453^ 
44  N.  W.  248,  6  U  R.  A.  691; 
Barry  ▼.  Law,  89  Fed.  582.  This 
rule  applies  though  tne  promissor 
owns  the  greater  part  of  the  stock 
of  the  corporation  debtor.  Turner 
V.  Lyles,  68  S.  C.  392,  48  S.  E.  301. 
And  this  rule  extends  to  the  case 
of  a  minor's  obligation,  it  not  be- 
ing  so  far  void  that  a  promise  by 
another  lo  pay  is  an  original  un- 
dertaking. Brown  v.  Farmer's  it 
MerchanU  Nat.  Bank,  88  Tex.  265^ 
31  S.  W.  285,  33  L.  R.  A.  359. 
•1  Post,  S  1263. 
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or  thna  deliberately  charges  them  to  the  two  jointly,  atill  X  is 
Dot  liable  unless  his  promise  is  in  writing."  But  if  the  prom- 
ise of  X  ia  in  aach  form  that  the  charge  may  be  made  directly 
to  him,  and  it  is  so  made,  and  no  claim  is  retained  against  B, 
then  S  may  be  compelled  to  pay  though  there  is  no  writing." 
Again,— 

§  1261.  Ibdstuig  debt. — If  a  debtor,  creditor,  and  third  per- 
son agree  together,  that  the  debtor  shall  be  discharged  and  the 
creditor  look  to  the  third  person  for  his  pay,  this  arrangement 
is  valid  though  not  in  writing ;  because  the  debt,  in  being  cast 
upon  the  third  person,  is  taken  eS  from  the  "other."  And  the 
release  of  such  other  furnishes  a  consideration  for  the  new 
promise.**  But  if  the  old  debt  is  not  lifted,  the  new  promise 
most  be  in  writing,  and  a  fresh  consideration  **  must  be  added." 

§  1262.  Other  illnstntionfl — of  the  distinction  are  niuner- 
ons.  For  example,  after  a  physician  has  rendered  services  to 
a  sick  family,  if  a  third  person  to  whom  he  declines  to  do  more 
without  security  for  his  pay  verbally  promises  to  be  responsi- 
ble, he  may  continue  his  visits,  charging  them  directly  to  the 


■*  Matthews  T.  Hilton,  i  Terg. 
67S,  S6  Am.  D.  217;  Matann  t. 
Wliaram,  2  T.  R.  SO:  Anderson 
T.  BaTman,  1  H.  Bl.  120;  Jones  t. 
Cooper,  Cowp.  227;  Hill  v.  Ray- 
mond,  3  Allen,  G10;  Swllt  T, 
Pierce,  13  Allen,  136;  Searlght  t. 
Payne,  2  Tenn.  Ch.  1J&;  Pettlt  v. 
Braden,  5fi  Ind.  201;  Oarrett-Wil- 
liams  Co.  V.  Hamlll.  131  N.  a  57, 
i:  S.  K.  448. 

"  Wallace  t.  Wortbam,  £G  Mies, 
lis,  G7  Am.  D.  197;  Graham  t. 
O'Nell,  2  Hall,  474;  Cahill  v.  BIge- 
low,  18  Plct  389;  Langdon  v. 
RIchardBOQ.  GS  [a.  610;  Hartley 
V.  Varner.  88  111.  661;  McLendon 
▼.  Frost,  57  Oa.  448;  Morrison  T, 
Baker.  81  N.  C.  76;  Booth  t.  Heist, 
13  NorrlB,  Pa.  177;  Boston  v.  Farr, 
148  Pa.  SL  220,  23  Atl.  901. 

»Heriden  Britannia  Co.  t. 
Ztnseen,'  48  N.  Y.  247,  S  Am.  R. 
G49;  Barrlnger  r.  Warden,  12  Cal. 
311;  Corbott  t.  Cochran,  3  Hill.  S. 
C.  41;  Day  t.  Gloe^  4  Bush,  663; 
Wood  T.  Corcoran,  1  Allen.  405; 


Warren  v.  Smith,  24  Tex.  484.  76 
Am.  D.  115:  Gleaeon  t.  Briggs,  2S 
Vt  13B;  Watson  v.  Jacobo,  29  Vt. 
16»|  Mead  t.  Keyes,  4  E.  D.  Smith, 
510;  Bill  7.  Barker,  16  Gray,  62; 
Thornton  t.  Gulce,  T3  Ala.  321; 
Borchsenlus  t.  CanutBon,  100  111- 
83;  Eden  v.  Chaflee,  ISO  Mass.  226, 
36  M.  E.  676. 

MAnte,  I  1261;  Ruppe  v.  Peter- 
son, 67  Mich.  437,  36  N.  W.  82; 
Temple  r.  Bush,  76  Conn.  41,  55 
Atl.  557. 

"Beall  V.  RIdgeway,  IS  Ala. 
117;  Comstock  T.  Breed.  12  Cal. 
286;  Cutler  v.  Everett.  33  Me.  201; 
Aldrldge  v.  Turner.  1  Gill  ft  J. 
427;  Chaftee  t.  Thomas,  7  Cow. 
358;  Parlier  t.  Carter,  4  Munf.  273. 
6  Am.  D.  513;  Stone  v.  Symmes, 
18  Pick.  467;  Brown  v.  Hazen,  11 
Mich.  219;  Noyes  v.  Humphreys, 
11  Grat  636;  Luce  t.  Zelle,  53 
Cal.  64;  Frame  v.  August.  S8  III. 
424;  State  v.  Shins,  IS  Vroom, 
133. 
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latter ;  and  he  ean  collect  of  him  pay  for  them,  but  not  for  the 
prior  services." 

§  1263.  Own  debt. — As  already  saic^"'  the  statute  does  not 
invalidate  one's  oral  promise  to  pay  his  own  debt^  though  in  a 
form  which  will  work  the  discharge  of  ** another's."  This  doc- 
trine is  established  beyond  question;  yet,  in  cases  upon  the 
border  line  distinguishing  this  class  from  the  other,  its  applica- 
tion is  sometimes  di£Scult ;  and,  it  may  be,  the  decisions  are  not 
absolutely  harmonious.**  The  mere  fact  that  an  advantage 
will  accrue  to  the  promisor  from  his  suretyship  does  not  take 
the  bargaining  out  of  the  statute ;  but  the  true  test  appears  to 
be, — Was  the  transaction  in  essence  his  own,  while  the  securing 
of  the  third  person's  debt  to  the  promisee  was  a  mere  collateral 
consequence,  or  was  the  latter  its  direct  object?  ••  Some  of  the 
adjudged  cases  are  a  little  confused  in  overlooking  the  distinc- 
tion between  the  doctrine  of  this  section  and  that  of  the  next; 
namely, — 

§  1264.  Promise  must  be  to  creditor,  not  to  debtor. — ^In  the 
foregoing  illustrations,  the  promise  was  to  the  creditor.  And 
no  case  in  which  it  is  not  to  him,  or  to  some  person  representing 
him,  is  within  the  statute.  If,  therefore,  one,  on  an  adequate 
consideration,  arranges  with  a  debtor  to  pay  what  the  latter 
owes  generally,  or  what  he  owes  a  particular  person,  this  is 
valid  though  not  in  writing.  The  debt  is  not  ''another's,"  but 
the  very  person's  to  whom  the  promise  is  made.*^    For  exam- 


•T  King  V.  Edmlaton,  88  111.  257; 
Kessler  v.  Sonnebom,  10  Daly, 
383;  De  Witt  v.  Boat.  18  Neb.  567, 
26  N.  W.  360. 

88  Ante,  §  1259. 

80  Taylor  v.  Preston.  29  Smith, 
Pa.  436.  441;  Dowa  v.  Swett,  134 
Mass.  140,  45  Am.  R.  310;  Darst 
V.  Bates,  51  111.  439;  Wilson  v. 
Hentges,  29  Minn.  102;  Clopper  v. 
Poland,  12  Neb.  69;  Hassinger  T. 
Newman,  83  Ind.  124.  43  Am.  IL 
b4;  Eagle  Mowing,  etc  Co.  v. 
Shattuck,  53  Wis.  455,  40  Am.  R. 
780;  Fitzgerald  v.  Morrissey,  14 
Neb.  198;  White  v.  Webster,  58 
Ind.  233;  Flint  v.  Winter  Harbor 
Land  Co.,  89  Me.  420,  36  Atl.  634; 
Barth  v.  Graf,  101  Wla  27,  76  N. 
W.  1100. 


•ociapp  T.  Webb,  52  Wis.  638, 
641;  Weisel  v.  Spence,  59  Wis.  301; 
Shaffer  v.  Ryan,  84  Ind.  140; 
Milks  V.  Rich,  80  N.  Y.  269.  36 
Am.  R.  615;  Sheldon  t.  Butler,  24 
Minn.  513;  Mitchell  y.  Griffin,  68 
Ind.  559;  Mobile,  etc  R.  R.  v. 
Jones,  57  Ga.  198;  Conger  v.  Cot- 
ton, 37  Ark.  286;  Fears  v.  Story, 
131  Mass.  47;  Davis  y.  Patrick. 
141  U.  S.  479,  12  Sup.  Ct  58.  35 
L.  Ed.  826.  The  guaranty  of  a 
note,  when  negotiated  in  consid- 
eration or  yalue  received  by  the 
guarantor.  Is  not  within  the  stat- 
ute. Swenson  v.  Stoltz,  36  Wash. 
318,  78  Pac  999. 

91  Eiastwood  y.  Kenyon,  11  A.  & 
E.  438;  Hawes  v.  Woolcock,  26 
Wis.   629;    Britton  v.  Angler,   48 
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pie,  a  boyer  who  is  to  pay  by  discharging  an  indebtedness  of 
the  seller  to  a  third  person  is  altogether  outside  of  the  statute.** 
Another  familiar  example  within  the  same  doctrine  is  the — 

§  1265.  PromiBe  of  mdehmity. — One's  promise  to  another 
to  see  him  harmless  should  he  become  surety  for  a  third  person, 
or  should  he  do  anything  else,  is  a  mere  arrangement  between 
promisor  and  promisee.  It  is  to  pay  what  the  one  to  whom 
it  is  made  may  become  liable  for, — not  "another's"  debt,  but 
his.  Therefore  it  is  not  within  the  statute,  and  is  valid  though 
oral.**  Still  some  of  the  courts,  instead  of  looking  at  the  ques- 
tion so,  regard  the  promise  as  an  undertaking,  in  effect,  to  pay 
the  third  person's  debt,  or  otherwise  to  answer  for  him;  hold- 


N,  H,  420;  Brown  t.  Brown,  47 
Mo.  130,  i  Am,  R.  320;  Barker  v. 
Bradler,  42  N.  T.  31S.  1  Am.  R. 
B21;  Brown  v.  Strait,  19  III.  88; 
Presbyterlftn  Society  7.  Staples, 
23  Conn.  B44;  Colt  t.  Root,  17 
Maaa.  223;  Tlbbetta  t.  Flanders, 
18  N.  H.  284;  Harwood  v.  Jones, 
10  Gill  A  J.  404;  Alger  v.  Scovllle, 
1  Grar,  391;  Maxwell  t.  Haynea, 
41  Me.  EG9;  DecKer  v.  Shaffer,  3 
Ind.  1ST;  Howard  t.  Coebow,  S3 
Ho.  118;  Kntzmerer  T.  EdqIb,  3 
Dutcher,  371;  Jennings  T.  Web- 
ster, 7  Cow.  256;  Barker  T.  Buck- 
Un.  2  Denlo.  45.  43  Am.  D.  726; 
Meyer  ▼.  Hartman.  72  III.  442; 
Center  T.  HcQuesten,  18  Kan.  476; 
WlUlamB  V.  Rogers,  14  Bush,  776; 
Runkle  A  Fouse  y.  Kettering,  127 
la.  6,  102  N.  W,  142. 

"Lee  T.  Newman,  66  Mlas.  36S; 
HorrtBon  v.  Hogue,  49  la.  574; 
Crim  T.  Fitch,  53  Ind.  214;  Vaugbn 
V.  Smith,  58  la.  658;  Wynn  T. 
Wood,  1  Out.  Pa.  216;  Justice  t. 
Tallman,  6  Norrla,  Pat  147. 

"Aldrlch  V.  Ames,  9  'Qray,  76; 
Wildes  7.  Dudlov,  Law  Rep.  19 
Eq.  198;  Dunn  v.  West,  5  B.  Monr. 
376;  Mllla  v.  Brown,  11  la.  314; 
Jones  ▼.  Shorter.  1  Kelly,  294,  44 
Am.  D.  449;  Lucaa  T.  Cbamberlln, 
8  B,  Monr.  276;  Parley  y.  Spring, 
12  Mass.  297;  Chapln  t.  Lapbam, 
20  Pick.  467;  Holmes  v.  Knights, 
10  N,  H.  176;  HBrrls<Hi  y.  Sawtel, 


10  Johns.  242.  6  Am.  D.  337; 
Cbapln  y.  MarHIl,  4  Wend.  857;. 
Sanborn  y,  Merrill.  41  Me.  467; 
Blount  y.  Hawkins,  19  Ala.  100; 
Wyman  y.  Smith.  2  Sandf.  331;, 
Seaman  t.  Whitney,  24  Wend.  260, 
35  Am.  D.  eiS;  Perhlne  t.  Llttle- 
neld,  6  Allen,  370;  Flemm  v.  Whlt- 
more,  23  Mo.  430;  Prather  y.  Vine- 
yard, 4  Oilman,  40;  Stark  y.  Ra- 
ney,  18  Cal,  622;  Marcy  v.  Craw- 
ford, 16  Conn.  649.  41  Am.  D.  158; 
Botaannon  v.  Jones,  SO  Ga.  488; 
Tindal  y.  Touch  berry,  S  Strob. 
177.  49  Am.  D.  637;  Myers  y. 
Morse.  16  Johns.  425;  Conkey  y. 
Hopkins,  17  Johns.  113;  Beaman 
T.  Russell.  20  Vt.  205.  49  Am.  D. 
775;  Walker  v.  Norton,  29  Vt  22S; 
Soule  y.  Albee,  31  VL  142;  Dor- 
win  y.  Smith,  35  Vt  69;  Good- 
speed  7.  Fuller,  46  Me.  141.  71 
Am.  D.  572.  More  or  less  dis- 
tinctly opposed  to  the  text,  and  to 
the  foregoing  and  many  other  like 
decisions,  are  Kelsey  v.  Hlbbs,  13' 
Ohio  St  340;  Brush  y.  Carpenter. 
6  Ind.  78;  Draughan  y.  Bunting, 
9  Ire.  10;  Simpson  y.  Nance,  1 
Speer,  4;  Blsslg  y.  Brltton,  59  Mo. 
204,  21  Am.  R.  379;  Demerltt  v. 
BIckford,  58  N.  H.  623;  Anderson 
y.  Spence.  72  Ind.  316,  37  Am.  R. 
162;  Fombam  y.  Chapman,  61  Vt 
395,  18  Atl.  152;  Mlnlck  y.  Huff,. 
41  Neb.  516,  59  N.  W.  795. 
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ing  it,  therefore,  to  be  within  the  statute.^*  On  principle,  this 
question  is  determinable  by  a  very  simple  test.  You  promise 
James  that,  if  he  puts  his  name  as  surety  for  John  on  a  bond 
running  to  Richard,  you  will  hold  him  harmless;  he  does  it; 
John  makes  default.  All  agree  that,  in  this  case,  John  is  the 
^'another"  of  the  statute.  But  Richard,  to  whom  the  debt  is 
due,  cannot  sue  you;  John  failing,  his  claim  over  is  alone  on 
James.  Aside  from  difficulties  as  to  the  form  of  the  action, 
your  liability  begins  only  when  James  has  paid  him.  There  re- 
mains now  for  adjustment  only  what  you  had  promised  to 
James,  who  is  not  ** another,"  but  the  promisee  himself, — the 
debt  is  yours  to  him,  and  there  is  nothing  going  out  fr(»n  you 
to  any  third  person.  Hence  the  case  is  not  within  the  statute.** 
§  1266.  Consideration. — ^As  explained  in  the  last  sub-title,^ 
the  writing  does  not  render  a  consideration  the  less  necessary.*' 
Therefore  a  mere  naked  promise  to  pay  an  existing  debt  of  a 
third  person  cannot  be  enforced,  though  in  writing.**  If  the 
contract  of  the  surety  is  simultaneous  with  that  of  the  princi- 
pal, the  consideration  which  supports  the  one  will  sustain  also 
the  other  but,  if  subsequent,  there  must  be  some  fresh  con- 
sideration.** Forbearance  to  sue,  for  example,  is  sufficient.^ 
So  is  the  release  of  a  remedy.* 


9«  Qreen  v.  Cresswell,  10  A.  A  B. 
453;  Easter  v.  White,  12  Ohio  St 
219;  Ferrell  t.  Maxwell.  28  Ohio 
St.  383,  22  Am.  R.  393;  May  t. 
Williams,  61  Kiss.  125;  Bissig  t. 
Britton.  59  Mo.  204,  21  Am.  R.  379. 
The  other  cases  are  pretty  fully 
cited  in  these.  Nugent  v.  Wolfe, 
111  Pa.  St.  471.  4  Atl.  15,  56  Am. 
St.  Rep.  291;  Garfield  v.  Rutland 
Ins.  Co.,  69  Vt  549.  38  Atl.  235; 
<3ansey  v.  Orr.  173  Mo.  532,  78  B. 
W.  477. 

"Ante,  §  1264. 

•oAnte,  §§  1251,  1252. 

97  Thomas  y.  Delphy,  33  Md. 
873;  Barren  v.  Trussell,  4  Taunt 
117;  Scearce  t.  Gall.  82  Ind.  266; 
Frame  v.  August,  88  III.  424. 

98  Starr  v.  Earle.  43  Ind.  478; 
Beall  T.  Ridgeway,  18  Ala.  117; 
Osborne  v.  Farmers  Loan,  etc.  Oo., 
16  Wis.  36;  Perry  v.  Erb.  60  N. 
Y.  S.  714,  23  Misc.  Rep.  105. 


•BBebee  y.  Moore.  3  McLean, 
387;  How  y.  Kemball.  2  McLean, 
103;  Colbum  y.  ToUes,  14  Conn. 
341;  Lines  y.  Smith,  4  Fla.  47; 
Ware  y.  Adams,  24  Me.  177;  Gil- 
Ugfaan  y.  Boardman.  29  Me.  79; 
Cook  y.  Elliott,  34  Mo.  586;  Brew- 
ster y.  Silence,  4  Selden,  207;  Sne- 
ylly  y.  Johnston.  1  Watts  ft  S. 
307;  Killough  y.  Payne,  52  Ark. 
174,  12  S.  W.  327;  Walterman  v. 
Resseter,  151  111.  169,  37  N.  E. 
875;  Bray  y.  Parcher,  80  Wis.  16, 
49  N.  W.  Ill,  27  Am.  St  Rep.  17. 

1  Ante, '9  1252;  Smith  y.  Finch, 
2  Scam.  321;  Martin  y.  Black.  20 
Ala.  309;  Sage  y.  Wilcox,  6  Conn. 
81;  Kean  y.  McKinsey,  2  Barr,  30; 
Thomas  y.  Croft,  2  Rich.  113,  44 
Am.  D.  279;  McCelvy  y.  Noble.  13 
Rich.  330;  King  y.  Upton,  4 
Greenl.  387,  16  Am.  D.  266;  Elting 
y.  Vanderlyn,  4  Johns.  237;  Vtnal 
y.  Richardson,  13  Allen,  621;  Kea- 
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V,    The  AgreemetU  on  Consideration  of  Marriage. 

§  1267.  At  common  law — ^Under  statute. — Marriage  is,  at 
the  common  law,  an  adequate  consideration  for  a  promise." 
And  the  Statute  of  Frauds  merely  provides,  that  *  *  any  agree- 
ment made  upon"  this  consideration  shall,  to  be  valid,  be  in 
writing,* 

§  1268.  Defined. — ^A  '^consideration  of  marriage"  is  an  ac- 
tual marriage,  in  exchange  for  which  the  promise  is  made ;  ^ 
as,— 

§  1269.  Marriage  settlement,  etc. — ^If  a  man  settles  property 
on  a  woman,  upon  the  mutual  understanding  that  thereupon 
she  will  marry  him,  which  she  does,  this  **  consideration  of 
marriage"  renders  the  settlement  valid  even  as  against  his 
creditors.'  And  it  is  the  same  with  his  executory  promise  to 
settle  property  in  the  future,  or  any  other  promise  which  he 
makes  to  her  or  for  her  benefit,  of  a  sort  not  to  be  extinguished 
by  the  marriage.^  But,  by  the  Statute  of  Frauds,  such  promise 
must  be  in  writing.    Or, — 

§  1270.  By  thkd  person. — ^A  third  person's  written  and 
signed  promise,  made  either  to  the  woman  or  to  the  man,  that, 
if  they  intermarry,  he  will  thereon  do  a  particular  thing,  binds 


die  V.  Slddens,  5  Ind.  App.  8,  31 
N.  B.  539;  Clark  v.  Jones,  85  Ala. 
127,  4  So.  777. 

sAnte,  §§  1254,  1261;  Kershaw 
V.  Whitaker,  1  Brev.  9;  Killian  v. 
Ashley,  24  Ark.  511,  91  Am.  D.  519 ; 
Taylor  v.  Meek,  4  Blackf.  388;  Cor- 
bett  V.  Cochrane  3  Hill,  S.  C.  41,  30 
Am.  D.  348;  Power  v.  Rankin,  114 
lU.  52.  29  N.  BT.  185.  Where  orlgl< 
nal  debtor  is  not  released  from 
liability,  and  consideration  of 
promise  of  third  party  is  that  the 
creditor  will  release  a  lien  on 
debtor's  property,  it  is  held  that 
such  promise  is  collateral  and 
within  statute  when  no  benefit 
accrues  to  promisor  from  such  re- 
lease, but  original  and  enforceable 
when  be  derives  benefit  there- 
from. Weisel  y.  Spence,  69  Wis. 
301.  18  N.  W.  165. 

s  Ante,  §  €7;  Siemers  y.  Siemers, 
65  Minn.  104,  67  N.  W.  802. 

«  Ante,  §  1232. 


6  Ante,  §  38. 

« 1  Bishop  Mar.  Women,  §§  777- 
784 ;  Mountacue  y.  Maxwell,  1  Stra. 
236;  Potts  y.  Merrft.  14  B.  Monr. 
406;  Finch  y.  Finch.  10  Ohio  St. 
501;  Andrews  y.  Jones.  10  Ala. 
400;  Naill  y.  Maurer,  25  Md.  532; 
Pratt  y.  Wright,  5  Mo.  192;  Wood- 
ward y.  Woodward,  5  Snee'd,  Tenn. 
49;  Nellson  y.  Williams.  42  N.  J. 
Eq.  291.  11  Atl.  257. 

7  Rivers  v.  Thayer.  7  Rich.  Bq. 
136;  Marshall  y.  Morris.  16  Ga. 
368;  Naill  y.  Maurer,  supra;  Mil- 
ler y.  Goodwin,  8  Gray,  542;  Sull- 
ings  y.  Richmond,  5  Allen,  187,  81 
Am.  D.  742;  Tarbell  y.  Tarbell,  10 
Allen,  278;  Kimborough  y.  Dayis, 
1  Dey.  Bq.  71;  Boatright  y.  Win- 
gate,  3  Brey.  423.  Antenuptial 
agreement  by  husband  to  make 
wife  beneficiary  in  a  mutual  bene- 
fit certificate,  is  within  Statute. 
Pennsylyania  R,  R.  CJo.  v.  Warren, 
(N.  J.  Ch.),  60  AtL  VZ2. 
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him  on  fnlfillment  by  theniy  being  founded  on  the  "considera- 
tion of  marriage."*    But, — 

§  1271.  Promise  to  marry. — A  mere  promise  to  marry  is  not 
of  this  sort.  It  is  generally  mutual,  so  that  the  undertaking 
of  the  one  is  the  consideration  for  that  of  the  other;  but, 
whether  in  a  particular  case  this  is  so  or  not,  it  is  not  a  promise 
on  ''consideration  of  marriage/'*  and  it  need  not  be  in  writ- 


mg. 


10 


VL    Agreements  not  to  be  performed  ivitkin  a  Year. 


§  1272.  Statutory  proTision. — By  another  clause  of  the 
statute,  any  agreement  must  be  in  writing  which  ''is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof.**" 

§  1273.  How  interpreted. — ^Plainly  the  expression  "is  not 
to  be  performed"  points  to  such  affirmative  terms  in  the  con- 
tract as  exclude  performance  within  the  year."    Hence, — 

§  1274.  Doctrine  defined. — ^The  doctrine  of  this  sub-title  is, 
that  writing  is  essential  when,  under  the  terms  of  the  agree- 
ment, the  complete  execution  of  it  within  a  year  from  the  time 
of  the  making  is  impossible ;  when,  possibly,  however  improb- 
ably, all  may  transpire  within  the  year,  oral  words  will  suffice : 
as,  if  performance  depends  on  the  death  of  a  person,  or  the 
coming  in  of  a  ship,  or  any  other  contingent  event  which  may 
or  may  not  transpire  within  the  year,  no  writing  is  required; 
otherwise,  if  there  is  a  fixed  date,  set  forward  more  than  a 
year."    Thus,— 


•  1  Bishop  Mar.  Women,  9§  785- 
787;  Ogden  v.  Ogden,  1  Bland, 
284;  Austin  y.  Klvehn,  71  N.  E. 
841;  211.  111.  113. 

•  Ante  9§  76-79;  Stondiford  v. 
Gentry,  32  Mo.  477;  Espy  v.  Jones, 
37  Ala.  379  Allard  v.  Smith,  2  Met. 
Ky.  297;  Barge  v.  Haslam,  63  Neb. 
298.  88  N.  W.  516. 

10  Cork  V.  Baker,  1  Stra.  34;  Har- 
rison v.  Cage.  1  Ld.  Raym.  386; 
Clark  y.  Pendleton,  20  Conn.  495; 
Ogden  y.  Ogden,  1  Bland,  284; 
Blackburn  y.  Mann,  85  111.  222. 

uAnte,  I  1232. 

12  **The  Statute  of  Frauds  plainly 
means  an  agreement  not  to  be  per- 


formed within  the  space  of  a  year, 
and  expressly  and  specifically  so 
agreed."  Denison,  J.  in  Fenton  y. 
Emblers,  3  Bur.  1278.  1281. 

isSouch  y.  Strawbrldge.  2  C. 
B.  808;  Knowlman  y.  Bluett,  Law 
Rep.  9  Ex.  1;  Russell  y.  Slade.  12 
Conn.  455;  Burney  y.  Ball.  24  Ga. 
505;  Wiggins  y.  Keizer,  6  Ind.  252; 
EUicott  y.  Turner,  4  Md.  476;  Pet- 
ers y.  Westborough,  19  Pick.  364, 
81  Am.  D.  142;  Sogglns  y.  Heard, 
31  Miss.  426;  Foster  y.  McO'Blenis, 
18  Mo.  88;  Suggett  y.  Cason.  26  Mo. 
221;  Blanding  y.  Sargent,  33  N.  H. 
239,  66  Am.  D.  720;  Esty  y.  Aid- 
rich,  46  N.  H.  127;  Moore  y.  Fox. 
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§  1275.  Agreement  to  marry. — ^An  agreement  in  general 
words  to  marry,  or  to  marry  within  three  years,  need  not  be 
in  writing,  because  it  can  be  fulfilled  within  a  year;  ^^  but  a 
promise  to  marry  after  the  lapse  of  a  year  is  voidable  if  oral." 
Again, — 

§  1276.  Ante-nuptial  contracts. — ^Most  ante-nuptial  con- 
tracts are  founded  on  the  consideration  of  marriage,  the  clause 
as  to  which  is  explained  in  our  last  sub-title ;  by  reason  whereof 
they  must  be  in  writing.  But  such  a  contract  not  on  this  con- 
sideration, so  outside  of  that  clause,  if  it  directs  how  property 
shall  be  disposed  of  to  heirs,  is  not  by  the  present  clause  for- 
bidden to  be  oral ;  since  the  parties  may  marry  and  die  within 
a  year.*'    And — 

§  1277.  Support  during  life. — ^An  undertaking  to  support 
one  during  his  life  need  not  be  in  writing,  for  he  may  die  be- 
fore the  year  is  ended."    So — 


10  Johns.  244,  6  Am.  D.  338;  Lock- 
wood  V.  Baraea,  3  Hill,  N.  Y.  128, 
38  Am.  D.  620;  Broad  well  v.  Get- 
man,    2    Denio,    87;    Gadsden    y. 
Lance,  1  McMul.  Eq.  87,  37  Am.  D. 
648;    Izard  y.   Middleton,  1  Des. 
116;  Thompson  y.  Gordon,  3  Strob. 
196;    Thouvenin  y.   Lea,  26   Tex. 
612;       Sherman      y.      Cham  plain 
Transp.    Co.,    31    Vt    162;    Blan- 
chard    y.     Weeks,     34    Vt     589 
Rogers  y.  Brightman,  10  Wis.  55 
White  y.  Hanchett.  21  Wis.  415 
Packet  Ca  y.  Sickles,  5  Wall.  580 
Harris  y.  Porter,  2  Harrlng.  DeL 
27;  Conistock  y.  Ward.  22  111.  248 
Herrin    y.    Butters,   20    Me.    119 
Summerall  y.  Thoms,  3  Fla.  298 
Shipley  y.    Patton,   21    Ind.   169 
Holbrook  y.  Armstrong,  1  Fairf 
31;  First  Baptist  Church  y.  Brook 
lyn  Fire  Ins.  Co..  19  N.  Y.  305 
Sutphen  y.  Sutphen,  80  Kan.  510 
Jordan  y.  Miller,  75  Va.  442;  Mo- 
Pherson  y.  Cox.  96  U.  S.  404;  Wal- 
ker y.  Johnson,  96  U.  S.  424;  Duff 
v.  Snider,  54  Miss.  245;  Blakeney 
y.  Goode,  30  Ohio  St  350;  Thomas 
y.  Hammond.  47  Tex.  42;  Groves 
y.  Cook.  88   Ind.  169.  45  Am.  R. 
462;  Chaffs  y.  Benoit,  60  Miss.  34; 
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Draheim  y.  Erison.  112  Wis.  27, 
87  N.  W.  795. 

1*  Paris  y.  Strong,  51  Ind.  339; 
Withers  y.  Richardson,  5  T.  B^ 
Monr.  94,  17  Am.  D.  44.  Eveii» 
though  it  was  the  intention  of  the* 
parties  that  it  was  not  to  be  per- 
formed within  a  year,  if  no  speci- 
fied time  was  fixed.  MacElree  v. 
Wolfersberger,  59  Kan.  105,  52: 
Pac.  69.  But  see  Lewis  y.  Lap- 
man,  90  Md.  294,  45  Atl.  459. 

i»  Nichols  y.  Weaver,  7  Kan.  373; 
Derby  v.  Phelps,  2  N.  H.  515. 

i«  Houghton  y.  Houghton,  14  Ind. 
505,  77  Am.  D.  69.  Within  the 
same  principle,  see  Hill  y.  Jamie- 
son,  16  Ind.  125,  79  Am.  D.  414; 
Richardson  y.  Pierce,  7  R.  I.  330; 
Lyon  y.  King,  11  Met  411,  45  Am. 
D.  219;  Worthy  y.  Jones,  11  Gray,. 
168,  71  Am.  D.  696;  Doyle  y^ 
Dixon,  97  Mass.  208,  93  Am.  D.  80. 

"Bull  y.  McCrea,  8  B.  Monr. 
422;  Howard  v.  Burgen,  4  Dana» 
137;  Hutchinson  y.  Hutchinson,  46 
Me.  154;  Dresser  y.  Dresser,  35 
Barb.  573;  McCormick  y.  Drum- 
mett,  9  Neb.  384.  But  see  the 
argument  of  counsel  and  authori- 
ties cited  in  Knowlman  v.  BIuett» 
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§  1278.  Other  things  during  life. — ^A  promise  to  work  for 
one  while  he  lives,^^  or  any  agreement  to  be  performed  at  the 
death  of  one/*  may  be  oral;  because  the  death  may  transpire 
within  a  year.    In  like  manner, — 

§  1279.  By  will. — ^A  promise  to  pay  by  bequest,*®  for  serv- 
ices or  anything  else,*^  is  good  though  oral ;  because  the  prom- 
isor may  not  live  a  year.**    Once  more, — 

§  1280.  Other  labor  baxgadnings. — ^Where  the  words  of  a 
bargain  were,  **If  I  buj'^  this  mill  from  Mr.  P.,  I  will  employ 
you  to  take  charge  of  it  for  a  year,"  etc., — ^a  case  in  which  the 
purchase,  consequently  the  commencement  of  the  services, 
might,  however  improbably,  occur  instantly, — ^writing  was  held 
not  to  be  necessary.*"  And  it  was  the  same  of  an  agreement  to 
construct  a  road  within  a  year  and  twenty  days ;  for  there  was 
no  impossibility  of  finishing  it  within  a  year.**  But  a  contract 
for  a  year's  services,  to  be  entered  upon  in  the  future,  even  the 
next  day,  must  be  in  writing ;  *"  and  so  must  be  any  contract 
by  the  terms  of  which  the  services  will  necessarily  extend,  for 
however  brief  a  time — even,  said  Lord  Ellenborough,  "one  min- 
ute *'*• — ^beyond  a  year  from  its  making.*^  And  one's  agree- 
ment to  work  for  another  more  than  a  year,  yet  to  be  paid  at 
intervals  of  less,  cannot,  if  not  in  writing,  be  enforced  as  to 


Law  Rep.  9  Ex.  1,  3.  For  a  some- 
what curious  case,  see  Deaton  v. 
Tenn.  Coal,  etc  R.  R.,  12  Heisk. 
650;  Wooldridge  v.  Stem,  42  Fed. 
311.  9  L.  R.  A.  129. 

18  Updike  V.  Ten  Broeck,  3 
Vroom,  105;  East  Line  R.  R.  Co. 
V.  Scott,  72  Tex.  70,  10  S.  W.  99, 
13  Am.  St  Rep.  758. 

w  Frost  V.  Tarr,  53  Ind.  390; 
Howard  v.  Snyder,  9  Ky.  L.  Rep. 
358. 

20  Ante,  9  224. 

21  Fenton  v.  Emblers,  3  Bur. 
1278,  1  W.  Bl.  353;  Ridley  v.  Rid- 
ley, 34  Beav.  478;  Thomas  v.  Arm- 
strong, 86  Va.  323,  10  S.  E.  6,  6  L. 
R.  A.  529. 

"  Jilaon  V.  Gilbert,  26  Wis,  637, 
7  Am.  R.  100. 

SB  Cole  V.  Singerly,  60  Md.  348. 

S4  Jones  V.  Ponch,  41  Ohio  St 
146. 

»  Blanck  v.  Llttell,  9  Daly,  268; 


Sutx:liffe  V.  Atlantic  Mills,  13  R.  L 
480,  43  Am.  R.  39;  Bracegirdle  v. 
Heald,  1  B.  ft  Aid.  722;  Mendel- 
sohn v.  Banor,  57  S.  C.  147,  36  S. 
B.  499. 

16  Braceglrdle  v.  Heald,  supra,  at 
p.  726. 

27  Kelly  V.  Terrell,  26  Ga.  551; 
Scoggin  y.  Blackwell,  36  Ala.  351; 
Nones  v.  Homer,  2  Hilton,  116; 
Amburger  v.  Marvin,  4  E.  D. 
Smith,  393;  LitUe  v.  Wilson.  4  R 
D.  Smith,  422;  Squire  v.  Whipple. 

I  Vt  69;  Hinckley  v.  Southgate, 

II  Vt.  428;  Pitcher  v.  Wilson.  5 
Mo.  46;  Drummond  v.  Burrell,  13 
Wend.  307;  Treadway  v.  Smith.  56 
Ala.  345;  Levison  v.  Stix,  10  Daly, 
229;  Bemier  v.  Cabot  Manuf.  Co-> 
71  Me.  506,  36  Aql  R.  343;  Dayis 
V.  Mich.  Mut  Life  Ins.  Co..  127 
Mich.  559,  8  Det  Leg.  N.  52,  86  N. 
W.  102. 


§§  1281-1288.] 


STATUTE  OF  FRAUDS. 


647 


any  part  of  the  services,  or  for  the  recovery  of  damages  tor  the 
non-performance.*®    But — 

§  1281.  While  in  employ. — ^An  undertaking  to  work  for  one 
while  a  particular  agent  is  in  his  employ  is  not  within  the  stat- 
ute ;  for,  before  the  year  closes,  the  agent  may  cease  to  serve.** 

§  1282.  ''Reasonable  time" — Lawsuit. — ^Neither  a  ''reason- 
able time"  •^  nor  a  lawsuit  '^  necessarily  extends  beyond  a  year, 
therefore  a  contract  bounded  by  either  need  not  be  in  writing. 

§  1283.  Executed  on  one  side. — ^In  connection  with  this  sec- 
tion, the  reader  should  refer  back  to  the  second  sub-title. 
Where  services  have  been  rendered,  or  goods  or  lands  deliv- 
ered, under  an  oral  contract,  which,  by  this  clause,  ought  to 
have  been  in  writing,  the  party  benefited  must  pay  for  them."* 
All,  it  is  believeid,  ad«iit  this  proposition ;  but  there  may  be 
differences  of  opinion  as  to  the  reasons  for  it,  and  the  form  of 
the  action.  Some  courts  assert  that  the  statute  does  not  ex- 
tend to  contracts  which  have  been  performed  on  one  side.*' 
Yet  the  statutory  terms'*  and  the  analogous  adjudications"* 
appear  to  forbid  this  interpretation;  nor  do  the  ends  of  jus- 
tice require  it.  The  true  view  is  believed  to  be,  that,  to  employ 
the  very  words  of  the  statute,  ^'no  action  shall  be  brought 
whereby  to  charge  any  'defendant'  upon  any  agreement  that 
is  not  to  be  performed  within"  the  year,  unless  it  is  in  writing, 
whether  the  plaintiff  has  done  his  part  or  not  (for,  in  any  case, 
if  he  is  in  default  how  can  he  sue?) ;  '•  yet,  since  the  oral  prom- 
ise is  voidable,'^  if  the  party  does  avoid  it,  the  law  may  and 


ts  Emery  v.  Smith,  46  N.  H.  151; 
Tuttle  V.  Swett,  31  Me.  555;  Hill 
V.  Hooper,  1  Gray,  131;  Giraud  v. 
Richmond,  2  C.  B.  835.  On  the 
same  principle,  see  Holloway  v. 
Hampton,  4  B.  Monr.  415. 

2»  Roberts  v.  Rockbottom  Co.  7 
Met.  46;  Johnston  v.  Bowersock, 
62  Kan.  148.  61  Pac  740. 

*o  Niagara  Fire  Ins.  Co.  v.  Greene, 
77  Ind.  590;  Royal  Remedy  &  Ex- 
tract Co.  V.  Gregory  Gro.  Co.,  90 
Mo.  App.  53. 

siHeflin  v.  Milton,  69  Ala.  354; 
Derrick  v.  Brown,  66  Ala.  162. 

S2  Montague  v.  Gamett,  3  Bush, 
297;  Harwood  v.  Jones,  10  Gill  ft 
J.  404;  Hill  v.  Smith,  12  Rich. 
698;  Tatterson  v.  Suffolk  Manuf. 
Co.,    106   Mass.    56;    Donellan   v. 


Read,  3  B.  ft  Ad.  899;  Berry  v. 
Doremus,  1  Vroom,  399;  Jllson  v. 
Gilbert,  26  Wis.  637,  7  Am.  R.  100; 
Walke  V.  Fleming,  103  Ind.  105,  2 
N.  E.  325,  53  Am.  R.  495. 

38  Smalley  v.  Greene,  52  la.  241, 
35  Am.  R.  267;  Cherry  v.  Heming, 
4  Exch.  631;  Smith  v.  Neale,  2  C. 
B.  N.  s.  67,  3  Jur.  n.  s.  516;  Mc- 
Clellan  v.  Sanford,  26  Wis.  595. 
Contra,  Marcy  v.  Marcy,  9  Allen, 
8;  Washburn  v.  Dorsch,  68  Wis. 
436,  32  N.  W.  551.  60  Am.  R.  873. 

s«Ante,  §  1232. 

»Ante,  §  1235. 

»«  Marcy  v.  Marcy,  supra;  Shee- 
hy  V.  Adarene,  41  Vt.  541,  98  Am. 
D.  623. 

B7  Stout  V.  Ennis,  28  Kan.  706. 
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does  create  a  promise  from  the  volnntary  recipient  of  benefits 
to  pay  for  them.** 

§  1284.  Oral,  performed  after  year. — If  an  oral  contract  is 
good  on  the  ground  that  performance  is  possible  within  the 
year,  yet  when  the  year  ends  it  is  not  done,  it  remains  good  the 
same  as  though  this  statute  did  not  exist.**  For  example,  where 
one  for  a  valuable  consideration  agreed  verbally  to  leave  a  cer- 
tain sum  to  another  by  will,  but  did  not  die  until  fourteen  years 
later,  his  estate  was  held  to  be  bound  thereby.^ 

The  Doctrine  of  this  Chapter  restated, 

§  1285.  The  Statute  of  Frauds,  in  the  section  explained  in 
this  chapter,  has  no  relation  to  contracts  which  are  executed  on 
both  sides.  Its  words  are,  "No  action  shall  be  brought," 
etc. ;  '^  leaving,  to  follow  an  oral  bargaining,  every  conse- 
quence which  does  not  require  a  suit.^*  When,  therefore,  the 
thing  agreed  is  done,  so  that  there  is  no  occasion  for  an  "ac- 
tion," the  case  is  not  within  the  statute.  Or  if  one,  pursuant 
to  an  oral  promise  which  by  the  statute  should  be  in  writing, 
does  the  thing  promised,  such  doing  will,  as  a  consideration, 
support  another  oral  or  written  undertaking.  But  no  action 
will  lie  on  an  oral  promise  within  the  statute,  whatever  the 
nature  of  the  consideration,  and  though  it  has  been  paid  or  per- 
formed. Once  more,  the  statute  does  not  abrogate  anything  in 
the  common  law  of  contracts ;  it  merely  provides,  that,  in  some 
cases,  for  the  purposes  of  a  suit,  common-law  requisites  shall 
be  reduced  to  writing.  Consequently,  though  a  contract  is  in 
writing,  and  complies  with  all  the  statutory  demands,  it  vriU  be 
invalid  if  it  would  have  been  so  before  the  statute  came. 
Finally,  the  statute  extends  only  to  the  agreements  which  the 
parties  make,  not  to  those  which  the  law  creates.** 

Such  is  the  general  doctrine,  running  through  the  entire  sec- 
tion. Descending  to  the  specific  clauses,  it  is  believed  that  no 
appended  statement  can  make  plainer  what  is  laid  down  in  the 
foregoing  expositions.  One  clause  of  this  fourth  section  re- 
mains for  elucidation  in  our  next  chapter. 

M  Ante,  §§  188,  217;  Towsley  v.  298;  Kienev.  Shaefflng,  83  Neb.  21^ 

Moore,  30  Ohio  St  184,  27  Am.  R.  49  N.  W.  7lZ. 
434;  King  v.  Welcome,  5  Gray,  41;  *o  Ridley  v.  Ridley,  34  Beav.  478^ 

Compton  V.  Martin,  5  Rich.   14;  11  Jur.  n.  s.  475;  Jilson  v.  Gilbert^ 

Swanzey  v.  Moore,  22  111.  63,  74  26  Wis.  637,  7  Am.  R.  100. 
Am.  D.  134.  41  Ante,  S  1232. 

«» Larimer  t.   Kelley,   10  Kan.         4s  stout  v.  Ennis,  28  Kan.  706. 

"Ante,  §  193. 
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BARGAININGS  RELATING  TO  REAL  ESTATE. 

§  1286.  Wcnrdfl  of  statute. — ^This  chapter  is  upon  the  same 
flection  of  the  Statute  of  Frauds  whi^h,  as  to  its  general  inter- 
pretation, and  its  several  clauses  except  one,  was  expounded  in 
the  last.  The  one  clause,  which  remains  for  this  place,  pro- 
vides that  ''no  action  shall  be  brought  whereby  to  charge  .  .  . 
any  person  .  .  .  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,"*  un- 
less reduced  to  the  writing  in  the  last  chapter  explained.* 

§  1287.  Ooncemuig  subject. — ^The  subject  of  vendors  and 
purchasers,  to  which  this  section  of  the  statute  pertains,  occu- 
pies a  large  space  in  the  law.  And  it  has  many  questions  upon 
which  the  authorities  are  discordant.  It  cannot  be  fully  dis- 
cussed within  the  space  allotted  to  this  chapter;   still, — 

§  1288.  What  for  chapter.*— We  shall  here  take  such  a  view 
of  the  subject  as  will  enable  the  reader  to  discern  the  true  doc- 
trine on  various  disputed  questions;  and,  after  leaving  these 
pages,  to  enter  upon  its  wider  study  in  the  cases  and  special 
text-books  with  an  enlightenment  which,  it  is  hoped,  will  ren- 
der easier  and  plainer  his  path  to  the  end. 

§  1289.  Deed  distinguished  — (Seal).  — The  deed,  which 
transmits  the  legal  title  to  land,*  is,  aside  from  any  questions 
connected  with  this  statute,  required  to  be  in  writing,  and 
made  solemn  by  the  seal  of  the  grantor.^  It  is  not  for  exposi- 
tion in  this  chapter,  which  concerns  only  the  executory  agree- 
ment to  convey,  and  other  like  bargainings  as  to  land.  This 
executory  contract  need  not  be  under  seal.' 

§  1290.  What  contracts — (Meaning  of  statute). — ^From  the 
statutory  expression,  *'any  contract  or  sale,"'  we  may  reject 
the  word  ''sale;"  because  a  sale  is  a  contract,  and  the  larger 

lAnte,  9  1232;  Hairston  v.  Jan-  «Po0t,  9  1327. 

4oii,   42   Miss.   380;    Lumpkin   v.  s  Wheeler  v.  Newton,  Prec  Ch. 

Johnson,  27  Qa.  486.  16;    Martin  v.  Weyman,  26  Tex. 

s  Ante,  §9  1242-1249.  460;   Worrall  y.  Munn,  1  Selden, 

«  Ante,  99  124,  277,  309«  365,  361,  229,  66  Am.  D.  330. 

363,  394-396,  399,  408.  •  Ante,  9  1286. 
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includes  the  less.  The  word  **of/'  in  this  clause,  signifies  re- 
lating to.  Therefore  the  "contract''  which  must  be  in  writing 
is  ''any'*  one  relating  to  "lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them."  The  expression  "lands, 
tenements,  or  hereditaments"  includes  everything  inheritable, 
— all  real  estate,  in  the  largest  signification  of  the  term.^  And 
the  phrase  ''any  interest  in  or  concerning  them"  is  still 
broader.*  Briefly,  then,  "any  contract"  relating  to  "any  in- 
terest in  or  concerning"  real  property  must,  to  be  enforceable 
by  "action,"  be  in  writing.    Now, — 

§  1291.  "Interest  in  cfr  concerning"  realty— Further  as  to. 
— ^Plain  as  is  ordinarily  the  distinction  between  real  and  per- 
sonal property,  the  question  is  often  a  nice  one  whether  or  not, 
within  this  statute,  a  particular  thing  is  an  "interest  in  or  con- 
cerning" what  is  obviously  real  estate.  Again,  under  the  doc- 
trine that  this  statute  does  not  extend  to  executed  contracts,* 
and  the  further  doctrine  that  its  relation  is  only  partial  to  those 
which  are  executed  on  one  side,^*  and  the  yet  nicer  rules  of 
estoppel  in  pais  in  their  application  to  contracts  within  this  sec- 
tion,^^  we  have  complications  sometimes  overlooked  in  the 
cases,  and  often  of  necessity  requiring  the  courts  to  draw  nice 
distinctions.  The  consequence  is,  that  the  adjudications  on 
this  class  of  questions  appear  to  be  much  in  conflict;  and,  in 
reality,  they  are  not  a  little  so.  Let  us,  at  every  step  of  our 
further  progress,  keep  these  distinctions  in  mind. 

In  a  general  way, — 

§  1292.  Doctrine  defined. — ^The  "interest  in  or  concerning" 
the  realty,  contemplated  by  this  statute,  may  be  defined  as  not 
only  including  what  is  obviously  real  estate,  but  also  as  extend- 
ing to  every  sort  of  legal  or  equitable  ownership,  however 
slight,  in  whatever  is  deemed  real  property,  whether  at  law  or 
in  equity;  requiring  every  contract  relating  thereto,  of  what- 
ever nature,  to  be  in  writing;  while,  on  the  other  hand,  a 
license  or  agreement  to  do  anything  on,  with,  or  about  the 
realty  need  not  be  so,  where  no  interest  other  than  personal  is 

T  2  BI.  Com.  16,  17.  lug.    Anderson  v.  Powers,  60  Tax. 

t  These   words  are   not  In  the  213. 
Tex.  statute,  under  which,  there-         •  Ante,  |  1234. 
fore,  many  things  may  he  orally         loAnte,  §  1236. 
done  which  in  Bngland  and  most         n  Ante,  §|  1236,  1237 
of  the  other  States  require  writ- 
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to  pass  to  the  party.**  No  possible  defining,  in  general  terms, 
eonld  clear  the  question  of  every  difficulty.  Nor  does  this. 
Thus,— 

§  1293.  Bealty  becoming  personalty. — If  one  sells  something 
which  to  him  is  real  estate,  to  another  in  whose  hands  it  will 
be  personalty,  is  the  bargain  within  the  statute?  The  distinc- 
tion in  reason,  and,  on  the  whole,  upon  the  conflicting  authori- 
ties, appears  to  be,  that,  if  the  seller  is  to  sever  the  thing  from 
the  land  and  deliver  it,  the  contract  may  be  oral;  but,  if  the 
buyer  is  to  sever  it  and  take  it  away,  the  case  is  within  the  stat- 
ute and  there  must  be  writing.  In  the  one  instance,  the  thing 
sold  is  personalty;  in  the  other,  it  is  realty.    Thus, — 

§  1294.  Trees-^(Pruit).— Following  what  is  believed  to  be 
the  better  opinion,  standing  trees  are  real  estate;  therefore  a 
contract  for  any  interest  in  them  while  they  remain  standing — 


IS  No  legal  deflnition  can  be  the 
subject  of  direct  adjudication. 
Ante,  9  184,  note,  217,  note,  369. 
This  definition,  therefore,  was 
never  directly  adjudged.  *  Like 
other  legal  doctrine,  it  depends 
upon  a  just  consideration  of  the 
combined  dedsions,  statutes,  and 
reasons.  Consult,  among  such  other 
cases  as  the  reader  may  have  ac- 
cess to,  the  following:  Angell  v. 
Duke,  Law  Rep.  10  Q.  B.  174;  San- 
derson T.  Graves,  Law  Rep.  10  ESx. 
234;  Davis  v.  Walker,  4  Hayw. 
295;  Pitman  v.  Poor,  38  Ma  237; 
Love  y.  Cobb,  63  N.  C.  324;  Riddle 
V.  Brown,  20  Ala.  412,  66  Am.  D. 
202;  Copper  Hill  Mining  Co.  ▼. 
Spencer,  25  Cal.  18;  Bowman  v. 
Conn,  8  Ind.  58;  Scoggin  v.  Slater, 
22  Ala.  687;  Rhodes  v.  Otis.  38 
Ala.  578,  78  Am.  D.  439;  Gore  v. 
McBrayer,  18  Cal.  682;  Bostwick 
V.  Leach,  3  Day,  476;  Frear  v. 
Hardenbergh,  6  Johns.  272,  4  Am. 
D.  356;  Onderdonk  v.  Lord,  Hill  ft 
D.  129;  Howard  v.  Baston,  7  Johns. 
206;  PhiUips  v.  Thompson,  1  Johns. 
Ch.  131;  Finch  v.  Finch,  10  Ohio 
St.  601;  Hogg  V.  Wilkins,  1  Grant, 
Pa.  67;  Richards  v.  Richards,  9 
Gray,  313;  Bamet  v.  Dougherty,  8 
Casey,  Pa.  371;  Trammell  v.  Tram- 


mell,  11  Rich.  471;  Carroway  v. 
Anderson,  1  Humph.  61;  May  v. 
Baskln,  12  Sm.  ft  M.  428;  Buck  v. 
Pickwell,  27  Vt  157;  Barnard  v. 
Whipple.  29  Vt.  401.  70  Am.  D. 
422;  BliBB  v.  Thompson,  4  Mass. 
488,  491;  Cook  v.  Stearns,  11  Mass. 
633;  Hall  v.  McLeod,  2  Met  Ky. 
98,  74  Am.  D.  400;  Wright  v.  De 
Groff,  14  Mich.  164;  Folsom  v. 
Great  Falls  Manuf.  Co.,  9  N.  H. 
365;  New  Orleans,  etc.  R.  R.  v. 
Moye,  39  Miss.  374;  Keyser  v. 
School  District,  85  N.  H.  477; 
Fisher  v.  Fields,  10  Johns.  495; 
Benedict  v.  Beebee,  11  Johns.  145; 
Smith4V.  Bumham,  3  Sumner,  435; 
Henley  v.  Brown,  1  Stew.  144; 
ChambliBS  v.  Smith,  30  Ala.  366; 
Hammond  v.  Cadwallader,  29  Mo. 
166;  Graves  v.  Graves,  45  N.  H. 
323;  Newman  v.  Carroll,  3  Yerg. 
18;  Ledford  v.  Ferrell,  12  Ire.  285; 
Bryant  v.  Hendricks,  6  la.  256; 
Bannon  v.  Bean,  9  la.  395;  Owen 
V.  Estes,  6  Mass.  330;  Bruce  v. 
Hastings,  41  VL  380,  98  Am.  D. 
592;  James  v.  Drake,  89  Tex.  143; 
White  V.  Butt,  32  la.  335;  Gould 
V.  Mansfield,  103  Mass.  408,  4  Am. 
R.  573;  Copeland  v.  Wading  River 
Reservoir,  105  Mass.  397;  Thayer 
V.  Rock.  13  Wend.  63;  Detroit,  etc. 


652 


REQUIRED  TO  BE  IN  WRITINQ. 


[§  1295. 


as,  where  one  purchases  them  to  be  removed  at  his  discretion,^* 
or  buys  a  certain  number  of  cords  of  wood  *' standing  in  the 
tree*'  ^* — ^must  be  in  writing.^*  And  it  is  the  same  of  a  sale  of 
growing  fruit,  which  is  a  part  of  the  trees.^'  But  it  is  plainly 
otherwise  where  the  owner  has  severed  or  is  to  sever  the  fruit 
from  the  trees  or  the  trees  from  the  soil,  and  he  passes  them 
over  to  the  purchaser  as  apples,  wood,  or  lumber.  It  is  other- 
wise, also,  where  one  bargains  with  the  owner  of  the  soil  to 
cut  the  trees  into  wood,  and  deliver  it  to  such  owner  at  so  much 
a  cord.    This  is  but  an  ordinary  labor  contract.^^    Again, — 

§  1295.    Ore  and  coal — ^are  personal  property  when  severed    ' 
from  the  soil.    But  a  mining  right,  whereby  one  not  an  owner 
of  the  land  is  to  dig  and  carry  them  away  as  his  own,  pertains 
to  the  realty,  and  it  can  be  conferred  only  by  writing.*'  On  the 
other  hand, — 


R.  R.  V.  Forbes,  30  Mich.  165;  Sey- 
mour v.  Nat  Bldg.  ft  L.  Asa'n,  116 
Ca.  285,  42  S.  E.  518;  Great  West^ 
ern  Turnpike  Co.  v.  Shafer,  172  N. 
Y.  662. 

IS  Bowers  v.  Bowers,  14  Norris, 
Pa.  477,  following  Pattison's  Ap- 
peal, 11  Smith,  Pa.  294,  100  Am. 
D.  637;  Drake  v.  Howell,  133  N. 
C.  162,  45  S.  B.  539;  LilUe  v.  Dun- 
bar, 62  Wis.  198,  22  N.  W.  467. 
There  is  a  conflict  among  the  cases 
where  there  is  an  immediate  sev- 
erance contemplated,  some  of  the 
cases  holding  this  takes  the  con- 
tract out  of  the  Statute.  Leonard 
V.  Medford,  85  Md.  666,  37  Atl.  365; 
Robbins  v.  Pamell,  193  Pa.  St  37, 
44  Atl.  260.  Other  cases  hold  that 
fiuch  fact  has  no  bearing  on  the 
matter.  Hirth  v.  Graham,  50  Ohio 
St.  57,  33  N.  E.  90,  40  Am.  St.  Rep. 
641,  19  L.  R.  A.  721. 

14  Knox  V.  Haralson,  2  Tenn.  Ch. 
232,  237.  Contra,  Green  v.  North 
Carolina  R.  R.,  73  N.  0.  524. 

IB  Ante,  §  396;  Owens  v.  Lewis, 
46  Ind.  488,  15  Am.  R.  295;  Cool 
V.  Peters  Box,  etc.  Co.,  87  Ind.  531; 
Buck  V.  Pickwell,  27  Vt.  157; 
Hutchins  v.  King,  1  Wall.  53;  01m- 
stead  V.  Niles.  7  N.  H.  522;  King- 
sley  V.  Holbrook,  45  N.  H.  313.  86 
Am.  D.  173;  Green  v.  Armstrong, 


1  Denio,  650;  McGregor  y.  Brown, 
6  Selden,  114;  Harrell  y.  MiUer, 
35  Miss.  700,  72  Am.  D.  154;  Tea- 
kle  y.  Jacob,  9  Casey,  Pa.  376; 
Slocum  y.  Seymour,  7  Vroom,  138, 
13  Am.  R.  432.  But  see  Byassee 
y.  Reese,  4  Met  Ky.  372,  83  Am. 
D.  481;  Cain  y.  McGuire,  13  B. 
Monr.  340;  Whitmarsh  v.  Walker, 
1  Met  313;  Claflin  y.  Carpenter,  4 
Met  580,  38  Am.  D.  381;  NetUeton 
y.  Sikes,  8  Met  34. 

16  Rodwell  y.  Phillips,  9  M.  ft  W. 
501.  In  the  case  of  Vulicerich  y. 
Skinner,  77  Cal.  239,  19  Pac  424, 
it  was  held  that  the  sale  of  a  crop 
of  fruit  is  a  contract  for  the  sale 
of  fructus  industriales  and  not 
within  the  Statute  of  frauds  and 
that  this  has  become  after  some 
yacillation  the  settled  doctrine. 
See  also,  Fliharty  y.  Mills,  49  W. 
Va.  446,  38  a  E.  521. 

IT  Killmore  y.  Hewlett,  48  N.  Y. 
569.  See  Sterling  y.  Baldwin,  42 
Vt  306;  Forbes  y.  Hamilton,  2  Ty- 
ler, 356;  Freeman  y.  Headley,  4 
Yroom,  523. 

L8  Riddle  y.  Brown,  20  Ala.  412, 
56  Am.  D.  202;  Lear  y.  Chouteau, 
23  111.  39;  Copper  Hill  Mining  Co. 
y.  Spencer,  25  Cal.  18;  Melton  y. 
Lambard,  51  Cal.  258< 
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§  1296.  Orowing  crops, — ^though  not  severed,  are  com- 
monly regarded,  under  this  statute,  contrary  to  the  rule  in  lar- 
ceny/*  as  goods  and  chattels,  to  be  bargained  about  simply  as 
«uch.*®  In  strict  reason,  the  distinction  we  are  considering 
should  apply  to  them;  so  that,  if  the  owner  is  first  to  sever 
them  and  then  to  deliver  them  to  the  purchaser  as  chattels, 
they  are  not  within  the  statute  j  but  are  within  it,  if  the  buyer 
is  to  come  upon  the  ground  and  himself  detach  them  from  the 
soil  and  carry  them  off.  And  we  find  in  the  books  a  few  cases 
more  or  less  leaning  this  way.'^  Still,  on  the  whole,  as  to  an- 
nual crops,  the  direct  product  of  labor,  the  exception  of  deem- 
ing them  personalty  for  most  civil  purposes,  even  while  at- 
tached  to  the  soil,  is  probably  established  too  firmly  in  author- 
ity to  be  overthrown.    But — 

§  1297.  Grass, — ^being  a  permanent  product  of  the  soil,  is 
commonly  regarded  the  same  as  trees ;  so  that  a  transfer  of  it, 
to  one  who  is  to  cut  and  remove  it,  must  be  in  writing.*^ 

§  1298.  Right  of  way. — ^A  right  of  way  over  one's  land  con- 
cerns the  realty,  and  it  cannot  be  orally  granted.*'    But — 

§  1299.  License. — ^A  mere  license  to  ride  or  walk  over  land, 
or  to  do  something  else  upon  it,  or  both,  is  a  different  thing.** 
In  the  words  of  Parker,  C.  J.,  '*a  license  is  technically  an  au- 
thority given  to  do  some  one  act,  or  a  series  of  acts,  on  the  land 
of  another,  without  passing  any  estate  in  the  land;  such  as  a  li- 
cense to  hunt  in  another's  land,  or  to  cut  down  a  certain  num* 
ber  of  trees."  And  its  validity,  it  being  executed  before  it  is 
withdrawn,  is  derivable  from  the  principle  that  one  cannot  com- 
plain of  what  another  has  done  with  his  consent.*'    Obviously, 


^  2  Bishop,  Crlm.  Law,  |  763. 

10  Green  v.  Armstrong,  1  Denio, 
550,  654;  Austin  v.  Sawyer,  9  Cow. 
39;  Evans  v.  Roberts,  5  B.  ft  C. 
829;  Parker  v.  Staniland,  11  East, 
362;  Warwick  v.  Montelth,  2  M.  ft 
S.  205;  Sainsbury  v.  Matthews,  4 
M.  ft  W.  343;  Jones  v.  Flint,  10  A. 
ft  E.  753;  MarshaU  v.  Ferguson, 
23  Cal.  65;  Bricker  v.  Hughes,  4 
Ind.  146;  Matlock  v.  Fry,  15  Ind. 
483;  Bryant  v.  Crosby,  40  Me.  9. 

21  Emmerson  v.  Heel  is,  2  Taunt 
88;  Bowman  v.  Conn,  8  Ind.  58. 

ss  Crosby  v.  Wadsworth,  6  East, 
602;  Carrington  v.  Roots,  2  M.  ft 


W.  248;  Jones  v.  Flint,  10  A.  ft  B. 
753,  760;  Kirkbey  v.  Erickson,  90 
Minn.  299,  96  N.  W.  705. 

sa  Hall  v.  McLeod,  2  Met.  Ky.  98, 
74  Am.  D.  400;  Dillion  v.  Crook, 
11  Bush,  321;  Cook  v.  Steams,  11 
Mass.  533;  Powers  v.  Clarkson,  17 
Kan.  218;  Dorris  v.  Sullivan,  90 
Cal.  279,  27  Pac.  216;  Belser  v. 
Moore,  73  Ark.  296,  84  S.  W.  219. 

24  Marston  v.  Gale,  4  Fost.  N.  H. 
176;  Kleeb  v.  Bard,  7  Wash.  41,  34 
Pac.  138;  De  Montague  v.  Bacha- 
rach,  181  Mass.  256,  63  N.  E.  435. 

2«  Cook  Y.  Stearns,  11  Mass.  533, 
537;     Mumford    v.    Whitney,    15 
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therefore,  this  license  has  no  relation  to  the  requirements  of  the 
statute;  and,  though  under  it  the  licensee  may  carry  off  the 
soil  or  ore  or  trees,  or  do  other  things  deeply  affecting  the 
realty,  it  need  not  be  in  writing.*'  Though  oral,  it  will  furnish 
a  perfect  defence  for  all  acts  done  under  it.*^  Being  presumed 
to  proceed  on  a  personal  confidence,  it  is  not  assignable.*'  And, 
when  not  coupled  with  an  interest,  it  may  be  withdrawn  at 
pleasure."    But, — 

§  1300.  Coupled  with  interest — ^When  a  valuable  consid- 
eration has  been  paid  for  the  oral  license,  or  it  has  been  acted 
upon,  the  doctrine  of  estoppel  and  that  relating  to  the  executed 
contract*'  may,  or  not,  according  to  the  circumstances,  pre- 
clude a  withdrawal  of  such  license.*^  Thus,  to  follow  a  distinc- 
tion believed  to  be  sound,**  if  one  buys  of  another  goods  lying 
on  the  seller's  land  with  leave  to  take  them  away,  the  license  is 
irrevocable ;  **  because,  under  the  law  of  estoppel,**  the  seller 
will  defraud  the  buyer  should  he  be  permitted  to  cut  him  off 
from  taking  the  goods.**  But,  if  the  thing  sold  by  parol  is 
a  standing  tree  or  a  growing  crop  of  grass  *•  which,  both  par- 
ties being  presumed  to  know  the  law,  they  are  aware  is  not 
transferable  except  by  writing,  the  license  is  revocable  though 


Wend.  380,  390,  30  Am.  D.  60;  Wal- 
ter V.  Post,  6  Duer,  363. 

s«Ante,  §  396;  Harmon  v.  Har- 
mon, 61  Me.  227;  Greeley  v.  Stil- 
son,  27  Mich.  153;  Saucer  v.  Kel- 
ler, 129  Ind.  475,  28  N.  E.  1117; 
Crosdale  y.  Lanigan,  129  N.  T.  604, 
29  N.  R  824,  26  Am.  St.  Rep.  551. 
Unless  evidence  is  clearly  to  the 
contrary  It  will  be  presumed  that 
a  parol  agreement  to  Impress 
realty  with  a  servitude  is  intended 
as  a  license,  and  not  as  an  ease- 
ment, and  is,  therefore,  not  within 
the  Statute.  Hawes  v.  Barmoy 
(Idaho),  81  Pac.  48,  69  L.  R.  A. 
568. 

27  Lockhart  v.  Geir,  64  Wis.  133, 
11  N.  W.  245;  Smart  v.  Jones,  15 
C.  B.  N.  s.  717;  Clinton  v.  McKen- 
zie,  5  Strob.  36;  Cool  v.  Peters 
Box,  etc.  Co.,  87  Ind.  531. 

MDark  v.  Johnston,  5  Smith, 
Pa.  164,  93  Am.  D.  732;  Menden- 


hall  V.  Kllnck,  51  N.  T.  246;  Bass 
V.  Roanoke  Nav.  ft  W.  P.  Co.,  Ill 
N.  C.  439,  16  S.  E.  402,  19  L..  R.  A. 
247. 

«»Wood  V.  Leadbitter,  13  M.  & 
W.  838,  845,  854;  Rex  v.  Homdon- 
on-the-Hill.  4  M.  ft  8.  562;  Batch- 
elder  v.  Hibbard,  58  N.  H.  269; 
Allen  V.  Fiske,  42  Vt  462;  Miller 
V.  State,  39  Ind.  267;  Klvett  v.  Mc- 
Keithan,  90  N.  C.  106. 

so  Ante,  §§  1234-1237,  and  places 
there  referred  to. 

81  Clute  V.  Carr,  20  Wis.  531,  91 
Am.  D.  442;  Wood  v.  Leadbitter, 
13  M.  ft  W.  838,  845. 

S2  Leake,  Cent.  252;  Metcalf  v. 
Hart,  8  Wyo.  513.  27  Pac  900,  31 
Am.  St  Rep.  122. 

«8Wood  V.  Manley,  11  A.  ft  E. 
34;  Heath  v.  Randall,  4  Cush.  195. 

8«  Lane  v.  Miller,  27  Ind.  534. 

BB  Ante,  §§  284-286. 

B6  Ante,  §  1297. 
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a  consideration  has  been  paid  for  it;  since,  in  this  case,  unlike 
the  other,  the  thing  purporting  to  be  sold  is  not  sold  in  fact.*^ 
There  are  multitudes  of  cases  within  this  distinction,  some  of 
which  are  cited  in  the  note ;  *^  but  it  is  not  deemed  necessary 
to  detain  the  reader  with  their  details.  They  are  believed  to 
be  not  absolutely  and  in  all  particulars  harmonious  with  one 
another. 

§  1301.  License  in  writing. — ^Except  as  stated  in  the  last  sec- 
tion, an  irrevocable  license  affecting  the  realty  must  be  in  writ- 
ing.**  Or,  otherwise  expressed,  while  an  oral  license  does  not 
necessarily  relate  to  an  ''interest  in  or  concerning"  land,  it 
may  and  often  does ;  and  then,  if  not  made  good  by  estoppel  or 
by  voluntary  fulfillment,  it  will  be  voidable.**^ 

§  1302.  Tenancy  at  will — (Lodging  rooms). — ^Under  a  prior 
sectioii  of  this  Statute  of  Frauds,*^  a  tenancy  at  will — ^which  is 
a  sort  of  interest  in  land — may  be  created  without  writing, 
where  the  tenant  actually  enters  by  permission ;  **  but,  under 
this  fourth  section,  there  can  be  no  valid  oral  agreement  for 
such  tenancy,  not  accompanied  by  possession.*'    Even  for  the 


»T  Crosby  v.  Wadsworth,  6  Bast, 
€02;  Garrington  v.  Roots,  2  M.  ft 
W.  248;  Giles  v.  Simonds,  15  Gray, 
441,  77  Am.  D.  873;  Drake  v. 
Wells,  11  Allen,  141;  Dodge  y.  Mo- 
Clintock,  47  N.  H.  383;  Chandler 
Y.  Spear,  22  Vt  388.  I  have  not 
inquired  how  far  the  reasoning  In 
these  cases  corresponds  to  the  rea- 
soning which  the  form  of  the  dis- 
cussion required  me  to  employ  in 
the  text 

88  Mumford  v.  Whitney,  15  Wend. 
380,  30  Am.  D.  60;  Cook  v.  Steams, 
'11  Mass.  633;  Hodgson  v.  Jeffries, 
52  Ind.  334;  Cronkhite  v.  Cronk- 
hite,  94  N.  Y.  323;  Fuhr  v.  Dean. 
26  Mo.  116,  69  Am.  D.  484;  Lee 
T.  McLeod,  12  Nev.  280;  Taylor  v. 
Gerrish,  59  N.  H.  569;  Miller  v. 
State,  39  Ind.  267;  Cook  v.  Prid- 
gen,  45  Ga.  331,  12  Am.  R.  582; 
Kamphouse  v.  Gaifner,  73  111.  453; 
Thompson  v.  McElamey,  1  Norris, 
Pa.  174;  Williamson  v.  Tingling, 
93  Ind.  42;  Johnson  v.  SkiUman, 
29  Minn.  95,  43  Am.  R.  192;  U.  S. 
V.  Baltimore,  etc  R.  R.,  1  Hughes, 


138;  Hamilton,  etc.  Hydraulic  Co. 
V.  Cincinnati,  etc.  R.  R.,  29  Ohio 
St.  341;  Wingard  v.  Tift,  24  Ga. 
179;  Owen  v.  Field,  12  Allen,  457. 

&B  Selden  v.  Delaware,  etc.  Ca- 
nal, 29  N.  T.  634;  Hough taiing  v. 
Houghtaling,  5  Barb.  379. 

*o  1  Chit  Cent  11th  Am.  ed.  418; 
Houston  y.  LafFee,  46  N.  H.  505. 

«i  29  Car.  2,  c.  3,  §  1. 

«s  Withers  y.  Larrabee,  48  Me. 
570;    Ellis  y.   Paige,   1   Pick.  43 
Hingham  y.  Sprague,  15  Pick.  102 
Mhoon    y.    Drizzle,    3    Dev.  414 
Clark  y.  Smith,  1  Casey,  Pa.  137. 

48McMullen  y.  Riley,  6  Gray, 
600;  Vaughan  y.  Hancock,  3  C.  B. 
766;  Hardy  y.  Winter,  38  Mo.  106; 
Duke  y.  Harper,  6  Yerg.  280,  27 
Am.  D.  462.  Contra,  under  the 
New  York  statute.  Young  y.  Dake, 
1  Selden,  463,  55  Am.  D.  356,  un- 
der the  Indiana  statute,  Huffman 
y.  Starsk,  31  Ind.  474;  and  under 
the  New  Jersey  statute,  Birckhead 
y.  Cummins,  4  Vroom,  44;  Wil- 
liams y.  Ackerman,  8  Or.  405. 
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occupancy  of  a  particular  lodging-room  in  a  house,  the  con- 
tract, to  bind  the  parties,  must  be  in  writing;  ^  but,  for  board 
and  lodgings  generally  in  the  house,  it  need  not  be.^ 

§  1303.  OoUateral  bargamingB. — ^There  are  yarious  collat- 
eral bargainings,  having  a  more  or  less  direct  relation  to  real 
estate,  not  within  the  statute.  Such,  for  example,  is  an  agree- 
ment to  share  the  profits  and  losses  of  a  real-estate  speculation 
contemplated  by  the  parties.*'  And  one  verbally  employed  as 
an  agent  to  sell  land  can  recover  for  his  services.*^  So  a  child  *s 
oral  promise  to  his  father,  in  consideration  of  lands  conveyed 
to  him  by  the  latter,  to  release  to  his  brothers  and  sisters  all 
claim  to  the  residue  of  the  father's  estate,  has  been  adjudged 
good.*'  In  like  manner,  a  promise  to  attend  a  sale  of  lands  and 
buy  them  need  not  be  in  writing.*^  The  principle  fijads  illustra- 
tion in  multitudes  of  other  cases  not  necessary  to  be  hefe  par- 
ticularized.'* 

§  1304.  Consideration. — Within  a  principle  explained  in  the 
last  chapter,"^  where  a  conveyance  bargained  for  is  actually 


A'^Inman  v.  Stamp,  1  Stark.  12; 
Add.  Cent.  Tth  Eng.  ed.  145;  Wil- 
der Y.  Stace,  61  Hun,  233,  16  N. 
Y.  Supp.  870. 

*B  Wright  V.  Stavert.  2  Ellis  ft 
E.  721.  See  Wilson  v.  Martin,  1 
Denlo,  602;  Spencer  v.  Halstead, 
1  Denio,  606. 

4«  Babcock  v.  Read,  99  N.  Y. 
609;  McCarthy  v.  Pope,  52  Cal. 
561;  Benjamin  v.  Zell,  4  Out  Pa. 
33.  But  see  Parsons  v.  Phelan, 
134  Mass.  109;  Snyder  v.  Walford, 
33  Minn.  175.  22  N.  W.  254,  53 
Am.  R.  22.  Though  the  agreement 
is  valid  as  to  sharing  of  profits,  a 
provision  therein  that  the  land 
shall  not  be  sold  for  less  than  a 
certain  sum  is  within  the  Statute. 
Pitman  v.  Hodge.  67  N.  H.  101, 
36  Atl.  105.  But  it  has  been  held 
that  while  a  partnership  for  deal- 
ing in  lands  for  profit  may  be 
shown  by  parol,  (Larkin  v.  Martin, 
93  N.  Y.  Supp.  198,  46  Misc.  Rep. 
179)  an  agreement  between  two 
land  owners  to  pool  their  lands  al- 
ready owned  and  divide  their  prof- 
Its  on  resale  cannot.  Goldstein  v. 
Nathan,  158  111.  641.    But  an  oral 


agreement  made  at  the  time  of 
the  delivery  of  a  deed  and  as  part 
inducement  for  its  execution,  that 
if  vendee  should  sell  the  mineral 
interest  in  the  land  during  ven- 
dor's life,  he  would  pay  him  one 
half  of  what  is  received  may  be 
shown  by  parol.  ICichael  y.  Toil, 
100  N.  C.  178,  6  a  B.  264,  6  Am. 
St.  Rep.  577. 

*7  Watson  v.  Brightwell,  60  Ga. 
212;  Lamb  v.  Baxter,  130  N.  C,  67, 
40  8.  E.  850.  This  principle  ap- 
plies also  to  a  case  of  ratification. 
Smith  V.  Schiele,  93  Cal.  144,  28 
Pac  857. 

«8Galbraith  t.  McLain,  84  111. 
379. 

"Hale  V.  Stuart,  76  Mo.  20; 
Hannan  y.  Prentis,  124  Mich.  417, 
83  N.  W.  102;  contra,  UtUe  y.  Mc- 
Carter,  89  N.  C.  233. 

•0  Gibbons  v.  Bell,  45  Tex.  417; 
Little  V.  McCarter,  89  N.  C,  233; 
White  v.  Smith,  51  Ala.  405;  Gaf- 
ford  v.  Stearns,  51  Ala.  434;  ESsta- 
brook  y.  Gebhart,  32  Ohio  St  416; 
Whitesell  v.  Heiney,  58  Ind.  108; 
McConnell  y.  Brayner,  63  Mo.  461. 

81  Ante,  §  1235. 
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made,  any  oral  promise  regarding  the  consideration — ^as,  to  pay 
for  the  land — is  good."*  ,But,  even  then,  if  the  consideration 
itself  is  something  concerning  lands,  within  this  Statute  of 
Frauds,  the  promise  to  perform  the  thing  must  be  in  writing  to 
be  valid."* 

§  1305.  Part  performance. — ^The  principle  on  which  a  part 
performance  of  an  oral  contract  takes  the  case  out  of  the  stat- 
ute was  stated  in  the  last  chapter.'^  The  illustrations  of  it  are 
innumerable. 

§  1306.  Finally. — ^It  is  believed  that,  since  a  full  exposition 
of  the  details  of  the  subject  of  this  chapter  is  impossible,  it  is 
best  to  leave  the  reader  here ;  the  views  already  given  serving 
to  direct  his  further  inquiries,  and,  it  is  hox)ed,  to  keep  him  from 
the  mistakes  which  not  imfrequently  impede  these  investiga- 
tions. 

The  Doctrine  of  this  Chapter  restated, 

§  1307.  This  fourth  section  of  the  Statute  of  Frauds,  in  the 
clause  now  under  consideration,  has  no  relation  to  the  principle 
which  requires  conveyances  of  land  to  be  by  deed.'"  Nor  does 
it  apply  to  any  contracts  which  are  executed  on  both  sides. 
Nor  does  it  restrain  the  voluntary  doing  of  anything  orally 
promised.  It  deals  simply  with  what  is  executory.  Moreover, 
it  leaves  in  full  force  the  doctrine  of  estoppel,  and  permits  its 
application  to  lands;  so  that,  under  this  doctrine,  lands  may 
even  be  transferred  without  writing."'  And  it  does  not  require 
writing  for  any  contract  which  the  law  creates."^  The  further 
details  will  best  appear  on  a  reperusal  of  the  chapter. 


•2  Price  V.  Sturgis,  44  Cal.  591; 
Whltbeck  v.  Whitbeck,  9  Cow.  266, 
18  Am.  D.  503;  Nutting  v.  Dickin- 
son, 8  Allen,  540;  Basford  v. 
Pearson,  9  Allen,  387,  85  Am.  D. 
764;  Mason  v.  Mason,  3  Bush,  35; 
Mott  V.  Hurd,  1  Rooti  73;  GlUet  v. 
Burr,  stated  1  Root,  74;  Bradley 
▼.  Blodgett,  Kirby,  22,  1  Am.  D. 
11;  Nickerson  v.  Sanders,  36  Me. 
413;  Thayer  v.  Viles,  23  Vt.  494; 
Brackett  v.  Evans,  1  Cush.  79; 
Preble  v.  Baldwin,  6  Cush.  549; 
Smith  T.  Goulding,  6  Cush.  154; 


Short  V.  Woodward,  13  Gray,  86; 
Trowbridge  v.  Wetherbee,  11  Al- 
len, 361.  And  see  Lower  v.  Win- 
ters, 7  Cow.  263;  Patterson  v. 
Hawley,  33  Neb.  440,  50  N.  W.  324. 

ssTownsend  v.  Townsend,  6 
Met.  319;  Patterson  v.  Cunning- 
ham, 8  Fairf.  506.  Contra:  See 
Michael  v.  Toil,  supra. 

M  Ante,  §  1237. 

M  Cherry  v.  Heming,  4  ESzch.  631. 

••Ante,  §  309. 

ST  Ante,  §  198. 
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CHAPTER  L. 


BARGAININGS  IN  PERSONAL  PROPERTY. 


§  1308.  By  simple  contact — Seal — (Writiiig). — ^A  seal  is 
not  required  to  a  conveyance  of  personal  property.  Nor,  ex- 
cept as  to  some  particular  things  by  reason  of  their  special  na- 
ture, is,  at  the  common  law,  any  writing.^  And  it  is  the  same 
of  other  bargainings  relating  to  personal  property.*    Thus, — 

§  1309.  Formalities  at  common-law  sale  of  goods. — ^Aside 
from  the  Statute  of  Frauds,  an  executory  contract  for  the  pur- 
chase and  sale  of  goods  does  not  differ  from  any  other;  requir- 
ing only  the  mutual  consent  of  the  parties,  expressed  either 
orally  or  in  writing,  and  a  consideration.  To  complete  the 
sale,  so  that  the  title  will  pass  to  the  buyer,  the  goods  must  be 
separated  from  the  bulk  whereof  they  are  a  part,  or  in  some 
other  way  be  so  distinguished  or  specified  that  they  can  be 
known;  and  the  terms  must  be  definitely  agreed  upon.  But 
neither  actual  delivery  nor  payment  is  indispensable.'  The 
buyer  may  then  take  possession  of  them,  **on  payment  or  ten- 
der of  the  price,  and  not  otherwise,"  where  nothing  had  been 
arranged  as  to  the  time  of  payment  or  of  delivery,  or  without 
payment  if  there  had  been  an  affirmative  agreement  for  credit.* 
A  third  person,  who  has  attached  the  goods  as  the  seller's,  or 
bought  them  of  him,  occupies  a  different  position;  and,  as 
against  him,  to  render  the  title  of  the  first  purchaser  complete. 


1  2  BI.  Com.  44(M43. 

2  Ante,  §  1231. 

8  2  Kent,  Com.  492;  1  Chit.  Cent, 
lltb  Am.  ed.  518-528;  De  Fondear 
V.  Shottenklrk,  3  Johns.  170;  Car- 
ter y.  Jarvls,  9  Johns.  143;  Gar- 
diner y.  Suydam,  3  Selden,  857; 
McClung  y.  Kelley,  21  Iowa,  508; 
Tome  y.  Dubois,  6  Wall.  548;  Fol- 
fiom  y.  Moore,  19  Me.  252;  Stone 
y.  Peacock,  35  Me.  385;  McCoy  y. 
Moss,  5  Port  88;  Cockrell  y.  War- 
ner, 14  Ark.  345;  Walden  y.  Mur- 
dock,  23  Cal.  540,  83  Am.  D.  135; 
Wilson  y.  Stratton,  47  Me.  120; 
Sweeney  y.  Owsley,  14  B.  Monr. 


413;  Doremus  v.  Howard,  3  Zab. 
390;  Connor  v.  Williams.  2  Rob. 
N.  Y.  46;  Dunlap  y.  Berry,  4 
Scam.  327,  39  Am.  D.  413;  Wing 
y.  Clark,  24  Me,  366;  Goodrum  v. 
Smith,  3  Humph.  542;  Broyles  y. 
Lowrey,  2  Sneed,  Tenn.  22;  Hud- 
son y.  Weir,  29  Ala.  294;  Riddle 
y.  Vamum,  20  Pick.  280;  Mc- 
Laughlin y.  Piatti,  27  Cal.  451; 
Blockwood  y.  Cutting  Packing  Co., 
76  Cal.  212,  18  Pac.  248,  9  Am.  St. 
Rep.  199;  Fishback  y.  Van  Dusen, 
33  Minn.  Ill,  22  N.  W.  244. 

*2  Kent,  Com.  492;   Atwood  Y. 
Lucas,  53  Me.  508,  89  Am.  D.  713. 
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they  must  have  been  paid  for,  or  delivered,  or  both,  or  neither, 
according  to  the  circumstances,  and  the  varying  adjudications 
of  the  different  tribunals.*    Now, — 

§  1310.  Statute  of  Frauds. — ^Upon  this  condition  of  things 
came  the  Statute  of  Frauds,  explained,  as  to  its  fourth  section,* 
in  the  last  two  chapters.  A  further  provision  of  the  same  stat- 
ute is,  like  that  one,  perhaps  common  law  in  our  States ;  and, 
in  a  similar  way^  it  has  been  in  all  re-enacted,  substantially  in 
the  same  terms,  but  with  various  minor  differences.^  In  the 
original  statute  of  Charles  II.,  it  constitutes  the — 

§  1311.    Seventeenth  section. — ^Its  words  are: — 

**No  contract  for  the  sale  of  any  goods,  wares,  and  merchan- 
dises, for  the  price  of*  ten  pounds  sterling  or  upwards,  shall 
be  allowed  to  be  good;  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made,  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract or  their  agents  thereunto  lawfully  authorized."* 

§  1312.  Executed. — ^It  is  unquestioned  doctrine  that  this 
seventeenth  section,  unlike  the  fourth,^®  extends  to  the  exe- 
cuted contract ;  by  reason  of  which  no  sale  is  valid  except  when 
its  terms  have  been  complied  with.^^    On  the  other  hand, — 


BCostar  V.  Davles,  8  Ark.  213, 
46  Am.  D.  311;  Davis  v.  Ransom, 
4  Mich.  238;  Woodburn  y.  Cogdal, 
.39  Mo.  222;   Samuels  v.  Gorham, 

6  CaL  226;  Jorda  v.  Lewis,  1  La. 
AmL  59;  Vining  v.  Gilbreth,  39 
Me.  496;  Barr  v.  Reitz,  3  Smith, 
Pa.  256;  Pierce  v.  Chlpman,  8  Vt 
334,  337;  Foster  v.  Wallace,  2  Mo. 
231;  Ludwig  V.  Fuller,  17  Me.  162, 
35  Am.  D.  245;  Kendall  y.  Hughes, 

7  B.  Monr.  368;  Veazie  v.  Som- 
erby,  5  Allen,  280;  Lake  v.  Mor- 
ris, 30  Conn.  201;  Marshall  v. 
Morehouse,  14  La.  Ann.  689;  Short 
T.  Tlnsley,  1  Met.  Ky.  897.  71  Am. 
D.  482;  Howland  v.  Harris,  4  Ma- 
son, 497;  Sawyer  v.  Nichols,  40 
Me.  212;  Tanneret  y.  Edwards,  18 
La.  Ann.  606;  Rock  wood  y.  Ck)l- 
lamer,  14  Vt.  141;  Stephenson  y. 
Clark,  20  Vt  624;  McKinley  v.  Bn- 


sell,  2  Grat  333;  Parsons  y.  Dick- 
inson, 11  Pick.  352;  Baring  y.  Gal- 
pin,  67  Conn.  352,  18  Atl.  266,  5 
Lu  R.  A.  300;  Mcintosh  y.  Wilson, 
81  la.  339,  46  N.  W.  1003;  Janney 
y.  Howard,  150  Pa.  St  339,  24 
AU.  240. 

«Ante,  §  1232. 

TAnte,  SS  1229,  1230. 

sQne  of  the  effects  of  the  stat- 
ute of  9  Geo.  4,  c  14,  §  7,  enacted 
in  1828,  too  late  to  be  common  law 
with  us,  was  to  change  the  words 
"for  the  price  of"  to  "of  the  yalue 
of."  Harman  y.  Reeye,  18  C  B. 
587. 

•  29  Car.  2,  c  3,  5  17. 

10  Ante,  S  1234. 

112  Kent,  Com.  493;  Marsh  y. 
Hyde,  3  Gray,  331;  Buxton  y.  Be- 
dall,  3  East,  303;  Alexander  y. 
Comber,   1   H.   BL   20.     But  see 
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§  1313.  Executory. — ^There  were  early  rulings  in  England 
ito  the  effect  that  this  statute  does  not  include  executory  con- 
tracts.^* To  correct  which  the  statute  of  9  Geo.  4,  c.  14,  §  7, 
directed  that  it  should  be  applied  "notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may 
not  at  the  time  of  such  contract  be  actually  made,  procured,  or 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requi- 
site for  the  making  or  completing  thereof,  or  rendering  the 
same  fit  for  delivery."  But  before  this  statute  was  passed  the 
courts  had  corrected  their  early  mistake,  holding  this  seven- 
teenth section  applicable  as  well  to  executory  as  to  executed 
contracts.^*  And  the  latter  is  the  doctrine  of  the  American 
courts." 

§  1314.  All  sales — (Auction). — ^This  statute  governs  all  the 
forms  of  selling  goods;  as,  at  auction,^'  and  every  manner  of 
private  sale.    As  to  the  sorts  of  things, — 

§  1315.  ' '  Goods,  wares, ' '  etc. — Not  all  personal  things  which 
are  the  subjects  of  sale  are  within  this  statute;  but  its  words 
are  "goods,  wares,  and  merchandises,"  which,  while  they  com- 
prehend most  personal  property,  do  not  all."  They  are  inter- 
preted liberally;  even,  in  a  part  of  our  States,  as  including 
corporation  stocks,^^  bank  notes,"  and  promissory  notes.^* 
The  courts  in  other  of  our  States  ^®  and  in  England  stop  short 


Bucknam  y.  Nash,  3  Fairf.  474; 
Lowman  v.  Sheets,  124  Ind.  416, 
24  N.  B.  351.  7  L.  R.  A.  784. 

"For  example,  Towers  v.  Os- 
borne, 1  Stra^  506;  recitation  In 
9  Gea  4,  c.  14,  §  7;  Clayton  v. 
Andrews,  4  Bur.  2101. 

IS  Rondeau  v.  Wyatt,  2  H.  Bl. 
63;  Cooper  v.  Elston,  7  T.  R.  14, 
16,  17;  Garbut  v.  Watson,  6  B.  ft 
Aid.  613. 

i«  Bennett  y.  Hull,  10  Johns.  364; 
Crookshank  y.  Burrell,  18  Johns. 
58,  9  Am.  D.  187;  Cason  y.  Cheely, 
6  Ga.  554;  Edwards  y.  Grand 
Trunk  Ry.,  48  Me.  379;  Waterman 
y.  MJeigs,  4  Cush.  497;  Jackson  y. 
Coyert,  5  Wend.  139. 

iBDayis  y.  Rowell,  2  Pick.  64, 
13  Am.  D.  398;  Dayis  y.  Robert- 
son, 1  Mill,  71,  12  Am.  D.  611; 
Kenworthy  y.  Schofleld,  2  B.  ft  C. 
945. 


i«  See,  as  to  statutory  terms  of 
this  sort  In  the  criminal  law. 
Bishop  Stat  Crimes,  §S  209,  344, 
345,  1090,  1092;  Bishop  Dir.  ft  F. 
§  187  note;  2  Bishop,  Crlm.  Law, 
§§  358,  479,  785;  2  Bishop  Crlm. 
Proced.  §S  699,  736. 

iTTisdale  y.  Harris,  20  Pick.  9; 
North  V.  Forest,  15  Conn.  400; 
Southern  Ins.,  etc.  Co.  y.  Cole,  4 
Fla.  359;  Colyin  y.  Williams,  3 
Har.  ft  J.  38,  5  Am.  D.  417;  Fine 
y.  Homsby,  2  Mo.  App.  61;  Board- 
man  y.  Cutter,  128  Mass.  388; 
Tompkins  y.  Sheehan,  158  N.  Y. 
617,  53  N.  E.  502. 

itRiggs  y.  Magruder.  2  Cranch, 
C.  C.  143. 

!•  Baldwin  y.  Williams,  3  Met. 
365;  Gooch  y.  Holmes,  41  Me.  523; 
Alexander  y.  Oneida  Co.,  76  Wis. 
56,  45  N.  W.  21. 

sowhittemore  y.  Glbbs«  4  Fost 
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of  this;  and,  in  the  latter,  they  are  held  not  to  extend  to 
stocks.**  In  Georgia,  "accounts,**  said  Warner,  C.  J.,  *'are 
made  transferable;"  whereupon  they  are  adjudged  to  be 
"goods,  wares,  and  merchandise'*  within  this  statute."  In  ac- 
tual usage  among  the  dealers  in  various  sorts  of  personal  prop- 
erty, it  is  believed  that  the  instruments  of  trade  and  commerce, 
such  as  bank  bills  and  promissory  notes,  and  guo^partnership 
interests  in  corporate  enterprises,  called  stocks,  are  not  often 
designated  as  "goods,  wares,  and  merchandise;"  though,  like  ^ 
men's  souls,  they  are  not  unfrequently  in  the  market,  and 
bought  and  sold.    Again, — 

§  1316.  Labor  and  materials — ^are  not  within  these  statutory 
words.  Therefore,  plainly,  an  agreement  with  a  mechanic  to 
manufacture  an  article  from  the  employer's  materials  need  not 
be  in  writing.**  And  even  where  the  mechanic  furnishes  them, 
the  doctrine  appears  to  be  reasonably  well  established,  though 
not  quite  without  dissent,  that  an  oral  bargaining  for  the  mak- 
ing of  the  thing  is  good.**  But  a  contract  for  merchandise,  as 
distinguished  from  this  for  the  manufacture  of  the  particular 
article,  is  within  the  statute,  though  it  is  to  be  delivered  in  the 
future,  and  it  does  not  affirmatively  appear  to  be  yet  made,^ 
and  it  is  not  in  fact.*'    Again, — 


N.  H.  484;  Beers  v.  Crowell,  Dud- 
ley, Ga.  28;  Hudson  v.  Weir,  29 
Ala.  294;  Webb  v.  Baltimore  B. 
8.  R.  Co.,  77  Md.  92,  26  AU.  113. 

«i  Bowlby  V.  Bell,  3  C.  B.  284; 
Humble  v.  Mitchen,  11  A.  ft  E. 
205;  Watson  v.  Spratley,  10  Excb. 
222;  Tempest  y.  Kllner.  3  C.  B. 
249;  Knight  v.  Barber,  16  M.  &  W. 
66;  Heseltine  y.  Siggers,  1  Excli. 
866. 

2«  Walker  v.  Supple,  54  Ga.  178, 
179;  Hawkins  v.  Harmon,  69  Wis. 
551,  35  N.  W.  28. 

2<  Atkinson  y.  Bell,  8  B.  ft  C. 
277,  283;  Turner  v.  Mason,  65 
Mich.  662,  32  N.  W.  846;  Scales  y. 
Wiley,  68  Vt  39,  33  Atl.  771. 

«*  Parsons  y.  Loucks,  48  N.  Y.  17, 
8  Am.  R.  517;  Cummings  y.  Den- 
nett, 26  Me.  397;  Finney  v.  Apgar, 
2  Yroom,  266;  Grookshank  v.  Bur- 
rsU,  18  Johns.  58,  9  Am.  D.  187; 
Abbott  v.  Gilchrist,  38  Me.  260; 
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Allen  v.  Jarvis,  20  Conn.  38;  Mixer 
v.  Howarth,  21  Pick.  205,  32  Am. 
D.  256;  Spencer  v.  Cone,  1  Met. 
283 ;  Phipps  v.  McFarlane,  3  Minn. 
109,  74  Am.  D.  743;  Meincke  v. 
Falk,  55  Wis.  427,  42  Am.  E.  722. 
And,  as  relating  to  this  principle, 
consult  Rentch  y.  Long,  27  Md. 
188;  Bird  v.  Muhlinbrink,  1  Rich. 
199,  44  Am.  D.  247;  Bichelberger 
y.  McCauley,  5  Har.  ft  J.  213,  9 
Am.  D.  514;  Gadsden  v.  Lance,  X 
McMul.  Eq.  87.  37  Am.  D.  548; 
Woodford  v.  Patterson,  32  Barb» 
630;  Suber  y.  Pullin,  1  S.  C.  273; 
Whitehead  v.  Root,  2  Met.  Ky.  584; 
Brown  ft  Haywood  v.  Wunder,  64 
Minn.  450,  67  N.  W.  357,  32  U  R. 
A.  593. 

sBLamb  v.  Crafts,  12  Met  853, 
356;  Edwards  y.  Grand  Trunk 
Ry.,  54  Me.  105;  Waterman  y. 
Meigs,  4  Cush.  497;  Jackson  v. 
Covert,  6  Wend.  139;    Sawyer  v. 
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§  1317.  Price— (Value).— The  contract  is  not  within  the 
statute,  therefore  is  governed  by  the  common-law  roles,  where 
the  price  is  less  than  a  sum  which  it  specifies.  We  have  seen, 
that,  in  England,**  it  is  ten  pounds;  in  Massachusetts,*^  Indi- 
ana,*' and  New  York  *•  respectively,  it  is  fifty  dollars,  which  is 
probably  not  uncommon  with  us.  In  Maine  *•  and  New  Jersey  ■* 
it  is  thirty  dollars.  Where  the  statutory  word  is  "value"  in- 
stead of  price,**  and  the  parties  in  their  bargaining  fix  no  price, 
the  case  is  within  or  without  the  statute  according  as  the  jury 
find  the  value  above  or  below  the  standard  sum.**  In  a  sale  of — 

§  1318.  More  articles  than  one, — ^the  rule  for  determining 
the  price  is  to  compare,  not  the  separate  price  of  each  article, 


Ware,  36  Ala.  675;  Newman  v. 
Morris,  4  Har.  ft  McH.  421;  Ga]> 
butt  Y.  Watson,  6  B.  A  Aid.  613. 
In  England, — Possibly  the  statute 
of  9  Geo.  4,  c.  14,  9  7  (ante,  S 
1313),  has  influenced  the  English 
decisions  since  it  went  into  efFect 
in  1828.  In  Leake,  Cont.  259,  the 
doctrine  is  stated  as  follows:  "A 
contract  with  a  person  to  work  up 
his  own  materials  in  making  an 
article,  and  to  deliver  it.  may  be 
a  contract  lor  work  and  labor  and 
the  materials  incident  to  the  em- 
ployment, or  a  contract  for  the 
sale  of  goods,  according  to  the  cir- 
cumstances. Lee  T.  Griffin,  1  B. 
&  S.  272.  Thus,  a  contract  with 
an  attorney  to  prepare  a  deed  (see 
per  Erie,  J.,  In  Grafton  v.  Armi- 
tage,  2  C.  B.  336,  339;  per  Black- 
burn, J.,  in  Lee  t.  Griffin,  supra, 
at  p.  277),  a  contract  for  con- 
triving a  machine  for  a  certain 
purpose  (Grafton  v.  Armitage,  su- 
pra), a  contract  with  a  printer  to 
print  a  book  (Clay  v.  Tates,  1  H. 
&  N.  73),  are  contracts  for  work 
and  labor  and  materials,  and  not 
for  the  sale  of  goods,  and  are  not 
within  the  statute.  On  the  other 
hand,  a  contract  for  the  manufac- 
ture and  delivery  of  a  machine 
(Atkinson  v.  Bell,  8  B.  A  C.  277; 
see  Grafton  v.  Armitage,  supra), 
a  contract  with  a  tailor  or  shoe- 
maker for  the  making  of  articles 


of  their  trade  (per  Coltman,  J^ 
in  Grafton  v.  Armitage,  supra,  at 
p.  841),  a  contract  with  a  miller 
for  the  delivery  of  flour  (Garbutt 
Y.  Watson,  5  B.  A  Aid.  613;  and 
see  Rondeau  y.  Wyatt,  2  H.  BL 
63,  67),  or  with  any  manufacturer 
for  the  delivery  of  the  produce  of 
his  manufacture  (Wilks  y.  Atkin- 
son, 6  Taunt.  11  [contra.  Par- 
sons Y.  Loucks,  48  N.  T.  17]).  8 
Am.  R.  517,  a  contract  to  make  a 
set  of  artificial  teeth  to  fit  the 
mouth  of  a  person  (Lee  y.  Grlflln, 
supra),  a  contract  with  an  artist 
for  a  work  of  art  (Lee  y.  Grlflln, 
supra;  but  see  Pollock,  C.  B.,  in 
Clay  Y.  Tates,  supra,  at  p.  78),  are 
not  contracts  for  work  and  labor, 
but  for  the  sale  of  goods  when 
completed."  Russell  v.  Wis.  M.  P. 
Ry.  Co.,  39  Minn.  145,  39  N.  W. 
302;  Helmers,  Bettman  ft  Ca  y. 
Nagel  A  Co.,  112  Mo.  App.  202,  87 
S.  W.  61. 

MAnte,  9  1311. 

tT  Mass.  (Sen.  Stats,  c.  105,  §  5. 

It  Smith  Y.  Smith,  8  Blackf.  208. 

M  Dykers  y.  Townsend,  24  N.  T. 
57. 

•oBuckman  y.   Nash*   8    Fair! 
474. 

SI  Carman  y.  Smick,  8  Green»  N. 
X  252. 

12  Ante,  9  1311,  note. 

ssHarman  y.  Reeve.  18   C.  B. 
587. 


§  1319.] 


BARGAININGS  IN  PERSONALTY. 


668 


but  the  combined  price  of  all  the  articles  transferred  in  the 
one  sale,  with  the  sum  set  down  in  the  statute.'^ 

§  1319.  "Accept"  and  "receive."— By  one  of  the  alterna- 
tives of  the  statute/^  it  is  sufficient  that,  added  to  what  con- 
stitutes a  sale  at  the  common  law/*  the  "buyer,"  at  whatever 
price,  "shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,"  or  the  whole:  the  transaction  is  thereby 
made  valid."^  Such  transfer  may  take  place  as  well  on  a  day 
subsequent  to  the  oral  bargaining  as  simultaneously  there- 
with." One  may  actually  "receive"  goods  which  he  does  not 
accept,  or  "accept"  what  he  does  not  receive;  and  the  statute 
requires  both.**  Acceptance  may  be,  not  only  by  words,*®  but 
by  "such  a  dealing  with  the  goods  as  amounts  to  a  recogni- 
tion of  the  contract."*^     Less  will  not  suffice;"  as,  if  one 


«4  Gilman  v.  Hill,  36  N.  H.  311; 
Jenness  v.  Wendell,  51  N.  H.  63, 
12  Am.  R.  48;  Baldey  v.  Parker, 
2  B.  A  C.  37.  And  see  Bishop, 
Stat  Crimes,  §  1017;  Weeks  v. 
Ciie,  94  Me.  458,  48  Atl.  107. 

S5  Ante,  S  1311. 

86  Ante,  S  1309. 

»7  Outwater  v.  Dodge,  7  Cow.  85; 
Denny  ▼.  Williams,  5  Allen,  1; 
Outwater  v.  Dodge,  6  Wend.  397; 
Houghtaling  y.  Ball,  19  Mo.  84, 
59  Am.  D.  331;  Ross  v.  Welch,  11 
Gray,  235;  Vincent  v.  Germond,  11 
Johns.  283;  McTaggart  v.  Rose, 
14  Ind.  230;  Denmead  v.  Glass,  30 
Ga.  637;  Davis  v.  Eastman,  1  Al- 
len, 422;  Chamherlin  v.  Robert- 
son, 31  la.  408;  Malone  y.  Plato, 
22  Cal.  103;  Roman  v.  Brassier, 
32  Neb.  240,  49  N.  W.  368;  Meyer 
V.  Thompson,  16  Or.  194,  18  Pac. 
16.  Acceptance  of  part  of  goods 
sold  under  entire  contract,  takes 
nrhole  contract  out  of  Statute. 
MacEroy  v.  Aronson,  92  N.  T. 
S.  724.  Where  there  was  con- 
ditional acceptance  of  a  portion  of 
the  goods  for  examination  and  a 
notification  afterwards  by  the 
huyer  that  he  would  take  the 
wliole  lot  this  took  the  sale  out  of 
the  statute.  Bristol  v.  Mente,  80 
N.  Y.  S.  52,  79  App.  Div.  67. 
Where  there  was  an  agreement  to 
take  cotton  and  credit  on  account 


and  the  debtor  takes  it  to  a  pub- 
lic place  agreed  on,  this  is  deliv- 
ery and  acceptance.  Daniel  y. 
Hannah,  106  Ga.  91,  31  S.  E.  734. 

ssBush  y.  Holmes,  53  Me.  417; 
McKnight  y.  Dunlop,  1  Selden, 
637,  55  Am.  D.  370;  Field  y.  Runk, 
2  Zab.  525;  Veazle  y.  Holmes,  40 
Me.  69;  Marsh  y.  Hyde,  3  Oray, 
331;  Ortloff  y.  Klitzke,  43  Minn. 
154,  44  N.  W.  1085.  Where  an 
organ  was  deliyered  on  the  Sun- 
day following  the  oral  sale  and 
defendant  afterwards  said  he  liked 
it  first  rate  and  asked  for  the 
book  and  stool,  which  were  also 
delivered,  the  Jury  were  author- 
ized in  concluding  there  was  a 
subsequent  acceptance.  Schmidt 
v.  Thomas,  75  Wis.  529,  44  N.  W. 
771. 

«»Page  y.  Morgan,  15  Q.  B.  D. 
228,  230;  Hinchman  v.  Lincoln, 
124  U.  S.  38,  8  Sup.  Ct  369,  31  L. 
Ed.  337;  Foztaine  y.  Bush,  40 
Minn.  141,  41  N.  W.  465,  12  Am. 
St.  Rep.  722. 

40  Marvin  v.  Wallis,  6  Ellis  A  B. 
726,  733,  734;  s.  c.  nom.  Marvin  v. 
Wallace,  2  Jur.  it.  s.  689;  Smith 
V.  Fisher,  59  Vt.  53,  7  Atl.  816. 

41  Bowen,  L.  J.,  in  Page  v.  Mor- 
gan, supra,  at  p.  233;  Stone  v. 
Browning,  68  N.  Y.  598;  Edwards 
v.  Brown,  98  Me.  165,  56  Atl.  654. 

42  Brewster  v.  Taylor,  63  N.  Y. 


5G4 


REQUIRED  TO  BE  IN  WRITING. 


[§  1390. 


orders  of  a  dealer  lumber  to  be  placed  on  the  former's  prem- 
ises, and  the  latter  puts  it  there,  the  ownership  is  not  trans- 
ferred without  some  act  of  acceptance/*  Nor  is  it  necessarily 
an  acceptance  by  a  purchaser  that  the  goods  are  pointed  out 
to  him,  and  he  replies  that  he  will  send  for  them.^^  The  need- 
ful receiving  requires  a  change  of  possession,  but  not  for  any 
particular  space  of  time.^'  And  where  the  goods  are  of  a  sort 
to  admit  only  of  a  constructive  delivery,  it  will  suffice.**  StiU, 
in  actual  affairs,  we  have  nice  questions  as  to  whether  or  not 
there  have  been  a  receiving  and  acceptance.*^ 

§  1320.  "Earnest"— The  statute  distinguishes  between 
** earnest"  and  **part  payment;"  either  of  which,  if  given  by 
the  buyer,  will  ''bind  the  bargain."**  Still  earnest  is  a  par- 
ticular sort  of  part  payment,  for  it  is  to  be  counted  in  as  so 
much  paid.**  It  signifies  any  money,  or  any  valuable  article 
however  small  its  value,  which  the  buyer  passes  to  the  seller 
by  whom  it  is  accepted  in  token  of  good  faith.*^    But  it  must 


587;  Gahen  v.  Piatt,  69  N.  T.  348, 
25  Am.  R.  203. 

*«  Cooke  V.  Millard,  65  N.  Y. 
352,  22  Am.  R.  619.  And  see  Mo- 
Kinney  v.  Wilson,  133  Mass.  131; 
Jamison  v.  Simon,  68  Cal.  17,  8 
Pac  502. 

44  Knight  V.  Mann,  120  Mass. 
219;  Gorman  v.  Brossard,  120 
Mich.  611,  79  N.  W.  903. 

4*  Marvin  v.  Wallls.  supra;  Re- 
mick  y.  Sandford,  120  Mass.  309 
Rodgers  y.  Jones,  li.9  Mass.  420 
Gaudette  v.  Travis,  11  Nev.  149 
Brunswick  Gro.  Co.  v.  Lamar,  116 
Ga.  1,  42  S.  E.  366. 

46  EHmore  v.  Stone,  1  Taunt.  458; 
King  v.  Jarman,  35  Ark.  190,  37 
Am.  R.  11;  Garfield  v.  Paris,  96  U. 
S.  557;  Davis  v.  Jones,  3  Houst 
68;  Wilkinson's  Adm'r.  v.  Wilkin- 
son, 61  Vt  409,  17  Atl.  795.  Thus 
where  wheat  was  sold  hy  sample, 
accepting  samples  and  the  bill  of 
lading.  Wadhams  &  Co.  v.  Bal- 
four, 32  Or.  313,  51  Pac  642.  But 
where  sight  draft  Is  attached  to 
bill  of  lading,  previous  delivery  of 
samples  cannot  be  regarded  as  a 
symbolical  delivery.  Richardson 
V.  Smith,  101  Md.  15,  60  Atl.  512. 


«TAnd  see  1  Chit  Cont  11th 
Am.  ed.  554  et  seq. 

*8Ante,  §  1311. 

^•Pordage  v.  Cole,  1  Saund. 
Wms.  ed.  3191. 

•oSee  and  compare,  in  connec- 
tion with  the  terms  of  the  statute 
Itself,  the  word  "Earnest"  in  the 
law  dictionaries;  also  2  Kent, 
Com.  495  and  note;  2  Bl.  Com. 
447,  448;  Add  Cont  7th  Eng.  ed. 
449,  450;  1  Chit  Cont  11th  Am. 
ed.  519,  520«  564,  565;  Blakey  v. 
Dinsdale  Cowp.  661,  664;  Bach  v. 
Owen,  5  T.  R.  409,  410;  Langfort 
V.  Tiler,  1  Salk.  113;  Weir  v.  Hud- 
nut,  115  Ind.  525.  18  N.  B.  24. 
But  it  has  been  held  that  the  part 
payment  must  be  made  at  the 
time,  and  merely  handing  the 
seller  money  afterwards  without 
more  being  said,  is  not  sufficient 
Hallenbeck  v.  Cochran,  20  Hun, 
416.  Thus  as  to  valuable  article 
it  was  held  that  furnishing  sacks 
in  which  the  com  bargained  for 
was  to  be  delivered  and  as  part 
payment  therefor  takes  the  sale 
out  of  the  statute.  Weir  t.  Hud- 
nut,  supra. 
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be  retained  by  the  latter,  or  it  is  not  ** earnest.'"^  **It  has 
fallen,"  says  Kent,  "into  very  general  disuse  in  modem  times, 
and  seems  rather  to  be  suited  to  the  manners  of  simple  and 
unlettered  ages,  before  the  introduction  of  writing,  than  to  the 
more  precise  and  accurate  habits  of  dealing  at  the  present  day. 
It  has  been  omitted  in  the  New  York  Revised  Statutes."'^* 
Therefore,  instead  of  earnest,  where  there  is  neither  a  writing 
nor  a  delivery  of  goods,  the  buyer  commonly  resorts  to  the 
other  alternative ;  namely, — 

§  1321.  "Part  payment." — The  bargain,  in  such  a  case,  is 
good  if  the  "buyer"  shall  "give  something  in  .  .  .  part  of 
payment ;  ••  otherwise,  it  is  not.** 

§  1322.  "Note  or  memorandnm."— What  is  said,  in  the 
chapter  before  the  last,  of  the  "Memorandum  or  Note"  which 
will  satisfy  one  of  the  alternatives  of  the  statute,  was  inten- 
tionally made  applicable  as  well  to  this  seventeenth  section  as 
to  the  fourth.**  The  leading  rule  is,  that  the  memorandum 
must  "contain  all  the  essential  terms  of  a  sale."  ••  The  reader 
will  bear  in  mind  that  no  writing  is  required  where  there  has 
been  a  receiving  and  acceptance,  or  earnest,  or  part  payment. 

§  1323.  Void,  or  voidable. — There  is  abundant  authority  for 
saying,  that  a  contract  of  sale  in  non-compliance  with  this  sec- 
tion is  not,  as  under  the  section  explained  in  the  last  two  chap- 
ters, voidable,*^  but  it  is  void.**    The  difference  appears  in  the 


SI  Blenkinsop  y.  Clayton,  1  Moore, 
328,  7  Taunt  597;  Kerhaf  v.  Atlas 
Paper  Ca,  68  Wis.  674,  32  N.  W. 
766. 

ss  2  Kent,  Com.  495,  note. 

MAnte,  §  1311;  Pierce  v.  Gib- 
son, 2  Ind.  408;  Shaw  Lumber  Co. 
V.  ManviUe,  4  Idaho,  369,  39  Pac. 
559;  Norwegian  Plow  Co.  v.  Hau- 
thom,  71  Wis.  529,  37  N.  W.  825; 
Lilly  V.  Lilly,  Bogardus  ft  Co.,  39 
Wash.  337,  81  Pac.  852.  And  such 
part  payment  is  sufficient,  where 
there  is  a  general  account  between 
the  parties  and  a  payment  is  made 
on  account.  Nash  y.  McCatthem, 
183  Mass.  340,  67  N.  B.  323.  The 
statute  applies  to  a  case  of  barter 
and  exchange,  and  if  there  is  de- 
llyery  by  one  party  afterwards 
without  a  restatement  and  reaf- 
firmance  of  the  contract,  the  con- 


tract is  within  its  terms.  Ray- 
mond y.  Cotton,  104  Fed.  219,  43 
C.  C.  A.  501. 

04  Kirby  y.  Johnson,  22  Mo.  364. 

»Ante,  §§  1242-1249.  And  see 
Stone  y.  Browning,  68  N.  Y.  598; 
Kriete  v.  MIyer,  61  Md.  558. 

66  May  y.  Ward,  134  Mass.  127, 
128,  by  C.  Allen,  J.;  Fowler  Ele- 
vator Co.  y.  Cottrell,  38  Neb.  512, 
57  N.  W.  19.  A  memorandum  to 
the  effect  that  the  sellers  can 
''spare"  the  purchaser  certain  corn 
Is  not  sufficient — ^the  word  "spare" 
not  necessarily  importing  a  sale 
and  parol  eyldence  being  inadmis- 
sible to  explain  it  Redus  v.  Hol- 
comb  (Miss.),  27  So.  524. 

67  Ante,  §  1238. 

•8  Alderton  y.  Cuchoz,  3  Mich. 
322;  Daniel  y.  Frazer,  40  Miss. 
507;  Head  y.  Goodwin,  37  Me.  18L 
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statutory  words  themselves.  Still,  if  we  bear  in  mind  that 
there  are  varying  degrees  of  voidable,  and  every  contract  is  of 
this  sort  which  has  any  validity  however  slight,'*  we  shall  be 
better  satisfied  with  the  later  enunciations  of  the  English  and 
American  tribunals;  declaring  it  to  be,  both  in  principle  and  in 
the  actual  results  of  prior  decisions,  voidable,  and  not  void.** 
It  has  not  the  same  effect  as  some  other  voidable  contracts; 
for  it  does  not  transmit  the  title,*^  while  some  others  do.**  Nor 
is  its  precise  effect  well  defined,  yet  it  seems  to  have  some; 
thus, — 

§  1324.  niostratioiis — (Strangers — Creditors). — Aa  under 
the  fourth  section,**  so  under  this,  ''the  defense  of  the  statute 
is''  said  to  be  ''a  personal  one,  and  can  only  be  made  by  parties 
or  privies;"*^  so  that  a  stranger  to  the  bargaining  can  never 
object  that  it  was  not  in  writing.**  For  example,  after  two 
persons  have  made  an  oral  agreement  of  purchase  and  sale 
which,  by  this  section,  should  be  in  writing,  a  third,  who  de- 
frauds one  of  them  by  representing  to  another  that  the  former 
will  not  perform,  is  liable  for  the  tort  precisely  the  same  as 
though  such  agreement  were  duly  written,** — ^which,  it  is  sub- 
mitted, could  not  be  if  it  were  a  mere  nullity.  And  a  creditor 
cannot  question  a  sale  of  his  debtor's  goods  on  the  ground 
that,  in  violation  of  this  section,  it  was  oral.*^ 

The  Doctrine  of  this  Chapter  restated 

§  1325.  The  section  of  the  Statute  of  Frauds  explained  in 
this  chapter,  like  that  in  the  last  two,  renders  no  contract  valid 
which  was  not  so  at  the  common  law.  Both  sections  add  to  the 
common-law  requirements,  neither  abstracts  an3rthing  there- 
from.    Whether   the   contract   which   omits   the'  formalities 


B»Ante,  §  617. 

«oLord  Blackburn  In  Maddlson 
V.  Alderson,  8  App.  Gas.  467,  488; 
Townsend  v.  Hargraves,  118  Mass. 
326,  334;  Bird  T.  Munroe,  66  Me. 
337,  343,  22  Am.  R.  571;  Harman 
V.  Reeve,  18  C.  B.  587. 

•lAnte,  S  1312;  Alexander  t. 
Comber,  1  H.  Bl.  20. 

•sAnte,  SS  618,  672,  927,  928, 
975,  976. 


M  Ante,  §  1239. 

M  Elliott,  J.,  In  Dixon  v.  Duke, 
85  Ind.  434,  489;  Rickards  v.  Cun- 
ningham, 10  Neb.  417,  6  N.  W.  475. 

«B  Rickards  v.  Cunningham,  10 
Neb.  417. 

•ft  Benton  v.  Pratt,  2  Wend.  S85, 
890,  20  Am.  D.  623;  Rice  t.  Man- 
ley,  66  N.  T.  82,  23  Am.  R.  80. 

•T  Dixon  V.  Duke,  supra. 


§  1325.]  BARGAININGS  IN  PRRSONALTT.  667 

pointed  out  in  this  section  is,  like  one  omitting  those  of  the 
other,  merely  voidable,  or  is  void,  is  a  question  on  which  opin- 
ions differ.  While,  under  the  other  section,  a  writing  is  always 
necessary,  under  this  it  is  but  one  among  alternative  methods 
by  which  the  contract  is  made  good.  For  any  case  to  be  with- 
in this  section,  the  contract  must  be  ''for  the  sale  of  ''goods, 
wares,  and  merchandise/'  of  a  price  or  value  in  the  statute 
specified. 
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OHAPTEBLL 


OTHER  CONTEtACTS  AS  TO  WRITING. 


§  1326.  Already — ^we  have  seen  that  oral  words  are  of  the 
same  effect  in  a  contract  as  unsealed  written  ones;  except  in 
some  special  classes  of  cases,  for  each  of  which,  by  reason  of 
something  supposed  to  distinguish  it  from  the  mass,  the  law 
has  provided  a  different  rule.*  A  seal,  attached  to  what  with- 
out it  would  be  a  good  simple  contract  in  writing,  imparts  to 
it  a  certain  superior  quality  already  explained.*  To  continue 
now  our  illustrations  of  exceptions  to  the  general  rule, — 

§  1327.  Oonveyances  of  land. — ^It  has  already  incidentally 
appeared  *  that  a  deed  of  real  estate,  conveying  the  freehold, 
must  be  in  writing  under  seal,  irrespective  of  the  Statute  of 
Frauds.^  And  some  deem  this  statute  to  have  no  relation  to 
such  deed.*  It  is  silent  as  to  the  seal ;  yet  others  interpret  it  to 
require,  for  so  unquestionably  does  the  law,  from  whatever 
source  proceeding,  every  sort  of  conveyance  of  land  (except 
leases  for  three  years  or  less,  reduced,  in  some  of  our  States, 
to  one  year),  as  well  as  all  contracts  for  any  interest  in  land, 
to  be  in  writng.*  The  statute  adds  ** signed;"^  yet  we  have 
probably  no  authority  for  saying,  that  the  deed  executed  by 
sealing,  without  the  signature,'  will  not  suffice  as  a  conveyance. 
On  the  other  hand, — 

§  1328.  Receive  seisin. — ^The  authority  to  receive  seisin  may 
be  orally  conferred.*    Again, — 


lAnte.  S§  151-160.  1231. 
«Ante,  §§  119,  128-138,  274-279. 

•  Ante,  §§  124,  151,  821,  853, 
1151. 

^Crowell  V.  Maughs,  2  Gilman, 
419,  43  Am.  D.  62;  McCabe  v. 
Hunter,  7  Mo.  355;  Swltzer  v. 
Knapps,  10  la.  72,  74  Am.  D.  375; 
Anna  v.  Burt,  1  Vt  303,  18  Am. 
D.  680;  Pluche  v.  Jones,  54  Fed. 
860.  4  C.  C.  A.  622. 

•  Cherry  v.  Homing,  4  Ezch.  631. 

•  Ante,  §§  1289-1291;  4  Kent, 
Com.  450  et  seq.;  Steel  v.  Payne, 
42  Ga.  207;  Crowell  t.  Maughs, 
supra;  Wihitney  t.  Swett,  2  Fost 


N.  H.  10,  58  Am.  D.  228;  Veghte 
V.  Raritan  Water  Power  Co.,  4  C. 
E.  Green,  142;  SI  card  v.  Davis,  6 
Pet.  124.  135. 

7  Ante,  §  1232;  Newton  v.  Emer- 
son, 66  Tex.  142,  18  S.  W.  348. 

•  Ante,  S  112;  Frost  v.  Wolf,  77 
Tex.  465.  14  S.  W.  440,  19  Am.  St 
Rep.  671.  A  deed  not  under  seal 
may  be  an  equitable  deed,  which 
the  seller  may  be  compelled  to  re- 
form. Jewell  T.  Harding,  72  Me. 
124. 

9  Pratt  V.  Putnam,  13  Mass.  361; 
Reed  v.  Marble,  10  Paige.  409. 
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§  1329.  TruBts.— By  the  parent  Statute  of  Frauds,  in  sec- 
tions distinct  from  those  explained  in  the  last  three  chapters/® 
express  trusts  in  real  estate  can  be  created  only  by  writing, 
but  this  does  not  extend  to  implied  trusts.^^  This  provision  has 
been  generally  adopted  in  our  States." 

§  1330.  Assig^mnent. — The  contract  termed  an  assignment," 
and  the  contract-interest  thereby  transferred,  are  distinct 
things;  so  that,  though  the  latter  was  created  by  a  writing,  or 
even  by  an  instrument  under  seal,  the  former  may  be  oral.^* 
Even  a  judgment  may  be  orally  assigned.^'  These  propositions 
include  another,  namely,  that  a  record  or  specialty  may  be  as- 
signed without  seal.^®  Yet  an  assignment,  like  any  other  con- 
tract, may,  by  a  special  provision  of  law,  be  required  to  be 
under  seal.    Thus, — 

§  1331.  Interest  in  land. — ^By  the  Statute  of  Frauds,  as  we 
have  seen,^'  there  can  be  no  unimpeachable  conveyance  even 
of  an  equitable  interest  in  real  estate  except  by  writing. 
Whence  it  follows,  that,  if  one  has  a  bond  for  a  deed,  he  can- 
not make  a  valid  oral  assignment  of  it,  as  between  himself  and 
his  assignee;  though,  as  the  defense  under  the  fourth  section 
is  personal  only,^*  the  maker  of  the  bond  could  not  plead  the 
statute  in  bar  of  a  suit  to  compel  its  specific  performance." 


10  29  Car.  2,  c.  3,  §S  7-9;  Throop 
▼.  Hatch,  3  Abb.  Pr.  23. 

11  Ante,  §  194.  See  further,  as 
to  the  two  kinds  of  trusts,  ante, 
S§  1215,  1216;  Hudson  v.  White, 
17  R.  I.  519,  23  Atl.  57;  Brother- 
ton  v.  Weatherley,  73  Tex.  471,  11 
S.  W.  505. 

12  4  Kent,  Com.  305;  Ready  t. 
Kearsley,  14  Mich.  215;  Kane  v. 
Oott,  24  Wend.  641,  35  Am.  D.  641; 
Church  V.  Sterling,  16  Conn.  388; 
Moore  v.  Moore,  38  N.  H.  382; 
Fleming  v.  Donahoe,  5  Ohio,  255; 
Fairchild  y.  Rasdall,  9  Wis.  379. 

"Ante,  S§  1177-1199. 

i*Ante,  S  155;  Currier  t.  How- 
ard; 14  Gray,  511,  513;  Allen  v. 
Pancoast,  Spencer,  68;  Mitchell  v. 
Mitchell,  1  Gill,  66;  Sexton  y. 
Fleet,  2  Hilton,  477;  Calway  y. 
Fullerton,  2  C.  R  Green,  389; 
Vose  Y.  Handy,  2  Greenl.  322,  11 
Am.  D.  101;  Littlefield  y.  Smith, 
17  Me.  327;  Hackett  y.  Moxley,  65 


Vt  71,  25  Atl.  898.  If  not  made 
according  to  statute,  it  yet  passes 
an  equity  to  the  assignee.  Gard- 
ner y.  Mobile,  etc  Ry.  Co.,  102 
Ala.  635,  15  So.  271. 

15  Ford  y.  Stuart,  19  Johns.  342. 
And  see  Brewer  y.  Franklin  Mills, 
42  N.H.292;  Winberry  y.  Koonce, 
83  N.  C.  352. 

i«  Dawson  y.  Coles,  16  Johns.  51; 
Howell  y.  Bulkley,  1  Nott  &  McC. 
249,  250;  Becton  y.  Ferguson,  22 
Ala.  599;  Gotten  y.  Williams,  1 
Fla.  37;  Morange  y.  Edwards,  1  E. 
D.  Smith,  414;  Moore  y.  Waddle, 
34  Cal.  145;  Steele  y.  Thompson, 
62  Ala.  323. 

17  Ante,  §§  1286,  1290-1298, 1302. 
1327. 

18  Ante,  §§  1238,  1239. 

19  The  authorities  to  this  plain 
proposition  are  less  distinct  and 
direct  than  one  might  desire,  but 
the  reader  may  consult  the  follow- 
ing: Bullion  y.  Campbell,  27  Tex. 
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§  1332.  Notes  and  biUfl. — ^''By  the  custom  of  mercliants,  bills 
of  exchange  and  promissory  notes,  and  other  similar  negotiable 
instruments,  must  be  reduced  into  writing,  and  signed  by  the 
parties  thereto."  *®  But  this  results  equally  also  from  the  ne- 
cessity of  the  case.  Words  are  air,  and  there  could  be  no  in- 
dorsement written  on  the  back  of  oral  words.*^  Yet  we  have 
seen  **  that  an  oral  acceptance  of  a  bill  is  good, — ^a  proposition 
which  has  been  limited  to  cases  where  the  drawee  has  funds 
of  the  drawer ;  so  that,  when  he  pays,  he  satisfies  his  own  debt.^ 

§  1333.  Statutory  liens,— of  which  there  are  in  our  States 
many  varieties,  are  in  some  cases  available  only  when  there  is  a 
written  contract,  and  in  some  it  must  also  be  recorded.^^ 

§  1334.  Other  contacts. — ^There  are  probably,  in  every  one 
of  our  States,  other  contracts  required  to  be  in  special  forms. 
But  they  depend  on  statutes  not  uniform,  or  not  widely  opera- 
tive throughout  the  country;  so  it  is  best  that  these  illustra- 
tions here  close. 

The  Doctrine  of  this  Chapter  restatecL 

§  1335.  The  Statute  of  Frauds  is  the  only  one  of  constant 
use,  prevailing  in  all  our  States,  by  which  special  forms  have 
been  added  to  those  of  the  common  law,  for  particular  sorts  of 
contract.  Yet  by  the  common  law,  in  its  later  period,  and  irre- 
spective of  this  statute,  a  seal  is  necessary  to  a  conveyance  of 
land,  transferring  the  seisin.  Prima  facie,  any  contract  by 
mere  oral  words  is  good.  One  who  claims  that  a  bargaining, 
other  than  a  conveyance  of  land,  or  a  bill  or  note,  is  not  valid 
without  writing,  must  show  the  statute.  And  there  are  in- 
stances, not  mentioned  in  the  preceding  chapters,  in  which  he 
can  do  so ;  as,  in  some  of  our  States,  an  insurance  policy  is  by 
statute  required  to  be  in  writing,*'  and  perhaps  even  under 
seal.*' 


653;  Newman  v.  Carroll,  8  Yerg. 
18;  Currier  v.  Howard,  14  Gray, 
611;  Robinson  v.  Williams,  3 
Head,  540;  Richards  v.  Richards, 
9  Gray,  813;  Pinch  ▼.  Finch,  10 
Ohio  St  501.  508,  509;  Millard  y. 
Hathaway,  27  Cal.  119;  Love  v. 
Cobb,  63  N.  C.  324 ;  Durst  v.  Swift, 
11  Tex.  273;  Chadaey  v.  Lewis,  1 
Gilman.  153. 

«o  1  Chit.  Cont  11th  Am.  ed.  91, 

SI  Ante,  9  162. 


ssAnte,  §  157;  Camp  ▼.  Sadler, 
22  Neb.  732,  36  N.  W.  144. 

SB  Walton  T.  Mandeville,  56  la. 
597,  41  Am.  D.  128. 

s«  Bain  v.  Brooks,  46  Miss.  537; 
Shepherd  y.  Leeds,  12  La.  An.  1; 
Ritter  v.  Stevenson,  7  Cal.  388; 
HUliard  v.  Allen,  4  Gush.  532. 

MAnte,  S  164. 

26  Lindauer  v.  Delaware  Ins.  Ca» 
18  Ark.  46L 
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BOOK  IV. 

TIME  AND  PLACE. 


OHAPTEB  UL. 

TIMB  AS  AN  ELEMENT  IN  THE  CONTRACT. 

§  1836.  Introduction. 

1837-1343.  How  compute. 

1844-1348.  ESssence  of  contract  or  not 

1349.  Doctrine  of  chapter  restated. 

§  1336.  How  chapter  divided. — ^We  shall  consider,  I.  How 
time  in  a  contract  is  computed ;  U.  Time  as  of  the  essence  of  the 
contract  or  not. 

I.    How  Time  in  a  Contract  is  computed. 

§  1337.  Elsewhere.— In  the  author's  ''Written  Laws/'  there 
is  a  cliapter  on  the  ' '  Computation  of  Time  in  Statutes. "  *  It 
was  there  explained  that,  with  slight  exceptions,  the  rules  for 
statutes  and  contracts  are  the  same.'  Repetitions  here  of  what 
is  said  there,  are  as  much  as  possible  avoided,  but  they  cannot 
be  absolutely;  so  the  reader  will  enlarge  his  views  of  the  sub- 
ject by  consulting  that  chapter  in  connection  with  this. 

§  1338.  Year— Half— Quarter— 29th  February.- The  Eng- 
lish statute  of  21  Hen..  3,  entitled  De  Anno  et  Die  BissextiU,  is 
common  law  in  our  States.'  It  provides  that  the  29th  day  of 
February,  in  leap  year,  *'and  the  day  next  going  before,  shall 
be  accounted  for  one  day."  ^  Hence,  among  other  consequences, 
if  there  could  be  any  doubt  under  the  prior  law,  a  year  in  a 
contract,  alike  in  leap  year  and  in  other  years,  is  measured  by 
the  calendar  and  varies  with  it."    Still  this  word  **year,"  like 

1  Bishop,  Written  Laws,  SS  104^-  220;  Kilty  Rep.  Stats.  208;  Report 
lU.  •    of  Judges,  3  Binn.  595.  600. 

2  lb.  9S  104&,  105,  note.  *  Rex  v.  Worminghall,  6  M.  ft  S. 
s  Swift  T.  Tousey,  5  Ind.  196;      860. 

Craft   T.    St   Bank,   7    Ind.   219;  oAnd  see  Co.  Lit  135a;  2  Inst 

Kohler   v.   Montgomery,    17    Ind.     320;  Engleman  v.  State,  2  Ind.  91, 
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any  other,  may  be  modified  in  meaning  by  the  connection  in 
which  it  is  used,  and  the  subject.*  Coke  tells  us,  that  a  half 
.  year  consists  of  one  hundred  and  eighty-two  days,  and  a  quar- 
ter year  of  ninety-one  days;  **for  the  odd  hours,  in  legal  com- 
putation, are  rejected."  ^ 

§  1339.  Month. — ^As  our  law  had  a  beginning  before  the 
present  calendar,  and  then  the  word  **  month"  meant  a  lunar 
one  of  twenty-eight  days,*  neither  in  popular  acceptation  nor 
in  legal  interpretation  was  its  meaning  at  once  completely 
changed.  Even  to  this  day,  by  the  English  courts,  "month" 
in  a  contract  is  held  to  be  lunar,  where  there  is  neither  a  cus- 
tom nor  anything  in  its  subject  or  other  terms  to  indicate  the 
contrary.*  Yet  the  intention  of  the  parties  is  accepted  as  the 
test  of  the  sort  of  month ;  ^®  and,  in  mercantile  paper,  under  the 
custom  of  merchants,  it  is  interpreted  to  be  calendar.^*  With 
us,  in  all  sorts  of  contract,  a  calendar  month  is  commonly  un- 
derstood to  be  meant,  unless  the  contrary  appears.^*  As  some 
months  are  by  the  calendar  longer  than  others,  so  they  are  in 
a  contract,  each  particular  month  being  measured  by  the  part 
of  the  calendar  in  which  it  belongs." 

§  1340.  Day — (Fractions  of). — ^In  general,  a  day  in  our  law 
consists  of  twenty-four  hours,  beginning  and  ending  at  mid- 


52  Am.  D.  494;  Anonymous,  1  Ld. 
Kaym.  480;  King  y.  Johnson,  96 
Ga.  497,  23  S.  E.  500. 

•  Bishop.  Written  Laws,  S  106; 
Thornton  v.  Boyd,  25  Miss.  698; 
Paris  y.  Hiram,  12  Mass.  262. 

T  Co.  Lit  135&. 

8  Bishop,  Written  Laws,  9  105; 
Catesby's  Case,  6  Co.  61&,  62a; 
TuHet  V.  Linfleld,  3  Bur.  1455. 

•  Simpson  y.  Margitson,  11  Q.  B. 
23;  Turner  y.  Barlow,  3  Fost  A 
F.  946.  The  former  of  these  cases 
was  before  the  enactment  of  13  A 
14  Vict  c  21,  §  4,  A.  D.  1850,  which 
directed  that  the  word  "month" 
should,  in  statutes,  be  interpreted 
as  calendar,  unless  the  contrary 
appeared.  But  I  haye  seen  noth- 
ing to  indicate  that  It  has  had  any 
effect  on  the  construction  of  con- 
tracts. 

10  Lang  y.  Gale,  1  M.  A  S.  111. 
112    Chit.   Cent   11th   Am.   ed. 


1064;  Lefflngwell  y.  White,  1 
Johns.  Cas.  99,  1  Am.  D.  97; 
Thomas  y.  Shoemaker,  6  Watts  ft 
S.  179;  Bank  of  Tenn.  t.  Officer, 
3  Baxter*  178. 

IS  Sheets  y.  Selden,  2  Wall.  177, 
190;  Hardin  y.  Major,  4  Bibb,  104; 
Shapley  y.  Oarey,  6  S.  ft  R.  539; 
Satterwhite  y.  Burwell,  6  Jones, 
N.  C.  92;  Lefflngwell  y.  White,  1 
Johns.  Cas.  99,  1  Am.  D.  97; 
Thomas  y.  Shoemaker,  6  Watts  ft 
S.  179.  As  to  what  is  half  of  a 
month,  see  Grosyenor  y.  Mac;ill,  87 
111.  239;  Guaranty  Trust  ft  Safe 
Deposit  Co.  y.  Green  Coye  Springs 
ft  M.  R.  Co..  139  U.  S.  137.  11  Sup. 
Ct.  512,  35  U  Bd.  116. 

It  Bishop,  »« ritten  Laws,  §  110a; 
Toml.  Law  Diet.  "Month;"  Titus 
V.  Preston,  1  Stra.  662;  Watson  y. 
Pears,  2  Camp.  294;  Webb  y.  Fair- 
manner,  3  M.  ft  W.  473;  Lans  ▼. 
Gale,  1  M.  ft  8.  IIL 
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night.^^  But,  in  computing  time,  fractions  of  a  day  are,  as  a 
rule,  disregarded ;  ^"  though  they  are  taken  into  the  account  in 
exceptional  instances,  where  justice  requires.^*  Commonly  the 
fraction  is  counted  as  an  entire  day,  yet  it  is  sometimes  alto- 
gether rejected,"  or  one  fraction  is  rejected  and  another  is 
reckoned  as  a  day.    Thus, — 

§  1341.  Numbered  days. — On  a  promise  to  do  a  thing  in  a 
specified  number  of  days,  the  fraction  of  the  day  of  the  prom- 
ise is  rejected,  and  that  of  the  day  of  performance  is  reckoned 
as  a  full  day;  for  example,  if  one  on  Monday  bargains  to  pay 
money  in  seven  days,  payment  is  due  the  next  Monday.*  Or,  if 
the  undertaking  were  to  pay  money  in  seven  days  after  notice^ 
and  notice  was  given  on  Monday,  it  would  be  due  the  next 
Monday."    Still,— 

§  1342.  Subject — ^Words. — The  form  of  the  expression,  and 
even  the  subject,  may,  or  not,  in  the  particular  instance,  carry 
the  performance  a  day  backward  or  forward, — a  question  on 
which  the  books  have  various  distinctions,  with  some  differ- 
ences of  judicial  opinion.  Yet,  looking  more  deeply,  we  dis- 
cover that  all  the  refinements  are  disregarded,  and  justly,  when 
they  would  conduct  to  conclusions  contrary  to  what  the  parties 
evidently  meant.-®  And  the  leading  and  only  helpful  rule  de- 
rivable from  the  authorities  appears  to  be,  to  permit  each 
particular  word  to  be  bent  in  its  meaning  by  the  combined 
whole ;  *^  from  which  whole,  rather  than  from  isolated  expres- 


i«Ante,  §  894;  2  Bl.  Com.  141; 
Miner  v.  Gkx>d7ear  India-Rubber 
Glove  Mfg.  Co,,  62  Conn.  140,  26 
Atl.  643. 

IB  Anonymous,  1  Ld.  Raym.  480 ; 
Bishop,  Written  liaws.  §  108; 
Jones  y.  Planters  Bank,  6  Humpb. 
619,  42  Am.  D.  471;  Portland  Bank 
V.  Me.  Bank,  11  Mass.  204;  In  re 
Welman,  20  Vt  653;  Scovllle  v. 
Anderson,  131  Cal.  590,  63  Fac. 
1013. 

!•  Bishop,  Written  Laws,  §  29, 
108,  109;  2  Saund.  6th  ed.byWms. 
148(1,  note;  Tufts  v.  Carradine,  3 
La.  An.  430;  Gartside  v.  Silk- 
stone,  etc  Co.,  21  Ch.  D.  762;  Lou- 
iSTllle  T.  Portsmouth  Say.  Bank, 
104  U.  S.  469;  Neale  ▼.  Uts,  76 
Va.  480;  Leayen worth  Coal  Co.  y. 
Barber,  47  Kan.  29,  27  Pac.  114. 


17  Bishop,  Written  Laws,  §  108. 

isBigelow  y.  Willson,  1  Pick. 
485,  496;  Wlggin  y.  Peters,  1  Met. 
127,  129;  Homes  y.  Smith,  16  Me. 
181,  183;  Henry  y.  Jones,  8  Mass. 
453;  Buttrlck  y.  Holden,  8  Cusb. 
233;  Farwell  y.  Rogers,  4  Cusb. 
460;  Webb  y.  Fairmanner,  3  M.  ft 
W.  473,  477;  Mooar  y.  Coylngton 
City  Bank,  80  Ky.  305.  The  gen- 
eral rule  is  to  exclude  the  first 
and  include  the  last  Simmons  y. 
Hanne  (Fla.),  39  So.  77. 

19  Protection  Life  Ins.  Co.  y. 
Palmer,  81  111.  88;  Cann  y.  War- 
ren, 1  Honst  188;  Hall  y.  Cassidy^ 
25  Miss.  48. 

20  Ante,  §  380. 

ti  Ante,  SS  882,  888. 
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sionSy  and  from  the  matter  of  the  contract,  and  the  reason  of 
the  thing,  the  conclusion  will  be  deduced."    Thus, — 

§  1343.  niustratioiui.— The  word  ''until"  is,  in  its  strict 
sense,  exclusive  of  the  date  to  which  it  is*  attached,  and  it  is 
so  interpreted  where  there  is  nothing  to  indicate  the  contrary." 
But  the  connection  may  show  it  to  be  inclusive.'*  Thereupon, 
taking  into  the  account  what  was  applicable  to  the  particular 
case,  an  insurance  policy  for  six  months,  ''from  the  14th  day 
of  February  until  the  14th  day  of  August,"  was  adjudged  to 
cover  a  loss  on  the  latter  day."  And,  still  regarding  the  in- 
tent in  the  particular  instance,  an  assignment  of  all  rents  "com- 
ing due  to  me  until  October  1"  was  construed  as  including 
those  payable  on  the  first  day  of  October ;  while  yet  it  was  ob- 
served that  "until,"  like  "from"  and  "between,"  commonly 
"excludes  the  day  to  which  it  relates.""  "Prom"  was  given 
its  more  common  meaning  as  exclusive,  in  a  lease  for  two 
years  "from  the  first  day  of  July,"  making  it  commence  on  the 
second  of  July.  And  it  was  observed  that,  "where  time  is 
computed  from  an  act  done,  the  general  rule  is  to  include  the 
day;  where  it  is  computed  from  the  day  of  the  act  done,  the 
day  is  excluded,"*^ — a  distinction  for  which  there  is  a  good 
deal  of  authority.*'  But  it  is  believed  that  not  all  courts  will, 
and  none  should,  adhere  to  this,  or  any  other  like  technical  dis- 
tinction, in  a  case  where,  by  disregarding  it,  they  can  better 


22Wiggln  V.  Peters,  1  Met  127; 
Lester  v.  Garland,  15  Ves.  248; 
Daklns  v.  Wagner,  3  Dowl.  P.  C. 
535;  Brown  v.  Johnson,  Car.  &  M. 
440;  Pugh  V.  Leeds,  Cowp.  714; 
Isaacs  v.  Royal  Ins.  Co.,  Law  Rep. 
5  Ex.  296;  Commercial  Steamship 
Co.  V.  Boulton,  Law  Rep.  10  Q.  B. 
346;  Page  v.  Weymouth,  47  Me. 
238;  State  v.  Schnierle,  6  Rich. 
299. 

a»  People  v.  Walker,  17  N.  T. 
502;  Willey  v.  Laraway,  64  Vt 
566,  25  AtL  435. 

2«Rex  V.  Stevens,  6  East,  244. 
The  word  "by"  includes  the  day 
mentioned.  Elizabeth  City,  etc. 
Mills  V.  Dunstan,  121  N.  C.  12,  27 
S.  E.  1001.  And  a  period  "to"  a 
specified  day  includes  the  day. 
Penn  Placer  Min.  Co.  v.  Schreiner, 
14  Mont  121,  36  Pac.  878. 


2s  Isaacs  v.  Royal  Ins.  Co.  Law 
Rep.  5  Ex.  296. 

20  Kendall  v.  Kingsley,  120  Mass. 
94,  95.  And  see  State  v.  Schnierle, 
5  Rich.  299;  O'Connor  v.  Towns. 
1  Tex.  107. 

27  Atkins  V.  Sleeper,  7  Allen, 
487,  488,  by  Chapman,  J.;  Perry 
V.  Provident  Life  Ins.  Co.,  99 
MajBS.  162;  Nicklln  v.  Robertson, 
28  Or.  278,  42  Pac.  993,  52  Am. 
St  Rep.  79;  Bigham  v.  Holliday, 
52  S.  C.  528,  30  S.  E.  485. 

28  Bishop,  Written  Laws,  §  31a; 
Hampton  v.  Erenzeller,  2  Browne, 
Pa.  18;  Chiles  v.  Smith,  13  B. 
Monr.  460;  White  v.  Crutcher,  1 
Bush.  472;  Wayne  v.  Duffy,  1 
Phllad.  367;  Irwin  v.  Irwin,  20 
Ky.  U  Rep.  1761.  49  &  W.  432. 
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carry  into  effect  what,  all  the  considerations  being  taken  into 
the  account,  it  is  reasonably  plain  the  parties  meant.? 

n.    Time  as  of  the  Essence  of  the  Contract  or  not. 

§  1344.  In  general. — One's  undertaking  to  do  a  thing  on  a 
particular  day  is  broken  if,  when  the  day  has  passed,  with  no 
default  in  the  other  party,  and  no  excuse  appearing,  it  is  not 
done."'  And,  in  general,  in  a  court  of  law,  the  time  within 
which  a  contract  is  to  be  performed  is  as  much  the  essence  of 
it  as  any  other  part."^    But — 

§  1345.'  Waiver. — ^Time  may  be  the  subject  of  waiver,  as 
abready  explained."    Again, — 

§  1346.  Benefit  conferred. — One  may  be  entitled  to  recover, 
not  universally,  but  under  various  exceptional  circumstances 
not  here  to  be  particularized,  for  a  benefit  which,  in  the  course 
of  an  ineffectual  performance  of  his  contract,  he  has  conferred 
on  the  other  party,  who  has  accepted  and  retains  it;  the  con- 
tract itself  being  by  the  former  broken,  whether  in  the  par- 
ticular of  time  or  in  any  other."    Now, — 

§  1347.  Equity — ^regards  time  somewhat  differently.  Not 
exclusively,"*  but  oftenest,  the  question  arises  on  a  bill  for  the 
specific  performance  of  a  contract.  Then,  should  the  complain- 
ant have  committed  a  lapse  as  to  time,  if  time  was  not  what 


2»Goode  T.  Webb,  62  Ala.  452; 
Wood  V.  Comm.,  11  Bush,  220;  Be- 
mis  y.  Leonard  118  Mass.  502,  19 
Am.  R.  470;  Lester  y.  Garland,  15 
Ves.  248;  Lang  v.  Phillips,  27  Ala. 
311;  Cornell  y.  Moulton,  3  Denio, 
12;  Burr  y.  Lewis,  6  Tex.  76; 
Kimm  y.  Osgood,  19  Mo.  60;  Weeks 
y.  Hull.  19  Conn.  376,  50  Am.  D. 
249;  Gorham  y.  Wing,  10  Mich. 
486;  Neweath  y.  D.  C,  17  Ct  CI. 
225. 

80  Hume  v.  Peploe,  8  East,  168; 
Poole  y.  Tumbridge,  2  M.  &  W. 
223;  Marshall  y.  Ferguson,  23  Cal. 
65;  Hansen  y.  Kirtley,  11  la.  565; 
Weeks  y.  Little,  89  N.  T.  566,  569; 
McGrath  y.  Gegner,  77  Md.  331,  26 
Atl.  502,  39  Am.  St  Rep.  415. 

31  Warren  y.  Bean,  6  Wis.  120, 
124;  Barrett  y.  Hard,  23  La.  An. 


712;  O'Donnell  y.  Leeman,  43  Me. 
158,  69  Am.  D.  54;  Cromwell  y. 
Wilkinson,  18  Ind.  365;  HiU  y. 
School  District,  17  Me.  316;  Allen 
y.  Cooper,  22  Me.  133;  Carter  y. 
Phillips,  144  Mass.  100,  10  N.  E. 
500. 

«2Ante,  §§  795-798;  Beyerly  v. 
Blackwood,  102  Cal.  83,  36  Pac. 
378. 

"For  something  of  the  prin- 
ciple, see  ante,  §§  217,  286,  301. 
968-970,  1091-1110,  1219,  1221- 
1225;  Barnwell  y.  Kempton,  22 
Kan.  314;  White  y.  School  Dist. 
etc.,  159  Pa.  St.  201,  28  Ati.  136: 
Gillis  y.  Cobe,  177  Mass.  584,  59 
N.  B.  455. 

»4  Whittington  y.  Roberts,  4  T. 
B.  Monr.  173;  Seton  t.  Slade,  7 
Ves.  265. 
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is  termed  of  the  essence  of  the  contract,  if  he  acted  in  good 
f aithy  and  if  his  cause  is  meritorious,  he  will  have  the  relief 
prayed."  And  such  is  the  ordinary  case.**  But  if  the  parties 
regard  it  of  the  essence, — ^as,  if  they  have  made  it  such  by  the 
form  of  their  contracting,*^ — or  if  the  nature  of  the  subject 
renders  it  such,'*  or  if  the  justice  of  the  individual  case  re- 
quires, the  court  will  treat  it  as  of  the  essence,  and  hold  the 
parties  to  the  consequences.** 

§  1348.  At  law  under  statates. — ^In  England,  the  Judicature 
Act  of  1873  directs  the  courts  of  law  to  follow  the  equity  rules 
on  this  question.^®  It  is  believed  that  such  also  is  the  effect  of 
some  of  our  American  legislation.^^ 


The  Doctrine  of  this  Chapter  restated. 

§  1349.  Time  in  a  contract  is,  in  most  respects,  computed 
by  the  judge  in  the  same  way  as  by  any  intelligent,  non-profes- 
sional person.  But  there  are  a  few  technical  rules;  such  as, 
that  a  fraction  of  a  day  shall  either  be  counted  as  a  whole  day 
or  rejected  altogether,  except  where  some  special  reason  de- 
mands the  exact  time.  Prepositions,  such  as  **to,"  "from,'* 
and  the  like,  are  to  include  or  exclude  the  day  to  which  they 


»Bl  Story,  Eq.  §  776  et  seq.; 
Hearne  v.  Tenant,  13  Ves.  287; 
Hill  V.  FiBher.  34  Me.  143;  Paton 
Y.  Rogers,  6  Madd.  256;  Jessop  v. 
King,  2  Ball  &  B.  81,  94;  Magoffin 
v.  Holt,  1  Duvall,  95;  Brashier  v. 
Grat2,  6  Wheat  528;  Hall  v.  Dela- 
plaine,  5  Wis.  206,  68  Am.  D.  57; 
Hild  T.  Linne,  45  Tex.  476;  Lang- 
ford  T.  Pitt,  2  P.  Wma.  629,  630; 
Scannell  v.  Am.  Soda  Fountain 
Co.,  161  Mo.  606.  61  S.  W.  889. 

>«  Thurston  y.  Arnold,  43  la.  48; 
Kercheyal  t.  Swope,  6  T.  B.  Monr. 
362 ;  Brumfleld  v.  Palmer,  7  Blackf. 
227;  Pedrick  v.  Post,  85  Ind.  255; 
Ky.  Distil leries  &  Warehouse  Co. 
V.  Warwick  Co.,  109  Fed.  280,  48 
C.  C.  A.  303. 

87  Hicks  V.  Aylsworth,  13  R.  I. 
562;  Taylor  v.  Longworth,  14  Pet 
172,  174.  It  has  eyen  been  held 
that  this  may  he  shown  by  oral 
eyidence.    Thurston  y.  Arnold,  43 


la.  43;  Lawther  Oil  Co.  y.  Miller- 
Sibley  Oil  Co.,  53  W.  Va.  501,  44 
S.  E.  433;  Henderson  y.  Beatty, 
124  la.  163,  99  N.  W.  716. 

«8  Jones  y.  U.  S.,  11  Ct  of  CI. 
733;  Saltonstall  y.  Little,  9  Nor- 
ris.  Pa.  422,  35  Am.  R.  683;  Grif- 
fin y.  City  Bank,  58  6a.  584. 

w  Shaw  V.  Turnpike,  2  Pa.  454; 
Usher  y.  Liyermore,  2  la.  117; 
Toung  y.  Daniels,  2  la.  126,  63 
Am.  D.  477;  Sneed  y.  Wiggins,  3 
Kelly,  94;  Liddell  y.  Sims,  9  Sm. 
&  M.  596;  Tyler  y.  McCardle,  9 
Sm.  A  M.  230;  Kemp  y.  Humph- 
reys, 18  111.  573;  Kirby  y.  Har- 
rison, 2  Ohio  St  326,  59  Am.  D. 
677;  Potter  y.  Tuttle,  22  Conn. 
512;  Stow  y.  Russell,  36  111.  18; 
Findley  y.  Koch,  126  la.  121,  101 
N.  W.  766. 

*o36  6  37  Vict  c  66,  S  25  (7); 
Patrick  y.  Milner,  2  C.  P.  D.  342. 

«i  PoBt,  t  1368. 
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are  attached,  as  the  court  deems  that  the  one  or  the  other  will 
better  carry  out  the  intent  of  the  parties.  And  two  fractions, 
or  one  of  them,  or  neither,  will  be  rejected,  those  retained  be- 
ing reckoned  as  full  days,  as  the  intent  may  be  deemed  to  re- 
quire. At  law,  one  who  does  not  perform  his  promise  on  the 
day  is  in  default,  and  he  cannot  have  redress  for  the  default  of 
the  other  party.  But  in  equity  a  lapse  as  to  time,  if  accidental 
or  inevitable,  and  proceeding  from  no  ill  faith,  will  not  bar 
the  party's  right;  except  where,  by  a  stipulation  in  the  con- 
tract, or  from  the  nature  of  the  case,  or  from  some  other  like 
reason,  time  is  of  the  essence  of  the  contract.  Yet  never,  even 
though  time  is  not  of  the  essence  of  the  contract,  will  relief  be 
given  to  one  who  unreasonably  delays.** 

«s  Ditto  V.  Harding,  78  DL  117. 
97 
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OHAPTEB  Un. 

THE  STATUTE  OP  LIMITATIONa 

§  1350.  Nature  of  subject— (Here— Elsewhere).— The  Stat- 
ute of  Limitations  is  not  quite  uniform  in  our  States,  the  inter- 
pretations of  it  are  in  a  measure  discordant,  they  are  somewhat 
varying  also  at  diflferent  periods,  the  cases  upon  it  are  numer- 
ous, and  the  subject  has  become  vast.  To  unfold  all  its  details 
here  would  be  impossible.  In  ** Statutory  Crimes,".^  the  author 
explained  its  leading  principles  as  to  criminal  causes,  and  in- 
cidentally in  a  degree  as  to  civil.  We  shall  in  this  chapter  take 
of  it  such  a  condensed  view  as  will  enable  the  reader  the  better 
to  comprehend  the  expositions  in  the  other  books;  or,  with 
simply  the  statutes  and  especially  with  the  decisions  also  of 
his  own  State  before  him,  to  decide  upon  most  of  the  questions 
under  it  which  arise  in  practice. 

§  1351.  Delay — (Presumptiye  payment^-Dl  faith). — Aside 
from  the  Statute  of  Limitations,  and  as  the  law  stood  before  its 
enactment,  lapse  of  time  after  a  debt  is  contracted  is  always 
material,  either  alone  or  in  connection  with  other  facts,  to  the 
question  whether  or  not  it  has  been  paid.  And,  under  the  un- 
written law,  the  doctrine  appears  to  have  become  established 
after  some  fluctuations,  that  payment  of  any  debt,  even  of  a 
specialty  or  a  judgment,  will,  in  a  case  where  there  is  no  rec- 
ognition of  it  by  the  debtor,  be  presumed  after  a  delay  of 
twenty  years  unexplained ;  and  a  jury  may  infer  it  after  a  Icm 
period,  varying  with  the  circumstances.*    Moreover,  a  court  of 


1  Bishop,  Stat  Crimes,  §§  267- 
267. 

2  Bailey  v.  Jackson,  16  Johns. 
210,  214,  8  Am.  D.  309;  Clark  v. 
Hopkins,  7  Johns.  556;  Anonym- 
ous, 6  Mod.  22;  Colsell  v.  Budd,  1 
Camp.  27;  Oswald  v.  Legh,  1  T. 
R.  270;  Rex  y.  Stephens,  1  Bur. 
433,  434;  Duffleld  v.  Creed,  5  Esp. 
52;  Kingsland  v.  Roberts,  2  Paige, 
193;  Newman  v.  Newman,  1  Stark. 
101;   Morrow  v.  Robinson,  4  DeL 


Ch.  521;  Bmbaker  v.  Taylor,  26 
Smith,  Pa.  83;  Van  Loon  v.  Smith 
7  Out  Pa.  238;  Murphy  v.  Phila 
delphla  Trust  Co.,  7  Out  Pa.  379 
Shubrick  v.  Adams.  20  S.  C.  49 
Houck  v.  Houdk,  3  Out  Pa.  552 
Gaines  v.  Miller,  111  U.  S.  395 
Briggs's    Appeal,    12    Norris,    Pa. 
485;    milary  v.   Waller,   12  Ves, 
239;   Rowland  v.  "Wlndley,  86  N. 
C.  86. 
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equity,  or  of  admiralty,  or  a  divorce  court  will  refuse  to  en- 
force claims  which,  from,  lapse  of  time,  it  deems  stale,  or  prose- 
cuted from  ill  faith,  or  from  some  other  than  the  apparent 
cause.*    Such  is  now  the  law  as  to  whatever  is  not  within  the — 

§  1352.  Statute  of  Limitations— (Old  English).— Probably 
the  earliest  English  statute  on  this  subject  was  that  of  32 
Hen.  8,  c.  2,  relating  to  real  estate.  It  has  had  little  or  no 
effect  in  this  country,*  and  we  need  not  consider  it  further. 
The  enactment  important  with  us  is  21  James  1,  c.  16,  limit- 
ing both  real  and  personal  actions.  It  constitutes  the  founda- 
tion of  subsequent  legislation,  and  to  the  present  day  is  only 
in  part  repealed  in  England.  It  is  common  law  in  some  of  our 
States,  possibly  not  in  all.*  But  practically,  in  most  and  per- 
haps in  all  of  them,  statutes  of  the  State  have  taken  its  place. 

§  1353.  Course  of  discussion. — We  shall  now,  assuming  that 
the  reader  has  before  him  the  limitations  statute  of  his  own 
State,  direct  his  attention  to  such  adjudged  doctrine  as  will 
assist  him  in  its  interpretation.    Thus, — 

§  1354.  Beginning  to  run. — Assuming  the  statute  to  provide 
that  all  actions  of  a  sort  named  shall  be  commenced  within  a 
number  of  years  which  it  specifies  after  the  cause  of  action  has 
accrued,  for  the  provision  in  most  of  the  somewhat  varying 
statutes  is  in  substance  so,  the  period  of  limitations  takes  its 
initial  date — or,  as  commonly  expressed,  the  statute  begins  to 
run — ^from  the  time  when  the  complaining  party  is  first  entitled 
to  bring  his  suit  for  the  particular  claim.*    For  example,  since, 

•  2  Bishop,  Mar.  6  Div.  §§  103-  Kilty,  Rep.  Stats.  237.  For  some 
112,  342,  582,  683,  621;  Daggers  v.  reason  It  does  not  appear  In  Re- 
Van  Dyck,  10  Stew.  Ch.  130;  Hall  port  of  Judges,  3  Binn.  599,  623. 
V.  Denckla,  28  Ark.  506;  In  re  e  Jones  v.  Jones,  91  Ind.  378; 
NeiUey,  95  N.  T.  382;  The  Harriet  McMichael  v.  Carlyle,  53  Wis.  504; 
Ann,  6  Bis.  13;  Hatcher  v.  Hall,  Pridgeon  y.  Greathouse,  1  Idaho, 
77  Va.  573;  Hill  v.  Umberger,  77  n.  s.  359;  Weber  v.  Weber,  25  Ky. 
Va.  653;  Trader  v.  Jarvis,  23  W.  L.  Rep.  908,  76  S.  W.  507;  Hale  v. 
Va.  100;  Three  Towns  Banking  Cushman,  96  Me.  148,  51  AU.  874. 
Co.  y.  Maddeyer,  27  Ch.  D.  523.  The    recording    of    a    deed    may 

4  PancooBt  y.  Addison,  Kilty  Rep.  Bometimes  be  sul&cient  to  start  the 

Stats.  74;  not  reported  as  of  force  statute  running  as  to  any  fraud 
in  Pennsylyania,  Report  of  Judges,  '  in  the  deed.    McDonald  y.  Bank, 

3  Binn.  599,  619.    But  see  Boehm  123  la.  l.  a  420.  98  N.  W.  1025. 

y.  Engle,   1  Da^ll.  15;    Morris  y.  But  recording  is  held  not  to  be  of 

Yanderen,  1  Dall.  64;   Biddle  y.  itself    sufficient   unless    accompa- 

Shlppen,  1  Dall.  19.  nled  by  circumstances  sufficient  to 

•  Cases  cited  from  1  Dall.  supra;  put  a  person  on  inquiry,  which,  if 
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on  a  promissory  note  or  other  promise  to  pay  a  sum  on  demand, 
an  action  may  be  brought  immediately  without  first  making  a 
demand  in  fact/  the  Statute  of  Limitations  begins  to  run  from 
the  date  of  such  promise."  And,  on  a  promise  to  pay  for  a  thing 
by  bequest,  it  begins  to  run  from  the  death  of  the  person  prom- 
ising.* On  a  deposit  of  money  to  be  kept  until  demanded,  no 
action  accrues  until  a  demand  is  made  in  fact;  therefore,  on 
such  a  deposit,  the  statute  begins  to  run  only  upon  such  de- 
mand, not  upon  the  deposit  itself.^^  The  books  contain  hun- 
dreds, perhaps  thousands,  of  illustrations  of  this  principle ;  but 
nothing  further  from  them  seems  necessary  to  its  due  compre- 
hension.^*   As  to  the — 


pursued,  would  lead  to  a  discov- 
ery of  the  fraud.  Jones  t.  Dan- 
forth  (Neb.),  99  N.  W.  496. 

TPoet,  §  1437.  The  statute  of 
limitations  begins  to  run  against 
an  instrument  payable  at  maturity 
at  a  certain  time  and  place  on 
presentation,  though  there  is  no 
presentation.  Worth  v.  City  of 
Paducah,  25  Ky.  L.  Rep.  586,  76 
S.  W.  143. 

sAndress's  Appeal,  3  Out  Pa. 
421;  Milne's  Appeal,  3  Out.  Pa. 
483,  490;  De  Raismes  y.  De  Rais- 
mes,  70  N.  J.  L.  680.  60  Atl.  1133. 

•  Eagan  t.  KergiU,  1  Dem.  464; 
Bennett  y.  Lutz.  119  la.  215,  93  N. 
W.  288. 

loZuck  V.  Gulp,  59  Gal.  142. 
And  see  Robertson  v.  Dunn,  87  N. 
C.  191;  Moore  y.  Greene  Commis- 
sioners, 87  N.  C.  209;  Emerick  y. 
Chesrown,  90  Ind.  47;  Rucker  y. 
Maddox,  114  Ga.  899,  41  S.  E.  68. 
Where  demand  for  performance  Is 
a  condition  precedent  to  an  action, 
statute  runs  from  date  upon  which 
the  right  to  make  the  demand  was 
complete.  Jenkins  y.  Dewar,  112 
Tenn.  684,  82  S.  W.  470;  cf:  Sheaf 
V.  Dodge,  161  Ind.  470,  68  N.  B. 
292. 

"The  reader  will  readily  And 
'any  desired  number  of  illustratiye 
cases  in  the  digests.  The  follow- 
ing are  among  them:  Moore  Com- 
missioners y.  MacRae,  89  N.  C.  95; 
Cooi>er  y.  Cooper,  61  Miss.   676; 


McMullen  y.  Raflerty,  89  N.  Y.  456; 
British  North  Amer.  Bank  y.  Mer- 
chants Bank,  91  N.  Y.  106!  Frank 
y.  Lanier,  91  N.  Y.  112;  Harring- 
ton y.  Keteltas,  92  N.  Y.  40;  Kent 
R.  R.  y.  Wilson,  5  Houst  49; 
Bickle  y.  Chrisman,  76  Va.  678; 
Bacon  y.  Riyes,  106  U.  S.  99;  Snl- 
liyan  y.  Dayis,  29  Kan.  28;  Car- 
penter y.  Union,  58  la.  335;  Amy 
y.  Dubuque,  98  U.  S.  470;  Beck  y. 
Tarrant,  61  Tex.  402;  Famham  v. 
Thomas,  56  Vt  33;  Goodnow  v. 
Stryker,  62  la.  221;  Brush  y.  Bar- 
rett, 82  N.  Y.  400,  37  Am.  R,  569; 
Vaughan  y.  Hines.  87  N.  C.  445; 
Nat  Bank  y.  Trimble,  40  Ohio  St 
629;  Kramer  y.  Carter,  136  Mass. 
504;  Rous  y.  Walden,  82  Ind.  238 
Toriam  y.  McClure,  83  Ind.  310 
Holloway  y.  Turner,  61  Md.  217 
Glenn  y.  Williams,  60  Md.  93 
Harmon  y.  Page,  62  Cal.  448 
Webb  y.  Smith,  40  Ark.  17;  LitUe 
Rock,  etc  Ry.  y.  Chapman,  39  Ark. 
463,  43  Am.  R.  280;  Bonner  y. 
Young,  68  Ala.  35;  Adams  y. 
Jones,  68  Ala.  117;  Long  y.  Yan- 
ceyyille  Bank,  90  N.  C.  405;  Suber 
y.  Chandler,  18  S.  C.  526;  Lane  y. 
Farmer,  11  Lea,  568;  Sturgis  y. 
Preston,  134  Mass.  372;  Tlleston 
y.  Brookline,  134  Mass.  438; 
School  District  y.  School  District 
105  111.  653;  Newton  y.  Hammond, 
38  Ohio  St  430;  Page  y.  Page,  143 
Cal.  602,  77  Pac  452. 
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§  1355.  Particular  claim. — On  a  suit  for  a  particular  claim, 
the  Statute  of  Limitations  will  not  be  deemed  to  have  begun 
to  run  against  it  until  the  right  to  sue  therefor  accrued;  though 
the  plaintiff  might  have  earlier  maintained  an  action  on  a  dif- 
ferent claim,  operating  to  bar  in  part  or  in  full  the  present  one. 
For  example,  if,  after  a  trespass,  rendering  the  wrong-doer 
liable  to  a  suit  for  damages,  he  promises  to  pay  them,  the  stat- 
ute does  not  nm  against  this  promise  until  it  is  made,  though 
it  does  run  against  the  original  trespass.^^  In  like  manner, 
though  the  attorney  in  a  cause  has  the  right  to  withdraw  and 
collect  from  his  client  compensation  for  services  rendered,  still, 
if  he  does  not,  the  Statute  of  Limitations  does  not  commence 
its  effect  upon  his  bill  until  his  services  are  ended  by  the  ren- 
dition of  final  judgment.^'  And  other  cases  of  continuous  em- 
ployment, within  this  principle,  are  therefore  also  within  this 
rule.^* 

§  1356.  Continuing  to  run. — ^After  the  statute  has  begun  to 
nm,  it  in  most  circumstances  so  continues,  notwithstanding  a 
subsequent  obstacle  to  the  suit,  unless  an  express  exception  in 
the  statute  otherwise  provides.^'    Especially, — 

§  1357.  Not  knowing. — One's  ignorance  of  the  facts  giving 
him  a  cause  of  action  against  another — as,  for  the  latter 's  un- 
disclosed neglect  ^*  or  breach  of  trust,^^  or  having  become  able 


isFamham  v.  Thomas,  56  Vt 
33.  And  see  McCombs  v.  Guild, 
9  Lea,  81. 

13  Eliot  V.  Lawton,  7  Allen,  274, 
83  Am.  D.  683;  Adams  v.  Fort 
Plain  Bank,  36  N.  T.  255;  Fenno 
y.  English,  22  Ark.  170;  Walker 
V.  Goodrich,  16  111.  341;  Lichty  v. 
Hugus,  5  Smith,  Pa.  434;  Martin- 
dale  V.  Falkner.  2  C.  B.  706; 
^niitehead  v.  Lord,  7  Exch.  691; 
Day  is  v.  Smith,  48  Vt.  52;  Noble 
V.  Bellows,  53  Vt.  527. 

i«  Sulliyan  y.  Davis,  29  Kan.  28; 
Jones  y.  Grand  Trunk  Ry.,  74  Me. 
356;  Smith  v.  Velie,  60  N.  Y.  106; 
Hastie  y.  Aiken,  67  Ala.  313.  Stat- 
ute does  not  run  against  benefi- 
ciary of  an  express  continuing 
trust  and  in  favor  of  his  trustee. 
Algelt  V.  Elmendorf  (Tex.  Civ. 
App.),  86  S.  W.  41.  But  it  does 
run  against  actions  to  enforce  im- 


plied trusts.  Dunn  v.  Dunn,  137 
N.  C.  533,  50  S.  B.  212. 

ift  Bishop,  Stat  Crimes,  §  261a; 
Peoria  v.  Gordon,  82  111.  435;  Un- 
derhill  v.  Mobile  Fire  Dept  Ins. 
Co.,  67  Ala.  45;  Milne's  Appeal,  3 
Out.  Fa.  483;  Hunton  v.  Nichols, 
55  Tex.  217;  Kistler  v.  Hereth,  75 
Ind.  177,  39  Am.  R.  131.  When 
the  statute  had  commenced  to  run 
against  a  decedent,  the  minority 
of  his  heirs  does  not  prevent  the 
running  of  the  statute  against 
them.  Castro  v.  Geil,  110  Cal.  292, 
42  Pac.  804. 

le  Short  v.  McCarthy,  8  B.  6  Aid. 
626;  Howell  v.  Toung,  5  B.  6  C. 
259;  Brown  v.  Howard,  2  Brod.  6 
B.  73;  Crawford  v.  Gaulden,  83 
Ga.  173;  Sinclair  v.  8.  C.  Bank, 
2  Strob.  344. 

17  Cole  V.  McGlathry,  9  Greenl. 
131. 
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to  pay  what  he  had  promised  when  he  should  be  so/*  or  for  an 
unknown  defect  in  a  title  which  he  had  warranted,^'  or  the 
like — ^will  not,  in  a  court  of  law,  prevent  or  intercept  the  run- 
ning of  a  limitations  statute  which  has  no  clause  excepting  this 
sort  of  case."   But — 

§  1358.  Fraudulent  concealment. — ^Equity,  under  its  juris- 
diction to  suppress  frauds,*^  will  in  proper  circumstances  re- 
strain the  party  from  setting  up  the  statute,  or  will  hold  its 
running  to  commence  only  after  knowledge,  or  will  postpone 
its  operation,  or  otherwise  deal  with  it,  in  such  manner  and 
to  such  extent  as  equitable  principles  require,  so  that  the  other 
party  shall  not  be  defrauded ,-  and  some  of  the  statutes  in  terms 
run  only  from  the  time  when  a  fraudulently  concealed  right 
becomes  known  to  the  person  suing.**    This  equitable  rule  is 


i«  Waters  v.  Thanet,  2  Q,  B.  757. 

i»  Leonard  ▼.  Pitney»  5  Wend.  30. 

20  Foster  t.  Risen,  17  Grat  321; 
Campbell  y.  Long,  20  la.  382;  Mar- 
tin V.  Decatur  Bank,  31  Ala.  116; 
Hartford  Bank  y.  Waterman,  26 
Conn.  824;  Bossard  y.  White,  9 
Rich.  Eq.  483;  Davis  y.  Cotten,  2 
Jones  ESq.  430;  Reading  y.  Read- 
ing, 1  Halst  186;  WlUiams  y. 
,  Pomeroy  Coal  Co.,  37  Ohio  St 
583,  589;  Peak  y.  Buck,  3  Baxter, 
71;  Dayis  v.  Boyett,  120  Ga.  649, 
48  S.  B.  185,  66  U  R.  A.  258.  A 
party  cannot  defer  the  running  of 
limitations  by  his  own  negligence. 
Ryan  y.  Wbodin,  9  Idaho,  525,  75 
Pac.  261. 

91  Compare  with  ante,  §  1237. 

22  Gibbs  y.  GuUd,  8  Q.  B.  D.  296; 
Haymore  y.  Tadkin  Commission- 
ers, 85  N.  C.  268;  Biggs  y.  Lexing- 
ton, etc.  R.  R.,  79  Ky.  470;  DufBtt 
V.  Tuhan,  28  Kan.  292;  Ossipee  y. 
Grant,  59  N.  H.  70;  Somerset  Free- 
holders y.  Veghte,  15  Vroom,  ^09; 
Clews  y.  Traer,  57  la.  459;  Reed 
V.  Minell,  30  Ala.  61;  Pendergrast 
V.  Foley,  8  Ga.  1;  Walker  y. 
Walker,  25  Ga.  76;  Frankfort 
Bank  y.  Markley,  1  Dana,  373;  Un- 
derbill y.  Mobile  Fire  Dept.  Ins. 
Co.,  67  Ala.  45;  Connoly  y.  Ham- 
mond, 58  Tex.  11;  Frey  y.  Ault- 
man,  30  Kan.  181;  Torrence  y.  Al- 


exander, 85  N.  C.  143;  Conner  y. 
Goodman,  104  lU.  365;  Hannan  t. 
Looker,  73  Mo.  622;    Yniestra  v. 
Tarleton,  67  Ala.  126;   Harrell  v. 
Kelly,  2  McCord,  426;   Wilcox  t. 
Jackson,  57  la.   278;    Gregory  t. 
Spicker,  110  Cal.  150,  42  Pac.  576, 
52   Am.  8t   Rep.   70;    Battorf  t. 
Lewis,  121  la.  27.  95  N.  W.  262. 
Concealment  and  fraud  constitute 
an  implied  exception  to  the  stat- 
ute of  limitations  and  a  party  who 
wrongfully  conceals  material  facts, 
and  thereby  preyents  a  discoTery 
of  his  wrong,  or  the  fact  that  a 
cause  of  action  has  accrued  against 
him,  is  not  allowed  to  take  advan- 
tage of  his  own  wrong  by  setting 
up  the  statute.    A.  T.  &  S.  F.  Ry. 
Co.  y.  Atchison  Grain  Co.  (Kan.), 
70  Pac.  933;   Eising  y.  Andrews, 
66  Conn.  58,  33  Atl.  585.     In  eq- 
uity  the   statute   begins    to   run 
from  the  time  of  the  discoyery  of 
the  fraud  or  from  when  by  rea- 
sonable  diligence   it  might  have 
been  discoyered.  Crawford's  Adm'r 
y.  Smith's  Bx'r,  93  Va.  623,  23  S. 
E.  235.    And  if  action  is  brought 
more  than  the  statutory  time  after 
the  fraud  occurred,  plaintift  must 
affirmatiyely  show  both  that  he 
discoyered  such  fraud  within  the 
required  time,  and  that  he  oould 
not,  by  reasonable  diligence,  have 
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now,  in  England,  applied  likewise  by  command  of  a  statute  in 
the  courts  of  law,"  and  it  is  believed  to  be  so  also  in  some  of 
our  States." 

§  1359.  Renewed  promise. — ^When,  either  in  fact  or  by 
operation  of  law,**  the  promise  in  a  contract  has  been  by  the 
party  renewed,, the  statute  begins  to  run  against  this  new  prom- 
ise only  from  the  time  when  an  action  upon  it  can  be  main- 
tained. This  doctrine  is  of  wide  effect;  and,  as  it  stands  in 
these  general  terms,  is  unquestioned.  Yet  the  decisions  upon 
some  of  its  applications  are  quite  discordant.  To  follow,  at 
least,  the  better  opinion, — 

§  1360.  Promise  after  statntory  bar — ^Before— (Nature  of 
bar). — ^In  another  connection  *•  we  saw  that,  when  the  bar  has 
become  complete  by  a  full  lapse  of  the  statutory  time,  it  oper- 
ates differently  from  the  party's  release,  where  a  renewal  of  the 
promise  does  not  revive  the  obligation  unless  a  fresh  consid- 
eration is  added  thereto.'^  The  statutory  bar  is  the  law's  tender 
to  the  defendant  of  a  benefit,  which  he  may  accept  or  reject  as 
he  chooses;"  and,  if  he  makes  a  new  promise,  he  thereby 
waives  this  benefit,**  and  he  is  holden  by  virtue  of  the  old  con- 
sideration.**    A  fortiori,  the  same  consequence  follows  a  re- 


discovered it  sooner.  German  Se- 
curity Bank  v.  Columbia  Finance 
ft  Trust  Co.,  27  Ky.  Law  Rep.  681, 
85  S.  W.  761. 

tsQibbs  V.  Guild,  supra. 

24  Ante,  §§  732,  1348. 

2s  Moore  v.  Bank  of  Columbia, 
6  Pet  86;  Bell  v.  Morrison,  1  Pet. 
361.  A  promise  implied  by  law 
from  the  receipt  of  the  proceeds 
of  sale  after  a  conversion  of  chat- 
tels may  be  revived  by  a  new 
promise,  so  as  to  avoid  the  statute 
of  limitations.  Moses  v.  Taylor, 
6  Mackey,  256.  The  written  ac- 
knowledgment or  promise  to  pay 
the  debt  in  order  to  avoid  the 
statute  of  limitations,  must  be  in- 
tentionally made  for  that  purpose. 
Davis  V.  Davis,  98  Me.  135,  66  Atl. 
588. 

MAnte,  §  96. 

tTAnte,  §  99. 

M  Borders  v.  Murphy,  78  111.  81, 
But  public  officials  like  mayor  and 
council  of  a  city,  cannot  without 


legislative  authority,  extend  its 
liability  for  its  indebtedness  be- 
yond the  express  terms  of  its 
bonds,  so  as  to  remove  the  bar  of 
the  statute.  Wurth  v.  City  of  Pa- 
ducah,  25  Kyi  L.  Rep.  586,  76  S. 
W.  143.  An  action  of  tort  once 
barred  by  limitation  cannot  like 
an  action  on  contract  be  removed 
by  either  an  express  or  implied 
agreement  Holtham  v.  City  of 
Detroit,  136  Mich.  17,  10  Det  Leg. 
N.  933,  98  N.  W.  764. 

MAnte,  §§  791,  803,  806. 

•oAnte,  §§  94-100;  Norton  v. 
Shepard,  48  Conn.  141,  40  Am.  R. 
157;  McClintic  v.  Layman,  12 
Bradw.  356;  Abrahams  v.  Swann, 
18  W.  Va.  274,  41  Am.  R.  692; 
Trumball  v.  Tilton,  1  Fost  N.  H. 
128;  Bush  v.  Barnard,  8  Johns. 
407;  Dean  v.  Hewit,  6  Wend.  257; 
Trustees  of  St.  Marks  E3v.  Luth- 
eran Church  V.  Miller,  99  Bfid.  23, 
57  Aa  644. 
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newal  of  the  promise  daring^  the  numin^  of  the  statute.*^  It 
must  be  to  the  party  himself  or  his  agent,  or  to  one  who  is  to 
communicate  it  to  him ;  ■*  or  probably,  within  a  doctrine  here- 
tofore explained,'*  it  will  suffice  if  made  to  any  person  with  the 
intent  that  the  other  shall  act  thereon.**    Moreover, — 

§  1361.  Promise  created  by  law. — ^For  this  purpose,  a  new 
promise  created  by  the  law  is  equally  effectual  with  an  express 
one.**  As  to  which,  the  only  doubt  is,  xmder  what  circum- 
stances the  law  will  create  a  new  promise.  But  it  is  abundantly 
settled  in  authority,  and  is  equally  plain  in  reason,  that  it  will 
whenever  there  is  a — 

§  1362.  Fresh  acknowledgment. — ^Under  the  rule  that  the 
law  creates  a  promise  from  one  to  pay  to  another  whatever  it 
deems  to  be  owing,**  if,  at  any  time,  a  debtor  makes  to  his 
creditor  a  fresh  acknowledgment  of  the  debt,  the  law  adds 
thereto  his  promise  to  pay  it;  and  the  statute  commences  a 
fresh  running  from  the  time  when  an  action  is  maintainable  on 
this  new  promise.*^  But,  contrary  to  various  old  cases  which 
have  been  overruled,  the  acknowledgment  must  be  of  a  sort 


SI  Malone  v.  Searight,  8  Lea,  91; 
Hammond  v.  Smith,  33  Beav.  452, 
10  Jur.  N.  B.  117;  Steel  v.  Steel, 
2  Jones,  Pa.  64;  Carlton  v.  Lud- 
low Woollen  Mill,  27  Vt  496; 
Noyes  v.  Hall,  28  Vt.  645. 

82Kirby  v.  Mills,  78  N.  C.  124, 
24  Am.  R.  460;  Parker  v.  Shuford, 
76  N.  C.  219;  Teessen  v.  Camblln, 
1  Bradw.  424;  Bachman  t.  Roller, 
9  Baxter,  409,  40  Am.  R.  97;  Fu- 
qua  Y.  Dinwiddle,  6  Lea,  645. 

88  Ante,  §§  1219-1221,  1227. 

8«For  csuses  more  or  less  per- 
tinent, see  Utz  v.  Utz.  34  La.  An. 
752  Smith  v.  Campbell,  5  Harring. 
Del.  380;  Whitney  v.  Bigelow,  4 
Pick.  110;  St  John  v.  Garrow,  4 
Port  223,  29  Am.  D.  280;  Fort 
Scott  V.  Hickman,  112  U.  S.  150; 
Maxwell  y.  Reilly,  11  Lea,  307; 
Nashville  t.  Toney,  10  Lea,  643. 
Where  a  debt  Is  barred  by  the 
statute  of  limitations,  a  subse- 
quent promise  ot  acknowledgment 
is  equally  operative  and  effective 
to  restore  the  remedy,  whether 
made  to  a  stranger,  or  to  the 
creditor    himself,    or    his    agent 


Stewart  y.  Garrett,  66  Md.  892,  6 
Atl.  324,  67  Am.  R.  333.  See  City 
of  Fort  Scott  y.  Hickman,  112  U. 
S.  160.  6  Sup.  Ct  66,  28  L.  Ed. 
636. 

"Ante,  §  1369;  Norton  v.  Shep- 
ard,  48  Conn.  141,  142,  40  Am.  R. 
167. 

8«  Ante,  §  204. 

«T  Walsh  y.  Mayer,  111  U.  S.81; 
Bateman  y.  Plnder,  3  Q.  B.  674; 
Phillips  y.  Phillips,  3  Hare,  281, 
299;  Yea  y.  Fouraker,  2  Bur.  1099; 
Bucket  V.  Church,  9  Car.  A  P.  209; 
Lloyd  V.  Maund,  2  T.  R.  760,  762; 
Black  y.  Reybold,  3  Harring.  Del. 
628;  Porter  y.  Hill,  4  Qreenl.  41; 
Ross  V.  Ross,  20  Ala.  105;  Murray 
V.  Coster,  20  Johns.  676,  686,  11 
Am.  D.  333;  Elder  y.  Dyer,  26 
Kan.  604,  40  Am.  R.  820;  Palmer 
y.  Gillespie,  14  Norris,  Pa.  340, 
40  Am.  R.  667;  Hannah  y.  Haw- 
klnsTs  Lea,  240;  Pope  y.  Andrews, 
90  N.  C.  401;  Custy  y.  Donlan, 
159^Mass.  245,  34  N.  E.  860,  38 
Am.  St  Rep.  419.  Promises  made 
before  a  debt  Is  barred  serve  to 
extend  the  period  of  limitation  by 
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on  which  the  law  can  raise  the  new  promise ;  •*  as,  for  example, 
that  the  debt  remains  due.'*  The  later  English  and  some  of 
the  American  statutes,  moreover,  reject  the  acknowledgment 
or  fresh  promise  unless  it  is  in  writing,  but  they  do  not  other- 
wise modify  the  law  of  the  Bubject.*^  A  particular  form  of 
iicknowledgment  is-^ 

§  1363.  Part  payment. — ^If  a  debtor  pays  interest,  or  pays 
a  part  of  the  debt  under  circumstances  involving  an  admis- 
sion of-  the  whole,  he  thereby  makes  the  acknowledgment  which 
takes  the  remainder  out  of  the  previously-running  statute.*^ 
But  a  simple  payment  of  a  given  sum  is  no  acknowledgment 
that  more  is  due.^^  Nor  is  a  payment  sufficient  though  accom- 
panied by  a  recognition,  from  one  not  authorized  thus  to  bind 
the  party.*'    Nor,  where  a  Sunday  contract  would  be  invalid. 


cutting  off  the  antecedent  time. 
Rankin  v.  Anderson,  24  Ky.  L. 
Rep.  647,  69  S.  W.  705.  So  held 
as  to  an  acknowledgment  by  a  ben- 
eficial association  through  its  offi- 
cers authorized  to  settle  claims 
against  it  for  death  benefits. 
Dearborn  v.  G.  L.  of  A.  O.  U.  W., 
138  Cal.  668,  72  Pac  154. 

8»  Purdy  v.  Austin,  3  Wend.  187, 
190;  Riggs  v.  Roberto,  85  N.  C. 
151,  39  Am.  R.  692;  Clementoon  v. 
Williams,  8  Cranch,  72;  Wetzell 
V.  Bussard,  11  Wheat  309;  Buck- 
master  V.  Russell,  10  C.  B.  n.  s. 
745.  8  Jur.  w.  s.  155;  Fuqua  ▼. 
Dinwiddle,  6  Lea,  645,  648;  Green 
V.  Humphreys,  26  Ch.  D.  474.  The 
language  of  some  of  the  cases 
seems  to  imply  that  the  acknowl- 
edgment must  be  of  a  sort  indi- 
cating the  defendant's  actual  in- 
tention, or  promise  in  fact,  to  pay. 
But  an  examination  of  our  chap- 
ter on  created  contracto,  ante,  § 
181  et  seq.,  will  satisfy  any  care- 
ful reader  that  such  cannot  be  the 
rule. 

>•  Bangs  V.  Hall,  2  Pick.  368,  13 
Am.  D.  437;  Perley  v.  Little,  3 
Greenl.  97;  Deshon  v.  Eaton,  4 
Oreenl.  413;  Weston  v.  Hodgkins, 
136  Mass.  326,  327;  Hill  v.  Hill, 
€1  S.  C.  134,  28  S.  E.  309;  Lam- 
bert ▼.  Doyle,  li7  Ga.  81,  43  S.  B. 
4ie. 


*o  Haydon  v.  Williams,  4  Moore 
ft  P.  811,  7  Bing.  163;  Dickenson 
v.  Hatfield,  5  Car.  ft  P.  46. 

41  Walker  v.  Wait,  50  Vt  668; 
Cuculla  T.  Itemandez,  103  U.  S. 
105;  U.  S.  V.  Wilder,  13  Wall.  254; 
Engmann  v.  Immel,  59  Wis.  249; 
Glick  V.  Crist,  37  Ohio  St.  388; 
Kaufman  y.  Broughton,  31  Ohio 
St  424;  Buxton  v.  Edwards,  134 
Mass.  567;  McGehee  v.  Greer,  7 
Port.  537;  Egery  v.  Decrew,  53 
Me.  392;  Barron  ▼.  Kennedy,  17 
Cal.  574;  Sanford  v.  Hayes,  19 
Conn.  591;  Whipple  v.  Stevens,  2 
Fost.  N.  H.  219;  Davis  v.  Cole- 
man, 7  Ire.  424;  Ilsley  ▼.  Jewett, 
2  Met.  168;  Cocker  v.  Cocker,  2 
Mo.  App.  451;  Hale  v.  Morse,  49 
Conn.  481;  Neish  v.  Gannon,  198 
111.  219,  64  N.  E.  1000;  but  see 
Patterson  v.  Neuer,  165  Pa.  66,  30 
Atl.  748.  In  the  absence  of  re- 
butting evidence,  a  part  payment 
raises  a  presumption  that  the 
debtor  recognized  the  debt  and 
promised  to  pay  the  balance.  Gor- 
man V.  Pettus  ft  Buford,  72  Ark. 
76,  77  S.  W.  907. 

*2Lock  V.  Wilson,  9  Heisk.  784, 
10  Heisk.  441;  Harris  v.  Howard, 
56  vt  695. 

4s  Lewis  V.  Ford,  67  Ala.  143; 
Butler  V.  Price,  110  Mass.  97;  Lit- 
tlefield  V.  Littlefleld.  91  N.  Y.  203, 
43  Am.  R.  663;  Lang  v.  Gage,  65 
N.  H.  173,  18  Atl.  795. 
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will  a  payment  implying  a  promise  made  on  that  day  suffice;^ 
for,  in  such  a  case,  the  law  will  not  impose  on  one  an  undertak- 
ing which  it  forbids  him  to  assume  in  fact. 

§  1364.  Conditional. — ^A  conditional  promise  is  as  good  for 
the  purpose  under  contemplation  as  any  other;  but  the  party, 
to  recover  on  it,  must  prove  the  fulfilment  of  the  condition.** 

§  1365.  Against  whom. — Statutes  of  limitation  do  not  ran 
against  a  State  or  .the  United  States,  unless  by  express  words, 
which  they  do  not  ordinarily  contain.**  But  it  is  believed  that 
municipal  corporations  are  not  within  the  reason  of  tbis  rule, 
so  they  cannot  avail  themselves  of  it,  though  the  decisions  to 
this  proposition  are  not  quite  unanimous."*^ 

§  1366. '  In  conclusion. — Somethmg  further  on  this  subject 
will  appear  in  the  next  chapter.*'  The  foregoing  expositions 
relate  chiefly  to  those  principles  of  the  common  law  which  the 
courts  have  woven  into  the  interpretations  of  the  statutes.  Min- 
uter details  are  omitted.  It  would  not  be  within  the  plan  of 
this  work  to  expound  the  various  exceptional  clauses,  or  enter 
otherwise  into  discussions  of  fluctuating  terms. 

The  Doctrine  of  this  Chapter  restated. 

§  1367.  Natural  justice  dictates  that  differences  and  claims 
between  parties  shall  not  be  forever  open  to  litigation.  And 
the  unwritten  law  has  so  pronoimced,  but  not  by  rules  suffi- 
ciently exact  for  all  practical  purposes.  Thereupon  statutes 
have  stepped  in,  and  spoken  with  a  voice  more  distinct.  The 
interpretations  of  these  statutes  are  a  woof  of  the  common  law, 
driven  by  the  judicial  hand  through  the  warp  of  the  written 
provisions.  So  it  is  with  all  statutory  interpretation.  In  the 
present  instance,  the  courts  have  wavered  a  good  deal  in  the 
particulars ;  and  much  discord  has  appeared  in  the  weaving  of 
a  fabric  which,  even  now,  is  neither  quite  uniform  nor  free 
from  minor  defects. 


44CIapp  V.  Hale,  112  Mass.  368, 
17  Am.  R.  Ill;  Whitcher  v.  Mc- 
Connell,  59  N.  H.  470. 

M  Tanner  v.  Smart,  6  B.  &  C. 
603;  Stowell  v.  Fowler,  59  N.  H. 
585;  Meyerhoff  v.  Froehlich,  4  C. 
P.  D.  63;  Boone  v.  A'Hern,  98  111. 
App.  610;  Lusher  v.  Hassard,  20 
Times  Law  K.  563. 

«« Bishop,  Stat  Crimes,  §§  103, 
142,  note;    Swann  v.  Llndsey,  70 


Ala.  507,  519;  U.  Q.  v.  Spiel,  8  Mc- 
Crary,  107;  U.  S.  v.  Southern 
Colo.  Coal,  etc.  Co.,  18  Fed.  273, 
6  McCrary,  663. 

«T  Bishop,  Stat  Crimes,  S  103a; 
Gaines  ▼.  Hot  Springs,  39  Ark. 
262;  Coleman  ▼.  Thurmond,  5S 
Tex.  514;  Forsyth ^r.  Wheeling,!^ 
W.  Va.  318;  Oxford  v.*  Columbia, 
38  Ohio  St  87.  ^ 

*«PoBt  8§  1409-1411. 
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CHAPTER  UV. 

THB  OONTRACT  AS  AFFECTED  BT  THE  CONFLICTINa  LAWS  OF 

DIFFERENT  JURISDICTIONa 

S  1369.  Introduction. 

1869-1371.  In  general. 

1872-1389.  Inception  of  contract 

1890-1398.  Interpretation  and  effect 

1399-1402.  Discharge. 

1403-1411.  Procedure  for  enforcement 

1412.  Doctrine  of  chapter  restated. 

§  1368.  How  chapter  divided. — We  shall  consider,  I.  The 
doctrine  in  general ;  II.  The  inception  of  the  contract ;  HE.  The 
Interpretation  and  effect  of  the  contract;  lY.  Its  discharge; 
V.  The  procedure  for  its  enforcement. 

I.    The  Doctrine  in  General. 

§  1369.  Nature  of  topic. — ^This  chapter  pertains  to  what,  in 
legal  language,  is  commonly  termed  the  conflict  of  laws,  or  pri- 
vate international  law.  The  entire  subject  is  of  wide  extent, 
and  within  it  are  many  disputed,  perhaps  diflScult,  questions. 
But  of  the  part  which  concerns  contracts,  the  leading  rules  are 
simple,  and  they  may  be  shortly  stated.  Some  of  their  sec- 
ondary applications  are  not  so  plain,  but  our  contracted  space 
will  not  permit  us  to  trace  them  far  in  this  chapter. 

§  1370.  International  law — Comity. — ^Among  the  necessities 
of  our  being  is  the  law  of  nations,  regulating  the  intercourse 
of  the  various  sovereigns,  sovereignties,  and  their  subjects  with 
one  another.  It  constitutes  a  part  of  the  unwritten  law  of 
every  people,  and  even  the  domestic  statutes  are  interpreted  as 
limited  and  controlled  thereby.^  One  of  the  doctrines  of  this 
law  is  ordinarily  termed  the  comity  of  nations,  an  expression 
objected  to  by  some  as  not  quite  accurate,  yet  by  others  fully 
approved ;  *  the  meaning  whereof  is,  that  the  tribunals  of  every 

11   Bishop,  Crlm.  Law,  §§   14,     it.  b.  483,  affirmed  3  De  6.  F.  4k 
124;  Bishop,  Written  Laws,  §  141;      J.  217,  7  Jur.  n.  s.  639. 
Austria  v.  Day,  2  Glf.  628,  7  Jur.         «  Story,  Conf.  Laws,  8§  28-38. 
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nation  will,  of  "comity,"  where  no  domestic  considerations  for- 
bid, give  effect  to  the  rights  which  litigants  have  acquired 
under  the  laws  of  other  nations.' 

§  1370a.  This  rule  of  ''comity"  has  a  distinction  under  the 
American  system  of  government  between  states,  which  does  not 
pertain  to  international  law,  in  the  more  general  sense  of  that 
phrase.  It  is  true,  that  mere  contract  rights  acquired  in  one 
State  will  be  enforced  or  not  in  another  State  upon  the  same 
principle  as  those  acquired  in  another.  If  there  are  any  ex- 
ceptions to  this  statement  they  are  hardly  possible  of  general- 
ization. But  what  is  commonly  known  as  ''the  faith,  and 
credit  clause"  of  our  Federal  constitution  makes  a  difference 
between  judgments  of  one  State  in  another  and  those  of  one 
nation  in  the  courts  of  another.  The  former  have  that  con- 
clusiveness in  each  state  that  those  there  rendered  have.  The 
latter  are  re-examinable,  but  to  what  extent  it  is  not  pertinent 
here  to  inquire.  If  they  are  re-examinable  to  any  extent,  how- 
ever, it  is  evident  that,  if  the  contract  upon  which  they  are 
based  is  forbidden  by  domestic  policy,  they  will  secure  no  rec- 
ognition.*   Whence  the  following — 

§  1371.  Resulting  doctrines — (Lex  led— Lex  fori).— A 
-court,  called  upon  to  enforce  a  contract  made  in  another  State 
or  country,  tests  its  validity  by  the  foreign  law  except  where 
domestic  policy  forbids."    Not  that  in  any  proper  sense  the 


s  1  Bishop,  Mar.  ft  Div.  SS  361. 
362;  2  lb.  §  163a,  note,  176;  Dia- 
mond Match  Co.  V.  Powers,  61 
Mich.  145;  Lewis  v.  Woodfolk,  2 
Baxter,  25;  Donovan  v.  Pitcher, 
53  Ala.  411;  Stevens  v.  Brown,  20 
W.  Va.  450;  Zlpcey  v.  Thompson, 
1  Gray,  243,  245;  Palmer  v.  Palm- 
er, 26  Utah,  31,  72  Pac.  3,  61  L. 
R.  A.  641;  Ramsey  y.  R.  R.  Co., 
203  Pa.  579,  53  Atl.  495. 

*  Hilton  V.  Guyot.  159  U.  S.  113; 
McDonald  y.  Grand  Trunk  R.  R. 
Co.,  71  N.  H.  448,  52  Atl.  982,  59 
L.  R.  A.  448,  93  Am.  St  Rep.  550; 
Fisher  v.  Fielding,  67  Conn.  91, 
34  Atl.  714,  32  L.  R.  A.  236. 

&  Evans  v.  Anderson,  78  111.  558; 
Collins  Iron  Co.  v.  Burkham,  10 
Mich.  283;  Evans  v.  Kittrell,  33 
Ala.    449;    Bank   of   Augusta   t. 


Earle,  18  Pet  519;  Roubicek  t. 
Haddad,  67  N.  J.  L.  522,  51  AU. 
938;  Bartlett  t.  Collins,  109  Wis. 
477,  85  N.  W.  703;  The  Kensing- 
ton, 183  U.  S.  263,  22  Sup.  Ct  102, 
46  L.  ed.  190.  But  if  the  cause  of 
action  accrued  in  a  state  where 
the  contract  was  made  and  was 
there  valid,  the  forum  will  en< 
force  the  right  thus  acquired  how- 
ever it  is  opposed  to  the  policy 
of  the  form.  C,  C,  C.  ft  St  U 
Ry.  Co.  V.  Druien,  26  Ky.  Law 
Rep.  103,  80  S.  W.  778.  The  ca- 
pacity of  parties  to  contract  is  de- 
termined hy  the  law  of  the  place 
where  the  contract  was  made. 
Union  Nat  Bank  y.  Chapman.  169 
N.  Y.  538,  62  N.  B.  672;  Baer  v. 
Terry,  108  La.  597,  32  So.  353. 
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foreign  law  controls  the  tribunal ;  but,  being  duly  proved,*  it  is^ 
by  that  portion  of  its  own  law  which  is  termed  international, 
made  domestic  for  the  purpose.''  The  discharge  of  a  contract,, 
if  by  the  party,  depends  on  the  law  of  the  place  where  given ; 
if,  by  the  act  of  the  law,  there  must  also  be  a  jurisdiction  over 
the  question,  and  this  is  commonly,  but  not  always  exclusively, 
in  the  place  where  the  contract  was  made  or  to  be  perf ormed.* 
But  the  procedure  to  enforce  a  right — in  other  words,  the  rem- 
edy— ^is  no  part  of  the  right  itself ;  without  wrong  to  litigants,, 
it  may  be  varied  from  time  to  time  even  after  the  cause  of  ac- 
tion has  arisen,*  for  which  reason,  and  because  a  court  cannot 
substitute  a  foreign  practice  for  its  own,  it,  with  whatever  else 
depends  on  it,  takes  the  same  forms  as  though  the  cause  were 
domestic.^*  Where  a  contract  is  made  in  one  country  to  be 
performed  in  another,  the  rule  of  following  the  intent  of  the 
parties  ^**  commonly  requires  it  to  be  interpreted  after  the 
law  of  the  latter.^*  These  propositions  are  subject  to  excep- 
tions and  explanations  which,  together  with  minuter  state- 
ments of  the  doctrine  itself,  will  now  be  given. 


n.    The  Inception  of  the  Contract 

§  1372.  Common  rule. — ^The  rule  on  this  subject  is  com- 
monly stated  to  be,  that  a  contract  valid  where  made  is  valid 
everywhere,  and  one  invalid  where  made  is  everywhere  in- 
valid.^* But  these  propositions  should  be  separately  examined ;. 
thus, — 

§  1373.    Valid  where  made: — 

Valid  everywhere. — Subject  to  exceptions  derivable  from  the 
reasoning  of  the  last  sub-title,  a  contract  good  in  the  State  or 


•  Crawford  v.  Wltten,  Lofft,  154; 
Male  y.  Roberta,  8  Esp.  163. 

7  1  Bishop,  Mar.  ft  Div.  S  867; 
Caldwell  v.  Vanvlissengen,  9  Hare, 
415,  425,  16  Jur.  115. 

8  Post,  H  1399-1402. 

•  Bishop,  Written  Laws,  SS  175, 
176. 

10  Ex  parte  Melboum,  Law  Rep. 
6  Ch.  App.  64,  69;  Trlmbey  v. 
Vignler,  1  Blng.  N.  C.  151,  158; 
Whlttemore  v.  Adams,  2  Cow.  626; 
Burchard  v.  Dunbar,  82  111.  450, 
25  Am.  R.  384;   ScovlUe  v.  Can- 


field,  14  Johns.  338,  840,  7  Am.  D. 
467. 
loaAnte,  S  380. 

11  Scudder  v.  Union  Nat.  Bank, 
91  U.  S.  406;  Bell  v.  Bruen,  1 
How.  U.  S.  169;  Farmer  v.  Ethe- 
ridge,  24  Ky.  L.  Rep.  649,  69  S. 
W.  761;  Brown  v.  Gates,  120  Wis. 
349,  98  N.  W.  205. 

12  2  Pars.  Cont  570.  This  is 
also  the  formula  of  the  books  In 
regard  to  marriage.  1  Bishop,. 
Mar.  ft  DiT.  SS  356,  370,  890. 
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country  of  its  inception  is  so  also  in  every  other  the  courts  of 
which  are  called  upon  to  enforce  it,  even  though  it  would  be 
void  had  it  been  entered  into  under  the  same  forms  in  the 
latter  locality.**  In  this  way,  the  domestic  tribunal  gives  effect 
to  rights  which  had  accrued  under  the  foreign  law."  For 
example,— 

§  1374.  Usury. — ^The  rates  of  interest,  and  the  consequence 
of  overstepping  them,  vary  in  our  States.  Thereupon,  if  a  con- 
tract reserving  interest  is  valid  in  a  State  where  made,  it  will 
be  enforced  by  the  courts  of  another  State  wherein,  had  it  been 
there  entered  into,  it  would  be  void  for  usury."    So, — 

§  1375.  Written  or  oral. — ^If,  in  a  State  where  an  oral  con- 
tract is  made,  it  is  good,  it  will  be  enforced  in  another  State 
or  country  the  statutes  whereof  require  the  like  contract  to  be 
in  writing.**    Again,— 


i>  Greenwood  v.  Curtis,  6  Mass. 
358,  4  Am.  D.  145;  Carnegie  v. 
Morrison,  2  Met  381,  387,  389; 
Stebbins  v.  Leowolf,  3  Cush.  137; 
Blanchard  v.  Russell,  13  Mass.  1, 
4,  7  Am.  D.  106;  In  re  Murray,  3 
Bankr.  Reg.  765;  Adams  v.  Gay, 
19  Vt.  358;  Crosby  v.  Berger,  3 
Edw.  Ch.  638;  Groves  v.  Nutt,  13 
La.  An.  117;  Huey's  Appeal,  1 
Grant,  Pa.  51;  Fergusson  v.  Fyfle, 
8  CI.  ft  F.  121;  Cubbedge  v.  Na- 
pier, 62  Ala.  518;  Foubert  T. 
Turst,  1  Bro.  P.  C.  129;  Lauten  v. 
Rowan,  59  N.  H.  215;  Rumsey  v. 
N.  Y.  ft  P.  R.  Co.,  203  Pa.  579,  53 
Atl.  495. 

1*  Ante,  §§  1370,  1371. 

iBPhilad.  Loan  Co.  v.  Towner, 
13  Conn.  249;  De  Wolf  v.  John- 
eon,  10  Wiheat.  367;  Commercial 
Bank  v.  King,  2  La.  An.  457; 
Robb  V.  Halsey,  11  Sm.  ft  M.  140; 
Davis  V.  Garr,  2  Selden,  124,  55 
Am.  D.  387;  Levy  v.  Levy,  28 
Smith,  Pa.  507,  21  Am.  R.  35; 
Scott  V.  Perlee,  39  Ohio  St.  63,  67, 
48  Am.  R.  421;  Bedford  v.  East- 
em  B.  ft  L.  Afis'n,  21  S.  Ct.  597, 
181  U.  S.  227,  45  L.  Ed.  834;  Whit- 
lock  V.  Cohn,  72  Ark.  83,  80  S. 
W.  14. 

i«  Story,    Conf.    Laws,    S    262; 


Scudder  t.  Union  Nat  Bank,  91 
U.  S.  406;  Forward  v.  Harris,  30 
Barb.  388;  Denny  v.  Williams,  6 
Allen,  1;  Carrington  v.  Brents,  1 
McLean,  167.  Compare  with  post, 
S  1384.  This  doctrine  is  believed 
to  apply  as  well  to  contracts  void- 
able in  the  State  or  country  in 
which  their  enforcement  is  sought 
as  to  those  which  are  there  void. 
Indeed,  the  bare  statement  would 
be  startling,  that  we  will  recog- 
nize the  validity  of  a  foreign  con- 
tract good  at  home,  though  our 
statutes  pronounce  the  same  sort 
of  domestic  contract  void;  yet,  if 
our  laws  declare  it  ixHdahle,  we 
will  hold  it  to  be  void.  But  an 
English  court  has  actually  taken 
this  distinction;  adjudging  to  be 
void  such  a  contract,  the  terms  of 
which  were  within  the  fourth  sec- 
tion of  the  English  Statute  of 
Frauds  (ante,  S  1232);  while  ad- 
mitting that,  if  it  were  void  in- 
stead of  voidable  by  the  English 
law,  it  would  be  tested  by  the  for- 
eign, and  accepted  in  England  as 
good.  The  reason  assigned  was, 
that  this  section  of  the  Statute  of 
Frauds  pertains  to  the  procedure 
(ante,  §  1371),  consequently  is 
controlling  as  well  In  the  case  of 
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§  1376.  Sunday  contract. — ^A  Sunday  contract,  good  by  the 
law  of  the  State  where  made,  will  be  enforced  in  another  State 
the  statutes  of  which  render  the  like  bargaining  invalid.^^ 

§  1377.  Distinction. — ^There  is  a  plain  distinction  between 
the  simple  enforcement  in  our  courts  of  a  foreign  contract 
valid  at  home,  notwithstanding  it  would  have  been  invalid  if 
made  here,  and  permitting  the  parties  to  such  a  contract  to 
come  upon  our  soil  and  here  do  the  thing  which  by  our  law 
is  wrongful.  No  government  will  or  should  suffer  this.  On 
the  other  hand,  the  laws  of  every  civilized  country  bind  all 
persons,  except  foreign  sovereigns  and  their  agents,  coming 
and  being  within  its  territorial  jurisdiction.^®  Out  of  this  dis- 
tinction grow  some  apparent — 

§  1378.  Exceptions  to  the  above  role. — The  exceptions  are 
a  little  broader  than  the  reason  just  stated  indicates,  it  not 
quite  covering  the  entire  ground.  They  are  stated  to  be  **that," 
to  quote  from  Fowler,  J.,  *' contracts  which  are  in  evasion  or 
fraud  of  the  laws  of  a  country,  or  of  the  rights  or  duties  of  its 
subjects;  which  are  against  good  morals,  or  against  religion, 
or  against  public  rights;  and  those  opposed  to  the  national 
policy  or  national  institutions;  are  deemed  nullities  in  every 
country  affected  by  such  considerations,  though  they  may  be 
valid  by  the  laws  of  the  place  where  they  are  made."^*  For 
it  is  little  else  than  repeating  what  has  just  been  said  to  add, 
that  no  government  will  or  should  allow  the  welfare  of  its  own 
subjects,  or  its  own  policy  or  interests,  to  be  subverted  by  for- 
eign laws.***    Hence, — 


a  foreign  as  of  a  domestic  con- 
tract Leroux  v.  Brown,  12  C.  B. 
807,  16  Jur.  1021.  It  is  submitted 
that,  on  a  question  of  this  sort, 
the  reason  of  the  distinction  be- 
tween law  and  procedure  should 
govern  rather  than  the  mere  for- 
mula of  the  doctrine;  and,  within 
the  reason  (ante,  §  1371),  as  ap- 
plied to  the  particular  question, 
this  section  refers  only  to  the  do- 
mestic contract,  and  does. not  for- 
bid the  giving  of  effect  to  the 
right  acquired  under  the  foreign 
law. 

IT  Swann  v.  Swann,  21  Fed. 
299.  See  Qauthier  v.  Ck)le,  17  Fed. 
716. 


i»l  Bishop,  Crim.  Law,  §§  124- 
134;  Bishop,  Written  Laws,  S  141. 

18  Bliss  V.  Brainard,  41  N.  H. 
256,  261;  copying,  in  substance, 
from  Story,  Conf.  Laws,  §  244. 

so  2  Bishop,  Mar.  Women,  §  677; 
Commonwealth  v.  Aves,  18  Pick. 
193;  Smith  v.  Godfrey,  8  Fost  N. 
H.  379,  61  Am.  D.  617;  Davis  v. 
Bronson,  6  la.  410;  Phinney  v. 
Baldwin,  16  111.  108,  61  Am.  D. 
62;  Chewning  v.  Johnson,  5  La. 
An.  678,  52  Am.  D.  610;  Green- 
wood V.  Curtis,  6  Mass.  358,  377, 
4  Am.  D.  145;  Windsor  v.  Jacob, 
2  Tyler,  192;  Donovan  v.  Pitcher, 
53  Ala.  411;  RousiUon  v.  Rousil- 
lon,  14  Ch.  D.  361;  Hope  v.  Hope, 
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§  1379.  Evading. — ^In  an  ordinary  contracting,  contrary  in 
some  degree  to  the  rule  in  marriage,'^  courts  will  not  permit 
the  laws  under  which  they  sit  to  be  intentionally  evaded  or 
overridden.  If,  therefore,  parties  in  one  State  make  a  con- 
tract which  in  its  nature  must  be  performed  in  another, — or 
which,  in  fact,  they  mean  shall  be  so  performed,  as  shown  by 
its  terms,  or  otherwise, — ^the  tribunals  of  the  latter  locality 
will  not  give  it  effect,  unless  it  is  valid  as  tested  by  their  own 
domestic  laws."    For  example, — 

§  1380.  Smnggling  contract. — A  contract  made  abroad,  to 
smuggle  dutiable  goods  into  the  United  States,  will  be  treated 
as  void  by  our  courts." 

§  1381.  Champerty. — ^If,  in  France  where  champerty  is  per- 
mitted, an  American  lawyer  bargains  to  carry  on  a  suit  in  one 
of  our  States  wherein  it  is  unlawful,  to  receive  for  his  compen- 
sation one  half  of  what  he  gets,  the  courts  of  such  State  will 
give  no  effect  to  the  contract."    Still, — 

§  1382.  Place  of  performance. — ^The  mere  fact  that  the  place 
meant  for  the  performance  of  a  contract  is  in  another  State 
does  not  render  it  invalid  in  the  latter.  It  is  so  if  violative  of 
the  law  or  policy  there  prevailing,  otherwise  it  is  good." 


8  De  G.  M.  ft  G.  731,  3  Jvr.  N.  s. 
454;  Union,  etc  CJo.  v.  Brie  Ry., 
8  Vroom,  23;  Klinck  y.  Price,  4 
W.  Va.  4,  6  Am.  R.  268;  Fenton 
y.  Livingstone,  3  Maoq.  H.  L.  Cas. 
497;  Palmer  y.  Palmer,  26  Utah, 
31,  72  Pac.  3,  61  L.  R.  A.  641; 
Parker  y.  Bdoore,  115  Fed.  799,  53 
C  C  J^  369. 

n  1  Bishop,  Mar.  ft  Diy.  S§  855- 
389;  2  Bishop,  Mar.  Women,  {  679 
et  seq. 

tt  Lewis  y.  Headley,  36  ill.  433, 
87  Am.  D.  227;  Cameal  y.  Day, 
Litt  Sel.  Cas.  492;  Maguire  y. 
Pingree,  30  Me.  508;  Kanaga  y. 
Taylor,  7  Ohio  St  134,  142,  70  Am. 
D.  62;  Thompson  y.  Ketcham,  4 
Johns.  285;  McCandlish  y.  Cruger, 
2  Bay,  377;  Jewell  y.  Wright,  30 
N.  Y.  259,  86  Am.  D.  372;  Touro 
y.  Casein,  1  Nott  ft  McC.  173,  9 
Am.  D.  680;  Strieker  y.  Tinkham, 
35  Ga.  176,  89  Am.  D.  280;  Wooten 
y.  Miller,  7  Sm.  ft  M.  380.     See 


Chic  B.  ft  Q.  R.  Co.  y.  Gardiner,. 
51  Neh.  70,  70  N.  W.  508. 

ss  Story,  Conf.  Laws,  S  246,  re- 
ferring to  Holman  y.  Johnson, 
Cowp.  341;  Armstrong  y.  Toler,ll 
Wheat  258;  Cambioso  y.  Mallet, 
2  Wash.  C.  C.  98. 

«*Grell  y.  Leyy,  16  C.  B.  n.  8. 
73,  10  Jur.  9.  s.  210;  Palmer  ▼. 
Palmer,  26  Utah,  31,  72  Pac  3,  61 
L.  R.  A.  64L 

M  Williams  V.  Carr,  80  N.  C 
294;  Campbell  y.  Crampton,  2  Fed. 
417;  Me.  y.  Butler,  130  Mlasa. 
196;  Warner  y.  Jaffray,  96  N.  T. 
248,  48  Am.  R.  616;  Flagg  y.  Bald- 
win, 11  Stew.  Ch.  219,  48  Am.  R. 
308;  Dayis  y.  Treyanion,  2  Dowl. 
ft  L.  743,  9  Jur.  492;  Davis  ▼. 
Bronson,  6  la.  410;  Fitzsimons  ▼. 
Guanahani,  16  S.  C.  192;  In  re 
Paige,  etc  Lumber  Co.,  31  Minn. 
136;  Camahan  v.  Western  Union 
T**!.  Co..  89  Ind.  526.  46  Am.  R. 
17S;  Rosanbaum  y.  U.  S.  Credit, 
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§  1383.    Invalid  where  made: — 

Invalid  everywhere. — Since  a  contract,  to  be  of  any  effect, 
must  have  the  mutual  consent  of  the  parties  **  and  the  approval 
of  the  law,*^  it  follows  that,  whatever  form  of  contracting  per- 
sons enter  into,  if  the  law  of  the  place  where  they  do  it  pro- 
nounces it  not  to  be  a  mutual  consent,  or  if  otherwise  it  holds 
such  act  to  be  void,  the  courts  of  another  State  or  country  can- 
not afterward  adjudge  the  thing  thus  ineffectually  done  to  be 
a  contract,  however  they  might  regard  it  had  it  transpired 
within  their  own  jurisdiction.  Hence  the  doctrine  that  a  con- 
tract void  in  the  State  or  country  where  made  is  void  every- 
where.'* If  there  are  cases  in  apparent  exception  to  this  rule, 
they  are  not  really  so ;  for,  from  the  nature  of  the  rule,  it,  un- 
like its  counterpart,^®  does  not  admit  of  exceptions.**  Prob- 
ably this  rule  would  have  no  relation  to  a  contracting  done  at 
a  place  wherein,  if  we  can  imagine  it,  there  is  no  law.*^  To 
illustrate,^ 

§  1384.  Void  as  verbal — ^If,  where  an  agreement  is  made, 
it  is  void  by  the  Statute  of  Frauds  because  not  in  writing, 
it  wiU  be  so  also  in  another  State  by  the  differing  laws  where- 
of it  would  be  good  had  it  been  entered  into  there.'*   And, — 

§  1385.  Foreign  indorsement. — ^Where  a  bill  of  exchange  ha» 
been  indorsed  abroad,  in  a  form  which  would  pass  the  title  if 
it  had  been  done  here,  yet  inadequate  by  the  foreign  law,  the- 
holder  cannot  maintain  upon  it  a  suit  in  our  courts."   Again, — 

etc.  Co.,  64  N.  J.  L.  34,  44  Atl.  ter  v.  Smith,  17  111.  828,  65  Am. 

««6.  ,  p.    651;     Titus    v.    Scantling.    4 

MAnte,  §  313.  *  Blackf.  89;  Pearl  v.  Hansborough, 

«TAnte,  S§  469-490.  9  Humph.  426;  Thompson  v.  Ket- 

nAnte.   §   1872;    Jones  v.  Nat  cham,  8  Johns.  190,  5  Am.  D.  332; 

Cotton  Q|l  Co.,  31  Tex.  Civ.  App.  Dacosta  v.  Davis,  4  Zab.  319;  Kea- 

420,  72  S.  W.  248.    See  Allegheny  nedy  v.  Cochrane,  65  Me.  594. 

Co.  V.  Allen,  69  N.  J.  L.  270,  55         si  i  Bishop,  Grim.  Law,  §§  5,  T,. 

Atl.  724.  9-11. 
"Ante,  §§  1873,  1378.  «2  Allshouse  v.  Ramsay,  6  Whart. 

•0  Bliss  V.  Brainard,  41  N.  H.  331,  37  Am.  D.  417.    Compare  with: 

256,  261;  Dunscomb  y.  Bunker,  2  ante,  §  1375. 

Met  8;   Palmer  v.  Yarrington,  1         "Trimbey  v.  Vlgnier,  1  Bing. 

Ohio  St  253,  261;  Shelton  v.  Mar-  N.  C.  151,  4  Moore  ft  S.  695,  6  Car. 

shall,   16   Tex.   344,   353;    Morris  ft  P.  25.     See  Roosa  v.  Crist,  17 

Run  Coal  Ca  t.  Barclay  Coal  Co.,  111.  450,  65  Am.  D.  679;  Woods  v. 

18  Smith,  Pa.  173,  8  Am.  R.  159;  Ridley,   11  Humph.   194;    Hirsch- 

Pord  V.  Buckeye  State  Ins.  Co.,  feld  v.  Smith,  Law  Rep.  1  C.  P. 

6  Bush,  133,  99  Am.  D.  663;  Moore  340;  Levy  y.  Levy,  28  Smith>  Pa. 

▼.  Clopton,  22  Ark.  125;  McAllis-  507,  21  Am.  R.  35;  Dundaa  v.  Bow< 
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§  1386.  Unstamped — (Beyenne  laws). — ^A  contract  void  in 
the  country  where  made,  because  not  stamped,  is  void  also  in 
every  other  in  which  its  enforcement  is  sought.**  At  the  same 
time,  the  statutes  requiring  stamps  are  revenue  laws;  and  we 
often  read  that  the  courts  of  one  country  will  not  recognize  the 
revenue  laws  of  another.*"  The  true  distinction  as  to  which 
appears  to  be,  that,  though  parties  bargain  in  one  country  to 
violate  the  revenue  laws  of  another,  yet,  if  the  thing  to  be 
done  is  not  otherwise  immoral  or  against  public  policy,  the 
agreement  will  be  upheld  in  the  former  country.**  But,  when- 
ever a  contract  is  void  in  the  country  of  its  inception,  though 
only  from  the  want  of  the  stamp  required  by  the  revenue  laws, 
it  will  be  so  also  in  every  other.*^  Another  expression  of  one 
branch  of  this  doctrine  is,  that, — 

§  1387.  Valid  here,  against  foreign  law. — ^Looking  into  the 
conflicting  and  somewhat  indistinct  adjudications,  it  is  be- 
lieved that  we  may  derive  from  them,  and  from  the  reasons  on 
which  they  proceed,  the  following :  Within  limits  not  well  de- 
fined, yet  perhaps  embracing  most  cases  where  the  thing  is  not 
malum  in  se,  and  is  not  contrary  to  natural  right,  our  courts 
will  enforce  a  contract  made  here  to  do  abroad  what  violates 
the  law  of  the  foreign  country,  if  in  harmony  with  our  own 
law.**    Still,  in  just  principle,  this  or  any  other  like  doctrine 


ler,  8  McLean,  397;  Carlisle  v. 
Chambers,  4  Bush,  268,  96  Am.  D. 
304;  Trabue  v.  Short,  18  La.  An. 
257;  Dow  v.  Rowell,  12  N.  H.  49; 
Lee  v.  Selleck,  33  N.  T.  619; 
Hatcher  v.  McMorine,  4  Dev.  122; 
King  V.  DooUttle,  1  Head,  77; 
Stanford  v.  Pruet,  27  Ga.  243,  73 
Am.  D.  734;  Young  v.  Harris,  14 
B.  Monr.  556,  61  Am.  D.  170. 

«*  Alves  V.  Hodgson,  7  T.  R.  241, 
2  Bsp.  528;  Bristow  v.  Sequeville, 
5  E^xch.  276;  Clegg  v.  Levy,  3 
Camp.  166.  See  Wynne  v.  Jack- 
son, 2  Russ.  351;  Skinner  v.  Tin- 
ker, 34  Barb.  333. 

w  Ivey  V.  Lalland,  42  Miss.  444, 
S  Am.  R.  606,  97  Am.  D.  475; 
Kohn  V.  The  Renalsance,  5  La. 
An.  25. 

««2  Pars.  Cont  5th  ed.  754;  2 
Chit.  Cont  11th  Am.  ed.  987;  Mer- 
chants  Bank  v.  ^laldlng,  6  Sel- 


den,  53,  63;  Kohn  y.  The  Renal- 
sance, supra;  Armendlaz  v.  Serna* 
40  Tex.  291. 

*T  Alves  V.  Hodgson,  supra,  at 
p.  243  of  7  T.  R. 

88 1  do  not  think  that  any  very 
accurate  defining  of  this  doctrine, 
simply  upon  the  authorities,  is 
possible.  The  reader  may  con- 
sult, besides  the  cases  cited  to  the 
last  section  and  the  next,  the  fol- 
lowing: Merchants  Bank  v.  Spald- 
ing, 5  Selden,  53;  Pearl  v.  Hana- 
borough,  9  Humph.  426;  De  Wutz 
V.  Hendricks,  9  Moore,  686,  2  Bing. 
314;  Smith  v.  Marconnay,  Peake, 
Aa.  Cas.  81;  Jacobs  v.  Credit  Ly- 
onnals,  12  Q.  B.  D.  589;  Ormes  v. 
Dauchy,  82  N.  T.  443,  37  Am.  R. 
683;  Adams  v.  Clutterbuck,  10  Q. 
B.  D.  403;  Hunt  v.  Jonee,  12  R.  L 
265,  84  Am.  R.  636;  Pitch  v.  Re- 
mer,  1  Flip.  16. 
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derived  from  international  law,'*  must  be  subordinate  to  the 
domestic  rule  concerning  contracts  to  do  what  the  law  for- 
bids;^ which  law  is,  as  to  the  present  question,  that  of  the 
foreign  country.  Moreover,  in  just  principle,  it  does  not  seem 
quite  commendable  for  our  tribunals  to  enforce  bargains  to  do, 
within  the  territory  of  a  foreign  friendly  power,  acts  violative 
of  any  law  there  prevailmg,  however  innocent  as  judged  by  our 
own  law  or  by  natural  right.    To  continue  our  illustrations, — 

§  1388.  Usury. — ^Parties,  contracting  in  a  State  whose  laws 
make  void  a  promise  to  pay  more  than  six  per  cent,  interest, 
may  there  validly  bargain  for  more,  payable  in  another  State 
where  the  higher  rate  is  lawful.  Such  a  contract,  not  in- 
tended to  evade  the  law  of  the  place  of  its  inception,  is  good 
in  both  States.**  Beyond  this,  if  the  agreed  interest  is  lawful 
in  the  State  where  the  bargain  is  entered  into,  the  courts  of 
this  State,  it  appears,  will  enforce  the  contract,  though  the  pay- 
ment is  by  its  terms  to  transpire  in  another  State  where  it  is 
unlawful." 

§  1389.    What  the  Place  of  Contract:— 

Partly  in  each  of  two  states.— Where  the  preliminaries  of  a 
contract  and  its  formal  execution  have  occurred  partly  in  each 
of  two  or  more  States,  its  place  of  making  is,  as  a  sort  of  gen- 
eral rule,  that  at  which,  by  delivery  or  otherwise,  it  first  be- 
comes a  contract.**   For  example,  since  ordinarily  it  is  delivery 


»•  Ante,  §§  1370,  1371. 

40  Ante,  §§  683,  594,  695. 

41  Junction  R.  R.  y.  Ashland 
Bank,  12  Wall.  226;  Parham  v. 
PalUam,  5  Coldw.  497;  Martin  v, 
Martin,  1  Sm.  ft  M.  176;  Senter  v. 
Bowman,  6  Heisk.  14,  16;  Duncan 
v.  Helm,  22  La.  An.  418;  Miller 
v.  Tiffany,  1  Wall.  298;  Pratt  v. 
Adams,  7  Paige,  165;  Roberts  v. 
McNeely,  7  Jones,  N.  C.  506,  78 
Am.  D.  261;  Smith  v.  Muncie  Nat. 
Bank,  29  Ind.  168;  Arnold  v.  Pot- 
ter, 22  la.  194;  Kennedy  v.  Knight, 
21  Wis.  340,  94  Am.  D.  543;  Robb 
T.  Halsey,  11  Sm.  ft  M.  140;  Nat 
Bank  v.  Smoot,  2  MacAr.  371; 
Cockle  V.  Flack,  93  U.  S.  344; 
Clarke  v.  Taylor,  69  Ark.  612,  65 
8.  W.  110;  Bedford  v.  Eastern  B. 
ft  L.  AsB'n,  181  U.  S.  227,  46  L. 


Ed.  834;  U.  S.,  etc.  Co.  v.  Backley, 
137  Ala.  119,  33  So.  934,  97  Am. 
St.  Rep.  19. 

*«  Thornton  v.  Dean,  19  S.  C. 
583,  45  Am.  R.  796;  Pancoast  v. 
Travellers  Ins.  Co.,  79  Ind.  172. 
See  Richardson  v.  Brown,  9  Bax- 
ter, 242;  Lindsay  v.  Hill;  66  Me. 
212,  22  Am.  R.  564;  Sheldon  v. 
Haxtun,  91  N.  Y.  124. 

«3  Northampton  Live-stock  Ins. 
Co.  V.  Tuttle,  11  Vroom,  476; 
Providence,  etc.  Bank  v.  Frost,  14 
Blatch.  233;  Waldron  v.  Ritch- 
ingB,  9  Abb.  Pr.  n.  s.  359;  North- 
western Mut  Life  Ins.  Co.  v.  El- 
liott, 7  Saw.  17;  Insurance  Co.  v. 
Cohen,  179  U.  S.  262;  Perry  v.  Ins. 
Co.,  67  N.  H.  291,  33  AtL  731,  68 
Am.  St  Rep.  668.  The  place  where 
the   last  act  to   validity   is  per- 
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which  gives  effect  to  the  writing,**  a  contract  is  commonly 
deemed  to  have  been  made  in  the  State  where  the  delivery  took 
place,  without  reference  to  where  it  was  written  and  signed.** 
But,  in  many  cases,  this  rule  is  inadequate,  or  its  pointings 
are  not  readily  understood;  then  the  court  will  look  into  the 
preliminaries,  the  surroundings  of  the  parties,  their  domicile, 
the  words,  the  nature  of  the  contracting,  and  the  like,  from 
which  combined  whole  it  will  deduce  the  result.**  No  minor 
rules  on  this  question  could  be  of  much  practical  help. 


III.  The  Interpretation  and  Effect  of  the  Contract 

§  1390.  The  rule. — ^The  interpretation  and  consequent  effect 
of  a  contract  are  determined  by  the  law  of  the  State  or  country 
wherein,  at  the  time  of  its  making,*^  the  parties  intend  it  to 
be  performed ;  as  evidenced  by  its  terms,*'  by  its  nature,**  by 
the  surroundings,  or  anything  else  permissible  to  be  shown.*^ 


formed  Is  the  first  place  of  con- 
tract Ivey  T.  Land  Co.,  115  Cal. 
196,  40  Pac.  926. 

44  Ante,  §§  113,  349. 

4«  Cromwell  v.  Royal  Canadian 
Ins.  Co.,  49  Md.  366,  33  Am.  R. 
258;  Ames  v.  McCamber,  124  Mass. 
85;  Milliken  v.  Pratt,  125  Mass. 
374.  28  Am.  R.  241;  Overton  v. 
Bolton,  9  Heisk.  762,  24  Am.  R. 
367;  Hart  v.  Wills,  52  la.  56,  35 
Am.  R.  255;  Gay  v.  Rainey,  89 
111.  221,  31  Am.  R.  76;  Young  v. 
Harris,  14  B.  Monr.  556,  61  Am. 
D.  170;  Bell  v.  Packard,  69  Me.- 
105,  31  Am.  R.  251;  Bom  v.  Home 
Ins.  Co.,  120  la.  299,  94  N.  W.  849. 

48  The  reports  are  full  of  illus- 
trative cases;  for  example,  Camp- 
bell V.  Crampton,  18  Blatch.  150; 
Backhouse  v.  Selden,  29  Grat.  581; 
Home  V.  Rouquette,  3  Q.  B.  D. 
514;  Fuller  v.  Leet,  59  N.  H.  163; 
Bush  V.  Nance,  61  Miss.  237;  Sher- 
ley  V.  McCormlck,  135  Mass.  126; 
Shattuck  V.  Mutual  Life  Ins.  Co., 
4  Clif.  598;  Mills  v.  Wilson,  7 
Norris,  Pa.  118;  Webber  v.  Howe, 
36  Mich.  150;  Rindskopf  v.  De 
Ruyter,  39  Mich.  1.  33  Am.  R.340; 
Thompson    v.    Edwards,    85    Ind. 


414;  Mack  v.  Lee,  13  R.  L  293; 
Frierson  t.  Galbraith,  12  Lea,  129; 
Patterson  v.  Carrell,  60  Ind.  128: 
Lewis  V.  McCabe,  49  Conn.  141,  44 
Am.  R.  217;  Commercial  Bank  v. 
Vamum,  49  N.  T.  269;  De  La 
Vergne  Refrigerating  Mach.  Co. 
▼.  N.  O.  &  W.  R.  Co.,  51  La.  1733, 
26  So.  455. . 

47  Hollomon  v.  Hollomon,  12  La. 
An.  607. 

48  Goddin  v.  Shipley,  7  B.  Monr. 
575;  Broadhead  v.  Noyes,  9  Mo. 
56;  Dorsey  v.  Hardesty,  9  Mo.  157; 
Sherman  v.  Gassett,  4  Gilman, 
521;  Mutual  L.  Ins.  Co.  y.  Hill, 
193  U.  S.  551. 

4»Post,  IS  1393-1397;  Alexan- 
dria, etc.  Ry.  Co.  v.  Johnson,  61 
Kan.  417,  59  Pac.  1063. 

BO  Cox  V.  U.  S.,  6  Pet.  172,  203; 
Robinson  y.  Bland,  2  Bur.  1077, 
1078,  1  W.  Bl.  256,  259;  Bell  v. 
Bmen,  1  How.  U.  S.  169;  Pritch- 
ard  V.  Norton,  106  U.  S.  124;  Don 
V.  Lippmann,  5  CI.  ft  F.  1;  Brown 
V.  Camden,  etc.  R.  R.,  2  Norris, 
Pa.  316;  Burnett  v.  Penn.  R.  R. 
Co.,  176  Pa.  45,  38  W.  N.  C.  299, 
34  Atl.  972.  See  Meurr  v.  Chic, 
M.  ft  St  P.  Ry.  Co.,  11  a  D.  94, 
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This  rule  applies  equally  to  contracts  entered  into  in  a  locality 
other  than  that  of  the  intended  performance,"^  and  in  the  same 
locality.'*    Further  to  explain, — 

§  1391.  Place  of  making. — ^In  the  absence  of  anything  in- 
dicating the  contrary,  the  place  of  the  making  of  a  contract 
is  presumptively  that  of  its  performance,  by  the  law  whereof 
it  is  to  be  interpreted  and  its  eflfect  defined.'* 

§  1392.  Intended  performance  elsewhere. — Whether  mere 
oral  evidence,  where  the  writing  is  silent,  is  admissible  to  rebut 
this  presumption,  and  show  an  intent  to  perform  in  another 
State  or  country,  is  a  question  perhaps  not  absolutely  settled. 
In  reason,  and  within  a  principle  disclosed  in  another  chapter,'^ 
as  such  evidence  does  not  contradict  the  terms  of  such  con- 
tract, and  is  a  help  to  the  real  meaning,"  it  would  seem  to  be 
admissible ;  and  this  is  believed  to  be  the  better  doctrine  in  au- 
thority .••    Further  as  to  the — 

§  1393.  Place  of  performance. — On  a  promise  to  pay  money, 
the  place  at  which  the  payment  is  to  be  made  is  that  of  the 


75  N.  W.  823.  An  Indivisible  con- 
tract partly  to  be  performed  in 
each  of  two  states  is  controlled  by 
the  law  of  the  state  where  made, 
if  no  contrary  intention  appears. 
I.  C.  R.  R.  Co.  V.  Beebe,  174  111. 
13,  50  N.  E.  1019.  This  rule  gov- 
erns the  transmission  and  deliv- 
ery of  a  telegram.  Hancock  v.  W. 
U.  T.  Co.,  137  N.  C.  497,  49  8.  B. 
952.  See  also  Reed  v.  W.  U.  T. 
Co.,  135  Mb.  661,  87  S.  W.  904,  34 
L.  R.  A.  492,  58  Am.  St  Rep.  609. 
Contra,  W.  U  T.  Co.  v.  Lacer 
(Ky.),  93  S.  W.  34.  In  Kentucky, 
it  was  also  held  that  in  such  in- 
divisible contract  liability  was  ac- 
cording to  the  law  of  the  place 
of  its  breach.  C,  C,  C.  ft  St  L. 
Ry.  Co.  V.  Duisen,  26  Ky.  Law 
Rep.  103,  80  S.  W.  778,  66  L.  R. 
A.  275. 

SI  Cox  V.  U.  S.,  supra;  Dei  La 
Vega  V.  Vianna,  1  B.  ft  Ad.  284; 
Carnegie  v.  Morrison,  2  Met.  381, 
889;  Howard  v.  Branner,  23  La. 
An.  369;  Allen  v.  Bratton,  47 
Hiss.  119;  Herschfeld  v.  Dexel,  12 


6a.  582;  Boyd  v.  Ellis,  11  la.  97; 
Dunn  V.  Welsh,  62  Ga.  241. 

62  Benners  v.  Clemens,  8  Smith, 
Pa.  24;  Golson  v.  Ebert,  52  Mo. 
260;  Grit&n  v.  Inman,  57  Ga.  370; 
Daniel  v.  Boston  ft  M.  R.  Co.,  184 
Mass.  337,  66  N.  E.  337. 

ssCook  V.  Moffat,  5  How.  U.  S. 
295;  U.  S.  Bank  v.  Donnally,  8 
Pet.  361;  Gibbs  v.  Fremont,  9 
Exch.  25,  17  Jur.  820;  De  Sobry 
V.  De  Laistre,  2  Har.  ft  J.  191,  8 
Am.  D.  535;  Benners  v.  Clemens, 
8  Smith,  Pa.  24;  Campbell  v.  Nich- 
ols, 4  Vroom,  81;  Hyatt  v.  Bank 
of  Ky.,  8  Bush,  193;  Milwaukee, 
etc  Ry.  V.  Smith,  74  111.  197;  Ore- 
gon, etc  Trust  Co.  v.  Rathbun,  5 
Saw.  32. 

B4Ante,  S§  1082,  1084. 

MAnte,  S§  370-376,  380. 

M  Thompson  v.  Ketcham,  4 
Johns.  285;  Anderson  v.  Drake,  14 
Johns.  114,  7  Am.  D.  442;  Fisher 
V.  Otis,  3  Chand.  83;  Brown  v. 
Freeland,  34  Miss.  181.  And  see 
the  cases  cited  to  the  last  two 
sections.  Hyatt  v.  Bank  of  Ky., 
8  Bush,  198,  seems  adverse. 
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performance.'^  Thus,  a  bill  drawn  in  Ireland  and  payable  in 
England  can  be  discharged  only  in  English  money.'*  And  a 
bond,  executed  in  New  York,  to  indemni^  one  for  becoming 
surety  in  a  Louisiana  suit,  being,  by  its  necessary  operation, 
payable  in  Louisiana,  takes  its  effect  from  the  Louisiana  law." 
In  like  manner,  the  bond  of  an  ofiScer  of  the  United  States, 
such  as  a  navy  agent,  though  executed  in  Louisiana,  is  con- 
strued by  the  common  law  prevailing  at  Washington.** 

§  1394.  Two  localities — (Land). — ^Under  the  foregoing  role, 
the  interpretation  of  some  contracts  will  be  in  part  by  the  law 
of  one  State  and  in  part  by  that  of  another.'^  An  instance  oc- 
curs where  parties  in  one  State  bargain  for  the  purchase  and 
sale  of  land  in  another, — and  the  money  is  to  be  paid  in  the 
former  State,  while  the  conveyance  is  necessarily  in  the  latter, 
— ^the  law  of  the  latter  will  regulate  the  question  of  title,  and 
of  the  former  the  question  of  the  effect  of  a  failure  of  consid- 
eration.*' 

§  1395.  Real  estate, — ^being  a  part  of  the  country  itself,  is 
almost  of  necessity,  and  always  by  the  common-law  rules,  held 
and  transmissible,  whether  through  grant  or  inheritance,  exclu- 
sively by  the  law  of  the  State  or  country  where  it  is  situated." 
Therefore  a  deed  or  mortgage  of  land  is  a  contract  to  be  per- 
formed where  the  land  lies,  and  it  takes  its  interpretation  and 
effect  solely  from  the  law  there  prevailing.**    For  example,  by 


S7  Hirschfeld  v.  Smith,  Law  Rep. 
1  C.  P.  340;  Allen  v.  Merchants 
Bank,  22  Wend.  216,  84  Am.  D. 
289;  Bowen  y.  Newell,  3  Kernan, 
290,  64  Am.  D.  650;  Blodgett  v. 
uurgin,  32  Vt  361;  Robinson  t. 
Bland,  1  W.  Bl.  234,  266,  268;  Ore- 
gon, etc.*  Trust  Co.  t.  Rathbun,  6 
Saw.  32;  Rothschild  v.  Currie,  1 
Q.  B.  43;  Gaylord  v.  Johnson,  6 
McLean,  448. 

»» Taylor  v.  Booth,  1  Car.  k  P. 
286.  Compare  with  Joslin  v.  Mil- 
ler, 14  Neb.  91,  93;  Howensteln  v. 
Barnes,  6  Dil.  482;  Cooper  v.  Wal- 
degrave,  2  Bear.  282. 

»»  Pritchard  v.  Norton,  106  U.  S. 
124. 

•oCox  V.  IT.  S.,  6  Pet.  172;  Dun- 
can V.  U.  S.,  7  Pet  436. 

•iPomeroy    v.    Ainsworth,     2S 


Barb.  118.  See  BCiss.  etc  Ry.  ▼. 
U.  S.  Bzp.  Co.,  81  111.  534. 

•>  Glenn  v.  Thistle,  23  Miss.  42. 
And  see  Phelps  v.  Decker,  10 
Mass.  267;  Kelly  v.  Davis,  28  La. 
An.  773;  Morgan  v.  New  Orleans 
R.  R.,  2  Woods,  244. 

M  Brodie  v.  Barry,  2  Yes.  ft  B. 
127, 131;  Blliott  v.  Minto,  6  Madd. 
16;  Brine  v.  Insurance  Co.,  96  U. 
S.  627;  Keegan  v.  Geraghty,  101 
IlL  26;  Kling  v.  Sejour,  4  La. 
An.  128;  Clopton  v.  Booker,  27 
Ark.  482;  2  Bishop,  Mar.  Women, 
S  676;  Tillotson  v.  Prfchard,  60 
Vt  94,  14  AU.  802,  6  Am.  St  Rep. 
96. 

M  Cantn  v.  Bennett  39  Tex.  303; 
Danner  v.  Brewer,  69  Ala.  191; 
Phelps  V.  Decker,  10  Mass.  267; 
Heyer  v.  Alexander,  108  111.  386. 
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this  law  it  is  determinable  whether  or  not  a  covenant  in  a  con- 
veyance runs  with  the  land.*'    And — 

§  1396.  Infant  grantor— (Realty— Personalty).— A  girl  be- 
tween eighteen  and  twenty-one,  who  is  of  age  by  the  law  of  the 
State  where  she  resides,**  can  give  no  greater  effect  to  her 
deed  of  land  situated  in  another  State  in  which  the  common  law 
of  majority  prevails,  than  can  one  of  the  same  age  whose  domi- 
cil  is  there.*^  But  she  can  validly  convey  her  personal  effects, 
being  without  situs,  though  they  happen  to  be-in  the  latter 
State." 

§  1397.  Personal  estate. — ^Personal  property  has,  in  law,  no 
situs;  so  any  conveyance  of  it,  good  where  made,  will  transmit 
the  ownership,  though  it  is  lying  in  another  State  where  differ- 
ent forms  are  required.*'  A  part  or  all  of  our  States  admit  to 
this  rule  some  not  well  defined  exceptions,  whereby  special  sorts 
of  personal  property  are  put  on  a  footing  analogous  to  real.*^^ 
And,  in  reason,  the  rule  that  a  contract  is  to  have  the  effect 
given  it  by  the  law  of  the  place  of  its  contemplated  perform- 
ance ^^  would  seem  necessarily  to  create^  at  least,  apparent  ex- 
ceptions.   Again, — 

§  1398.  Connected  with  reaL — ^As  affecting  real  estate,  there 
are  many  contracts  which  are  deemed  personal;  to  be  gov- 
erned, therefore,  by  the  law  of  the  State  where  made,  and  to  be 
enforced  in  any  locality.''* 


IV.    The  Discharge  of  the  Contract. 

§  1399.    By  the  party. — ^There  is  no  ground  for  question,  and 
probably  it  has  never  been  doubted,  that,  in  the  absence  of  spe- 


Otherwise  in  Nebraska,  Hoadley 
y.  Stephens,  4  Neb.  431;  Garden 
City  Sand  Co.  v.  Miller,  157  111. 
225,  41  N.  E.  753. 

«  Fisher  v.  Parry,  68  Ind.  465. 

MAnte,  S  893.  Coverture  is  a 
defense  to  an  action  on  a  note  in 
Tennessee,  though  the  note  is  the 
contract  of  another  state,  where 
it  is  valid  and  enforceable.  First 
Nat  Bank  v.  Shaw  (Tenn.),  70 
8.  W.  807,  59  L.  R.  A.  498. 

•7  Bamum  v.  Bamum,  42  Md. 
251.  And  see  White  v.  Howard, 
46  N.  T.  144;  State  v.  Bunce,  65 
Ma  849. 


••Huey's  Appeal,  1  Grant,  Pa. 
51. 

«oPartee  v.  Silliman,  44  Miss. 
272;  Cantu  v.  Bennett,  39  Tex. 
303;  Ames  Iron  Works  v.  Warren, 
76  Ind.  512,  40  Am.  R.  258. 

70  Hallgarten  v.  Oldham,  135 
Mass.  1,  46  Am.  R.  433;  Clark  v. 
Tarbell,  58  N.  H.  88. 

71  Ante,  S  1390;  Morris  v.  Lin- 
ton, 61  Neb.  537,  85  N.  W.  565. 

T2  Gardner  v.  Ogden,  22  N.  Y. 
327,  78  Am.  D.  192;  Mott  v.  Cod- 
dlngton,  1  Rob.  N.  Y.  267;  Jack- 
son V.  Hanna,  8  Jones,  N.  C.  188; 
New   York   v.   Dawson,   2   Johns. 
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cial  circumstances/*  any  discharge  by  the  promisee  to  the  prom- 
isor, validly  executed  according  to  the  law  of  the  place  where 
given,  operates  as  a  release  of  an  executory  contract  every- 
where. If  we  please,  we  may  deem  such  discharge  a  new  con- 
tract ;  good,  therefore,  within  a  rule  before  stated.^* 

§  1400.  By  the  law. — ^When  the  law  undertakes  to  discharge 
a  contract,  without  the  concurrent  act  of  the  parties,  the  ele- 
ment which  their  mutual  presence  supplies  must  be  added; 
namely,  a  jurisdiction.  Under  the  familiar  principle  that  laws 
have  inherently  no  extra-territorial  force,^*  a  contract  within 
the  exclusive  jurisdiction  of  one  country  cannot,  in  the  absence 
of  any  mutual  moving  from  the  parties,  be  discharged  by  the 
law  of  another.  It  is  impossible  to  formulate  in  language  a 
rule  for  the  jurisdiction,  universally  correct  and  applicable  to 
all  cases.  The  author,  in  *' Marriage  and  Divorce,'*  has  ex- 
plained the  jurisdiction  for  dissolving  marriage, — ^a  matter  de- 
pending on  many  complications  of  things,  not  possible  to  be 
stated  in  a  sentence.    So — 

§  1401.  Bankruptcy  laws,— discharging  debtors  on  the  sur- 
render of  their  property  without  the  consent  of  their  creditors, 
cannot  operate  on  every  contract,  wherever  made,  and  whoever 
the  parties.  This  is  a  question  involving  many  details,  and  it 
would  be  vain  to  enter  into  it  here,  with  our  limited  space.^* 


Ca8.335;  Low  v.  Hallett,  2Cai]ie8, 
374;  Hen  wood  v.  Gheeseman,  3  S. 
ft  R.  600,  503;  Osmond  v.  Flour- 
noy,  34  Ga.  509;  Doulson  v.  Mat- 
thews, 4  T.  R.  503. 

7sQreenwald  v.  Kaster,  5  Nor- 
ri8»  Pa.  45. 

T4Ante,  §S  1371-1373. 

T5  Bishop,  Written  Laws,  §  141; 
Blanchard  v.  Russell,  13  Mass. 
1,  4,  7  Am.  D.  106;  Augusta  Bank 
T.  Earle,  13  Pet  519;  Camphell  v. 
Hall,  Cowp.  204,  208;  In  re  Pulsi- 
fer,  14  Fed.  247;  Drew  v.  Smith, 
59  Me.  393;  St  Bank  v.  Plainfleld 
Bank,  7  Stew.  Gh.  450. 

T6  See  Met.  Gont.  317  et  seq.  In 
Bills  V.  McHenry,  Law  Rep.  6  C. 
P.  228,  234,  Bovill,  C.  J.,  stetes 
the  English  doctrine  to  he,  that, 
first,  "a  deht  or  liahility  arising 
In  any  country  may  he  discharged 
hy  the  laws  of  that  country,  and 


that  such  a  discharge,  if  it  ex- 
tinguishes the  deht  or  liability, 
and  does  not  merely  interfere 
with  the  remedies  or  course  of 
procedure  to  enforce  it,  will  be  an 
effectual  answer  to  the  claim*  not 
only  in  the  courts  of  that  coun- 
try, but  in  every  other  country. 
This  is  the  law  of  England,  and 
is  a  principle  of  private  interna- 
tional law  adopted  in  other  coun- 
tries." Referring  to  Burrows  v. 
Jemino,  2  Stra.  733;  Ballantine  v. 
Golding,  Gooke's  Bk.  Law,  499; 
Potter  v.  Brown,  5  East,  124;  Od- 
win  v.  Forbes,  Buck,  67;  Quelin 
y.  Moisson,  1  Knapp,  266,  note; 
Gardiner  v.  Houghton,  2  6.  ft  S. 
743;  Phillips  v.  Byre,  Law  Rep.  6 
Q.  B.  1,  28.  "Secondly,  as  a  gen- 
eral proposition,  .  .  .  the  dis- 
charge of  a  debt  or  liability  hy 
the  Itiir  of  a  country  other  than 
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§  1402.  Common  fommla. — ^The  general  doctrine  is  com- 
monly stated  in  the  books  to  be,  that  a  contract  discharged  by 
the  law  of  the  State  or  country  in  which  it  was  made,  and  where 
it  was  meant  to  be  performed,  is  no  longer  binding  elsewhere ;  ^^ 
and,  on  the  other  hand,  that  one  discharged  by  the  law  of  a 
place  where  it  was  not  made  or  to  be  performed,  will  not  be 
treated  as  dissolved  in  any  other  State  or  country.^*  The  lat- 
ter clause  is  true  in  most  circumstances,  not  all.^*  And  neither 
clause  is  practically  a  perfect  guide  for  all  cases.  Unless  we 
could  occupy  a  volume  with  this  subject,  little  would  be  gained 
by  further  particularization. 


V.    The  Procedure  for  the  Enforcement  of  the  Contract, 

§  1403.  The  rule. — ^Every  court  has  its  own  procedure,  to 
which  litigants  must  conform,  whatever  the  origin  of  the  cause 
of  action.*®  So  that,  though  the  lex  loci,  as  it  is  termed,  regu- 
lates the  right  under  a  foreign  contract,  the  lex  fori  gives  the 
remedy;  in  other  words,  the  proceedings  to  enforce  the  right 
acquired  abroad  are  the  same  as  though  it  were  domestic.*^ 


that  In  which  the  debt  arises,  does 
not  relieve  the  debtor  in  any  other 
country."  Referring  to  Smith  v. 
Buchanan,  1  East,  6;  Lewis  v. 
Owen,  4  B.  ft  Aid.  654;  Phillips 
V.  Allan,  8  B.  ft  C.  477;  Bartley 
V.  Hodges,  1  B.  ft  S.  375.  "But, 
thirdly,  where  [as  in  the  case  of 
England  and  her  colonies]  the 
discharge  is  created  by  the  legis- 
lature or  laws  of  a  country  which 
has  a  paramount  jurisdiction  over 
another  country  in  which  the  debt 
or  liability  arose,  or  by  the  legis- 
lature or  laws  which  govern  the 
tribunal  in  which  the  question  is 
to  be  decided,  such  a  discharge 
may  be  effectual  in  both  countries 
in  the  one  case,  or  in  proceedings 
before  the  tribunal  in  the  other 
case."  In  our  States,  this  ques- 
tion is  further  complicated  by  the 
provision  of  the  U.  S.  Constitu- 
tion against  impairing  the  obliga- 
tion of  contracts,  and  the  inter- 
pretations of  it,  explained  ante, 
S  550  et  seq. 
T7  Warder  v.  Arell,  2  Wash.  Va. 


282,  1  Am.  D.  488;  Blanchard  v. 
Russell,  13  Mass.  1,  7  Am.  D.  106; 
Green  v.  Sarmiento,  Pet  C.  C.  74; 
Poe  V.  Duck,  5  Md.  1;  Le  Roy  v. 
Crowninshield,  2  Mason,  151; 
Lewis  V.  Woodfolk,  2  Baxter,  25. 

78  Story,  Conf.  Laws,  §  342. 

?•  Prentiss  v.  Savage,  13  Mass. 
20;  Ingraham  v.  Qeyer,  13  Mass. 
146,  7  Am.  D.  132;  Tappan  v. 
Poor,  15  Mass.  419. 

•oAnte,  S  1371. 

81  Laird  v.  Hodges,  26  Ark.  356; 
Alexandria  Canal  v.  Swann,  5 
How.  U.  S.  83;  Smith  v.  Atwood. 

3  McLean,  545;  McKissick  v.  Mc- 
Kissick,  6  Humph.  75;  Partee  v. 
Silliman,  44  Miss.  272;  Don  v. 
Lippmann,  5  CI.  ft  F.  1;  Scoville 
V.  Canfleld,  14  Johns.  838,  7  Am. 
D.  467;  Mathuson  v.  Crawford,  4 
McLean,  540;  Broadhead  v.  Noyes, 
9  Mo.  66;  Andrews  v.  Herriot,  4 
Cow.  508;  London,  etc.  Ry.  v. 
Lindsay,  8  Macq.  H.  L.  Cas.  99, 

4  Jur.  N.  8.  343;  Mineral  Point  R. 
R.  V.  Barron.  83  111.  365;  Denny 
V.  Faulkner,  22  Kan.  89;  Wick  v. 
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And  if,  from  the  peculiar  nature  of  the  right,  there  is  no  ade- 
quate procedure  known  to  the  court,  the  contract  will  prac- 
tically be  null."    To  illustrate, — 

§  1404.  Specialty  or  Simple. — On  a  contract  in  a  form  to 
be  a  specialty  where  made,  but  not  where  its  enforcement  is 
sought,  or  the  reverse, — ^as,  if  the  signature  is  followed  by  a 
scroll,  which  in  some  States  is  by  law  a  seal  and  in  others  is 
not,*' — ^the  suit  must  be  in  the  form  •*  prescribed  by  the  law  of 
the  court  entertaining  it,  for  the  sort  of  contract  with  which  by 
this  law  it  is  classed.*'    Or, — 

§  1405.  Arrest. — ^If,  by  the  law  of  the  place  of  the  contract, 
the  party  to  be  sued  cannot  be  arrested  or  imprisoned,  or  if  he 
has  there  been  freed  from  his  original  liability  to  arrest, — as, 
under  insolvent  laws  which  discharge  the  person  of  the  debtor 
but  not  the  debt, — he  may  be  arrested  in  a  suit  upon  it  in  an- 
other State  or  country,  where  arrest  is  permitted  by  the  gen- 
eral law.**    Again, — 

§  1406.  Corporation  or  partners. — ^Persons  are  to  be  sued 
as  a  corporation  or  as  partners,  according  as  they  are  the  one 
or  the  other  by  the  law  of  the  place  of  the  suit,  not  of  the  con- 
tract.*^   And, — 

§  1407.  Interest. — ^If  interest  is  adjudged  as  damages, — ^not 
speaking  now  of  interest  payable  under  the  contract, — ^the  rate 
will  be  governed  by  the  law  of  the  place  of  the  suit.*'  Even,  in 
an  action  upon  a  judgment  rendered  in  another  State,  and  spe- 
cifying its  rate  of  interest,  the  court,  disregarding  this  part 
of  it,  will  give  the  interest-damages  which  the  domestic  law 
provides.**    So— 


Dawson,  42  W.  Va.  43,  24  S.  B. 
587. 

•2  2  Bishop,  Mar.  Women,  gS 
565,  567;  Commonwealth  t.  Hollo- 
way,  1  S.  ft  R.  892.  And  see  Less- 
ley  V.  Phipps,  49  Miss.  790. 

88  Ante,  S  111- 

8«  State  V.  Thompson,  49  Mo. 
188. 

8BLe  Roy  v.  Beard,  8  How.  U. 
S.  451;  McClees  v.  Burt,  5  Met. 
198;  Andrews  v.  Herriot,  4  Cow. 
508;  Trasher  v.  Everhart,  8  Gill 
ft  J.  234;  Warren  v.  Lynch,  5 
Johns.  239;  U.  S.  Bank  v.  Don- 
nally,  8  Pet  361;  Douglas  v.  Old- 
ham, 6  N.  H.  150.    And  see  Wat- 


son   V.    Brewster,    1    Barr,    881; 
Adam  v.  Kerr,  1  B.  ft  P.  360. 

««Ayres  v.  Audubon,  2  Hill,  S. 
C.  601;  Whittemore  v.  Adams,  2 
Cow.  626;  De  La  Vega  v.  Vianna, 

1  B.  ft  Ad.  284;  Imlay  v.  Ellefsen, 

2  E!a8t,  453. 

8T  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  566:  Taft  v. 
Ward,  106  Mass.  518;  Gott  v.  Dins- 
more,  111  Mass.  45,  51.  See  Bul- 
lock T.  Caird,  Law  Rep.  10  Q.  B. 
276. 

88Goddard  v.  Foster,  17  Whll. 
123,  143. 

88  Clark  V.  Child,  186  Mass.  344» 
348. 
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§  1408.  Set-off. — ^A  set-off,  not  permissible  under  the  pro- 
cedure of  the  courts  where  the  contract  arose,  is  good  in  de- 
fence if  in  accord  with  the  law  of  the  forum.**    Also — 

§  1409.  Statutes  of  limitation — ^pertain,  not  to  the  right,  but 
to  the  remedy.  Therefore  a  domestic  suit  to  vindicate  a  for- 
eign right  is  governed,  not  by  the  foreign  statute,  but  by  the 
domestic.**  This  doctrine  is  by  most  courts  carried  so  far  that, 
even  though  the  statute  of  the  State  in  which  the  demand  orig- 
inated, and  the  parties  resided,  has  fully  run  against  it,  the  ag- 
grieved party  may  effectually  sue  the  other,  if  he  can  serve 
process  upon  him,  in  any  other  State  or  country  by  whose  laws 
the  action  is  not  likewise  barred,** — a  conclusion  in  some  of  the 
States  reversed  by  special  terms  of  statutes.**    Now, — 

§  1410.  Further  as  to  which. — ^It  has  been  adjudged,  ap- 
parently without  dissent,  that  the  complete  running  of  the  stat- 
ute creates  a  vested  right  in  the  party,  which,  under  our  Ameri- 
can constitutions,  it  is  not  competent  for  legislation  to  impair  by 
authorizing  a  suit  on  the  barred  claim.**  Since,  therefore,  not 
even  the  legislative  power  of  the  State  where  the  right  has 
vested  and  the  parties  are  domiciled  can  take  it  away,  by  what 
sort  of  ** comity  of  nations"**  do  the  courts  of  another  State 
proceed  when,  fastening  their  fangs  upon  the  party,  they  strip 
him  of  what  our  constitutions  secure  to  him  in  the  State  of  his 
domicile!  Moreover,  even  if  this  were  not  so,  ** comity"  would 
not  seem,  in  reason,  to  dictate  the  enforcing,  in  our  tribunals, 
of  a  foreign  demand,  which  the  foreign  court  itself  would  by  its 
own  law  be  forbidden  to  entertain.    This  view  which,  it  is  sub- 


w  Davis  V.  Morton,  5  Bush,  160, 
164,  96  Am.  D.  345;  Second  Nat 
Bank  v.  Hemlngray,  81  Ohio  St. 
168. 

•12  Kent,  Com.  462,  463.  But 
if  the  right  given  by  the  foreign 
statute  prescribes  a  special  limi- 
tation within  which  it  must  be 
sued  upon,  this  will  be  enforced 
in  another  forum.  Pulslfer  v. 
Greene,  96  Me.  438,  52  Atl.  921. 

92  British  Linen  Co.  v.  Drum- 
mond,  10  B.  &  C.  903;  Byrne  v. 
Crownlnshield,  17  Mass.  55;  Jones 
▼.  Jones,  18  Ala.  248;  Ruggles  v. 
Keeler,  3  Johns.  263,  8  Am.  D. 
48^;  Pegram  v.  Williams,  4  Rich. 


219;  Watson  v.  Brewster,  1  Barr, 
381;  Aldrich  v.  Aldrlch,  66  Vt. 
324,  48  Am.  R.  791;  Sawyer  v. 
Macaulay,  18  S.  C.  543;  Miller  v. 
Brenham,  68  N.  T.  83,  87,  88; 
Thompson  v.  Reed,  75  Me.  404, 
406,  407.  See  Norton  v.  Sterling, 
15  Lia.  An.  399;  Petchell  v.  Hop- 
kins, 19  la.  531;  Hale  v.  Law- 
rence, 1  Zab.  714,  47  Am.  D.  190. 

»8  Osgood  V.  Artt,  11  Bis.  160; 
Davis  V.  Harper,  48  la.  513;  Mo- 
Arthur  V.  Goddin,  12  Bush,  274; 
Humphrey  v.  Cole,  14  Bradw.  56; 
Minniece  v.  Jeter,  66  Ala.  222. 

»*  Bishop,  Stat  Crimes,  8  265. 

•8  Ante,  8  1870. 
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mitted,  is  correct  in  principle,  would  not  preclude  the  following 
of  the  domestic  statute  as  to  claims  not  fullj  barred  by  the  for- 
eign law. 

§  1411.  Bight  extinguished. — We  have  intimations  that,  if 
a  statute  like  this  of  limitations  operates  to  extinguish  the  right 
in  the  country  where  it  arises  and  the  parties  are  domiciled, 
the  courts  of  another  jurisdiction  will  not  thereafter  give  it 
effect.** 

The  Doctrine  of  this  Chapter  restated. 

§  1412.  A  judicial  tribunal  should,  in  the  decision  of  every 
question,  follow  the  laws  prescribed  for  it  by  the  sovereignty 
under  which  it  sits.  But  there  is  a  comity  of  nations,  as  the 
term  is,  whereby  it  has  become  customary  for  the  various  gov- 
ernmental powers  to  respect  one  another's  laws;  so  that,  if  a 
contract  made  in  one  country  is  drawn  in  question  in  another, 
the  tribunals  of  the  latter  will,  in  the  absence  of  any  domestic 
rule  or  policy  restraining,  accept  the  foreign  law  as  the  domes- 
tic, for  ascertaining  its  validity.*^  But  this  rule  stops  short  at 
every  point  where  it  would  become  subversive  of  the  domestic 
law.  The  interpretation  and  effect  of  the  contract  are  deter- 
mined by  the  law  of  the  place  of  its  intended  performance, 
whether  at  home  or  abroad;  its  discharge,  when  by  operation 
of  law,  by  any  law  moving  thereto,  and  having  a  jurisdiction 
over  it.  In  enforcing  the  contract,  the  foreign  procedure  is 
never  employed;  becaiise  courts  must  have  their  own,  and  it 
would  be  both  inconvenient  and  subversive  of  domestic  justice 
to  adopt  the  foreign  forms. 

»« story.  Conf.  Laws,  8  582;    2  911  Bishop,  Mar.  ft  Div.  fi  867. 

Pars.  Cont  691,  note;  McMerty  v. 
Morrison,  62  Mo.  140. 
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THE  BREACH  AND  PEEPORMANCE  OP  THE  CONTRACT, 


OHAPTEB  LV. 

WHAT  IS  A  BREACH  AUTHORIZINQ  A  SXHT  AT  LAW. 

8  1413.  Introduction. 

1414-1418.  In  general. 

1419-1424.  As  to  plaintiff. 

1425-1432.  As  to  defendant 

1433-1439.  Further  questions. 

1440.  Doctrine  of  chapter  restated. 

§  1413.  How  chapter  divided. — ^We  shall  consider  this  sab* 
jeety  I.  In  general ;  11.  As  to  the  plaintiff  •  UL  As  to  the  de- 
fendant; rV.  Further  questions. 

I.    In  General. 

§  1414.  Elsewhere — ^Here. — ^In  a  series  of  chapters  in  an- 
other connection/  are  explained  the  alteration  of  the  contract^ 
its  rescission,  ratification,  release,  and  the  doctrine  of  election 
and  waiver  relating  thereto.  We  are  here  to  contemplate  the 
finished,  final  agreement,  unrescinded.^  In  the  next  chapter, 
we  shall  see  something  of  rights  conferred  by  a  partial  or  im- 
perfect execution  of  a  contract  which  still  is  altogether  or  in 
part  broken. 

§  1415.  Interpret. — ^In  every  judicial  controversy  under  a 
contract,  it,  like  the  law,*  must  be  interpreted.  And  the  inter- 
preted contract,  not  the  mere  words  of  the  bargaining,  is  what 
the  court  enforces.  Therefore,  to  ascertain  whether  there  has 
been  a  breach,  or  a  performance,  or  neither,  we  must  first  inter- 
pret the  agreement, — the  leading  rules  for  which  have  already 
been  stated.^    To  illustrate, — 

§  1416.  Employer  and  employee. — ^Whenever  one  enters  into 
another's  service,  whether  in  a  continuous  employment  or  for 

1  Ante,  88  745-879.  •  Bishop,  Written  Laws,  8  71. 

>  Hughes  V.  Prewitt,  6  Tex.  264.         «  Ante,  8  366  et  seq. 
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the  doing  of  a  particular  thing,  the  law,  interpreting  the  con- 
tract, adds  to  its  general  words,  in  the  absence  of  special  ones, 
or  of  special  facts  controlling  the  particular  case,  his  promise 
to  bring  to  the  work  ordinary  skill  and  capacity,  together  with 
integrity  therein,  and  faithfulness  to  the  interests  of  his  em- 
ployer ;  the  sort  of  skill  varying  with  the  nature  of  the  busi- 
ness, and  the  holding  out  of  the  employee.'  Thus,  a  physician, 
surgeon,  or  dentist  undertakes,  in  law,  to  supplement  his  rea- 
sonable care  and  honest  endeavors  with  ordinary  professional 
skill,*  yet  does  not  warrant  success  or  a  cure  J  A  workman  by 
the  day,  or  any  other  within  the  like  reason,  impliedly  prom- 
ises, in  addition  to  the  care  common  to  all,  not  the  skill  of  the 
medical  man,  but  such  as  is  required  for  the  particular  employ- 
ment, in  the  ordinary  degree.*  The  clerk  in  a  store,  or  other 
like  employee,  undertakes,  among  other  things,  to  transact 
business  with  reasonable  accuracy  and  fidelity,  and  otherwise 
to  adjust  his  conduct  to  the  interests  of  his  employer.*  Now, — 
§  1417.  feffect  of  interpretation. — ^To  continue  our  illustra- 
tions from  the  law  of  employer  and  employee,  these  and  nu- 
merous other  implied  stipulations,  introduced  into  the  contract 
by  interpretation,  are  of  precisely  the  same  effect  as  though 
written  into  it  in  terms.^*  For  example,  a  breach  of  such  a 
stipulation,  the  same  as  of  one  in  oral  or  written  words,  may 
furnish  ground  for  rescinding  the  contract,*^  as  where  a  master 
discharges  his  servant ; "   or  for  a  suit  upon  it,  or  to  obtain 


»  Ante,  §  246;  Page  v.  WeUs,  87 
Mich.  416;  Keith  v.  Bliss,  10 
Bradw.  424;  Harmer  v.  Cornelius, 

5  C.  B.  N.  8.  236,  4  Jur.  n.  s.  1110; 
Newman  y.  Reagan,  65  Oa.  612; 
Brink  v.  Fay,  7  Daly,  562;  Orlffln 
Y.  Haynes,  24  La.  Ann.  480; 
Waugh  v.  Shunk,  8  Harris,  Pa. 
130;  Alpaugh  v.  Wood,  63  N.  J.  L. 
€38,  23  Atl.  261;    Sun  Publishing 

6  Printing  Co.  v.  Edwards,  113 
Fed.  445.  51  C.  C.  A.  279. 

«Hathorn  y.  Richmond,  48  Vt 
^57;  Utley  v.  Bums,  70  111.  162; 
I^ndon  v.  Humphrey,  9  Conn.  209, 
23  Am.  D.  333;  Wood  y.  Clapp,  4 
Sneed,  Tenn.  66;  Long  y.  Mor- 
rison, 14  Ind.  695,  77  Am.  D.  72; 
Craig  V.  Chambers,  17  Ohio  St 
253;  Simonds  y.  Henry,  39  Me. 
155,   63  Am.  D.   611;    Higgins   y. 


McCabe,  126  Mass.  13,  20,  30  Am. 
R.  642;  State  y.  Housekeeper,  70 
Md.  162,  16  Atl.  382,  2  L.  R.  A. 
687,  14  Am.  St  Rep.  340;  Barney 
y.  Pinkham,  29  Neb.  360,  45  N. 
W.  694,  26  Am.  St  Rep.  389. 

T  O'Hara  y.  Wells,  14  Neb.  403; 
Bogle  y.  Winslow,  6  Philad.  136; 
Tlsh  V.  Welken,  7  Ohio  N.  P.  472, 
6  Ohio  L.  &  C.  P.  Dec.  725. 

8  Eaton  V.  WooUy,  28  Wis,  628; 
Parker  v.  Piatt,  74  111.  430. 

•  Oriflfln  y.  Hajoies,  24  La.  An. 
480;  Brink  y.  Fay,  7  Daly,  562; 
Newman  y.  Reagan,  65  6a.  512. 

10  Ante,  §  241. 

iiBurkham  y.  Daniel,  66  Ala. 
604. 

"Parker  y.  School  District  5 
Lea,  526;  Drayton  y.  Reld,  5  Daly, 
442;    Newman  y.  Reagan«  66  Oa. 
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recompense  for  an  injury  inflicted  in  improperly  carrying  it 
out;  ^*  or  for  precluding  a  plaintiff  from  recovering  a  verdict, 
or  for  reducing  it,  by  reason  of  the  imperfection  or  failure  of 
performance  on  his  part.^* 

§  1418.  Elements  of  suit. — ^To  the  success  of  a  lawsuit,  two 
elements  are  always  essential;  namely,  a  right  in  the  plain- 
tiflf,  and  a  correlative  wrong  in  the  defendant.  And  the  plain- 
tiff mifit  be  without  fault  in  the  thing  of  which  he  complains, 
and  the  defendant  must  be  in  fault."  This,  therefore,  is  the 
rule  in  actions  upon  contracts, — ^there  must  be  a  performance  ^* 
or  readiness  to  perform,^^  as  the  particular  contract  may  re- 
quire, by  the  plaintiff,  and  a  breach  by  the  defendant.  The 
minuter  explanations  are  for  our  remaining  sub-titles. 

n.    As  to  the  Plaintiff. 

§  1419.  Nature  of  undertaking. — ^To  determine  whether  or 
not  a  plaintiff  is  in  the  right,  so  as  to  be  entitled  to  take  ad- 
vantage of  the  defendant's  wrong,  we  must  look  to  the  nature 
of  the  mutual  undertaking,  as  defined  by  the  interpreted  con- 
tract.   Thus, — 

§  1420.  Dependent,  separate  promises. — ^If  one  of  two  par- 
ties is  to  do  a  thing,  whereupon  the  other  is  to  do  something 
else,  the  former  cannot  sue  the  latter  for  non-performance  un- 
til he  has  himself  performed; "  as,  for  example,  he  cannot  re- 


512;  Brink  v.  Fay,  7  I>aly,  662; 
Reedy  v.  Long,  71  Md.  385. 

"XJtley  V.  Burns,  70  111.  162; 
Hathom  y.  Richmond,  48  Vt.  557; 
Ballou  V.  Prescott,  64  Me.  305; 
Bute  y.  Potts,  76  Cal.  304,  18  Pac. 
329. 

i«Wangh  y.  Shunk,  8  Harris, 
Pa.  130;  Parker  y.  Piatt.  74  111. 
4S0;  Baton  v.  Woolly,  28  Wis.  628; 
Newman  y.  Reagan,  63  Oa.  755; 
Harris  y.  Rathbun,  2  Abb.  App. 
826. 

18  1  Bishop,  Grim.  Law,  8  H; 
2  Bishop,  Mar.  ft  Diy.  9  75 ;  Smith 
V.  Cedar  Rapids  R.  R.,  43  la.  239; 
RawBon  v.  Clark,  70  III.  656;  Tay- 
lor y.  Renn,  79  111.  181;  Coulter 
y.  Board  o^  Education,  68  N.  T. 
865;    Buffldn  y.  Baird,  78  N.  C. 


283.  And  see  ante,  SS  489,  816, 
835. 

10  Long  y.  Hartwell,  5  Vroom, 
116;  Allen  y.  Atkinson,  21  Mich. 
351;  Brown  y.  Pitch,  4  Vroom, 
418;  Pullman  y.  Corning,  5  Sel- 
den,  93. 

17  Noble  y.  Edwards,  5  Ch.  D. 
(^78,  893;  Hapgood  y.  Shaw,  105 
Mass.  276;  Carpenter  y.  Holcomb, 
105  Mass.  280;  Bradford  y.  Wil- 
liams, Law  Rep.  7  Ex.  259;  Smith 
y.  Lewis,  24  Conn.  624,  63  Am.  D. 
180;  Seymour  y.  Bennet,  14  Mass. 
266,  268;  Darland  y.  Greenwood, 
1  McCrary,  337. 

"Cornell  y.  Cornell,  96  N.  Y. 
108;  Shelden  y.  Dutcher,  85  Mich. 
10;  Belt  y.  Stetson,  26  Minn.  411; 
Bryant  y.  Sean,  49  la.  878;  Mcv 
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cover  an  agreed  salary  until  he  has  fully  discharged  the  duties 
in  return  for  which  it  is  awarded."  And  one  who,  for  a  sum 
to  be  paid  him,  undertakes  to  find  a  purchaser  for  a  farm,  can- 
not enforce  payment  until  he  has  found  a  person  willing  to  buy 
it  entire.**  Nor  will  it  suffice  that  the  thing  which  the  plaintiff 
has  done  is  as  good  as  what  he  agreed ;  it  must  be  the  particu- 
lar thing.*^    Further — 

§  1421.  As  to  which. — If,  where  the  performance  has  been 
imperfect  or  incomplete,  the  defendant  has  still  deriyed  a  ben- 
efit therefrom,  the  plaintiff  may,  or  not,  according  to  the  cir- 
cumstances, maintain  an  action  for  the  value  of  such  benefit, 
on  a  promise  which  the  law  will  create,  as  will  be  explained 
in  the  next  chapter.  So,  also,  as  shown  in  a  preceding  chap- 
ter,** th^re  may  be  a  waiver  by  the  defendant,  excusing  the 
plaintiff  from  doing  the  thing  in  time  or  manner.**  Beyond 
this,  there  are  cases,  probably  not  quite  reducible  to  a  rule, — 
yet,  in  general,  including  all  those  in  which  there  has  been  a 
substantial   performance,**    accompanied    by   good   faith,** — 


Laughlin  v.  Child,  62  Ind.  412; 
Lyndon  Granite  Co.  y.  Farrar,  53 
Vt  585;  Branch  v.  Palmer,  65  Oa. 
210;  Gilbert  y.  Port,  28  Ohio  St 
276;  Ehlert  v.  Klenger,  43  Mich. 
61;  White  y.  Day,  56  la.  248; 
Pratt  y.  Canton  Cotton  Co.,  51 
MlBS.  470;  Murphy  y.  St  Loula,  8 
Mo.  App.  483;  Jones  y.  U.  S.,  96 
U.  S.  24;  Vinton  y.  Baldwin,  88 
Ind.  104,  45  Am.  R.  447;  Taylor 
v.  Jackson,  5  Houst  224;  Jewett 
V.  Brown,  71  Me.  485;  Fay  y.  Guy- 
non,  131  Mass.  31;  Bugbee  v. 
Haynes,  43  Vt  476;  Hopkins  v. 
Sanford,  38  Mich.  611;  Thoub- 
boron  y.  Lewis,  43  Mich.  635,  38 
Am.  R.  218;  Skidmore  v.  Eiken- 
berry,  53  la.  621;  Loudenback 
Fertilizer  Co.  y.  Tennessee  Phos. 
Co.,  121  Fed.  298,  58  C.  C.  A,  220, 
61  L.  R.  A.  402. 

19  Allegany  v.  Adams,  43  Md. 
349;  People  y.  Gardner,  55  Cal. 
304. 

30  Weber  y.  Clark,  24  Minn.  354. 

21  Blxby  y.  Wilkinson,  25  Minn. 
481;  Fauble  y.  Davis,  48  la.  462; 
Dauchey  y.  Drake^  85  N.  Y.  407; 


Harris  y.  Sharpies,  202  Pa.  243, 
51  AU.  965,  58  L.  R.  A.  214. 

"Ante,  SS  789-807. 

ss  Robinson  y.  Bullock,  66  Ala. 
548;  Levy  v.  Burgess,  64  N.  T. 
390;  Norton  y.  Browne,  89  Ind. 
333;  Dauchey  y.  Drake,  supra; 
Lawrence  v.  Miller,  86  N.  T.  131; 
Flannery  v.  Rohrmayer,  46  Conn. 
558,  33  Am.  R.  36;  Hoi  ton  v.  Mc- 
Pike,  27  Kan.  286,  Bast  v.  Byrne, 
51  Wis.  531,  37  Am.  R.  841;  Ben- 
jamin y.  Zell,  4  Out  Pa.  33; 
Bailey  v.  Knight,  4  Tex.  Civ.  App. 
473, 19  S.  W.  1062;  U.  S.  v.  Walsh, 
115  Fed.  697,  52  C.  C.  A.  419. 

s«Ante,  $605;  Chandler  v.  State, 
38  Ark.  197;  Loren  v.  Hlllhouse, 
40  Ohio  St  302;  Rees  v.  Smith,  1 
Ohio,  124,  13  Am.  D.  599;  Hovey 
v.  Pitcher,  13  Mo.  191;  Malbon  v. 
Blmey,  11  Wis.  107. 

2s  Beach  y.  Mullin,  5  Vroom, 
343;  Wade  v.  Haycock,  1  Casey, 
Pa.  382;  Meinke  v.  Falk,  61  Wis. 
623,  21  N.  W.  786,  50  Ahl  R.  157; 
Shepard  y.  Mills,  173  111.  223,  50 
N.  E.  709. 
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wherein,  though  the  plaintiff  is  not  absolutely  free  from  fault 
or  omission,  the  court  will  not  turn  him  away;  but,  enforcing 
his  rights  on  the  one  hand,  will  preserve  the  defendant's  rights 
on  the  other,  by  permitting  a  recoupment,  set-off,  or  cross  ac- 
tion.^*  Yet  the  mere  belief  of  a  plaintiff  that  the  things  done 
constitute  a  performance,  when  they  do  not,  will  not  avail  him.*^ 
The  doctrine  of  this  section  cannot  be  fully  extended  to  a — 

§  1422.  Condition  precedent. — ^A  condition  precedent  must 
be  strictly  complied  with;  and,  where  it  has  not  been  so  by 
the  plaintiff,  he  cannot  successfully  complain  of  the  defend- 
ant's breach,"  unless  the  latter  has  waived  it  or  done  some- 
thing else  to  excuse  performance."  What  is  here  meant  is  the 
interpreted  condition;  as,  if  payment  is  to  be  made  when  a 
certain  cause  is  decided  in  favor  of  the  plaintiff,  such  condi- 
tion is  fulfilled  by  an  agreement  that  the  plaintiff  shall  have 
judgment  for  a  specified  sum.** 

§  1423.  Independent  promises. — The  foregoing  doctrines  do 
not  apply  to  cases  wherein,  by  the  form  or  nature  of  the  con- 
tract, the  promise  of  the  one  party  is  independent  of  that  of  the 
other.*^  He  who  is  in  default  must  then  answer  for  it,  though 
he  has  a  claim  upon  the  other  under  the  same  contract.*^ 
Again, — 


«•  Eaton  v.  WooUy,  28  Wis.  628; 
Parker  v.  Piatt,  74  111.  430;  Ken- 
worthy  V.  Stevens,  132  Mass.  123; 
Warren  v.  Stoddart,  105  U.  S.  224; 
Reed  v.  Gallaher,  53  Oa.  456; 
State  V.  Blaln,  36  Ohio  St  429; 
SuperTisors  v.  Arrghi,  51  Miss. 
667;  Honston,  etc.  Ry.  y.  Snelllng, 
69  Tex.  116;  Van  Buren  v.  Digges, 
11  How.  U.  S.  461;  Dunlap  Y. 
Hand,  26  Miss.  460;  Noble  y. 
James,  2  Grant,  Pa.  278;  Williams 
y.  Schmidt,  54  111.  205;  Garfield 
y.  Huls,  54  111.  427;  Spence  y. 
Ham,  50  N.  Y.  Supp.  960,  27  App. 
Dly.  379. 

«T  Smyth  y.  Ward,  46  la.  339; 
Deyine  y.  Edwards,  101  lU.  138. 

••Ante,  S  586;  Aller  v.  Pennell, 
51  la.  537;  Drake  y.  Hill,  53  la. 
87;  Worsley  y.  Wood,  6  T.  R.  710; 
Snell  y.  Cheney,  88  111.  258;  Claf- 
lin  y.  Comw.  Ins.  Co.,  110  U.  S. 
81;   Toomhs  y.  Consolidated  Poe 
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Mining  Co.,  15  Nev.  444;  Webb  \: 
Smith,  6  Colo.  365;  Fayetteville 
Bank  y.  Clark,  9  Baxter,  589.  And 
see  Piper  v.  Kingsbury,  48  Vt.  480; 
Grifiin  y.  Brass  Foundry  &  Mach. 
Co.,  135  Ala.  490,  33  So.  177;  Nat. 
Surety  Co.  y.  Long,  125  Fed.  887, 
60  C.  C.  A.  623. 

"Mains  y.  Haight,  14  Barb.  76; 
Llyesey  y.  Omaha  Hotel,  5  Neb. 
50;  Estabrook  y.  Omaha  Hotel,  5 
Neb.  76;  Boehme  y.  Omaha  HoteU 
5  Neb.  80;  Stockwell  y.  Gldney, 
73  Me.  84;  Healy  y.  Fallon,  69 
Conn.  228,  37  Atl.  495. 

BoKittrell  y.  Hawkins,  74  N.  C. 
412. 

•lAnte,  8  401;  PoUak  y.  Brush 
Electric  Ass'n,  128  U.  S.  446,  9 
Sup.  Ct.  119,  32  L.  Ed.  474. 

sapordage  y.  Cole,  1  Saund. 
Wms.  ed.  3197,  and  note;  Carpen- 
ter y.  Cresswell,  4  Bing.  409,  411; 
McRayen  y.  Crisler,  53  Miss.  542; 
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§  1424.  Defendant's  preventing. — ^In  tiie  case  of  dependent 
promises,  a  plaintiff  who  has  come  short  of  fulfilment  because 
the  defendant  preyented  him,  may  maintain  his  action.** 

m.    As  to  the  Defendant. 

§  1425.  Inability  or  refusal — ^A  common  breach  is  where 
one  is  unable  or  declines  to  go  on  with  his  contract;"  or 
where,  after  the  other  has  performed,  he  cannot  or  will  not  pay 
the  agreed  price."    Again, — 

§  1426.  Disqualify  self. — ^If  one  voluntarily  puts  it  out  of 
his  power  to  do  what  he  has  agreed,  he  breaks  his  contract, 
and  is  immediately  liable  to  be  sued  therefor,  without  demand, 
even  though  the  time  specified  for  performance  has  not  ar- 
rived.**   Or, — 

§  1427.  Disqualified  when  contract  made. — ^If,  when  he 
makes  a  contract,  he  is,  unknown  to  the  other  party,  disquali- 
fied to  fulfill  it,  the  breach  is  simultaneous  with  the  promise, 
and  he  may  be  sued  immediately.*^    In  like  manner, — 

§  1428.  Wrongful  rescinding— BefusaL — One  exercising  the 
power,  already  spoken  of,**  to  rescind  his  contract  without 
right, — ^that  is,  declaring  to  the  other  party  his  intention  not  to 
abide  by  it, — commits  thereby  a  breach  whereon  the  other  may 


Lutz  Y.  Thompson,  87  N.  C.  834; 
Adrian  v.  Lane,  18  S.  C.  183;  Mog- 
gridge  v.  Jones,  14  East,  486; 
CampbeU  v.  Jones,  6  T.  R.  570. 

ssAnte,  9  1422;  post,  S  1431; 
Hotham  v.  East  India  Co.,  1  Doug. 
272;  Mackay  ▼.  Dick,  6  App.  Cas. 
251;  Risley  v.  Smith,  64  N.  Y.  576. 

»4Ante,  §§  837-840;  Lyman  v. 
Lyman,  133  Mass.  414;  Thompson 
V.  Laing,  8  Bosw.  482;  Davis  v. 
Crawford,  2  Mill,  401,  12  Am.  D. 
682;  Coushocken  Tube  Co.  v.  Iron 
Car  Equipment  Co.,  161  Pa.  St 
391,  28  AU.  1119;  Hitchcock  v.  An 
thony,  83  Fed.  779,  28  C.  C.  A.  80. 

»»  Shackelford  v.  Barrow,  2  Bay, 
91;  Nat  Mach.  &  Tool  Co.  ▼. 
Standard  Shoe  Mach.  Co.,  181 
Mass.  275,  68  N.  E.  900. 

tftAnte,  S  826;  Wolf  y.  Miarsh, 
54  Cal.  228;  Lovelock  y.  Frank- 
lyn,   8   Q.   B.   871,   10   Jur.   246; 


Short  y.  Stone,  3  Dowl.  ft  L.  580, 
10  Jur.  245;  Calnes  y.  Smith,  15 
M.  ft  W.  189;  Boyle  y.  Guysinger, 
12  Ind.  473;  Delamater  y.  Miller, 
1  Cow.  75,  13  Am.  D.  512;  Lover- 
Ing  y.  Levering,  13  N.  H.  513; 
Webster  y.  Coffin,  14  Mass.  196; 
Cooper  y.  Mowry,  16  Mass.  5,  7; 
Bassett  y.  Bassett,  55  Me.  127; 
Smith  y.  Jordan,  13  Minn.  264,  97 
Am.  D.  232;  Crist  y.  Armour.  34 
Barb.  378;  Branson  y.  Oregonian 
Ry.,  10  Or.  278;  Main's  Case.  5 
Co.  206.  See  McDonald  v.  Wil- 
liams, 1  Hilton,  365;  Dwyer  v. 
Tulane  Educational  Fund,  47  La. 
An.  1232.  17  So.  796;  Bolles  v. 
Sachs,  87  Minn.  815,  83  N.  W. 
862. 

87  Post,  S  1429;  Woods  y.  North, 
6  Humph.  309;  Harrington  v. 
Wells,  12  Vt  505,  44  Am.  D.  812. 

ssAnte,  S9  887-841. 
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bring  an  immediate  suit;  without  demanding  a  performance 
which,  by  the  terms  of  the  contract,  was  to  be  in  the  future.*" 
To  illustrate, — 

§  1429.  Marriage  promise. — ^After  a  mutual  promise  to 
marry,  if  it  turns  out  that  one  of  the  parties  was  already  un- 
der the  disabilities  of  a  prior  marriage,*** — or,  if  he  marries 
afterward  another  person,** — or  breaks  off  the  engagement  be- 
fore the  time  for  its  fulfilment,** — ^the  other  may  immediately 
sue  for  the  breach  of  promise.    Or, — 

§  1430.  Make  conveyance. — The  agreement  being  that  one 
shall  convey  lands  or  goods  to  another,  if  the  former  parts  with 
them,  or  if  he  destroys  the  goods,  the  latter  may  sue  him  with- 
out waiting  for  the  contract  time  to  elapse,  and  without  de- 
manding the  conveyance.*' 

§  1431.  Obstructing  performance. — ^For  the  like  reason,  a 
party  who  prevents  the  other  from  performing  the  contract,  or 
hinders  him  therein,  violates  it.  And  the  doctrine,  which  is 
sound  in  some  circumstances,  is  often  laid  down  quite  broadly, 
that  the  one  who  keeps  the  other  from  fulfilling  must  pay  the 
same  as  though  it  were  fulfilled.**    Also,  if  performance  is  a 


»»  Frost  V.  Knight,  Law  Rep.  7 
Ex.  Ill;  Hollo  way  v.  Griffith,  32 
la.  409,  7  Am.  R.  208;  Bunge  v. 
Koop,  48  N.  Y.  225,  8  Am.  R.  546; 
Crabtree  v.  Messersmith,  19  la. 
179;  Jewett  v.  Brooks,  134  Mass. 
505;  U.  S.  V.  Behan,  110  U.  S.  338; 
Bullings  y.  Qoodyear  Dental  Yule. 
Co.,  36  Mich.  313;  Mersey  Steel, 
etc  Co.  V.  Naylor,  9  App.  Cas. 
434,  442,  443;  Shaw  v.  Republic 
Life  Ins.  Co.,  69  N.  Y.  286;  Hoch- 
ster  T.  De  La  Tour,  2  Ellis  &  B. 
678.  If,  however,  the  disability  is 
Involuntary,  It  wiU  not  be  deemed 
a  breach  until  the  time  for  per- 
formance arrives.  Heard  v.  Bow- 
ers, 23  Pick.  456.  See  Stanford  v. 
McGUl,  6  N.  D.  536,  72  N.  W.  938, 
38  L.  R.  A.  760,  in  which  it  was 
held  that  promisee  may  elect  to 
consider  it  in  force  and  sue  for  a 
breach  as  of  the  day  performance 
was  due. 

40  Blattmacher  v.  Saal,  29  Barb. 
22.  If  the  disability  is  known  to 
both  parties,  the  promise  is  void. 


and  no  action  will  lie.  Haviland 
T.  Halstead,  34  N.  Y.  643.  For  an 
explanation  of  this  distinction,  see 
ante,  §S  481,  482,  489.  And  see 
Blossom  V.  Barrett,  37  N.  Y.  434, 
97  Am.  D.  747. 

*i  Short  V.  Stone,  8  Q.  B.  358; 
King  V.  Kersey,  2  Ind.  402;  Clem- 
ents y.  Moore,  11  Ala.  35. 

*2  Frost  V.  Knight,  Law  Rep.  7 
E:x.  Ill;  Holloway  v.  Griffith,  32 
la.  409,  7  Am.  R.  208;  Burtis  v. 
Thompson,  42  N.  Y.  246,  1  Am.  R. 
516.  See  Coil  v.  Wallace,  4  Zab. 
291. 

«Newcomb  v.  Brackett,  16 
Mass.  161;  Heard  v.  Bowers,  23 
Pick.  455.  460;  Griffith  v.  Good- 
hand,  T.  Jones,  191;  Hopkins  v. 
Young,  11  Mass.  302,  306;  BoUes 
V.  Sachs,  37  Minn.  315,  33  N.  W. 
862. 

44  Majors  v.  Hickman,  2  Bibb, 
217;  Carroll  v.  Collins,  2  Bibb. 
429;  Marshall  v.  Craig.  1  Bibb, 
379,  4  Am.  D.  647.  See  Blood  v. 
Enos,  12  Vt  625,  36  Am.  D.  363; 
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condition  precedent,  he  who  prevents  it  waives  the  condition.** 
Even  a  mere  hindrance  may  be  a  waiver  as  to  time.^'  And 
plainly  one  cannot  maintain  a  suit  against  another  for  not 
doing  what  he  put  it  out  of  the  other's  power  to  do.*^    But — 

§  1432.  Limits  of  doctrine.— This  doctrine  should  not  be 
carried  to  the  extent  of  working  injustice.  It  needs  no  argu- 
ment to  show,  that,  if  one  who  has  promised  to  pay  for  a  thou- 
sand bushels  of  wheat  on  delivery  refuses  to  accept  it,  he  can- 
not be  made  to  pay  the  entire  agreed  sum,  and  the  other  per- 
mitted to  keep  the  wheat.**  Or,  if  one  is  to  have  ten  thousand 
dollars  for  building  a  house  on  another's  land,  the  latter,  on 
ordering  him  off,  cannot  be  compelled  to  pay  all,  with  no  benefit 
conferred.**  The  true  doctrine  for  such  a  case  has,  it  is  be- 
lieved, been  stated  in  a  previous  chapter.** 


rV.    Further  Qtiestions. 

§  1433.  Concurrent. — ^Under  a  contract  which,  as  inter- 
preted, calls  for  concurrent  acts  by  the  parties, — ^for  example, 
requires  the  one  to  convey  land  to  the  other  who  is  simulta- 
neously to  pay  for  it, — ^neither  can  maintain  a  suit  against  the 
other  until  he  has  done  his  part,  or  offered  to  do  it  on  the  oth- 
er's performing;  and,  in  some  circumstances,  or  by  some  opin- 
ions, performance  by  the  other  must  also  be  demanded.*^    In 


Devlin  v.  Second  Avenue  R.  R.,  44 
Barb.  81;  Wallman  y.  Society  of 
Concord,  45  N.  Y.  485;  St  Louis 
▼.  McDonald,  10  Mo.  609;  Olson  v. 
City  of  Viroqua,  121  Wis.  571,  99 
N.  W.  320;  Claudius  v.  West  End 
Heights  Amusement  Co.,  109  Mo. 
App.  346. 

«BAnte,  S  1424;  Dodge  T.  Ro- 
gers, 9  Minn.  223;  Jones  v.  Wal- 
ker, 13  B.  Monr.  163,  66  Am.  D. 
557;  Camp  v.  Barker,  21  Vt.  469; 
Williams  v.  U.  8.  Bank,  2  Pet.  96, 
102. 

^•Ketchum  v.  ZeilsdorfP,  26  Wis. 
514;  Davis  v.  Crookston  Water- 
works P.  &  L.  Co.,  57  Minn.  402, 
59  N.  W.  482,  47  Am.  St.  Rep.  622. 

4T  Stewart  v.  Keteltas,  36  N.  Y. 
388;  McKee  v.  Miller,  4  Blackf. 
222;  Parker  Vein  Coal  Co.  v. 
O'Hem,  8  Md.  197;  Gibson  v.  Dun- 


nam,  1  Hill,  S.  C.  289,  26  Am.  D. 
180;  2  Chit.  Cent,  llth  Am.  ed. 
1087.  But  a  third  person's  inter- 
ference will  not  thus  avail  the  de- 
fendant^ Bowery  Nat.  Bank  v. 
New  York,  63  N.  Y.  336. 

«AThe  measure  of  damages  in 
this  class  of  cases  is  ordinarily 
the  difference  between  the  con- 
tract price  and  the  market  value. 
Cullen  V.  Bimm,  87  Ohio  St  236; 
Cockbum  v.  Ashland  Lumber  Co., 
54  Wis.  619.  Under  some  facts, 
therefore,  the  damages  will  be  but 
nominal.  Wire  v.  Foster,  62  la. 
114. 

«•  See,  and  query,  Clendennen  v. 
Paulsel,  3  Mo.  230,  26  Am.  D.  435. 

so  Ante,  SS  837-841. 

Bi  Fuller  V.  Hubbard,  6  Cow.  13, 
16  Am.  D.  423;  Ishmael  v.  Parker, 
13   111.  824;    Small  v.  Reeves,  14 
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reason,  a  tender  of  the  deed,  money,  or  other  value,  and  keep- 
ing the  tender  good,  should  be  deemed  enough;  unless,  from 
the  nature  of  the  thing  to  be  done  by  the  other  party,  time  is 
required,  and  then  the  needful  time  should  be  offered  also."* 
Again, — 

§  1434.  Successiye  steps. — ^If  the  interpreted  contract  de- 
mands successive  steps,  now  a  step  by  the  one  party  and  then 
a  step  by  the  other,  whenever  on  the  one  side  all  is  done  which 
is  to  precede  performance  on  the  other,  the  party  of  the  other 
side  breaks  it  if  he  simply  neglects  to  take  his  step,  though 
no  demand  on  him  is  made;  but,  while  anything,  however 
slight,  remains  unperformed  by  the  former  party,  there  is  no 
breach  by  the  latter .••    To  illustrate, — 

§  1435.  Predetermining — (Election). — ^We  have  seen  that, 
under  a  contract  in  the  alternative,  the  party  who  by  its  inter- 
preted terms  is  to  take  the  step  at  which  the  choice  of  ways 
presents  itself,  necessarily  and  of  law  elects  by  which  one  the 
fulfillment  shall  be."^  One  of  the  consequences  whereof  is,  that, 
if  such  party  neglects  to  elect  fulfilling,  the  right  of  choice 
passes  thereupon  to  the  other  party,  who  may  sue  for  the 
breach  of  the  alternative  he  prefers.*'    Another  consequence 


Ind.  163;  Fuller  v.  WlUiams,  7 
Cow.  63,  17  Am.  D.  498;  Kane  v. 
Hood,  18  Pick.  281;  Runkle  t. 
Johnson,  30  111.  328,  83  Am.  D. 
191;  Stokes  v.  Burrell,  3  Grant, 
Pa.  241;  Dana  v.  King,  2  Pick. 
155;  Brown  v.  Gammon,  14  Me. 
276;  Howe  v.  Huntington,  15  Me. 
350;  Hunt  v.  Livermore,  5  Pick. 
395;  Perry  v.  Wheeler,  24  Vt  286; 
Savage  Manuf .  Co.  v.  Armstrong, 
19  Me.  147;  Leaird  v.  Smith,  44 
N.  T.  618;  Mackay  y.  Dick,  6  App. 
Cas.  251;  Price  v.  Sanders,  39  Ark. 
306;  Stockton  Sav.  etc.  Soc.  v..Hil- 
dreth,  53  Cal.  721;  Hedge  v.  Gib- 
son, 68  la.  666;  House  t.  Alexan- 
der, 105  Ind.  109,  4  N.  B.  891,  65 
Am.  R.  189;  Kauffman  v.  Raeder, 
108  Fed.  171,  64  L.  R.  A.  247. 

■s  See  Gushee  t.  Eddy,  11  Gray, 
602,  603,  71  Am.  D.  728;  Cobb  T. 
Hall,  33  Vt.  233;  Diggers  v.  Pace, 
6  Ga.  171;  Hammond  v.  Gilmore, 
14  Conn.  479. 


88  Adams  v.  New  York,  4  Duer. 
295;  Helm  v.  Wilson,  4  Mo.  41; 
Burke  v.  Wells,  60  Cal.  218;  Wat- 
son T.  Walker,  3  Fost.  N.  H.  471; 
Brewer  v.  Tysor,  8  Jones,  N.  C. 
180;  Wagenblast  t.  McKean,  2 
Grant,  Pa.  393;  Downer  y.  Frizzle, 
10  vt.  641;  MoCarren  v.  McNulty, 
7  Gray,  139;  Pratt  t.  Law,  9 
Cranch,  456;  Bersch  y.  Sander,  37 
Mo.  104;  Niblett  v.  Herring,  4 
Jones,  N.  C.  262;  Bishop  v.  New- 
ton, 20  111.  175;  Abbott  y.  Gatch, 
13  Md.  814,  71  Am.  D.  635;  Noble 
y.  James,  2  Grant,  Pa.  278;  Hill 
y.  Smith,  32  Vt  433;  Bollman  y. 
Burt,  61  Md.  415;  Roddick  y. 
Gressman,  49  Mo.  389;  Walsh  y. 
Meyers.  92  Wis.  897,  66  N.  W.  250; 
Bean  y.  Fitzpatrick,  67  N.  H.  226, 
38  Ati.  722. 

54  Ante,  S§  786-787. 

wAnte,  S  786;  McNitt  v.  Clark, 
7  Johns.  466;  Nesbitt  y.  Pearson, 
88  Ala.  668. 
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of  the  doctrine  is  its  correlate ;  namely,  if  the  contract,  as  in- 
terpreted, empowers  one  of  the  parties  to  elect,  in  any  particu- 
lar, how  it  shall  be  fulfilled,  such  party  must  take  the  first  step 
by  making  the  election ;  until  which,  there  can  be  no  breach  by 
the  other.    Thus, — 

§  1436.  Pay  in  speciflc  articles. — On  one's  promise  to  pay 
a  given  sum  to  another  in  such  specific  things  as  the  latter  may 
choose,  or  in  goods  at  whatever  time  and  place  the  latter  pre- 
fers, or  at  an  indefinite  time,  the  first  step  is  necessarily  to 
make  and  announce  the  election,  by  particularizing  the  articles, 
or  the  time  or  the  place  of  their  delivery.  This  devolves  on 
the  promisee ;  and,  until  he  does  it,  the  promisor  has  no  occa- 
sion to  make  a  tender,  and  is  not  suable."'  These  conditions 
attend  most  contracts  in  the  form  of  promissory  notes  payable 
in  specific  articles ;  whence  it  has  become  a  sort  of  general  rule 
that  a  note  of  this  kind  does  not  become  due  in  money,  and  the 
foundation  of  a  suit,  until  there  have  been  a  demand  and  re- 
fusal.'^^  But  the  note  is  sometimes  drawn  in  terms  leaving 
nothing  for  subsequent  individualization,  or  otherwise  so  as  not 
to  be  within  this  principle,  and  then  an  action  without  demand 
may  be  sustained  on  it,  when  the  time  of  payment  has  elapsed, 
unless  the  defendant  has  duly  tendered  the  articles."'    The  ad- 


.»•  Baker  v.  Stoughton,  1  Or.  227; 
Corbltt  V.  Stonemetz,  15  Wis.  170; 
Newton  v.  Wales,  8  Rob.  N.  Y. 
458;  Hambel  y.  Tower,  14  la.  530; 
Wear  v.  Jacksonyille,  etc.  R;  R., 
24  lU.  593;  Morey  v.  Bnke,  6 
Minn.  392;  Posey  v.  Scales,  66 
Ind.  282.  But  see  Bixby  v.  Whit- 
ney, 6  Greenl.  192. 

6T  Greenwood  v.  Curtis,  6  Mass. 
358,  364,  4  Am.  D.  145;  Smith  v. 
Leavenworth,  1  Root,  209;  Dean 
V.  Woodbridge,  1  Root,  191;  John- 
son V.  Balrd,  3  Blackf.  163;  Ste- 
vens V.  Adams,  46  Me.  611;  Lob- 
dell  V.  Hopkins,  5  Cow.  616;  Dunn 
V.  Marston,  34  Me.  379;  Chandler 
V.  Wlndshlp,  6  Mass.  310;  Wll- 
mouth  V.  Patton,  2  Bibb,  280; 
Chambers  v.  Winn,  Pr.  Dec  2d  ed. 
166,  2  Am,  D.  713;  Gushee  v. 
Eddy,  11  Gray,  502,  71  Am.  D. 
728.     But  see   Cobb  v.   Reed,   2 


Stew.  444;  Markley  y.  Rhodes,  69 
la.  57,  12  N.  W.  775. 

B6  Bernard  y.  Bernard,  1  Lev. 
289;  MarshaU  y.  Ferguson,  23Cal. 
65;  Wheeler  y.  Garsia,  5  Rob.  N. 
Y.  280;  Stewart  y.  Morrow,  1 
Grant,  Pa.  204;  Wiley  y.  Shoemak,^ 
2  Greene,  la.  206;  Plowman  v. 
Riddle,  7  Ala.  776;  Miller  y.  Mc- 
Claln,  10  Terg.  245;  Vanhooser  v. 
Logan,  3  Scam.  389,  38  Am.  D.  90; 
Hardeman  y.  Cowan,  10  Sm.  ft  M. 
486;  Deel  y.  Berry,  21  Tex.  463, 
73  Am.  D.  236;  Perry  y.  Smith, 
22  Vt  301;  Fleming  y.  Potter,  7 
Watts,  880;  Orr  y.  Williams,  6 
Humph.  423;  Peck  y.  Hubbard,  11 
Vt  612;  Chambers  y.  Harger,  6 
Harris,  Pa.  16;  Nipp  y.  Diskey,  81 
Ind.  214,  42  Am.  R.  124;  Freden- 
burg  y.  Turner,  37  Mich.  402; 
Richards  y.  Reeves,  149  Ind.  427, 
49  N.  B.  348. 
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judged  cases  on  this  questioii  are  not  uniformly  consistent  with 
one  another.'* 

§  1437.  Pay  money— ("On  demand").— H,  without  qualifi- 
cation,  one  promises  to  pay  money  to  another,  either  generally®^ 
or  **on  demand/**^  it  becomes  due  simultaneously  with  the 
promise, — ^if,  to  pay  on  a  specified  future  day,  it  is  due  on 
such  day, — and,  in  either  case,  there  being  nothing  for  the 
promisee  to  do,  the  promisor  must  find  him*^  if  within  the 
State,**  and  tender  him  the  money;  in  default  whereof  a  suit 
may  be  maintained  against  him,  and  no  demand  in  fact  is  nec- 
essary.** 

§  1438.  Payable  Sunday.— The  rule  is  familiar  that  a  bill 
or  note,  having  days  of  grace,  and  falling  due,  grace  included, 
on  Sunday,  is  payable  on  Saturday.**    But  in  ordinary  con- 


B>  See,  in  addition  to  the  pre- 
ceding cases,  Lakey  v.  Chadwick, 
66  Mo.  622;  Field  v.  Black,  42  Vt. 
617;  Phillips  v.  AUegheny  Car  Co. 
1  Norris,  Pa.  368;  Stack  v.  Char- 
lotte, etc.  R.  R.,  10  S.  C.  91;  Say- 
lor  V.  U.  S.,  14  Ct  of  CI.  453;  Rag- 
land  T.  Wood,  71  Ala.  145,  150,  46 
Am.  R.  305;  State  v.  Mooney,  65 
Mb.  494,  496. 

•0  Purdy  v.  Phillips,  1  Duer,  369; 
Payne  v.  Mattox,  1  Bibb,  164; 
Slack  V.  Price,  1  Bibb,  272; 
Thompson  v.  Ketcham,  8  Johns. 
190,  5  Am.  D.  332;  Columbia 
Bank  y.  Hagner,  1  Pet.  455;  Bailey 
V.  Clay,  4  Rand.  346;  Gibbs  v. 
Southam,  5  B.  &  Ad.  911;  Farqu- 
har  v.  Morris,  7  T.  R.  124;  Kendal 
V.  Talbot,  1  A.  K.  Mar.  321;  War- 
ing y.  Betts,  90  Va.  46,  44  Am.  St. 
Rep.  890. 

•lAnte,  9  1354;  2  Saund.  Wms. 
ed.  63(1,  note;  Omohundro  y.  Omo- 
hundro,  21  Qrat.  626;  Capp  y.  Lan- 
caster, Cro.  Gliz.  548;  Cotton  y. 
ReayiU,  2  Bibb,  99;  Pullen  y. 
Chase,  4  Pike,  210;  Thomson  y. 
Butler,  Cro.  Eliz.  721;  Kingsbury 
y.  Butler,  4  Vt.  458;  Brett  v. 
Ming,  1  Fla.  447;  Ross  y.  Lafay- 
ette, etc.  R.  R.,  6  Ind.  297.  The 
distinction  in  the  books  is,  that, 
"where  a  mere  duty  is  promised 


to  be  paid  upon  request,  there 
needs  no  actual  request;  but, 
where  a  collateral  sum  is  prom- 
ised to  be  paid  upon  request,  there 
must  be  an  actual  request"  Birks 
y.  Trippet,  1  ^aund.  Wms.  ed.  32, 
33&.  And  see  Blackwell  y.  Fos- 
ters, 1  Met.  Ky.  88;  Massey  y. 
Sladen,  Law  Rep.  4  Ex.  13;  Moore 
y.  Shelley,  8  App.  Cas.  285. 

•2  Kidwelly  y.  Brand,  1  Plow. 
69,  71;  Sage  y.  Ranney,  2  Wend. 
682;  Sanders  y.  Norton,  4  T.  B. 
Monr.  464;  Pomeroy  y.  Ainsworth, 
22  Barb.  118. 

«8Co.  Lit.  2106;  2  Chit  Cent 
11th  Am.  ed.  1069;  Littell  y.  Nich- 
ols, Hardin,  2d  ed.  71;  Gill  y. 
Bradley,  21  Minn.  15;  Smith  y. 
Walton,  5  Houst  141. 

tt^Langston  y.  South  Carolina 
R.  R.,  2  S.  C.  248;  O'Connor  y. 
Dingley,  26  Cal.  11;  McDonald  y. 
Gray,  11  la.  508,  79  Am.  D.  509; 
Wheeler  y.  Garsia,  5  Rob.  N.  Y. 
280.  And  see  Trinity  Church  y. 
Higgins,  48  N.  T.  532. 

oBFamum  y.  Fowle,  12  Mass. 
89,  7  Am.  D.  35;  Barlow  y.  Plant- 
ers Bank,  7  How.  Miss.  129;  San- 
ders y.  Ochiltree,  5  Port  73,  30 
Am.  D.  551;  Sheppard  y.  Spates, 
4  Md.  400.  See,  under  the  New 
Jersey  statute,  Hagerty  y.  Bngle, 
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tracts,  where  the  element  of  grace  is  not  recognized,  the  rule 
is  by  most  opinions  reversed ;  Sundaj  is  not  counted,  and  the 
performance  or  breach  takes  place  on  Monday,**  though  some 
hold  Saturday  to  be  the  day.*^  There  are  analogies  for  reject- 
ing Sunday  from  the  computation  of  time,  it  being  a  day  on 
which  business  is  forbidden,**  following  which  we  may  well  re- 
quire performance  to  be  postponed  till  Monday;  besides,  where 
the  day  is  in  terms  fixed  by  the  parties,  how  can  a  court  change 
their  words,  and  make  it  earlier  than  they  have  done  t  •• 

§  1439.  When  suit. — A  suit  at  law  is  maintainable  only  after 
the  cause  of  action  is  fully  consummated.^*  And  this  is  de- 
termined by  reckoning  the  day  of  performance  entire,  rejecting 
fractions  of  the  day ;  '^  so  that  the  party  who  is  to  pay  or  other- 
wise fulfill  has  the  whole  day  for  it,  and  a  suit  for  the  breach 
cannot  be  instituted  till  the  next  day."'*  Negotiable  paper  fur- 
nishes a  partial  exception  to  this  rule;  as  to  which,  if  payment 
thereon  is  demanded  at  a  reasonable  hour  on  the  last  day  of 
grace,  and  refused,  an  action  may  then  be  commenced ;  though, 
without  such  demand,  it  cannot  be.''*  This  exception  does  not 
extend  to  money  promised  on  any  other  sort  of  contract.^* 


14  Vroom,  299;  Morris  v.  Bailey, 
10  S.  D.  607,  74  N.  W.  443. 

••  Salter  v.  Burt,  20  Wend.  205, 
32  Am.  D.  530;  Stryker  v.  Vander- 
bllt,  3  Dutcher,  68;  Stebbins  v. 
Leowolf,  3  Cush.  137;  Carothers 
V.  Wheeler,  1  Or.  194;  Pressed 
Steel  Car  Co.  v.  Eastern  Ry.  Co. 
of  Minn.,  121  Fed.  609.  37  C.  C.  A. 
€35. 

e7  Kilgour  y.  Miles,  6  OiU  &  J. 
268. 

es  Bishop,  Written  Laws,  S  110c 

«» Limitations.  —  Consistently 
with  this  view  it  is  held  that, 
where  the  law  fixes  the  time  with- 
in which  an  act  shall  be  done,  and 
it  expires  on  Sunday,  a  doing  on 
Monday  will  be  too  late.  Haley 
v.  Toung,  134  Mass.  364;  AUen  ▼. 
iniiott,  67  Ala.  432. 

TO  Ante,  S  1354;  Wadley  t. 
Jones,  55  Ga.  329;  Nickerson  t. 
Babcock,  29  111.  497;  Blevins  t. 
Alexander,  4   Sneed,   Tenn.   583; 


Moore  v.  Dickerson,  44  Ala.  485; 
Hamilton  y.  Goff,  45  Neb.  339,  63 
N.  W.  807;  Arnold  v.  Blabon,  147 
Pa.  St  372,  23  Atl.  575. 

71  Ante,  SS  1340,  1341;  Tllton  v. 
Sterling  Coal  &  Coke  Co.,  28  Utah, 
173,  77  Pac.  758. 

72E8te8  y.  Tower,  102  Mass.  65, 
3  Am.  R.  439;  Davis  v.  Bppinger, 
18  Cal.  378,  79  Ahl  D.  184; 
Thomas  y.  Shoemaker,  6  Watts  A 
S.  179;  Webb  v.  Fairmaner,  3  M. 
&  W.  473;  Snadbeck  y.  Sisson,  31 
Hun,  582,  66  How.  Prac  225. 

T«  Greeley  y,  Thurston,  4  Greenl. 
479,  16  Am.  D.  285;  Estes  v. 
Tower,  supra;  Ammidown  y.  Wood- 
man, 31  Me.  580.  But  see,  as  to 
New  York,  Continental  Nat.  Bank 
y.  Townsend,  87  N.  Y.  8,  10;  and 
Tex.,.  Watklns  y.  WiUlB,  58  Tex. 
521.  See  Sutclifle  y.  Humphreys, 
58  N.  J.  L.  42. 

74  Harris  y.  Bl6n«  16  Me.  175. 
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The  Doctrine  of  this  Chapter  restated, 

§  1440.  A  contract  fully  executed  on  one  side  is  violated  if 
the  party  on  the  other  simply  fails  to  do  what  it  requires  of 
him.  But  where  there  are  mutual  and  dependent  promises,  so 
long  as  the  one  party  leaves  xmdone  anything,  even  though 
minute,  which  must  precede  the  doing  by  the  other,  the  latter 's 
non-doing  cannot  constitute  a  breach. ,  Each,  to  put  the  other 
in  default,  must  himself  take  every  step  which  antedates  the 
one  the  non-taking  whereof  by  the  other  is  the  matter  of  his 
complaint.  Or,  if  the  steps  are  to  be  simultaneous,  neither  can 
sue  the  other  without  first  tendering  his  step,  though  he  need 
not  actually  take  it  during  the  other's  refusal.  One  who,  be- 
fore the  time  for  performance,  finds  himself  disabled  through 
poverty,  has  not  thereby  violated  his  contract;  this  sort  of 
breach  can  occur  only  on  the  day.  But,  if  one  agrees  to  do 
what  he  has  not  the  legal  capacity  for,  and  the  other  is  not  a 
partaker  with  him  in  the  attempt  to  violate  the  law, — or  if, 
having  then  the  capacity,  he  afterward  does  what  incapacitates 
himself, — or,  if  he  puts  the  thing  contracted  about  beyond  his 
control,  so  that  his  inability  to  perform  on  the  appointed  day 
is  now  demonstrated, — or,  if  he  signifies  to  the  other  party  that 
he  will  not  fulfill, — in  any  one  of  these  cases,  a  breach  is  com- 
mitted, and  an  action  may  be  maintained  by  the  other  party, 
though  the  time  set  down  in  the  contract  for  performance  has 
not  arrived.  The  whole  of  the  designated  day  is  allowed  for 
the  doing;  and,  except  on  a  bill  or  note  after  a  demand,  the 
suit  cannot  be  brought  until  the  next  day. 
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CHAPTER  LVI. 

THE  CONTRACT  WHICH  THE  LAW  CREATES  AFTER  A  BREACH, 
IMPERFECT  PERFORMANCE,  OR  ABANDONMENT. 

§  1441.  Already — ^Here. — ^The  subject  of  this  chapter  has 
already  been  largely  under  review,  at  different  places,  in  its 
relations  to  the  varying  topics  elucidated  in  the  foregoing 
pages.  Most  of  these  places  are  referred  to  in  a  note.^  The 
author  will  here  present  a  condensed  view  of  it;  and,  avoiding 
repetitions,  rely  upon  the  reader's  consulting,  in  connection 
with  this  chapter,  the  other  places. 

§  1442.  On  what  principles. — ^If  never,  after  a  contract  has 
been  broken,  imperfectly  performed,  or  abandoned,  any  legal 
adjustment  of  the  rights  of  the  parties  were  permitted  except 
under  the  contract  itself,  as  explained  in  the  last  chapter,  great 
injustice  would  not  unfrequently  follow.  One  whose  property 
or  services  had  gone,  either  at  the  making  of  the  contract  or 
afterward,  to  enrich  another  and  impoverish  himself,  might 
then  be  without  remedy,  however  small  the  blame  on  his  side 
or  the  merit  on  the  other.  To  avoid  which,  the  law  in  proper 
circumstances  creates  a  contract,'  to  supplement  or  stand  in 
the  stead  of  the  one  which  the  parties  had  made.  And  therein 
it  proceeds  on  the  principle,  that  he  who  has  conferred  upon 
another  a  benefit  not  meant  to  be  gratuitous  is  entitled  to  be 
paid  therefor,"  except  where  some  other  principle  interposes 
with  superior  force.  There  are,  on  this  head,  some  difficulties 
and  judicial  differences, — ^all,  or  most,  upon  the  question 
whether,  under  given  facts,  the  rule  or  some  exception  to  it 
shall  prevail.    Moreover, — 

§  1443.  Nature  of  autborities — (Law's  growth). — ^In  a  large 
proportion  of  those  reported  cases  wherein  a  suit  on  the  ex- 
press contract  has  failed,  the  question  whether  or  not  there  is 
still  a  remedy  on  one  which  the  law  created,  is  not  adverted  to; 

1  Ante,  S§  93,  188,  217,  226,  227,         *  Ante,  $  181  et  seq. 
232,   233,   235-237,   286,   301,   682,         *  Consult  the  places  cited  to  the 
818,    834,    837-840,    940,    968-970,      last  section. 
1091-1110.    1219,    1221-1225,    1236, 
1283,  1346,  1421. 
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and,  pretty  plainly,  often  a  party  entitled  to  the  latter  remedy 
abandons  his  cause  in  a  needless  despair.  Besides,  if,  as  is  com- 
monly said,  the  law  grows  under  judicial  culture,*  that  of  the 
present  topic  has  had  its  less  and  more  mature  states,  and  even 
yet  it  remains  unduly  green  and  its  frxiitage  imperfect;  so  that 
what  would  not  have  been  possible  to  litigants  at  an  earlier 
period  of  its  growth  may  be  realized  now,  and  still  more  may 
be  within  their  grasp  not  many  years  hence.  The  law  of  the 
subject,  therefore,  can  be  but  imperfectly — 

§  1444.  Defined. — ^Whenever  a  contract  has  been  receded 
from,  performed  so  imperfectly  that  a  suit  on  it  cannot  be  main- 
tained, or  broken  beyond  repair,  if  there  is  in  the  hands  of  one 
of  the  parties  any  value  which  was  transmitted  to  him  from  the 
other  at  its  inception  or  in  the  course  of  any  doing  under  it, 
over  and  above  what  he  may  be  entitled  to  retain  because  the 
other's  fault  relating  thereto,  he  should  return  it  to  the  other, 
failing  which  the  other  may  recover  it  of  him ; '  unless  the  suit 
for  its  recovery  discloses  a  wrong  in  the  plaintiff  in  the  matter 
complained  of — ^for  example,  in  wilfully  and  without  cause 
abandoning  the  contract — ^to  a  degree  precluding  him  from  a 
standing  in  court,*  or  unless  prohibited  by  reason  of  the  orig- 
inal contract  having  been  unlawful  ^  or  fraudulent,*  or  unless 
the  bestowal  of  the  beneficial  thing  was  against  the  will  of  the 


4  Ante,  §§  6.  7.  10,  1123-1125, 
1132. 

6  Places  referred  to  ante,  §  1441; 
Ladue  v.  Seymour,  24  Wend.  60; 
Dennett  v.  Jones,  23  How.  U.  S. 
220;  Dermott  v.  Jones,  2  Wall.  1; 
Merrill  v.  Ithaca,  etc.  R.  R.,  16 
Wend.  586,  30  Am.  D.  130;  Hoi- 
linsead  v.  Mactier,  13  Wend.  275; 
Whipple  V.  Dow,  2  Mass.  415; 
Stewart  v.  Craig,  3  Greene,  la. 
505;  Arthur  v.  Saunders,  9  Port. 
6?6;  Thompson  v.  Purcell,  10  Al- 
len, 426;  Hayward  v.  Leonard,  7 
Pick.  181,  19  Am.  D.  268;  Bassett 
V.  Sanborn,  9  Cush.  58;  Thomas 
V.  Ellis,  4  Ala.  108;  Pratt  v.  Law, 
9  Cranch,  456;  Hall  y.  Cannon,  4 
Harring.  Del.  360;  Lee  v.  Ash- 
brook,  14  Mo.  378,  55  Am.  D.  110; 
Draper  y.  Randolph,  4  .larrlng. 
Del.  454;  Lomax  y.  Bailey,  7 
Blackf.  699;  Allen  y.  Wills,  4  La. 


An.  97;  Hargraye  y.  Conroy,  4 
C.  E.  Oreen,  281;  Preston  y.  Fin- 
ney, 2  Watts  ft  S.  53;  Wade  y. 
Haycock,  1  Casey,  Pa.  382;  Tunno 
y.  Robert,  16  Fla.  738;  uEtna  Iron 
ft  Steel  Works  y.  Kossuth  County, 
79  la.  40,  44  N.  W.  215;  McDon- 
ough  y.  Eyans  Marble  Co.,  112 
Fed.  634,  50  C.  C.  A.  403. 

flAnte,  S  835;  2  Bishop,  Mar.  ft 
Diy.  §  75;  Dermott  y.  Jones,  2 
Wall.  1;  Niblett  y.  Herring,  4 
Jones,  N.  C.  262;  Dula  y.  Cowles, 
2  Jones,  N.  C.  454;  Martin  y. 
Schoenberger,  8  Watts  ft  S.  367; 
Lewis  y.  Esther,  2  Cranch,  C.  C. 
423;  Bayard  y.  McLane,  3  Harring. 
Del.  139;  Brown  y.  Kimball,  12 
Vt.  617;  Malbon  y.  Birney,  11  Wis. 
107. 

t  Ante,  SS  471,  472,  476-478,  487, 
627,  629. 

8  Ante,  S  683. 
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recipient,*  and  its  return  is  impracticable,^^  or  unless  some 
other  positive  rule  of  law  or  legal  procedure  forbids. 

§  1445.  As  to  which — (Intent  in  imperfect  performance).— 
By  consulting  our  previous  elucidations/^  the  practitioner  will 
see  that  there  are  on  this  question,  and  particularly  as  to  the 
nature  and  extent  of  the  wrong  in  the  plaintiff  which  will  pre- 
clude an  action  for  benefits  conferred  in  departure  from  the 
terms  of  the  contract/'  judicial  differences  rendering  impera- 
tive a  vigilant  looking  into  the  decisions  in  his  own  State.^' 
The  author  submits  that,  in  natural  equity,  and  especially  in 
juridical  reason,"  if,  of  mere  perverseness,  and  from  no  real  or 
supposed  necessity,  a  party  violates  or  abandons  his  contract 
after  having  gone  part  way  in  conferring  benefits  on  the  other 
party,  he  confirms  to  the  other  what  has  thus  been  transmitted, 
and  he  can  maintain  no  action  therefor;  but,  if  his  short-com- 
ing was  induced  by  an  honest  mistake  of  facts,  or  if  he  thought 
he  was  performing  while  he  was  not,  or  if  he  acted  through 
ignorance,  or  poverty,  or  other  force  with  which  he  could  not 
contend,  or  through  inadvertence  short  of  willful  wrong,  he 
may  have  back  what  the  other  party,  after  first  being  fully  in- 
demnified for  the  partial  failure  to  perform,  has  gained  over 
and  above  what  would  have  been  his  gains  from  an  exact  and 
full  doing.  To  hold  otherwise  would  be  to  deprive  an  unfor- 
tunate or  weak  man  of  what  common  justice  and  the  ordinary 
justice  of  the  law  pronounce  to  be  his.  The  right  grows,  not 
out  of  the  express  contract,  but  out  of  circumstances  not  in 
the  contemplation  of  the  parties  when  it  was  made.** 


oAnte,  §  211;  Mulligan  v.  Ken- 
ny, 34  La.  An.  50;  Broadbent  v. 
Marley,  57  N.  Y.  S.  765. 

10  Ante,  S  940;  Rumsey  Co.  v. 
Barber,  77  111.  App.  88. 

11  Cited,  ante,  S  1441. 

12  Ante,  §  835. 

'  IS  Consult,  for  example.  Smith 
V.  Brady,  17  N.  Y.  173,  72  Am.  D. 
442;  Smith  v.  Oa.  Loan  ft  Say. 
Bank  Co.,  113  Ga.  975,  39  S.  B. 
410;  Norton  v.  U.  S.  Wood  Pre- 
serving Co.,  85  N.  Y.  Supp.  886, 
89  App.  Div.  237.  See  Timber- 
lake  y.  Hoyer,  71  Miss.  279,  14  So. 
446,  24  L.  R.  A.  231. 

14  Consult,  for  example,  analo- 
gies derivable  from  ante,  §§  188, 


481-483,  489.  688;  WooHey  y.  Sta- 
ley,  39  Ohio  St  354;  Brewster  v. 
Burnett,  125  Mass.  68,  28  Am.  R. 
203;  Lane  y.  Hogan,  5  Yerg.  290; 
Mayer  y.  New  York,  63  N.  Y.  455, 
457;  Devine  y. -Edwards,  87  111. 
177;  Bishop  v.  Brown,  51  Vt  330. 
Money  which  in  equity  and  good 
conscience  belongs  to  one  may  be 
recovered  of  another  holding  it, 
on  the  ground  of  a  promise  cre- 
ated by  the  law.  Bahnsen  v. 
Clemmons,  79  N.  C.  556;  Harper 
y.  Claxton,  62  Ala.  46;  Wiseman 
v.  Lyman,  7  Mass.  286,  288; 
Barnes  v.  Johnson,  84  111.  95. 

IS  In  matter  of  authority,  on  one 
side   and   on   the   other,    consult 
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§  1446.  In  conclusion. — ^These  expositions  might  be  carried 
to  great  length,  but  they  would  involve  so  much  of  partial  or 
full  repetitions  of  what  has  gone  before  that  it  is  deemed  best 
they  should  here  close. 

The  Doctrine  of  this  Chapter  Restated. 

§  1447.  One  who  has  conferred  on  another  a  benefit  through 
a  partial  or  imperfect  performance  of  a  contract,  which  is  aban- 
doned, may  ordinarily  maintain  an  action  therefor,  founded, 
not  on  the  contract,  but  on  a  promise  which  the  law  creates. 
Yet  various  circumstances,  not  necessary  to  be  here  repeated,, 
will,  each  in  its  appropriate  case,  defeat  this  right. 


cases  cited  ante,  $  1444;  also  Bush 
V.  Jones,  2  Tenn.  Ch.  190;  Wolf 
V.  Gerr,  43  la.  339;  Flanders  v. 
Putney,  68  N.  H.  358;  Bozarth  v. 
Dudley,  16  Vroom,  304,  43  Am.  R. 
373;  Parker  v.  Steed,  1  Lea,  206; 
Goldsmith  v.  Hand,  26  Ohio  St 
101;  Levy  v.  Schwartz,  84  La. 
An.  209;  Lawson  v.  Hogan,  98 
N.  T.  39;  Ray  v.  Haines,  52  111. 
485;  Meredith  v.  Crawford,  34  Ind. 
399;  Gaflney  y.  Hayden,  110  Mass. 
137, 14  Azn.  R.  680;  Krom  y.  Leyy» 


6  Thomp.  St  C.  253,  4  Hun,  79; 
Roberts  y.  Wilkinson,  34  Mich. 
129;  Boyle  v.  Parker,  46  Vt  343; 
Andrews  y.  Portland,  35  Me.  475; 
Cardell  y.  Bridge,  9  Allen,  355; 
Clayton  y.  Blake,  4  Ire.  497;  Stee* 
pies  v.  Newton,  7  Or.  110,  33  Am. 
R.  705;  Powers  v.  Wilson,  47  la. 
666;  Parcell  y.  McComber,  11  Neb. 
209;  Bersch  y.  Sander,  37  Mo.  104; 
SuUlyan  y.  Grass  Val  Quartz  Mln. 
Co.,  77  Cal.  418,  19  PaC  757;  Cass. 
Co.  y.  Gibson,  107  Fed.  368. 
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CHAPTER  LVIL 

THB  PROVISIONS  FOR  LIQUIDATED  DAMAGES  AND  FOR  A 

PENALTY. 


$  1448.  Introduction. 

1449-1454.  Liquidated  damages. 

145&-1460.  Penalty. 

1461.  Doctrine  of  chapter  restated* 

§  1448.  How  chapter  divided. — ^We  shall  consider,  L  The 
provision  for  liquidated  damages ;  IE.  The  provision  for  a  pen- 
alty. 

I.    The  Provision  for  Liquidated  Damages;  that  is,  specifying 

what  shall  be  paid  upon  a  Violation. 

§  1449.  Defined. — ^Liquidated  damages  are  an  ascertained 
and  certain  sum  ^  stipulated  in  a  contract  to  be  paid  hy  a  party, 
should  he  violate  it,  in  recompense  to  the  other.* 

§  1450.  Enforceable  or  not. — Such  stipulation,  if  not  incon- 
sistent with  the  main  agreement,  or  contrary  to  the  law  or  its 
policy,  or  vitiated  by  fraud  or  the  like,  will  be  enforced  by  the 
courts ;  •   otherwise,  not.*    Still, — 

§  1451.  Not  favored. — Since  natural  equity  is  best  satisfied 
by  the  payment  of  actual  damages  and  no  more,  interpretation 
leans  against  holding  a  sum  in  a  contract  to  be  liquidated  dam- 
ages; accepting  this  conclusion  only  when  plainly  the  parties 
so  intend.'    Thus, — 


1  Clark  v.  Dutton,  69  111.  521; 
Burrell  v.  Daggett,  77  Me.  546,  1 
Atl.  677. 

2  See  2  Story»  Eq.  §  1318. 
»Lea  V.  Whitaker,  Law  Rep.  8 

C.  P.  70;  Carter  v.  Corley,  23  Ala, 
612;  Beale  v.  Hayes,  5  Sandf.  640; 
Cotheal  v.  Talmadge,  5  Selden, 
551,  61  Am.  D.  716;  Hinton  v. 
Sparkes,  Law  Rep.  3  C.  P.  161; 
Crisdee  v.  Bolton,  3  Car.  ft  P.  240; 
Hardee  v.  Howard,  33  Ga.  533,  83 
Am.  D.  176;  Allison  v.  Dunwody, 
100  Oa.  51,  28  S.  E.  651;  Thorn  ft 


Hunklns  Lime  ft  Cement  Co.  t. 
Citizens  Bank,  158  Mo.  272,  59  S. 
W.  109. 

^Fitzpatrlck  v.  Cottingham,  14 
Wis.  219;  Sutton  v.  Howard.  33 
Ga.  536;  Brown  v.  Maulsby,  17 
Ind.  10;  Sessions  v.  Richmond,  1 
R.  I.  298;  Wcunbaugh  v.  Bimer, 
25  Ind.  368;  Gower  v.  Carter,  3 
la.  244,  66  Am.  D.  71;  Bright  t. 
Rowland,  3  How.  Miss.  398;  Par- 
lln  ft  Orendorff  Co.  v.  Boatman, 
84  Mo.  Ap.  67. 

•  Shute  V.  Taylor,  6  Met  61,  67; 
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§  1452.  Liquidated  or  penalty. — Ab  between  damages  liqui- 
dated and  a  penalty,  the  iaelination  is  always  toward  the  lat- 
ter; because  so  the  payment  will  be  made  commensurate  with 
the  injury,* — ^a  result  which  the  parties  may  well  be  presumed 
to  have  intended,  rather  than  the  other.  And  not  unf  requently, 
observed  Keating,  J.,  they  plainly  *' could  not  have  meant  what 
they  have  apparently  said;"  as,  ''where  a  number  of  things 
are  stipulated  to  be  done,  it  has  been  held  that  the  parties  could 
not  have  meant  that  a  large  sum  should  be  payable  as  liqui- 
dated damages  for  a  failure  to  perform  one  or  more  of  them." 
In  which  case  the  court,  giving  effect  to  their  real  purpose,  will 
hold  the  sum  to  be  only  a  penalty.''  Though  the  very  words  of 
bargain  are  ''liquidated  damages,"  they  will  yield  in  the  con- 
struction to  the  true  intent  as  appearing  from  the  whole  instru- 
ment;* being  made,  in  the  proper  case,  to  signify  penalty;* 
and,  on  the  other  hand,  the  word  "penalty"  is  sometimes,  on  a 
view  of  the  combined  stipulations,  rendered  liquidated  dam- 
ages.*^ In  some  connections,  the  word  "damages"  alone  will 
denote  such  as  are  liquidated;*^    so  will  "fixed  and  settled 


Cheddlck  v.  Marsh,  1  Zab.  463; 
Balrd  v.  Tolliver,  6  Humph.  186, 
44  Am.  D.  298;  Hahn  v.  Herat- 
man,  12  Bush,  249;  Smith  v. 
Brown,  164  Mass.  584,  42  N.  E. 
101;  but  see  McPherson  v.  Robert- 
son, 82  Ala.  459,  2  So.  333. 

«Wallis  V.  Carpenter,  13  Allen, 
19,  25;  State  v.  Dodd,  16  Vroom, 
525;  Davis  v.  U.  S.,  17  Ct  of  CI. 
201.  And  see  Fltzpatrlck  v.  Cot- 
tingham,  14  Wis.  219;  Kelly  t. 
Fejervary,  111  la.  693,  83  N.  W. 
791. 

TLea  y.  Whitaker,  Law  Rep.  8 
0.  P.  70,  74;  Chase  v.  Allen,  13 
Gray,  42;  Oowen  y.  Oerrlsh,  15 
Me.  273;  Higglnson  y.  Weld,  14 
Gray,  165;  Watt  v.  Sheppard,  2 
Ala.  425;  Berry  v.  Wisdom,  3  Ohio 
St  241;  Carpenter  v.  Lockhart,  1 
Ind.  434;  Thoroughgood  y.  Wal- 
ker, 2  Jones,  N.  C.  15;  Wilhelm 
v.  Karea,  21  Or.  194,  27  Pac  1053, 
14  L.  R.  A.  297;  Keck  y.  Bieber, 
148  Pa.  St  645,  24  Atl.  170,  33 
Am.  St  Rep.  846. 

•  Ante,    SS    382-384,    400,    404; 


Mathews  v.  Sharp,  3  Out  Pa.  560; 
HoiTajhton  V.  Pattee,  58  N.  H.  326; 
Williams  y.  Vance,  9  S.  C.  344,  30 
Am.  D.  26;  Jones  y.  Binford,  74 
Me.  '439;  Smith  v.  Wedgwood,  74 
Me.  457;  Chicago  House  Wrecking 
Co.  V.  U.  S.,  106  Fed.  385,  45  C. 
C.  A.  343,  53  L.  R.  A.  122. 

oMagee  y.  Layell,  Law  Rep.  9 
C.  P.  107;  Davis  y.  Freeman,  10 
Mich.  188;  Moore  y.  Platte,  8  Mo. 
467;  Hahn  y.  Horstman,  12  Bush, 
249. 

10  Duffy  y.  Shockey,  11  Ind.  70, 
71  Am.  D.  348;  Watt  y.  Sheppard, 
2  Ala.  425.  And  see  Chamberlain 
y.  Bagley,  11  N.  H.  234;  Jackson 
y.  Baker,  2  Bdw.  Ch.  471;  Mon- 
mouth Park  Ass'n  y.  Wall  is  Iron 
Works,  55  N.  J.  L,  132,  26  Atl. 
140,  19  L.  R.  A.  456;  Pastor  y. 
Solomon,  54  N.  Y.  S.  675,  25 
Misc.  Rep.  322. 

11  Penn.  R.  R.  Co.  y.  Reichert  58 
Md.  261;  McCormick  y.  Mitchell, 
57  Ind.  248;  Loriua  y.  Abbott,  49 
Neb.  214,  68  N.  W.  486. 
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damages;"  ^*  also,  ''stipulated  damages"  may  mean  the  same.** 
Nor  is  any  one  of  these  words  indispensable  to  either  interpre- 
tation; but  further  specifications  seem  not  to  be  required.*^ 

§  1453.  Equity — ^will  not  relieve  one  from  the  legal  liabil- 
ity, under  his  contract,  to  pay  liquidated  damages;*'  "pro- 
vided always,"  says  Story,  "the  damages  do  not  assume  the 
character  of  gross  extravagance,  or  of  wanton  and  unreason- 
able disproportion  to  the  nature  or  extent  of  the  injury."** 
Moreover, — 

§  1454.  Specific  performance, — ^when  within  the  equity  ju- 
risdiction, will  be  enforced  without  reference  to  these  collateral 
stipulations;  it  being  immaterial,  on  this'  issue,  whether  the 
contract  provides  for  a  penalty,  for  liquidated  damages,  or  for 
neither.*^ 

n.    The  Provision  for  a  Penalty, 

§  1455.  Defined. — ^A  penalty  in  a  contract  is  a  sum  which, 
by  its  terms,  is  to  be  forfeited  by  a  party,  should  he  break  it, 
to  the  other. 

§  1456.  By  the  old  common  law, — ^as  administered  in  the 
common-law  courts,  a  contract  with  a  penalty  could  be  sued 
in  an  action  of  debt;  and,  if  in  any  one  of  its  stipulations  a 
breach  was  shown,  judgment  would  be  rendered  for  the  entire 
sum.**    But, — 


la  iTlnson  v.  Althrop,  1  Wy.  71; 
Curtis  V.  Van  Bergh,  161  N.  Y. 
47,  55  N.  E.  398. 

i»  Tetter  v.  Hudson,  57  Tex.  604. 

i«  See  further,  for  example, 
Couch  V.  Couch,  66  Ga.  748;  Sco- 
fleld  V.  Tompkins,  95  111.  190,  35 
Am.  R.  160;  Savannah,  etc.  R.  R. 
V.  Callahan,  56  Ga.  331;  Hooper 
v.  Savannah,  etc..  R.  R.,  69  Ala. 
529;  Nevada  v.  Hicks,  38  Ark.  667; 
Lyman  v.  Babcock,  40  Wis.  503; 
Dullaghan  v.  Fitch,  42  Wis.  679; 
Phcenix  Ins.  Co.  v.  Continental 
Ins.  Co.,  87  N.  Y.  400;  Wallis  v. 
Smith,  21  Ch.  D.  243;  Sanford  v. 
First  Nat.  Bank,  94  la.  680,  63  N. 
W.  459;  Hardie-Tynes  Foundry  ft 
Mach.  Co.  V.  Glen  Allen  Oil  Mill, 
84  Miss.  259,  36  So.  262. 

IB  Westerman  v.  Means,  2  Jones, 
Pa.    97;     Skinner    v.    White,    17 


Johns.  367,  369;  Brooks  v.  City  of 
Wichita,  114  Fed.  297,  52  C.  a  A. 
209. 

le  2  Story,  Eq.  S  1318. 

"  1  Story,  Eq.  §S  715,  751;  Hull 
V.  Sturdivant,  46  Me.  34;  Plunkett 
V.  Methodist  Episc  Soc,  3  Cush. 
561,  566;  Ensign  y.  Kellogg,  4 
Pick.  1;  Fisher  v.  Shaw,  42  Me. 
32;  contra,  Dnkes  v.  Bash,  29  Ind. 
App.  103,  64  N.  B.  47;  StafTord  v. 
Shortreed,  62  la.  524,  17  N.  W. 
756. 

IS  Gainsford  y.  Grlfflth,  1  Saund. 
51  and  notes;  Coatee  v.  Hewit,  1 
Wils.  80;  Thompson  v.  Hunt,  3 
Lev.  368;  Shaw  y.  Worcester,  6 
Bing.  386,  389.  And  see  the  stat- 
ute of  8  ft  9  Will.  3,  c.  11,  §  8, 
which  provides  eqnally  for  sealed 
and  simple  contracts,  showing 
that.   In  the  opinion   of  ParlU- 
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§  1457.  £dief  in  equity.— By  applying  to  an  equity  tribu- 
nal, the  party  in  default  might  have  the  penalty  set  aside,  on 
paying  the  money  due,  or  othervise  fulfilling  the  contract 
Whereupon, — 

§  1458.  English  legislation— Americaii.— For  shortening  the 
processes  of  justice,  in  1697,  the  English  statute  of  8  &  9  Will. 
3,  c.  11,  §  8,  provided,  that,  on  the  recovery  of  judgment "  for  a 
penal  sum  in  any  court  of  record,  inquiry  should  be  made  by 
a  jury  as  to  the  amount  of  damages  suffered  from  breaches 
which  had  already  transpired,  on  payment  whereof  the  judg- 
ment should  simply  remain  a  security  against  further  breaches. 
And,  on  there  being  such,  the  actual  damage  should,  on  scire 
facias,  be  in  like  manner  ascertained.*^  Then,  iu  1705,  it  was 
enacted  by  4  Anne,  c.  16,  §  13,  that,  upon  an  action  on  a  bond 
with  a  penalty  for  the  payment  of  money,  if  **the  defendant 
shall  bring  into  the  court  where  the  action  shall  be  depending 
all  the  principal  money,  and  interest  due  on  such  bond,  and 
also  all  such  costs  as  have  been  expended  in  any  suit  or  suits 
in  law  or  equity  upon  such  bond,  the  said  money  so  brought  ia 
shall  be  deemed  and  taken  to  be  in  full  satisfaction  and  dis- 
charge of  the  said  bond."  The  date  of  these  statutes  is  subse- 
quent to  the  earliest  settlements  in  this  country ;  '^  still,  being- 
highly  remedial  and  beneficial,  they  were  accepted  as  common^ 
law  in  Maryland  **  and  Pennsylvania ;  *•  and,  it  is  believed,  ia 
nearly  **  all  of  our  other  States.  And  there  has  been  more  or 
less  American  legislation  to  the  like  effecf 


ment,  there  was  before  no  dis- 
tinction. 

»2  Story,  Eq.  §|  1313,  1314; 
Peachy  v.  Somerset,  1  Stra.  447, 
453;  Skinner  v.  White,  17  Johns. 
857;  Thomson  v.  Harcourt,  1  Bro. 
P.  C.  193. 

20  Such  l8  the  substance  of  a 
verbose  provision.  And  see  fur- 
ther as  to  it,  the  notes  to  Qains- 
ford  Y.  Griffith,  1  Saund.  Wms.  ed. 
51,  57,  et  seq. 

SI  Bishop,  First  Book,  S  56. 

ts  Kilty,  Rep.  Stats.  244,  246. 

M  Report  of  Judges,  3  Blnn.  595, 
599,  626. 

MHot  Im  Massachusetts,  Sevey 

40 


y.  Blacklin,  2  Hass.  641;  or 
Maine,  Bailey  v.  Rogers,  1  Greenl. 
186,  190;  because  of  early  colonial 
legislation  superseding  these  Eng- 
lish provisions.  The  Massachu- 
setts court,  speaking  of  another 
section  of  this  statute  of  Anne,, 
observes,  that  "this  statute  has; 
always  been  practiced  upon  here.'" 
Bond  V.  Cutler,  10  Mass.  419,  421. 
'•See,  and  as  to  the  form  of 
the  Judgment,  Campbell  v.  Pope» 
Hemp,  271;  Gamett  v.  Yoe,  IT 
Ala.  74;  Toles  v.  Cole,  11  111.  562; 
Stoee  V.  People,  25  111.  600;  Bggle*^ 
ston  V.  Buck,  31  111.  254;  Wales 
y.  Bogue^  SI  111.  464;  Cameron  y« 
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§  1459.  Damages  above  penal^. — ^Plainly  in  reason,  and, 
at  least,  by  a  part  of  the  decisions,  in  a  suit  for  the  penalty 
itself,  nothing  can  be  recovered  in  excess  of  it  and  the  added 
costs.**  And,  where  the  instrument  in  litigation  contains  only 
a  condition  with  a  penalty  to  give  it  effect,  there  is  no  remedy 
besides  this.'^  But  if  there  are  covenants  secured  by  a  penalty, 
the  injured  party  has  his  election,  either  to  proceed  on  such 
covenants,  and  to  recover  for  the  breach  of  them  whatever  dam- 
ages he  has  suffered,  which  may  be  more  or  less  than  the  pen- 
alty, or  to  proceed  for  the  penalty ;  and  the  adoption  of  the  one 
course  excludes  the  other.'*  There  may  be  other  distinctions 
of  less  importance ;  and,  on  the  whole  question,  the  cases  seem 
not  to  be  quite  harmonious.'* 

§  1460.  More  conditions  than  one. — ^The  penalty  is  forfeited 
by  a  breach  of  any  one  of  severalconditions,  if  such  there  are, 
on  which  it  depends.**  Thus,  on  a  bond  to  pay  money  by  in- 
stalments, a  lapse  as  to  any  one  of  them  gives  the  right  of  ac- 
tion.*^ 

The  Doctrine  of  this  Chapter  restated. 

§  1461.  To  the  immediate  stipulations  in  an  agreement  it  is 
sometimes  added,  that^  if  it  is  broken,  the  delinquent  party  shall 
pay  to  the  other  a  sum  named,  in  exact  and  final  satisfaction 
for  the  damages ;  which,  therefore,  are  called  liquidated  dam- 


Boyle,  8  Greene,  la.  154;  Whitney 
V.  Slayton,  40  Me.  224;  Rubon  y. 
Stephan,  25  Miss.  253;  Fontaine 
V.  Areata,  2  McLean,  127;  Hoy  v. 
Hoy,  44  111.  469;  Blakemore  y. 
Wood,  8  Sneed,  Tenn.  470;  Calmes 
V.  Knight,  17  Ohio  St.  68;  Trice 
y.  Turrentine,  18  Ire.  212;  Wal- 
cott  y.  Harris,  1  R.  I.  404;  War- 
ren y.  Gordon,  10  Wis.  499. 

M  Branscombe  y.  Scarbrough,  6 
Q.  B.  13,  8  Jur.  688;  In  re  Wilson, 
11  Stew.  Ch.  205;  Armstrong  y. 
State,  7  Blackf.  81.  See  Lonsdale 
y.  Church,  2  T.  R.  388;  Welch  y. 
McDonald,  85  Va.  500,  8  S.  E.  711. 

•t  Steams  y.  Barrett,  1  Pick. 
448,  450,  11  Am.  D.  223. 

tsAnte,  S  784;  Lowe  y.  Peers, 
4  Bur.  2225,  2228;  Perkins  y.  Ly- 


man, 11  Mass.  76,  83,  6  Am.  D. 
158;  Steams  y.  Barrett,  supra; 
MiclAughlln  y.  Hutchins,  3  Ark. 
207;   Martin  y.  Taylor,  1  Wash 

C.  C.  1. 

t*Lyon  y.  Clark,  4  Selden,  148; 
Arnold  y.  U.  S.,  9  Cranch,  104; 
Mower  y.  Kip,  6  Paige,  88,  29  Am. 

D.  748;  Sweem  y.  Steele,  5  la 
852,  10  la.  374,  376;  Farrar  y. 
Christy,  24  Mo.  453;  Carter  t. 
Thorn,  18  B.  Monr.  613;  Baker  y. 
Morris,  10  Leigh,  284;  Westbrook 
y.  Moore,  59  Ga.  204. 

soMosfen  y.  Touchet,  2  W.  BL 
706. 

»Coates  y.  Hewit,  1  Wlls.  80; 
Jndd  y.  Byans,  6  T.  R.  399;  Tal- 
bot y.  Hodson,  7  Taunt  25L 
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ages.  This  sort  of  arrangement,  not  for  most  cases  quite  equi- 
table,  yet  sometimes  judicious,  is  not  much  favored  by  the 
courts;  still,  where  it  is  clearly  meant  by  the  parties,  they  will 
give  it  effect,  unless  for  some  reason  special  to  the  case  it  is 
contrary  to  the  ordinary  justice  of  the  law.  On  the  other  hand, 
a  penalty  is  never  legally  objectionable;  because  it  only  cre- 
ates a  fund  out  of  which  the  actual  damages,  and  no  more,  will 
be  paid.  Practically,  this  form  of  contracting  is  not  often  of 
special  advantage  to  the  parties,  but  there  are  cases  in  which  it 
may  be  wisely  chosen, — ^a  question  mostly  depending  on  con- 
veniences of  the  judicial  procedure  should  the  bargain  be 
broken. 
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1431. 
Bowery  Say.  Bank  y.  Clinton,  STL 
Bowes  T.  Faulet,  1188. 
Bowie  y.  Gilmour,  471. 
Bowker  y.  Ohilds,  54. 

y.  Lowell,  123,  717. 
Bowlby  y.  Bell,  1316. 
Bowles  T.  Stewart,  660. 
Bowles  y.  Trapp.  296. 
Bowman  y.  Cecil  Bank,  1144. 

y.  Coffroth,  501,  602. 

y.  Conn,  1230,  1292,  1896. 

T.  Hiller,  727. 

y.  Mitchell,  751. 

y.  Tallman,  1264. 

y.  Taylor,  274. 

y.  Wright,  771. 
Bowne  y.  Mount  Holly  Bank,  878. 
Bowry  y.  Bennet,  606. 
Bowser  y.  Bliss,  617. 
Boyce  t.  Onindy,  688. 

y.  Kalbaugh,  290,  300. 

y.  Smith,  958,  963. 
Boyd  y.  Brotherson,  762. 

▼.  Ellis,  1390. 

y.  Hawkins,  881. 

T.  Hind,  55. 

y.  Hitchcock,  63. 

▼.  Satterwhite,  1060. 

T.  Siffkin,  586. 

y.  Stone,  1129. 

y.  Whitfield,  248. 
Boyden  y.  Boyden,  941. 
Boyer  y.  Tressler,  1814. 
Boyes  y.  Bluck,  407. 
Boykin  t.  McLauchlin,  1094. 
Boyle  y.  Agawam  Canal,  697. 

y.  Ouysinger,  1426. 

T.Parker,  258,  1445. 

y.  Webster,  871. 

y.  Zacharie,  662,  666. 
Boynton  y.  Braley,  799. 

y.  Reese,  972,  975. 
Bozarth  y.  Dudley,  1446. 
Bozeman  y.  Browning,  904,  911 
Boson  y.  Farlow,  66. 
Bracegirdle  y.  Heald,  1880. 
Braehan  t.  GriiBn,  46. 
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Brackett  t.  'Evkdb,  1304. 

v.Hoyt,  471. 

y.Winslow,  854. 
Brackney  ▼.  Shreye,  1081* 
Bradbury  t.  Keaa,  830. 

▼.Morgan,  860. 
Bradford  ▼.  Jenkins,  480, 

y.Peckham,  66,  520. 

y.  Pitts,  408. 

y.  Williams,  1418. 
Bradford  Inyestment  Co.  y.  Joost, 

1239. 
Bradley  y.  Blodget,  1804. 

y.Harter,  766. 

y.  Marshall,  166. 

V.  Pratt,  916. 

y.  Rea,  542. 

y.Rea,  542. 
Bradshaw  y.  Beard,  237. 

y.  Bradbury,  385,  404. 

y.  Branan,  838. 
Bradstreet  y.  Oneida,  999. 

y.  Rich,  165. 
Bradwell  y.  Weeks,  1000. 
Brady  y.  Daly,  783. 

y.Haber,  1203. 

y.  Todd,  1097. 
Bragg  y.  Fessenden,  1223. 

y.  Stanford,  76. 

y.  Wetzel,  869. 
Brainard  y.  Holsaple,  830. 
Brainerd  y.  Arnold,  702. 

y.  New    York,    etc.    Railroad, 
1187. 
Braltch  y.  Guelick,  487. 
Braman^y.  Bingham,  356,  357. 
Branch  V.  Burnley,  445. 

y.  Palmer,  378,  452,  1420. 
Brandao  y.  Bamett,  1186. 
Brandeis  y.  Neustadtl,  1237. 
Brandon  y.  Brown,  940. 

y.  Forest,  688. 
Brandon  Manuf.  Co.  y.  Morse,  842. 
Branham  y.  San  Jos6,  631. 
Branscombe  y.  Scarbrough,  1459. 
Branson    y.    Oregonlan    Railway, 

1426. 
Brant  y.  Virginia  Coal,  etc  Co., 

294,  296. 
Brantford  El.  &  Op.  Co.  y.  Brant- 
ford  Starch  Works,  386. 
BranUey  y.  Wolf,  903,  940,  942. 
Brashier  y.  Gratz,  1237,  1347. 
Brassell  y.  Williams,  63. 
Brassey  y.  Dawson,  991. 
Braucht  y.  Grayes-May  Co.,  940. 
Brauer  y.  Shaw,  328. 
Bray  y.  Gunn,  1225,  1226 

y.  Kettell,  1076. 
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Bray  y.  Parcher,  126^ 

y.  Wheeler,  898. 
Brayshaw  y.  Eaton,  913. 
Brayton  y.  Burchln,  942. 
Brazee  y.  Bryant,  645. 
Breadman  y.  Coales,  1183. 
Breaid  y.  Munger,  816,  890. 
Breathwit  y.  Rogers,  494,  496. 
Breck  y.  Blanchard,  721. 
Breckenridge  y.  Ormsby,  274,  976. 
Breed  y.  Judd,  896,  921. 
Breeze  y.  Brooks,  288. 
Bremer  y.  Curtis,  209. 
Brennan  y.  WiUson,  1088. 
Breslin  y.  Brown,  528. 
Brett  y.  Ming,  1437. 
Breyerton's  Case,  1183. 
Brewer  y.  Arantz,  666. 

y.  Bessinger,  51. 

y.  Brewer,  1237. 

y.  Broadwood,  827. 

y.  Dyer,  203. 

y.  Franklin  Mills,  1330. 

y.  Harvy,  82. 

y.  Otoe,  567. 

y.  Slater,  673. 

y.  Tysor,  1434. 
Brewing  Co.  y.  Hutmacher,  701. 
Brewster  y.  Banta,  542. 

y.  Burnett,  1446. 

y.  Hobart,  1067. 

y.  Kitchen,  594. 

y.  Silence,  1266. 

y.  Taylor,  1319. 
Brice  y.  King,  1220. 

y.  Wilson,  888. 
Brick  Presb.  Church  t.  New  Tork^ 

694. 
Brlcker  y.  Hughes,  1296. 
Brldgen  y.  Cheyer,  205. 
Bridges  y.  Robinson,  665. 
Briegel  y.  Moeller,  707. 
Brlen  y.  Stone,  536. 
Brlgg's  Appeal,  1361. 
Briggs  y.  Ewart,  647. 

y.  Glenn,  766. 

y.  Partridge,  1070,  1079. 

y.  Sizer,  76. 

V.Vermont  Cent  R.  R.,  164, 
764. 
Brigham  y.  Eveleth,  238. 

y.  Herrlck,  1076. 

y.  Peters,  1109,  1226. 
Brigham  Toung  Trust  Co.  y.  Wag- 
ner, 292. 
Bright  y.  Lucas,  887. 

y.  Rowland,  1450. 

State  y.,  443. 
Brightman  y.  Hicks,  1236. 
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Brlnckerhoff  t.  Wemple,  23S. 
Brine  ▼.  Insurance  Oompany,  4S9, 

1395. 
Brink  T.  Fay,  14K,  1417. 
Brinkerhofl  t.  Olp,  878. 
Brinkley  t.  Bethel,  Ul,  894 

y.  Hann,  720. 
Brlnley  ▼.  Mann  1071. 

T.  Tlbbets,  784,  829. 
Brisbane  t.  Adams,  688. 

y.  Dacres,  704. 
Briscoe  y.  Reynolds  751. 
Bristol  T.  Mente,  1819. 
Bristow  y.  Sequeyllle,  1888. 
British  Linen  Co.  y.  Drammond, 

1409. 
British  North  Amer.  Bank  y.  Misr- 

chants  Bank,  1364. 
Brltt  y.  Hays,  838. 
Brltton  y.  Angler,  1247,  1264. 

y.  Turner,  886. 
Brizick  y.  Manners,  886,  1287. 
Broad  y.  Munton,  661. 
Broadhent  y.  Marley,  1444. 
Broadhead  y.  Noyes,  1390,  1403. 
Broadwell  y.  Broadwell,  706. 

y.  Getman,  1274. 

y.  Phillips,  709. 

y.  Stiles,  767. 
Brockett  y.  Hammond,  187. 
Brodie  y.  Barry,  1396. 
Bromley  y.  Goodrich,  610,  616. 

y.  Holland,  1051. 
Brong  y.  Spence,  1119. 
Bronson  y.  Chappell,  1223. 

y.Kinzie,  667,  672. 

y.  Strond,  1268. 
Brook  y.  Hook,  846,  847,  1225. 
Brooker  y.  Scott,  909. 
Brooklyn  Grayel  Road  y.  Slaugh- 
ter, 1013. 
Brooklyn  Life  Ins.  Co.  y.  Bledsoe, 

390. 
Brooks  y.  City  of  Wichita,  1463. 

y.  Marbury,  368. 

y.  Mintum,  1080. 

People  y.,  996. 

y.  Stolley,  830. 

y.  Warwick,  676. 

y.  Wheelock,  164. 

y.  White,  63. 
Brookman's  Trust,  In  re,  224. 
Brookshlre  y.  Brookshlre,  1060. 

y.  Voncannon,  1060. 
Brophy  y.  Idaho  Produce,  etc.  Co., 

313. 
Brothurton  y.  Weatherley,  1329. 
Brouer  y.  Vandenbnrgfa,  1036. 
Broughton  y.  Fuller,  766. 


to  Metloas.J 

Broughton  y.  MkoAeater  Wat» 
works,  1013. 

y.West,  766. 
Broussean  y.  Hudson,  698. 
BroV  y.  First  Nat  Bank;  498. 
Brower  y.  Fisher,  963.    * 
Brown  y.  Arnold,  1125. 

y.  Bass,  784. 

y.  Beauchamp,  497. 

y.  Brine,  69, 161,  186. 

y.  Brown,  963. 

y.  Brown,  851,  358,  361. 

y.  Brown,  962. 

y.  Brown,  1284. 

y.  Butchers  and  Droyers  Bank, 
343. 

y.  Caldwell,  936. 

y.  Caldwell,  316. 

y.  Camden,  etc.  Railroad,  1890. 

y.  Cranberry   Iron  lb  C.   Co., 
1028. 

y.  Dennison.  827. 

y.  Dillahunty,  692,  694. 

y.  Duncan,  472. 

y.  Dwelley,  194. 

y.  Farmer's  ft  Merchant's  Nat 
Bank,  1269. 

y.  Byerhard,  766. 

y.  Feeter,  864. 

y.  Fitch,  1418. 

y.  Freeland,  1392. 

y.  Gammon,  1438. 

y.  Gates,  1371. 

y.  Hartford  Fire  Ins.  Co.,  92L 

y.  Hazen,  1261. 

y.  Howard,  1367. 

y.  Ins.  Co.,  111. 

y.  Johnson,  1342. 

y.  Kimball,  1444 

y.  Leyy,  70L 

y.  McClanahan,  845. 

y.  McCune,  903. 

y.  Mahurin,  834. 

y.  Maulsby,  1460. 

T.  Mercantile  Trust  ft  D.  Ca 
740. 

y.  North,  689. 

y.  Peck,  726. 

y.  Pendleton,  1208. 

People  y.,  310. 

People  y.,  lOlL 

y.  Perry,  187. 

y.  Pring,  736. 

y.Raaln  Monumental  Co.,  828. 

y.  Reynolds,  366. 

y.  Rice,  321. 

y.  Royal  Ins.  Co.,  808,  784. 

y.Rundlett,  994. 

y.  Smart,  574. 
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Bnywn  t.  State,  928. 
T.  Staton,  1184. 
T.  Strait,  1264. 
T.  Straw,  761. 
T.  Summers,  75. 
T.Tacker,  298. 
T.Wheeler,  296,  809. 
T.  Wheelock,  898. 
T.Whipple,  1244. 
T.  Wlggin,  1140. 
V.  Witter,  833. 
Brawn   ft   Haywood    t.   Wunder, 

1316. 
Browne  t.  Burton,  113. 
Brownell  y.  Harsh,  63. 

V.  Winnie,  755. 
Browning  v.  Beaton,  414. 
T.  Owen,  1108. 
V.  Wright,  880,  406,  414. 
Brownlee  v.  Hewitt,  662. 
Broyles  v.  Lowrey,  1309. 

v.Nowlln,  290. 
Brubaker  v.  Taylor,  1861. 
Bruce  t.  Davenport,  680,  832. 
V.  Flagg,  871. 
T.  Hastings,  1292. 
y.  Pearson,  821,  333. 
T.  Snow,  586. 
V.Warwick,  905. 
Bruen  v.  Marquand,  876. 
Bniff  V.  Conybeare,  374. 
Brugman  v.  McGuire,  869. 
Bramble  v.  Brown,  1121. 
Brumfield  v.  Palmer,  1347. 
Brummond  v.  Krause,  740. 
Bruner  v.  Wheaton,  23. 
Brunhild  v.  Freeman,  317. 
Brunn  v.  Schuett,  350. 
Brunswick  v.  Hanover,  998. 
Brunswick    Gro.    Co.    v.    Liamar, 

1319. 
Brunswick  Terminal  Go.  T.  Nat 

Bank,  104. 
Brush  V.  Barrett,  1354. 
T.  Carpenter,  1265. 
Brusle  v.  Thomas,  828. 
Bruton  v.  Wooten,  51« 
Brutt  T.  Picard,  762. 
Bryan's  Appeal,  678. 
Bryan  v.  Brazil,  60,  1082. 
V.  Foy,  60. 
V.Reynolds,  499. 
T.Robert,  1228. 
T.  Spurgin,  592. 
T.  Walton,  917. 
Bryant  v.  Bank,  764. 
V.  Boothe,  664. 
T.  Boose,  644. 
T.Crosby,  1296. 


Bryant  v.  Hendricks,  1292. 
V.  Hunter,  176. 
T.Levy,  716. 
T.Pottlnger,  921. 
T.  Richardson,  909. 
T.  Sears,  1420. 
T.  Wells,  1080. 
T.Wilcox,  477. 
Bryson  t.  Lucas,  1070. 
Buchanan  t.  International  Bank, 
61. 
T.  Monroe,  1054. 
T.Tracy,  178. 
Bucher  t.  Ream,  1208. 
Buck  T.  Pickwell,  1292,  1294. 

T.  Rawlinson,  478. 
Bucket  V.  Church,  1362. 
Buckeye  Tp.  v.  Clark,  186. 
Buckingham  v.  Hanna,  266,  282. 
v.Ludlum,  79. 
V.  Waters,  65. 
Buckley  v.  Briggs,  1016,  1020. 

V.  Humason,  472. 
Buckmaster  v.  Consumers  Ice  Co., 
390. 
T.  Russell,  1362. 
Bucknam  v.  Nash,  1312,  1317. 
Buckner  v.  Smith,  937. 
Bucksport  T.  Rockland,  898. 
Budd  V.  Howard  Thomas  Co.,  1074. 
Buechel  v.  Buechel,  68. 
Buell  V.  Buckingham,  1008. 
Buena  Vista  v.   Iowa  Falls,  eta 

Railroad,  310. 
Bueter  v.  Bueter,  718. 
Buffalo  Catholic  Inst  v.  Bitter, 

1018. 
Buffalo   Forge   Co.    t.    Cnllen   ft 

Stock  Mfg.  Co.,  426. 
Buffalo  Land  &  Exploration  Co.t. 

Strong,  1050. 
Bufiington  v.  Gerrish,  667. 
Buffkin  V.  Baird,  1418. 
Buford  V.  Caldwell,  659. 

United  States  v.,  1188. 
Bugbee  v.  Haynes,  1420. 
Bulkeley  v.  Wilford,  390. 
Bulkley    v.    Derby    Fishing    Co., 
1014. 
V.  Landon,  89. 
V.  Wilford,  409. 
Bull  V.  Bull,  52,  56. 
V.  Faulkner,  1182. 
V.  Harris,  1145. 
v.McCrea,  1277. 
V.  Titsworth,  709. 
Bullen  V.  Sharp,  1144. 
Bullene  v.  Blain,  68. 
Bullion  T.  Campbell,  1381. 
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Bullock  T.  Babcock,  901. 

V.  Calrd,  1406. 
Bunce,  State  ▼.,  1396. 
Bunch  y.  Hurst,  735. 
Bunge  T.  Koop,  50,  1428. 
Bunu  T.  Guy,  66,  617. 

▼.  Prather,  690. 

V.  Postell.  974. 

V.  Wlnthrop,  126. 
Bunnell  t.  Bunnell,  352. 
Burchard  ▼.  Dunbar,  1371. 
Burchell  ▼.  Clark,  424. 

T.  Slocock,  1184. 
Burchfleld  t.  Moore,  768. 
Burckhardt  ▼.  Burckhardt,  619. 
Burge  y.  Cedar  Rapids,  etc.  Rail- 
road, 833. 
Burgen  y.  Straughan,  495. 
Burgess  y.  Burgess,  496. 

y.  Pollock,  963. 
Burgett  y.  Teal,  679. 
Burghart  y.  Angerstein,  909,  912. 

y.  Hall,  915. 
Burk  y.  Webb,  47. 
Burke  y.  Allen,  966. 

y.  Dulaney,  357. 

y.  Noble,  873. 

y.Wall,  249. 

y.  Wells,  1434. 

y.  Whiting,  213. 
Burkett  y.  Moses,  1182. 
Burkham  y.  Daniel,  1417. 

y.  Mastin,  174. 
Burkholder  y.  Plank,  119,  121. 
Burks  y.  Hubbard,  1062. 
Burleigh  y.  White,  1203. 
Burlew  y.  Hiilman,  1220. 
Burley  y.  Russell,  902. 
Burlingame  y.  Brewster,  751. 
Bumard  y.  Haggis,  901. 
Bumell  y.  Maloney,  296. 
Burnes  y.  Allen,  773. 
Burnet  y.  Bisco,  77. 
Burnett  y.  Blackmar,  1237. 

y.  Hensley,  656. 

y.  Lynch,  203. 

y.  McCluey,  111. 

y.  Pa.  R.  R.  Co.,  1393. 
Bumey  y.  Ball,  1274. 
^umham  y.  Ayer,  756. 

y.  Burnham,  960,  981. 

y.Holt,  1087. 
Bums  y.  Hill,  921. 

y.Lynde,  1167,  1168,  1170. 

y.  Smith,  904-930. 

y.  Sparks,  171. 
Burr  y.  Burton,  718. 

y.  Lewis,  1343. 

y.  McDonald,  1006. 


Burr  y.  Veeder,  632. 

y.Willson,  666. 
Burrell  y.  Daggett,  1449. 
Burrill  y.  Nahant  Bank,  1048. 

y.  Saunders,  60,  76,  795. 

y.Watertown  Bank,  700. 
Burroughs  y.  Lowder,  39S. 

y.  Richman,  734,  984. 
Burrows  y.  Alter,  690. 

y.  Jemino,  1401. 
Bumis  y.  Kyle,  1140. 
Burson  y.  Huntington,  349. 
Burt  y.  Cassety,  366. 

y.  Dutcher,  83. 

y.  Place,  497,  627 
Burtis  y.  Thompson,  1429. 
Burton  y.  Blin,  449. 

y.  Le  Roy,  44,  IIL 

y.  Shotwell,  325. 
Burwell  y.  Cawood,  862. 
Bush  y.  Barnard,  1360. 

y.  Bradford,  396. 

y.  Cole,  1134. 

y.  Holmes.  1319. 

y.  Jones,  1445. 

y.  Lathrop,  1180. 

y.Linthicum,  921. 

y.  Marshall,  277. 

y.  Nance,  1389. 

y.  Person,  277. 

y.Watkins,  384,  1152. 
Bushel  y.  Pasmore,  359. 
Butchers,  etc.  Bank  y.  McDonald, 

304. 
Butchers,  etc.  Co.  y.  Crescent  City 

Liyestock,  etc.  Co.,  664,  576. 
Bute  y.  Potts,  1417. 
Butler  y.  Bohn.  383. 

y.  Breck,  201. 

y.  Burleson,  517. 

y.  Butler,  840. 

y.  Duncan,  45. 

y.  Cams,  647. 

y.  Lee,  542. 

y.  Mulvlhill,  984. 

y.  Pennsylyania,  562. 

y.  Price,  1035,  1363. 

y.  Rickets,  960. 

y.  Scofleld,  83. 

y.  Smith,  348. 

y.Widger,  408. 
Butler's  Appeal,  664. 
Butterfield  y.  Beall,  1045. 

V.  Byron,  588. 
Butters  y.  Haughwout,  673. 
Butterworth  y.  Volkening,  449. 
Buttles,  State  y.,  995. 
Button  y.  Winslow,  1076. 
Buttrick  y.  Allen«  141. 
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BnttrldkV.  Holden,  1S41. 
Butts  T.  Huntley,  834. 

V.  Phelps,  1121. 
Buxton  y.  Bedall,  1312. 

▼:  Edwards,  1363. 
Bnzzell  ▼.  Bennett,  925. 
Byard  ▼.  Holmes,  678,  686. 
Byars  v.  Spencer,  361. 
Byassee  t.  Reese,  1294. 
Byerlee  y.  Mendel,  835. 
Byera  ▼.  Bostwlck,  834. 

T.  Chapin,  679. 

T.  Dangherty,  645. 

T.  McClanahan,  1168,  1169. 
Byington  v.  Moore,  362,  1216. 

y.  Simpson,  1082. 
Bynum  v.  Miller,  286. 
Bjrrd  V.  Bertrand,  137. 

▼.  Boyd,  838. 

v.Byrd,  679. 

v.Fox,  76. 

V.Hughes,  1121, 

V.Ludlow,  382. 

V.  Oden,  497. 
Byrne  v.  Crownlnshleld,  1409. 

v.Cummlngs,  73. 

V.  Hlbemia  B&nk,  680. 

V.  Schwlng,  1139. 

V.  Van  Tlenhoven,  326,  328. 
Byrnes  v.  Clark,  223. 
Byzbee  v.  Blake,  1102. 

c. 

Cabell  V.  Yaughan,  106,  869. 
Cable  V.  Foley,  723. 
Cabot  V.  Hasklns,  70,  1220. 
Cabre  v.  Sturges,  1077. 
Cadell  V.  Allen,  1071. 
Cadwallader  v.  West,  656. 
Cadwell  v.  Meek.  449. 
Cady  V.  Shepherd,  1151. 
Cady  V.  Strauss,  325. 
Cahen  v.  Piatt,  1319. 
Cahin  V.  Blgelow,  1239,  1260. 
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Clendennen  y.  Paulsel,  1482. 
Clerk  Y.  Clerk,  964. 
CleYeland*  y.  Martin,  166. 

Y.Williams,  1063. 
ClOYeland,  etc  Railroad  y.  Mara, 
270. 

Y.Perkins,  432. 
Clews  Y.  New  York  Banking  Ass'n, 
700. 

Y.Traer,  1368. 
Clifford  V.  Turrell,  121. 

Y.  Watts,  679,  587,  690. 
Clifton  Y.  Litchfield,  768. 
Clinch   Y.   Financiid   Corporation, 

1012. 
Clinton  Y.  Haddam,  298. 

Y.McKenzie,  1299. 
Clinton  Bank  y.  Hart,  877. 
Clippinger  v.  Hepbaugh,  499. 
Clopper  Y.  Poland,  1263. 
Clopton  Y.  Bolton,  401. 

Y.Booker,  1395. 
Close  Y.  Gillespey,  1125. 

Y.  Glenwood  Cemetery,  1023. 
Cloud  Y.  Ivie,  194. 
Clough  Y.  Clough,  346. 

Y.  Davis,  644. 

Y.  Qoggins,  637. 

Y.  London,  etc.  Railway,  672, 
679,  680,  681. 

Y.Patrick,  70. 

V.  Seay,  757. 
Clow  Y.  Borst,  211. 


Clubb  Y.  Hutaon,  492» 
Cluta  Y.  OaiT»  1300. 

Y.Robiaon,  1180. 

Y.  Small,  762. 
Coady  y.  Carry,  726. 
Coan  Y.  Bowles,  936. 
Coare  y.  Oiblett,  360. 
Coates  Y.  Buck,  701. 

Y.  Hewit.  1466,  1460. 

Y.  PrestoUp  1194. 
Cobb  Y.  Becke,  1067. 

Y.  Hall,  1433. 

Y.Harmon,  691. 

Y.Hatfield,  683. 

Y.  Knight,  1216. 

Y.  Reed,  1436. 
Cobbey  Y.  Buchanan,  911. 
Cobbs  Y.  Hizson,  3L 
Cobum  v.  Ware,  871. 

Y.  Webb,  747,  754. 
Cock  Y.  Oakley,  258. 
Cockbum  y.  Ashland  Lumber  Ool» 

1432. 
Cockell  Y.  Gray,  1170. 
Cocker  y.  Cocker,  1363. 
Cocking  Y.  Pratt,  702,  703,  740. 

Y.  Ward,  634. 
Cockle  Y.  Flack,  1388. 
Cockerell  y.  Auoompte,  1162. 

Y.  Cholmeley,  IIL 
Cockrell  y.  Warner,  1309. 
Cocks  Y.  Simmons,  918. 
Codding  Y.  Munson,  1119. 
Coddlngton  y.  Goddard,  344,  1246u 

Y.Paleologo,  827. 
Codman  v.  Johnson,  372. 
Cofiin  Y.  Landis,  1060. 
CofCman  y.  Bank  of  Kentucky,  672: 

Y.  Lookout  Bank,  727,  733. 
Cogel  Y.  Raph,  893. 
Coggbum  Y.  Simpson,  1081. 
Coggeshall  y.  Coggeshall,  76. 

Y.  Coggeshall,  42. 
Coggs  Y.  Bernard,  64. 
Cohen  y.  Cohen,  223. 

Y.  Fisher,  783. 

Y.Teller,  700,  847. 
Cohens  y.  Virginia,  989. 
Cohrt  Y.  Kock,  803,  827. 
Coil  Y.  Wallace,  1429. 
Colt  Y.  Milllkin.  111. 
Coker  y.  Ferguson,  303. 
Colbert  y.  Daniel,  293. 
Colbum  v.  PhUllps,  1081. 

Y.  ToUes,  1266. 

Y.Woodworth,  838. 
Colcock  Y.   Louisville,   etOL  Bafl- 

road.  768. 
Golden  y.  WaUh,  881. 
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Oolderwood  t.  McCrta^  ^6. 
Cole  ▼.  Cole»  46. 

▼.DriBkell,  Ul. 

y.  Hughes,  1191. 

▼.Kimball,  1192. 

▼.  McOlathry,  1357. 

▼.Malcolm,  216. 

▼.  Milmlne,  634. 

▼.  Northwestern     Bank,     976, 
1138. 

▼.  Pennoyer,  942. 

▼.  Potts,  1237. 

▼.Raymond,  268. 

▼.  Saxby,  943. 

▼.  Seeley,  906. 

▼.  Singerly,  1280. 

▼.Williams,  346. 
Ck>leman  ▼.  Applegarth,  60. 

▼.Bean,  274. 

▼.Byre,  61,  76,  163. 

▼.  Frazer,  968. 

▼.Grubb,  412. 

▼.Manhattan  Imp.  Go.,  376. 

▼.  Pearce,  296. 

▼.  Satterfleld,  673. 

▼.  Stark,  1226. 

▼.Thurmond,  1366* 
Ck>les  ▼.  Hulme,  383. 

▼.  Pllklngton,  1237. 

▼.  Trecothick,  816, 1049. 
CoUen  ▼.  Gardner,  1060. 

▼.Wright,  247,  1120. 
Collier  ▼.  Field,  864. 

▼.  Jacoby,  768. 

▼.  Mahan,  76. 
Collingwood   ▼.  Merchants   Bank, 

172. 
Collins  ▼.  Barnes,  63. 

▼.  Baumgardner,  768. 

▼.  Blantem,  14,  122. 

▼.Box,  277. 

▼.  Buckeye  Ins.  Co.,  1077, 

▼.  Cole,  286. 

▼.Cook,  1210. 

▼.  Byans,  661. 

▼.Heath,  673. 

▼.  Lavelle,  380,  382. 

▼.Locke,  616,  618,  619. 

▼.Newton,  1062. 

▼.  Sherman,  676. 

▼.  Suau,  1108,  1224. 

▼.  Tllton,  29,  881. 

▼.Wcstbury,  718,  724. 

▼.  Whigham,  786. 
Collins  Iron  Co.  ▼.  Burkam,  1371. 
CoUyer  ▼.  Collyer,  223. 
Colsell  ▼.  Bndd,  1361. 
Colt  ▼.  Root,  1264. 
Colton  ▼.  Harper,  306. 


I 


Colton  ▼.  Raymoiid,  1182. 
Columbet  ▼.  Pacheco,  302. 
Columbia  ▼.  Rothschild,  998. 
Columbia  Bank  ▼.  Fltzhugh,  446. 
449. 
▼.  Hagner,  1437. 
Colusa  Co.  ▼.  Welch,  499. 
Collin  ▼.  Williams,  1136,  1316. 
Colyar  ▼.  Taylor,  64* 
Colyear  ▼.  Mulgra^e,  426. 
Combes's  Case,  107L 
Comer  ▼.  Bankhead,  994. 
Comly  ▼.  Hillegass,  635. 
Commercial  Bank  ▼.  J<me8»  1067» 
1108,  1224. 
▼.  King,  1374. 
▼.Norton,  1067.    , 
▼.  Pfelffer,  185. 
▼.Reed,  630. 
▼.  State,  559. 
▼.  Vamum,  1067. 
▼.  Vamum,  1389. 
Commercial  Nat  Bank  ▼.  Nacog- 
doches Compress,  etc.  Co.,  284. 
Commercial     Steamship     Co.     ▼• 

Boulton,  1342. 
Commins  ▼.  Scott,  1249. 
Commissioner    of    Insolvents    ▼. 

Way,  893. 
Commissioners   of   Taxes,   People 

▼.,  663. 
Com.  ▼.  Licking  Valley,  eta  Ass'n» 
304. 

Commonwealth  Bank  ▼.  McChord^ 

1170,  1174. 
Compton's  Case,  782. 
Compton    ▼.    Bunker   Hill    Bank» 
489. 

▼.Jones,  1181. 

▼.Martin,  1283. 
Comroodeen  Tyabjee,  In  re,  1126» 
Comstock  ▼.  Adams,  496. 

▼.Breed,  1261. 

▼.  Famum,  1180. 

▼.Purple,  46. 

▼.  Sanger,  795. 

▼.  Smith,  90,  91. 

▼.  Smith,  277. 

▼.Ward,  1274. 
Conant  ▼.  Jackson,  658,  968,  964. 
Conaway  ▼.  Shelton,  94L 
Condict  ▼.  Flower,  753. 
Condon  v.  Barr,  44-90. 
Congdon  ▼.  Perry,  634. 
Com.  ▼.  Russell,  470. 
Conger  ▼.  Cotton,  1263. 
Congregational   Society  ▼.  Perry; 

76. 
Conkey  ▼.  Hopkins,  1266. 
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Conklin  ▼.  Ogbom,  948. 

Conn  y.  Cobum,  914. 

Connard  y.  Colgan,  366. 

Conn.  Mut  L.  Ins.  Co.  y.  Sprattey, 

671. 
Connell  y.  Vanderwerken,  176. 
Connelly  y.  Devoe,  768,  806. 

Y.  Fisher,  7S6. 

Y.Skelly,  821. 
Conner  y.  Goodman,  1368. 

Y.Henderson,  679,  833. 
Connerat  y.  Qoldsmith,  1268. 
Connlhan  y.  Thompson,  284,  296. 
Connolly  y.  Bniner,  460. 
Connoly  y.  Hammond,  1868. 
Connor  y.  FoUansbee,  76,  1216. 

y.  Groli,  702. 

Y.Parker,  1067. 

Y.  Williams,  1309. 
Conoyer  y.  Stillwell,  61. 
Conrad  y.  Callery,  284. 

Y.  lAne,  902,  903. 

y.  Manning,  37-43. 

y.  Schwamb,  45,  394. 
Conrey  y.  Brandegee,  1060. 
Consolidated  Ass'n  y.  Lord,  667. 
Consolidated    Sxploration    St    Fi- 
nance Co.  y.  Musgraye,  624. 
Consols.  Ina.  Aas'n  y.  Newall,  346, 

1167. 
Consumers  Oil  Co.  y.  Nunnemaker, 

615. 
Continental  Bank  y.  Codl  Bank, 
284. 

y.  Townsend,  1189,  1439. 
Continental  Ins.  Co.  y.  Cununlngs, 

797. 
Conyerse  y.  Conyerse,  961. 

y.Harzfeldt,  836. 

y.  Sickles,  667. 

y.  United  States,  600. 
Conway  y.  Garden  City  Paying  ft 
Post  Co.,  528. 

y.Reed,  901. 

y.  Sup.  Council  Cath.  K.  of  A., 
296. 
Conyers  y.  Magrath,  1076. 
Cooch  y.  Goodman.  112,  119. 
Cook  y.  Boston,  630. 

y.  Boyd,  1111. 

y.  Bradley,  93. 

Y.Brown,  352,  361. 

Y.  Deaton,  912. 

y.  Duyall,  63. 

y.  Elliott.  1266. 

y.  Gilman.  680. 

Y.Gray.  1078. 

y.  Harms,  310,  993. 

y.  Johnson,  517. 


Cook  Y.  Kennerljf  194. 

Y.  Landnun,  214. 

Y.Llllo,  404. 

Y.Lindsay,  1067. 

Y.  Moffat,  1391. 

Y.  Moore,  679. 

People  y.,  663. 

Y.  Phillips,  47L 

Y.Pridgen,  130<W 

Y.Renick,  446.   : 

Y.Sherman,  625.' 

Y.  Shipman,  499. 

Y.Stafford«  120. 

Y.  Steams,    1292,    1298,   1299, 
1300. 

Y.Toumbs,  926. 

Y.  Tullis,  848,  849. 

y.  Wright,  67. 
Cooke  y.  Clayworth,  981,  984. 

Y.Millard,  1319. 

y.  Murphy,  67,  133. 

Y.  Ozley,  313,  326. 

Y.Seeley,  1031. 
Cool  y.  Peters  Box,  etc.  Co.,  1294, 

1299. 
Cooley  y.  Perrine,  1063. 

Y.Steele,  289. 

y.  Warren,  386. 
Coolridge  y.  Ruggles,  1179. 
Coombs  y.  Carthew,  42. 
Coon  y.  Atwell,  686. 

y.  Brickett,  794. 
Cooper,  In  re,  646. 
Cooper  y.  Bay  St  Gas  Compaay. 
86. 

Y.Cooper,  1364. 

y.  Elston,  1313. 

Y.Ford,  1028. 

y.  Hood,  390. 

y.Homsby,  1238,  1239. 

y.  Kane,  449. 

y.McIlwain,  812. 

y.  McKee,  418. 

y.  Mowry,  1426. 

y.  Newman,  673. 

y.Phibbs,  462,  465,  698. 

Y.Rankin,  1046. 

Y.  Shayer,  382. 

y.  State,  916. 

y.Vierra,  302. 

y.  Waldegraye,  1393. 

y.  White,  376. 

y.  Williams,  573. 
CooYor  y.  Dayenport,  680. 
Cope  y.  Rowlands,  31.  471,  471 
Copland  y.  Copeland,  287. 

y.  Cunningham,  1167. 

Y.  Mercantile    Ins.    Co.,   1041. 
1088. 
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Copeland  y.  Wading  RlTor  Reser- 

TOlr,  166»  1292. 
Ck>peHTath  v.  Kleaby,  970,  976. 
Copls  V.  Middleton,  214. 
Copper  Hill  Mining  Co.  v.  Spen- 
cer, 1292,  1296. 
Coqulllard  y.  Bearss,  497. 
Corbet  v.  Waller,  1061. 
Corbett  y.  Cochran,  1261,  1266. 
Corbin  y.  Fairbanks,  786. 

y.  Healy,  384. 
Corbitt  y.  Stonemetz,  806,  1436. 
Corby  y.  Weddle,  647. 
Cork  y.  Baker,  127L 
Cork,  etc.,  Railway,  In  re,  471. 
Corley  y.  Williams,  492. 
Corliss  y.  Smitb,  1028. 
Cornelia  y.  Bllis,  909. 
Cornell  y.  Cornell,  1420. 

y.  Moulton,  1343. 
Cornell ison  y.  Comellison,  1238. 
Comer  y.  Shew,  237. 
Comfloot  y.  Fowke,  662. 
Coming  y.  Colt,  321. 
Cornish  y.  Abington,  817. 
Corps  y.  Qyerton^  921« 
Corser  y.  Paul,  1226. 
Corwin  y.  Corwin,  42. 

y.  Hood,  406. 
Cory  y.  Oertcken,  902. 
Cosgroye  y.  Cummings,  61. 
Costar  y.  Brush,  617. 

y.  Dayles,  1309. 
Cosiigan  y.  Hawkins,  243. 

y.  Mohawk,  etc  Railroad,  838. 
Cote,  Bx  parte,  328. 
Cothay  y.  Fennell,  1079,  1147. 
Cotheal  y.  Tafanage,  1460. 
Cothran  y.  Fbrsyth,  81,  121. 
Cotten  y.  McKenzie,  74. 

y.  Williams,  776,  1330. 
Cottom  y.  Holliday,  1037. 
Cotton  y.  Reayill,  1437. 
Cotton  States  Life  Ins.  Co.  y.  Car- 
ter. 707. 
Couch  y.  Couch,  1462. 
Coudert  y.  Sayre,  1198. 
Coughlin  y.  Knowles,  1236. 
Coulter   y.    Board   of   Education, 

1418. 
Council  y.  Teal,  1147. 
Counts  y.  Bates,  936. 
County  y.  Welsing,  1168. 
Courand  y.  VoUmer,  111. 
Courtenay  y.  Fuller,  164. 
Courtney  y.  Blackwell,  668.     . 
Coushocken  Tube  Co.  y.  Iron  Car 

Bquipment  Co.,  1426. 
Coyentry  y.  Woodhall,  1182. 


Coyill  y.  Hill,  1062. 
Coyington  y.  Ky.,  661. 

y.  Threadgill,  74. 
Cowie  y.  Halsall,  761. 
Cowles  y.  Bacon,  284. 
Cowley  y.  Dobbins,  66L 
Cox  y.  Adams,  838. 

y.Amsmann,  1216. 

y.  Fay,  1066. 

y.  Hickman,  1144. 

y.  McGowan,  942. 

y.  McLaughlin,  828. 

y.  Martin,  86L 

y.  Maxwell,  166. 

y.  Palmer,  1094. 

y.Prleeter,  121, 

▼.Rogers,  306. 

y.  United  States,  1390, 1398. 
Coxe  y.  Deyine,  1079. 

y.  Sartwtil,  124. 
Coyle  y.  Dayis,  1237. 
Cozzins  y.  Whltaker,  243. 
Crabtree  y.  Messersmith,  1428. 
Craddock  y.  Cabiness,  736. 
Craft  y.  MeConoughy,  613,  618. 

y.  State  Bank,  431,  1338. 
Crafts  y.  Carr,  911. 
Cragle  y.  Hadley,  1021. 
Cragin  y.  Loyell,  1079. 
Craig  y.  Chambers,  1416. 

y.  Leslie,  999. 

y.  Wells,  382. 
Craighead  y.  McLoney,  761. 

y.  Peterson,  1060. 

y.  Wells,  920. 
Cram  y.  Mitchell,  881. 
Cramlington  y.  Eiyans,  1184. 
Crandall  y.  Rollins,  1082. 

y.  Willig,  325. 
Crane  y.  Ailing,  872. 

y.  Buchanan,  173. 

y.Oough,  165,  1234,  1238. 

y.  Gruenwald,  1061. 

y.Hyde  Park,  418. 

y.Kildorf,  829. 

y.  Morris,  274. 
Crane  Co.  y.  Columbus  Cons't  Co. 

836. 
Crans  y.  Hunter,  1110, 1226. 
Crashley  y.  Press  Pub.  Co.,  999. 
Crayen  y.  FYeeman,  216. 
Crayons  y.  Grant,  685. 
Crawford  y.  Barkley,  1110,  1226. 

y.  Branch  Bank,  672. 

y.  Cato,  726,  732. 

ylColyer,  813. 

y.  Dexter,  751. 

▼.  Elliott.  372. 

y.  Gaulden,  1367. 
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Crawford  t.  Oelser  lia&ul  Co.,  S90. 

y.Jarrett,  876. 

Y.K1I1&  1264. 

y.Kirksey,  1211. 

V.  Lehr,  1198. 

T.  MiUfliMUigh,  60. 

Y.  Scovell,  970. 

Y.  The  William  Penn,  1000. 

Y.Wilson,  244. 

Y.  Wltherbex.  1198. 

Y.  Wltten,  187L 
Crawford's     Adm'r     y.     SmiUi's 

Bzctr.,  1368. 
Crayton  y.  Johnson,  216. 
Cream  City  Glass  Ca  y.  Frlelan- 

der,  218. 
Creekmore  y.  Chltwood,  647. 
Oreslnger  y.  Welch,  942. 
Cressinger  y.  Dessenburg,  868. 
Crlm  Y.  Pitch.  1264. 
Crimp  Y.  MoCormdck  Const  Co^ 

381. 
Crisdee  y.  Bolton,  1460. 
Crisp  Y.  Churchill,  606,  920. 
Crist  Y.  Armour,  1426. 
Crisup  Y.  Grosslight,  496. 
-Crittenden  y.  Cramp,  208. 

Y.  French,  892. 
Crocker  y.  Bellangee,  610,  616. 

Y.Buffalo,  398. 

Y.  Crocker,  673. 

Y.  Lowenthal,  362. 

V.  Whitney,  1181. 
•Crockett  y.  Thomason,  766. 
Croft  Y.  Bunster,  124. 

Y.  White,  763. 

Y.Wilbar,  833. 
•Cromwell    y.    Connecticut   Brown 
Stone  Quarry  Co.,  504. 

Y.  Grlmsdale,  114. 

Y.  Grumsdale,  116. 

Y.  Gninsden,  112,  114. 

Y.  Royal    Canadian    Ins.    Co., 
1389. 

Y.  Tate  111. 

y!  Wilkinson,  827,  1344. 
Oone  Y.  Stinde,  1220. 
Cronise  y.  Clark,  926. 
Cronkhlte  y.  Cronkhlte,  1300. 

y.  Nebeker,  1175. 
Crook  y.  Tensas  Basin  Leyee  Dist, 

728. 
Crooks  y.  Crooks,  361. 

y.  Whitford,  316,  890. 
-Crookshank  y.  Burrell,  1318,  1316. 
Crop  y.  Norton,  165. 
Crosby  y.  Berger,  1378. 

y.  Henry,  194. 

y.Wadsworth,  1297,  1800. 


Crosby  y.  Wlatklm,  108L 

Y.Wood,  70,  768. 
Crosdale  y.  T^inigan,  1298. 
Crosland  y.  Hall,  661. 
Chmm  y.  De  Yalle,  999 

y.  Haskins,  1062. 

Y.Huntley,  70. 

▼.Jackson,  1166. 

Y.Powell,  816. 

y.  State  Bank,  1168. 

y.  Weare  Com.  Co.,  267. 

y.WUliams,  1169. 
Crossen  y.  Murphy,  883. 
CrossgroYe  y.  Himmelrich,  834. 
Crossing  y.  €cudamofe,  42,  380. 
Crossley  y.  Haycock,  823. 
Crosaman   y.   Hilltown,   etc  Oo., 

1016. 
Crouch  y.  Credit  Fonder,  1179. 

y.  Fowle,  248. 
Crouse  y.  Holman,  976. 
Crowder  y.  Reed,  492. 
Crowe  y.  Peters,  958. 
Crowell  y.  Beyerly,  249. 

y.  Hospital    of    St   Banubtf, 
1220. 

y.  Maugfas,  1327. 
Crowther  y.  Rowlandson,  066. 
Croy  y.  Busenbark,  346. 
Crozier  y.  Carr,  1096,  1171. 
Cruess  y.  Fessler,  66. 
Crum's  Appeal,  1157, 
Crum  y.  Boyd,  1077. 

y.  Sawyer,  856. 
Crumbaugh  y.  Kug^er,  1211. 
Crun,  F.    Ins.   Co.   y.  Oldendorff, 

871. 
Crutchfield  y.  Haynes,  740. 
Cruttwell  y.  Lye,  620. 
Crutwell  y.  De  Rosset,  876. 
Crymes  y.  Day,  923. 
Cubbedge  y.  Napier,  1378. 
Cubberly  y.  Cubberly,  874,  890. 
CucuUu  y.  Hemandes,  1368. 
Cuff  y.  Penn,  795. 
Cullen  y.  Bimm,  1432. 

y.  Thomson,  1118. 
CuUum  y.  Branch  Bank,  689. 
Culyer  y.  Badger,  709. 

y.  Banning,  40. 

y.  Culver,  316. 

y.  Hyde  ft  Leather  Bank,  674 
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York  Y.  Merritt,  622. 
York  County  Bank  y.  Stein,  1103. 
Yosti  Y.  Laugfaran,  658. 
Youghiogheny    Iron,   etc.    Cou    t. 

Smith,  1079. 
Young  Y.  Adams,  699. 

Y.  Austen,  1239. 

Y.  Bell,  925. 

Y.Billiter,  616. 

Y.  Dake,  1302. 

Y.Daniels,  1347. 

Y.  Harris,  1385,  1389. 

Y.Harrison,  669. 

Y.Hill,  90. 

Y.  McKee,  939. 

Y.  Royal  Leamington  Spa»  6S4. 

State  Y.,  544,  116& 

Y.  SteYens,  818. 

Y.  White,  1211. 

Y.  ICuhling,  901. 
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Zabel  Y.  Schroeder,  1235. 
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Zane  y.  Cawley,  705. 
Zann  y.  Haller,  343. 
Zearing  y.  Raber,  249. 
Zell  Y.  Dunkle,  186. 
Zieschang  y.  Helmke,  466. 
Zimmerman  y.  Sale,  345. 
Zimmler  y.  San  Luis  Water  Ca, 

274,  276. 
Zipcey  Y.  Thompson,  1370. 
Zouch  Y.  Claye,  775. 
Zuck  Y.  Gulp,  1364. 

Y.McClure.  839. 

Y.  Turner  Harness  ft  Carriastt 
Co.,  940. 
Zulkee  y.  Wing,  246. 
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ABANDONED  PROPERTY,  rights  to,  286. 

ABANDONMENT  OF  CONTRACT. 
Contract  created  by  Taw  after,  full,  1441-1447. 
no  recovery  on  contract  after,  835. 

ABATEMENT,  of  suit  by  party's  death,  859. 

ABBREVIATIONS,  courts  Judicially  recognize  what,  377. 
in  names,  explainable,  117. 

ABILITY,  contract  to  do  what  exceeds  one's,  579,  582,  590,  591. 
misrepresentation  of  one's  own,  as  fraud,  667. 
destroying  one's,' to  perform,  as  breach,  1426. 

ABROAD,  principal  in  contract  residing,  agent  bound,  1076. 

ABROGATE  (See  Rescission), 

simple  contract,  how,  174;  how  specialty,  130,  134. 

ABUSE  OF  PROCESS,  duress  by,  721. 

"ACCEPT,"  meaning  of,  in  Statute  of  Frauds,  1319. 

ACCEPTANCE,  whether  oral,  good,  157,  1332. 

of  instrument,  an  element  in  delivery,  350,  851;  presumed,  861. 

of  thing  done  under  contract,  as  waiver,  805. 

of  contract  procured  by  fraud,  645. 

of  ofter,  322,  323,  328,  note,  329-333. 

of  manufactured  article,  effect  of,  801. 

of  benefit,  ratifies  contract,  1226. 

ACCIDENT  (See  Mistake), 

alteration  of  contract  by,  753;  may  be  erased,  756. 
as  excusing  perforamnoe,  590. 

ACCORD  AND  SATISFACTION, 

may  be,  of  specialty,  132;  a  sufllcient  consideration,  5(L 
how  plead,  211,  note. 

ACCOUNT,  ACCOUNTS, 

when  legal  and  illegal  items  in,  separable,  487. 

agent  must  render  proper,  1121. 

whether  "goods,  wares  and  merchandise,"  1315. 

A(X!OUNTANT,  investigating  committee  may  employ  an,  106L 

ACCRETIONS,  contract  may  be  built  up  by,  885. 

ACKNOWLEDGING  (300D,  validating  forgery  by,  847. 

ACKNOWLEDGING  SIGNATURE,  equivalent  to  signing,  846. 
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ACKNOWLEDGMENT  (See  Fbesh  Acknowledgmeht)* 
of  deed,  office  and  effect  of,  363. 
how  the,  of  corporation's  deed,  1018. 

ACQUIESCENCE  (See  Affhucance). 

ACQUISITIONS,  agent'8,  accrue  to  principal,  1074. 

ACT  OF  COD  (See  Impossible), 

defined,  693;  excuses  common  carrier,  432,  596. 

creates  the  impossible,  684. 

preventing  fulfilment  of  condition  precedent,  686. 

excusing  performance  of  contract,  690,  692. 

not  free  one  from  rent  covenants,  698. 

agreement  to  pay  damages  arising  from  the»  valid,  682,  69(K 

ACT  OF  LAW  (See  Impossible), 

viewed  as  creating  the  impossible,  684. 
excusing  performance,  690,  694. 

ACT  OF  PUBLIC  ENEMY  (See  Impossibls), 
defined,  693;  creating  impossible,  684. 
excusing  performance,  690,  692. 
excuses  common  carrier,  596. 
not  free  one  from  covenants  to  pay  rent,  698. 

ACTED  FALSEHOOD,  as  fraud,  659. 

ACTION  (See  Cause  of  Action — ^Deceit— Right — Sue). 
How,  on  contract  hettoeen  others  for  one*9  benefit,  full,  1214*1227. 

ACTOR,  in  unlicensed  theatre,  whether  recover  pay,  482. 

ACTUAL  CONTRACT. 
Presumed,  full,  257-263. 
What,  of  infant,  is  absolutely  valid,  full,  917-928. 

ADJUDGED  CASES  (See  Judicial  Decisions), 

how  legal  doctrine  formulated  from  the,  217,  note, 
how  of  the,  as  to  capacity  of  infant,  936. 
difference  in,  on  law  of  agency,  1090. 
not  operate  as  legislation,  1123. 

ADMINISTRATION  OF  JUSTICE  (See  Judicial  Justice). 

ADMINISTRATOR  (See  Executor), 

carry  out  what  contracts,  600,  603. 

infant's,  affirming  or  disaflarming,  936;  insane  person's,  974. 

personally  bound  by  what  form  of  promise,  1262, 1263. 

ADMINISTRATORS  AND  EXECUTORS. 
Promises  by,  under  Btatute  of  Frauds,  full,  1250-1269. 

"ADMR.,"  abbreviation,  Judicially  recognized,  377. 

ADULT  (See  Infant), 

promises  between,  and  infant,  78. 

whether  contract  with  infant  binds  the,  905. 

can  make  contracts,  through  agents,  1026. 

ADVERSE  CLAIM,  to  land,  one  estopped  to  set  up,  800. 

ADVERTISEMENT,  withdrawing  offer  of  reward,  332. 
notifying  dissolution  of  partnership,  1148. 

ADVICE,  effect  of,  on  contract  by  insane  person,  964. 

AFFECTION  (See  Love  and  Affection). 

AFFIRMANCE  (See  Part  Affibmance — RATiFiCATioir), 
Of  the  contract,  full,  844-849. 

commencement  of  suit,  effect,  844,  note, 
no  rescission  after,  680,  829 
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AFFIRMANCB  AND  DISAFFIEMANCB, 
By  infant,  of  hU  voidable  contract,  full,  936-945. 

AFFRBIGHTMENT,  war  dlBSolyes  contract  of,  694. 

AFTER-ACQUIRED  TITLE  (See  TrruE). 

AGAINST  LAW  (See  Unlawful  Ck)NTBA0T8)y 
agreement  to  do  what  Is,  void,  470. 

AGAINST  SUBJECT,  contract  with  goyemment  construed,  990. 

AGE,  immature,  combining  with  other  impairing  things,  736. 
how  compute,  as  to  infancy,  894. 
false  pretence  by  infant  of  being  of,  902,  903. 
one  imbecile  from,  insane  as  to  contract,  958.    See  Insars  Feb- 

SON. 

varying  as  to  infant's  power  of  contract,  946. 
compared  with  age  in  law  of  crimes,  946. 

AGENCY  (See  Agent). 
How  created,  full,  1042-1049. 
How  terminated,  full,  1050-1056. 

Law  of,  in  contracts  by  unincorporate  aesociatione,  fuU,  1154--1164. 
Doctrine  of,  as  to  filling  blanks,  full,  1165-1176. 

agent  impliedly  warranting  his,  247. 

partnership  as  branch  of  law  of,  1143,  1144. 

AGENT,  AGENTS  (See  Principal— Servant) . 
Contracts  by  and  through,  full,  1025-1122;  namely,  general  doctrine  of 
agency,  1026-1033;  who  may  be  the,  1034-1041;  how  the  agency 
is  created,  1042-1049;  how  terminated,  1050-1056,  note;  express 
and  implied  powers  of,  1057-1068;  manner  and  forms  of  coti- 
tract  by,  1069-1090;  unauthorized  contracts  and  their  ratifica- 
tion, 1091-1110;  frauds  by  and  to,  1111-1115;  the  rights  and 
liabilities  of,  1116-1121. 

coupled  with  interest,  1051,  note. 

liable  for  fraud,  when,  1120,  note. 
Bpecial  sorts  of,  full,  1123-1142. 

holding  out  one  as,  288. 

post-office  as,  328. 

delivery  of  instrument  to,  352-355. 

affixing  seal  unauthorized,  effect,  394. 

must  sue  on  specialty,  principal  undisclosed,  426. 

parol  evidence  admissible,  when,  1077,  note. 

agreement  to  sue  as,  for  two  parties,  527. 

fraud  of,  binding  principal,  650. 

alteration  of  written  contract  through,  755. 

election  to  affirm  or  repudiate  unauthorized  act  of,  782. 

not  contract  for  principal  with  self,  881. 

whether  infant  can  appoint,  930,  note. 

government  contracting  through,  and  how,  992-996. 

power  of  corporation  to  appoint,  1010. 

whether  corporation  may  contract  by,  1017. 

general  warranty,  unauthorized  executive,  1098,  note. 

signature  by,  good  under  Statute  of  Frauds,  1244,  1245. 

Joint  agency,  acquiescence,  effect,  1088,  note. 

oral  appointment  of,  to  sell  land,  1303. 

AGREEMENT  (See  Contract), 

fulfilling  one's,  no  consideration,  48. 
meaning  of  word,  in  statute,  195,  1247. 

AGREEMENT  TO  CONVEY  LAND  (See  Convey), 

when  deed  construed  as,  otherwise  of  form  of,  394. 
not  require  "heirs,"  399. 
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JlOKEEMSNT  to  CONVmr  land— oon. 

by  corporation,  aeal  not  necessary,  1016. 
how  enforced  after  party's  death,  1054. 

AGREEMENT  TO  MARRT, 

infant's,  with  adult,  616;  oral,  1271,  1276. 

AIDING,  in  gamins  contract,  626. 

ALIEN  (See  Fobdonkb). 
Contructt  by  and  with,  full,  997-1002. 

ALIEN  ENEMIES,  how  treated  in  our  courts,  1000,  lOOL 

ALIEN  SUBJECTS, 

rights  of  property  and  contract,  999;  in  war,  1000,  lOOL 

ALL  OR  NONE,  raUfication  must  be  for,  939, 1110. 

ALLEGATION  (See  Pleadxito), 

ALTERATION,  of  specialty  by  parol,  130^137. 

of  written  contract  by  oral,  164,  174;  all  becomes  oral,  133,  766. 
unauthorized,  in  filling  bluik,  when  avoids  contract,  1174,  1175, 
note. 

ALTERED  CONTRACT,  consented  to,  is  in  law  a  new  contract,  764. 
not  consented  to,  surety,  etc,  discharged,  766. 

ALTERING  OP  CONTRACT. 
Unauthorized,  full,  745-761. 
By  mutual  consent,  full,  762-776. 

negligently  leaving  blank,  effect,  750,  note, 
suit  brought,  how,  768,  note. 

ALTERNATIVE  CLAUSES,  which  party  elect  in  cases  of,  785-787. 
how  contract  with,  broken,  1435. 

ALTERNATIVE  PROVISIONS,  one  impossible,  606. 

AMBIGUITY  (See  Latent  Ambiguity — ^Patknt  Ambiouizt), 
what,  makes  contract  void,  390. 

AMENDS,  taking,  permissible,  494,  495,  510. 

ANCIENT  CHARTER,  how  interpret,  377. 

ANIMAL,  responsibility  for  vicious,  609. 

infant  liable  for  injuring  another's,  901, 

ANOTHER  (See  Other). 
Release  to,  effect  of,  full,  867-878. 

ANOTHER'S  DEBT,  one's  paying,  without  request,  211-214. 

ANOTHER'S  MONET,  wrongly  investing,  1216. 

ANSWER,  ANSWERS,  false,  in  estoppel,  288. 

through  post-office,  at  what  time  completes  contract,  328. 
effect  of,  in  insurance  policy,  381. 

ANSWER  QUESTIONS, 

*  whether  party  must,  while  bargaining,  664.  j 

ANTE-NUPTIAL  CONTRACTS  (See  Mabbiage  Settlemxnt). 

may  be  oral,  1276. 

ANTE-NUPTIAL  DEBTS,  infant  to  pay  wife's,  906. 

APPEAL,  waiver  of,  793. 

APPEAR  IN  COURT,  how  prove  attorney's  right  to,  1127. 

APPEARANCE,  waiver  by,  793. 

APPEARANCE  BOND,  annulled  by  death,  602. 

APPLES,  severed,  not  real  estate,  1294. 
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APPRAISED  VALUB^ 

prohibiting  sale  of  attached  goods  for  less  than.  Impairs  contract^ 
672. 

APPRENTICE,  one  pay  for  services  of  another's  enticed,  227. 
not  assignable  by  master,  1182. 

APPRENTICESHIP,  death  terminates,  601. 

APPURTENANCES,  orally  showing,  in  deed,  376. 

ARBITRATION,  oral  submission  to,  whether  valid,  156. 
power  of  agent  to  submit  claim  to,  1065. 

ARGUMENT,  rights  of,  before  tribunals,  499. 

ARREST,  bond  to  procure  release  from  unlawful,  void,  123. 
earning  reward  for,  331. 
effect  of  contract  compelled  by,  720,  721. 
right  to  have  indemnity  bond  on  making,  483. 
discharge  from,  in  one  State,  does  not  free  from»  in  another,  1405. 

ARTICLES  OF  ASSOCIATION,  effect  of,  on  contracts,  1159, 1162. 

ARTIFICE  (See  Fbaud), 

effect  of  drunkenness  brought  about  by,  983. 

ASCERTAINABLE,  parties  to  contract  must  be,  885. 

ASSAULT  AND  BATTERY,  infant  liable  for  his,  901. 

ASSENT  (See  Mutdai.  Consent). 

ASSIGNABLE,  what  is,  or  not,  1182,  1299. 
public  officer's  salary,  1182,  note. 

ASSIGNEES  (See  Bankbuftot). 
Bights  of,  full,  1177-1199. 

of  chose  in  action,  1193,  notd. 
of  altered  contract,  750. 

ASSIGNMENT. 
0/  contract,  full,  1177-1199;  namely,  as  to  nan^negotial>le  choses  in 
action,  1179-1188;    negotiable,  1184-1189;    covenants  running 
with  land,  1190-1192;  the  doctrine  in  equity,  1193-1195;  by  op- 
eration of  lav>,  1196-1198. 

oral,  155, 1330,  1331;  on  Sunday,  543. 

by  bankruptcy,  not  violate  agreement  not  to  assign,  197. 

of  "all  property"  after  specific  enumeration,  meaning,  409. 

of  promissory  note,  of  contract  with  carrier,  431,  432. 

waiving  forfeiture  for  prohibited,  794. 

by  government,  whether  carries  right  of  action,  990,  1183. 

of  wages,  when,  1182,  note. 

of  county  warrants,  1186,  note.  ' 

for  creditors,  excepting  exempt  property,  1207, 

of  interest  in  land,  1331. 

ASSIGNORS  AND  ASSIGNEES. 
Of  contract,  full,  1177-1199. 

"ASSIGNS,''  corporation  bonds  payable  to,  1187. 

ASSCKIIATIONS  (See  Uninoobfobatb  Associations). 

ASSUMPSIT, 

on  foreign  Judgment,  141;  on  law-created  promise,  190,  203. 
not  on  implied  covenants,  255. 

ASSURANCE  (See  Insdbance). 

ASTUTENESS  IN  BARGAINING,  permissible,  660,  664. 

ATTACHED  GOODS, 

estoppel  concerning,  307;  money  paid  to  regain,  725. 
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▲TTACHINO  GOODS,  whether  waives  stoppage  in  tratiMtd,  SOB. 

ATTACHBfENT  OF  GOODS, 

officer  making,  may  take  security  for  debt,  486. 
after  fratidnlently  sold,  673;  affirming  sale,  683. 
before  sale  completed,  1300. 
not,  of  property  of  foreign  sovereign,  998. 
property  exempt  from,  as  to  creditors,  1207. 

ATTENTION  OF  COURT,  effect  of,  not  directed  to  qnestloni  60,  note. 

ATTESTATION,  a  will  lacking,  operates  as  deed  384 

ATTESTING  WITNESS,  whether  deed  requires,  868. 

ATTORNEY  (See  SoLionoa), 

is  agent,  1033;  whether  infant  appoint,  980. 

ATTORNEY  AND  CLIENT,  contracts  between,  740. 

ATTORNEY-AT-LAW  (See  Cubnt— Lawteb), 
Things  special  to  agency  of,  full,  1126-1130. 
ct  party,  may  hold  deed  as  escrow,  356. 
knowledge  of,  as  affecting  client,  1028. 
limitations  statute  as  to  bill  of,  1356. 
foreign  champertous  contract  by.  1381* 

AUCTION  SALES, 

how  conduct,  and  frauds  at,  528. 
waiving  forfeiture  for  permitting,  794. 
governed  in  part  by  custom,  1182. 
Statute  of  Frauds  extends  to,  1814. 

AUCTIONEER. 

Things  special  to  agency  of,  full,  1131-1134. 
commission  fixed  by  statute,  1133,  note. 

is  agent,  1033,  1038;  when,  sign  memorandum  under  Statute  of 
Frauds,  1039,  1246. 

AUTHOR  (See  Deamatic  Authob), 

of  bawdy  writings,  no  remedy,  608. 

AUTHORITIES  (See  Adjudged  Cases — ^Judicial  Decisioits), 
fragmentary  nature  of  the,  369. 

AUTHORITY  (See  Agent— Verbal), 

one  partner  has  not,  to  use  firm's  seal,  1149-1151. 

how  this  may  be  conferred,  1151,  1158;  objectionable,  1158. 

to  do  a  thing,  ratifies  it  if  already  done,  1226. 

when  agent's,  must  be  under  seal,  1045,  1046. 

AUTHORITY  TO  PURCHASE, 

carries  power  to  direct  as  to  delivery,  1064. 

AUTHORITY  TO  SELL,  carries  power  to  execute  conveyancea^  1062. 
to  what  extent  carries  power  to  warrant,  10G3. 

AUTHORIZED  PERSON,  infant's  contracts  through,  922. 

AVOID,  AVOIDING,  voidable  contracts,  620;  infant's,  937. 

AWARD,  accepting,  validates,  286. 

AXIOMATIC  PROPOSITION,  adjudlcaUon  not  overturn,  78. 

B. 

BAILEE,  not  dispute  title,  307. 
BAILMENT,  gratuitous,  obligations  of,  64. 
BANK,  indorsement  of  note  by  cashier  of,  1083. 
BANK  CHARTER  (See  Chabtbb). 
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BANK  CHECK  (See  Check). 

BANK-NOTB,  whether,  "goods,  wares,  and  merchandise,"  1315. 

BANKRUPT  LAWS,  connict  of  laws  as  to,  1401,  1402. 

BANKRUPTCY  (See  Assignment— Insolvency), 
promise  after  bar  of,  96,  100. 

assignment  in,  of  contract  with  clause  forbidding,  good,  197. 
whether  compromise  in.  permissible,  495. 
assignee  in,  when  has  only  rights  of  debtor,  678. 
release  by,  as  to  Joint  and  several,  871. 
government  a  preferred  creditor  in,  991. 
of  principal,  terminates  agency,  1066. 
effect  of  assignments  in,  1197. 
statutes  of,  as  to  perferring  creditors,  1209. 

BANKRUPTCY  PROCEEDINGS, 

promise  not  to  institute,  as  consideration,  63. 

BAR  BY  LAW,  may  be  waived,  98. 

BAR  OF  LIMITATIONS  STATUTE,  nature  of  the,  1360. 

BARGAIN  AND  SALE,  consideration  in  deed  of,  42. 
deed  of,  operating  as  of  another  sort,  395. 

BARGAINING,  agent's  act  of,  is  principal's,  1031. 

BARTER,  factor  cannot,  1139. 

BASTARD,  death  of,  not  avoid  note  for  support  of,  73. 

BASTARDY,  forbearing  and  agreeing  to  forbear  suit  for,  495,  510. 

BATTERY,  whether  duress,  718. 

BAWDY-HOUSE,  contract  of  letting  or  aiding,  void,  506. 

BAWDY  LIBEL,  contracts  for  making,  printing,  &c.,  void,  508. 

BEARER,  how  sue  on  promise  of  payment  to,  1179,  1184-1189. 

BEGINNING  TO  RUN,  Statute  of  Limitations.  1354. 

BELIEVED,  falsehood  must  be,  to  vitiate  contract,  652,  655. 

BENEFICIAL,  interpretation  leans  to  the,  417. 

BENEFIT  ACCEPTED  OR  CONFERRED. 
In  connection  with  unfulfilled  contract,  full,  1421,  1441-1447. 
presumed  acceptance,  351,  1222,  1223;  not  compelled,  1465. 
implying  promise  to  pay,  187,  note,  188,  217,  604,  1159,  1346. 
estops  acceptor,  286,  305. 

conferred,  insane  person  liable  for,  282,  233,  968-970. 
infant's  liability  for,  917,  921;  not  for  his  benefit,  929. 
must  be  returned  on  rescission,  833. 

accepting  benefit  ratifies  unauthorized  contract,  1109;  or  fraudu- 
lent, 1114. 
agent  receiving  the,  of  contract,  liable,  1120. 
principal  entitled  to  benefit  of  agent's  acts,  1121. 
one's  right  to,  in  another's  promise,  1217,  1219. 
promise  to  confer,  1219. 
as  to  Statute  of  Frauds,  1263;  promise  not  in  writing,  1283. 

BENEFIT  OR  DISADVANTAGE,  the  consideration  being  a,  61. 

BENEFITED,  person  to  be,  as  party,  426. 

BEQUEST  (See  Leoaot— Wnx) , 

services  rendered  hoping,  or  under  promise  of,  224. 

good  only  to  one  who  can  take,  890. 

agreement  to  pay  by,  may  be  oral,  1279. 

when  Statute  at  Limitations  begins  to  run  on  a»  1364. 
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BBT  (See  Wageb), 

element  in  gaming,  633;  distinguiBhed  from  wager,  580. 

BBTTINO  ON  OAMB,  loan  for,  535. 

"BETWEEN/'  meaning,  in  contract,  1848. 

BIDDING,  agreements  concerning,  at  auction,  528. 

BlUi  OF  EXCHANGE   (See  CoiOfiatciAL  Pai'MI    Fomoy  Bnx/— Md^ 

CANTILK  PaFKB — ^NBOOTIABLX  PaFEB), 

not  oral,  162,  1382;  accepting  and  paying  upon  protest,  212. 

form  of  corporation,  1018. 

in  blank,  altering  into  promissory  note,  1175. 

how  and  why  negotiable,  1184. 

BILL  OF  SALE,  how  far  written,  explainable  orally,  172,  177. 
receipt  construed  as,  396. 

BILLS  AND  NOTES  (See  Pboiobsobt  Nan), 
waiving  demand  and  notice  on,  97. 

BLANK,  BLANKS  (See  Printed  Bi.ank8), 

not  converted  into  signature  by  acknowledgment,  345. 

BLANKS  AND  FILLING  THEM. 
In  written  contracts,  full,  1166-1176;  namely,  in  specialticMt  1167- 
1172;  in  simple  contracts,  1173-1175. 

BOARD,  as  between  parent  and  child,  223. 
furinshing  prostitute  with,  606. 
oral  contract  for,  good,  1302. 

BODILY  HARM,  as  duress,  718. 

BOND,  BONDS  (See  Afpeabange  Bond— Oobforation  Bonds — Cto^Bzc- 
MENT  Bonds — Statutory  Bond), 
defined,  108;  condition  appended,  108,  note, 
without  consideration,  how  in  equity,  120. 
unconscionable,  from  seamen  as  to  wages,  478. 
of  seducer,  to  women,  when  good,  511. 
infant's,  for  necessaries,  916,  note, 
what  blanks  in,  vitiate,  1167. 
effect  of  assignment  of,  1180. 
official,  as  to  place  of  performance,  1393. 
with  penalty,  1458-1460. 

BOND  FQR  DEED,  whether,  orally  assign,  1331. 

BOND  OF  INDEMNITY,  to  arresting  or  attaching  officer,  why  good,  483. 

BOOK,  BOOKS  (See  Entries  in  Books), 
contracts  for  bawdy,  etc.,  void,  508. 
partly  printed,  then  burned,  597. 
oral  contract  to  print,  good,  1316,  note. 

BORROW,  corporations  may,  1011. 

BORROWING,  on  Sunday,  542. 

BOTH  IN  FAULT,  no  redress  for  either,  489. 

BOUNDARIES,  establishing,  by  estoppel,  802. 

BOUNTY  MONEY,  ownership  of  infant's,  928, 

BREACH  OF  CONTRACT  (See  Rescission), 
What  is  a,  authorizing  suit  at  law,  full,  1413-1440;  namely,  in  gen- 
eral,  1414-1418;   <M   to  plaintiff,  1419-1424;   as  to  defendant. 
1425-1432;  further  questions,  1433-1489. 
law  making,  a  crime  does  not  impair  its  obligation,  672. 
threatened,  not  duress,  723. 
election  after,  782;  election  shifting  after,  785,  786. 


INDEX.  758 

[References  are  to  sections.] 

BREACH  OP  CONTRACT— con. 

rescinding  for,  827;  required  nature  of  the,  828. 

when  day  of  performance  past,  and  thing  not  done,  1344. 

of  contract  with  penalty,  1455-1460. 

BREACH  OF  MARRIAGE  PRbMISE  (See  Mabbiaok), 

what  is — already  married — ^refusal  before  the  time,  etc,  1429. 

BREACH  AND  PERFORMANCE. 
Of  contract,  full,  1413-1461;  namely,  breach  autJiarigino  suit  at  law, 
1413-1440;  the  oontraet  which  the  law  creates  after  I>reach,  inp' 
perfect  performance,  or  abandonment,  1441-1447;  the  provisions 
for  liquidated  damages  and  for  a  penalty,  1448-1461. 
right  to  elect,  when,  1428,  note. 

BREACH  OF  TRUST,  Statute  of  Limitatlona  on  claim  for,  1367. 

BRIBE,  promise  of,  Yold,  503. 

BROKER. 
Things  special  to  agency  of,  full,  1135-1137. 

is  agent,  1033,  1038;  unlicensed,  not  enforce  pay,  472. 
sign  memorandum  under  Statute  of  Frauds,  1245,  note. 

BROTHER  AND  SISTER,  services  and  board  between,  223. 

BUILDER,  contract  to  recommend  a,  527. 

BUILDING,  permitting,  when  carries  land  by  estoppel,  301. 

BUILDING  BURNED  (See  Fire), 

after  letting  for  future  day,  588;  during  tenancy,  698. 

BUILDING  CONTRACT,  may  be  assigned,  1182. 

BURDEN,  whether  infant  can  receive,  in  connection  with  gift,  923. 
one  must  bear  the,  who  takes  benefit  through  agent,  1074,  1114. 
contract  casting,  on  third  person,  1217,  1218.  ' .  . 

BURNED  (See  Buildino  Bubned). 

BURYING  THE  DEAD  (See  Fni^ESAL  Expenses), 

what  expenses  in,  and  by  whom,  recoverable,  237. 
burying  deceased  wife,  a  necessary  for  infant,  909. 

BUSINESS. 
Contracts  contrary  to  statutes  regulating,  full,  547,  548. 
what  Included  in  word,  within  Sunday  laws,  540. 
infant  not  holden  for  necessaries  In  his,  911.  i 

one  intrusting  another  with  his,  responsible,  1102.  ^ 

purchaser  of,  promising  to  pay  debts,  1221. 

BUSINESS  USAGE,  determining  power  of  agent,  1103. 

BUYER,  when,  protected  from  creditors  of  seller,  1210.  .^ 

to  sever  from  land,  as  to  Statute  of  Frauds,  1293. 


0. 

CALENDAR,  years  and  months,  how  computed  by  the,  1338, 1339. 

CALENDAR  MONTH,  what  is,  in  contract,  1339. 

"CALL,"  how  meaning  of,  377. 

CANCELLATION  (See  Rescission), 

of  contract,  consideration  for  new,  68,  768. 

contract  signed  in  mistake,  subject  to,  697. 

in  equity,  741;  effect  and  whether  Judgment  of,  830,  831. 

of  deed  of  land,  consequence,  821. 

CANDIDATE  FOR  OFFICE,  promising  to  share  profits,  498. 

48 
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CAPACITY  (See  Infancy — Insanitt — Legal — ^LncnxD). 
Implied  warranty  of,  246,  590,  889,  1416. 
no  ratification  without,  848. 
parties  must  have,  to  contract,  to  take,  889,  890. 

"CAR-LOAD,"  sufflciently  definite  in  contract,  890. 

CARELESS  DRIVING,  by  infant,  father  responsible,  900* 

CARELESSNESS  (See  Nbguoence), 
effect  of,  in  estoppel,  294. 

in  making  afllrmation,  viewed  as  fraud,  661,  662. 
in  believing,  effect  of,  in  fraud*  655. 
agent  answerable  to  principal  for,  1121. 

CARPENTER  WORK  (See  Sebviceb), 

neglect  to  do  promised,  not  excused  by  sickness,  603. 
otherwise  when  local  sickness  deters  all  workmen,  604, 

CARRIAGE,  letting,  to  prostitute,  506. 

CASHIER,  one's  agreement  to  buy  shares  on  being  made,  void,  524. 
form  of  contract  by,  1083. 

CASKS,  on  rescission  for  worthless  thing  in,  return,  679. 

CAUSE  OF  ACTION,  mistake  as  to  there  being,  in  consideration.  70. 

CAUSE  OF  CONTRACT,  fraud  must  be  the,  to  vitiate,  653. 

CEASED  TO  EXIST,  thing  contracted  about  having,  588. 

CERTAIN  (See  Made  Cebtain). 

"CERTAINTY  OF  LAW,"  really  uncertain,  462,  note. 

CERTIFICATE  OF  DEPOSIT,  explainable  orally.  176. 

CERTIFICATES  (See  Scbip  Cebtificates). 

CESTUI  QUE  TRUST,  delivery  of  trust-deed  to,  852. 

CHAMPERTY,  contracts  favoring,  497. 

to  avoid,  choses  in  action  not  assignable,  1179. 
effect  of  agreement  for,  ma;de  abroad,  1381. 

CHANGED  CIRCUMSTANCES,  rescission  because  of,  837. 

CHANNELS  OF  LAW,  rights  of  parties  fiow  only  in,  442. 

CHARITY  (See  Necebsitt  ob  CHARrrr), 

what  is  given  in,  not  recoverable  back,  209,  210. 

CHARTER  (See  FoBFErruBE  of  Chabteb — Fbanohibb), 
showing  meaning  of  ancient,  377. 

determines  corporation's  power  of  contract,  1005;  and  mode^  1914. 
of  corporation,  how  interpret,  1013. 
liability  of  associates  to  procure,  1158. 

CHARTER-PARTY, 

effect  of  agent  describing  himself  as  owner  in,  1084. 

CHATTELS,  consideration  in  conveyance  of,  125. 

CHECK,  when,  operates  as  assignment,  1194,  note. 

drawer  holden  on — whether  bank  must  take,  1218.  note. 

CHILD  (See  Pabent  and  Child), 

duress  of,  effect  on  parent's  contract,  727. 
whether,  work  to  pay  parents  debts,  1208. 

"CHILDREN,"  meaning,  or  not,  "heirs,"  404;  conveyances  to,  416. 

CHOSES  IN  ACTION. 
How  suable  after  assignment,  fuU,  1177-1199.    See  Assignment. 
Assignment  of  non-negotiable,  full,  1179-1183;   of  negotiable,  1184- 
1189;  T^ow  in  equity,  1193-1195. 
aasignment  of,  as  to  government,  990. 
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CHRISTIAN  SABBATH  (See  Lobd*b  Day). 

CIGARS,  whether,  necessaries  for  infant,  909. 

CIRCUITY  OP  ACTION,  avoiding,  857. 

CIRCUMSTANCES  (See  Changed  Cibcumstances), 
may  infer  power  to  execute  writing,  1049. 

CITIBS,  franchise  of,  under  legislative  control,  661. 

CITY,  law  local  to,  is  custom,  446. 

CIVIL  JURISPRUDENCB, 

distinguished  from  criminal,  as  to  drunkenness,  987. 

C!LiAIM  OF  RIGHT,  indemnity  for  taking  under,  484. 

CLAIMS,  corporation  ofllcers  buying  up,  476. 
to  things  or  money,  assignable,  118^. 

CLASSIFICATION,  as  to  express  and  implied  contracts,  183,  note, 
how,  in  law  writings,  640. 

CLAUSE  IN  CONTRACT  (See  Repugnant  Clauses), 
interpretation  gives  effect  to  every,  384. 
effect  of  particular  position  of,  389. 
construction  leans  against  holding  a,  to  be  a  condition,  418. 

CLERGYMAN,  liability  of  meniber  employing,  1160. 

CLERK,  is  agent,  1033;  payment  by  agent's,  1067.  , 

what  skill  and  integrity  required  of,  in  store,  1416. 

CLIENT  (See  Attobney-at-Law), 

whether,  bound  by  attorney's  knowledge,  1028. 

attorney  of,  is  agent,  1125. 

may  change  or  substitute  attorney,  1129. 

CLOTH,  specialty  written  on,  not  good,  110. 

CLOTHING,  supplying  prostitute  with,  506. 

what,  necessary  for  infant,  909;  ownership,  923. 

CLUB  SUPPER,  liability  of  guests  at,  1059. 

COAL,  whether  real  or  personal  property,  1295. 

"C.  O.  D.,'*  meaning  of.  Judicially  recognized,  377. 

COHABITATION  (See  Illicit  Cohabitation), 

COIN,  as  consideration,  46. 

COLLATERAL  ACTION,  Statute  of  Frauds  in  bar  of  a,  1240. 

COLLATERAL  BARGAININGS. 

what,  relating  to  lands,  may  be  oral,  1303. 

COLLATERAL  DEBT, 

how  affected  by  altering  or  destroying  contract,  757. 

COLLECT  DEBT,  power  to,  not  include  release  of  it,  1061. 

COLONY,  rebelling,  when  courts  recognize,  998. 

COMBINATIONS  (See  Conspiract), 

of  persons  to  violate  public  policy,  unlawful,  521. 

COMBINATIONS  OF  THINGS, 
As  invalidating  contract,  full,  731-744. 

COMITY  OF  NATIONS  (See  Conflict  op  Laws), 
meaning  of,  1370,  1370a. 
foreign  sovereigns  and  subjects  contract  by,  997. 

COMMAND  OF  LAW,  creates  promise  to  obey,  204. 

COliMERCIAL  PAPER  (See  Mebcantilk  Paper), 

signature  to,  fraudulently  procured  without  reading,  846. 


\i 


756  iNmx. 

[Ref«r^c«8  are  to  secUouL] 

COBCMERCIAL  TRAVELER,  power  of »  as  to  transportation,  1061« 

COMMERCIAL  USAGE, 

as  law,  445,  446;  affecting  form  of  contract,  1073. 

COMMISSION  OF  LUNACY,  under  statutes,  977. 

COMMISSION  MERCHANT  (For  synonym  see  Factob). 
Things  special  to  agency  of,  full,  1138-1141. 

COMMISSIONS,  of  auctioneer,  1132. 

COMMITTEE  (See  Lbgislativi  CoMinrrEE), 

];>ower  of  insane  person's,  over  his  contract*  974. 
to  investigate,  employ  accountant,  1061. 
liability  for  debts  incurred  by,  1158. 

COMMITTEE  OF  LUNATIC,  under  statutes,  977 

COMMON  CARRIER,  of  goods,  not  dispute  owner's  title,  307. 
liabilities  of,  432;  construction  of  limiting  contract,  411. 
impossibilities,  not  impediments  to  navigation,  excuse,  591,  696. 

"COMMON  LABOR/'  what  Sunday  contracting  is,  539. 

COMMON  LAW,  whence,  4-8. 

how  custom  becomes,  445. 
agreement  to  violate,  void,  471. 

COMMON-LAW  COURTS. 

same  as  equity,  enforce  estoppels  in  pais,  281. 

COMMON-LAW  RIGHT,  one  may  waive,  94. 

COMMON  SEAL,  corporation's,  when  contracting  under,  1015.   1016, 
1018. 

COMPEL,  infant  bound  by  voluntary  act  which  the  law  would,  918. 

COMPENSATION,  when  public  officers  and  others  entitled  to,  207,  20& 
officer  receiving,  from  private  person,  500. 
recovering,  on  rescission,  834,  835.    And  see  1441-1447. 

COMPETITION,  agreements  to  stifle,  at  auction,  528. 

COMPOSITION  WITH  CREDITORS,  principles  as  to,  48-59. 

COMPOSITION  DEED,  small  creditors  not  signing,  348,  note, 
executed  by  one  partner,  875. 

COMPOUNDINO, 

bonds  and  contracts  for,  void,  122,  492,  493;  recognizance,  147. 

COMPROMISE  (See  CoMFOsrriox  with  Cbeditobs), 
as  a  consideration,  57. 
of  illegal  claims,  ill,  488. 
of  private  suit,  permissible,  494,  495. 
under  mistake  of  sum  due,  702. 
with  creditors,  falsehood  In,  651. 

COMPULSION  (See  Recoveb  Back). 

COMPUTATION  OF  TIME. 
In  contract,  full,  1337-1343. 

CONCEALMENT  (See  Fbaudulent  Concealment), 
what,  is  fraud,  660,  664. 

CONCURRENT  ACTS,  breach  of  contract  requiring,  1433. 

CONCURRENT  JURISDICTION,  of  law  and  equity,  in  fraud.  690. 

CONCURRENT  PROMISES,  breach  and  performance  of,  1438. 

CONCURRENT  REMEDIE^S,  for  enticing  apprentice,  228. 

CONDITION,  not  broken  by  act  of  law,  198. 

word,  not  always  creates,  construction  not  favors  holding  clause 
to  be,  418. 
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CONDITION— con. 

impossible,  effect  of,  579,  608. 

waiver  of  breach  of,  800. 

rescission  for  non-performance  of,  828. 

CONDITION  WITH  PENALTY,  effect  of,  1469,  1460. 

CONDITION  PRECEDENT, 

defined,  effect  of  fulfilment  impossible,  686. 
atrict  performance  of,  necessary,  1422. 
preventing  performance  of,  1431. 

CONDITIONAL  DELIVERY  (See  Ebcbow), 

specialties  and  simple  contracts  distinguished  as  to,  357. 

CONDITIONAL  PROMISE,  as  intercepting  limitations  bar,  1364. 

CONDUCT,  estoppel  by,  290;  creating  agency  by,  1044. 

CONDUCT  OF  PARTIES, 

under  contract,  how  affects  interpretation,  412. 

CONDUCTOR,  on  railroad,  employing  physician,  1066. 

CONFECTIONERY,  whether  necessary  for  infant,  909. 

CONFIDENTIAL  RELATION  (See  Fiouciaby  Rklatios), 
'  fraud  by  person  sustaining,  658. 
misstatement  of  law  by  one  in,  665. 
mistaking  meaning  in,  705. 

CONFIRMATION  (See  Rathioation). 
By  infant,  of  voidable  contract,  full,  936^45. 

CONFLICT  OF  LAWS  (See  Comitt— Fobeign). 
As  to  contracts,  full,  1368-1412;  namely,  the  general  doctrine,  1369- 
1371;  inception  of  the  contract,  1372-1389;  interpretation  and 
effect  of  the  contract,  1390-1398;  its  discharge,  1399-1402;  the 
procedure  for  its  enforcement,  1403-1411. 
as  to  impairing  obligation  of  contracts,  566. 

CONFLICT  OF  PRINCIPLES, 

as  to  effect  of  contracts  by  the  insane,  967. 
how  the  ('  vision  In  cases  of,  994,  note. 

CONSENT  (See  Mutual  Con8e>-t), 

mingling  of  impediments  to,  733. 

one  not  complain  of  what  is  done  with  his,  1299. 

CONSIDERATION    (See   Defectivs  Considebation — Failubx  ot  Coh- 

SIDEBATION — PaST    CoNSIDEBATION — ^WlTHOUT    CONSIDEBATION  ) , 

Doctrine  of,  full,  35-102;  namely,  defined  and  general  doctrine  of^ 
37-75;  in  wholly  executory  {mutual  promises),  76-79;  in  wholly 
executed,  80-84;  in  executed  in  part,  85--87;  consideration  exe- 
cuted,  88-93;  waiver  as  to,  94-100. 
In  sealed  contracts,  full,  119-127. 

essential,  24;  license  without,  131. 

parol  proof  of  illegal,  in  deed,  119,  note,  121,  275. 

intended  to  be  a  gift,  no  promise  created,  210. 

not  essential  to  estoppel  by  deed,  275. 

for  promise  to  leave  offer  open,  325. 

Illegal  or  against  sound  policy,  467,  487. 

for  bearing  or  relinquishing  attachment,  486. 
Forbearing,  litigation,  see  note  57,  63. 

unlawful  contract  as,  for  another,  488. 

against  public  policy,  58. 

compromise  of  private  suit  as,  494,  495. 

immoral,  509;  forbearance  to  prosecute  bastardy,  610. 

keeping  immoralities  secret,  512. 

for  contract  in  restraint  of  trade,  514,  519. 
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CONSIDBRATION-KM>iL 

the,  for  a  wager,  631,  532. 

falling  through  act  of  €rod,  599. 

Told  contract  no,  for  new,  614. 

want  of,  not  invalidate  executed  contract,  626L 

on  purchase  of  goods  obtained  by  fraud,  673. 

by  reason  of  mistake,  none,  696. 

counterfeit  money  no,  699. 

fraud,  undue  influence,  etc.,  combining  with  too  small,  as  InTSIl- 

dating  contract,  736,  737,  739. 
whether  have  back  the,  after  altering  or  destroying  contract,  767. 
what,  in  altering  contract,  768. 
whether,  required  in  waiver,  804-807. 
release  from  contract  is,  for  its  rescission,  813. 
having  back,  on  rescission,  818,  833;  rescission  for  failure  of,  825. 
for  release,  874;  under  seal  without;  seal  supplying,  851,  852,  874. 
person  from  whom,  promisee,  887. 
effect  on  recislon  of  infants  consuming  the,  921,  940. 
after  majority,  infant's  disposing  of,  afllrms,  942. 
not  required  in  Infant's  affirmance,  943. 
one  setting  up  own  insanity,  whether  return  the,  971. 
keeping  the,  as  ratification,  986. 

limiting  rights  under  grantee's  promise  to  pay  mortgage,  1220. 
one  may  have  benefit  of  contract  into  which  he  has  put,  1221. 
recoverable,  for  voluntarily  performing  oral  contract,  1235,  1236. 
Statute  of  Frauds  not  dispense  with,  whether  memorandum  must 

set  out  the,  1247. 
contract  of  guaranty  requiring  a  fresh,  1261,  1266. 
effect  of,  on  license  as  to  land,  1299-1301. 
in  bargainings  as  to  land,  1304. 
debt  revived  after  limitations  bar  without  fresh,  1360.    • 

CONSIDERATION  OF  MARRIAGE  (See  Mabbiage), 
Agreements  (m,  within  Statute  of  Frauds,  full,  1267-1271. 

CONSPIRACY  (See  Combiiyattons), 

Contracts  partaking  of  unlawful,  full,  521-628. 

To  put  property  out  of  reach  of  creditors,  full,  1202-1206. 

rights  of  parties  to,  to  defraud,  691. 

criminal,  69;  to  control  market,  618. 

CONSTITUTION,  one  may  waive  right  under,  94,  793. 

is  "law" — whether,  may  impair  obligation  of  contract,  670l 
interpreted  similarly  to  statute,  556. 

CONSTITUTIONAL  LAW, 

Statute  may  take  away  officer's  pay,  207,  208;  or  abolish  office, 
208. 

Statute  of  State  requiring  promise  not  to  remove  cause  to  United 
States  Court,  void,  496. 

how  contracts  protected  by,  660-676.  See  Obijqation  of  Con- 
tracts. 

limiting  government's  power  of  contract,  988. 

CONSTRAINING  COMBINATIONS  (See  Conspikacy), 
As  invalidating  contract,  full,  731-744. 

CONSTRUCTION  (See  Interpretatiow  or  (Jontract). 

CONSUL,  violation  of  governmental  trust  by,  626. 

CONTAGIOUS  DISEASE,  prevailing,  excusing  performance,  604. 

CONTEMPORANEOUS  WRITINGS,  admissible  in  interpretation.  372. 

CONTINGENT  EVENT,  one  may  assume  loss  to  another  from  a»  609. 
promise  depending  on,  as  to  "within  a  year,"  1274. 
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CONTINUING  CONTRACT,  how  Infant  raUfy  his,  943. 

CONTINUING  TO  RUN,  Statute  of  Limitations,  1356. 

CONTRA  BONOS  MORES  (See  Mobals), 
contracts,  void,  505. 

CONTRACT,  CONTRACTS  (See  Agxnt— Aobeembnt— AssioifMSifi — 
Created  by  Law  —  Executed — Exxcutobt — ^Expbess — ^Fbaudu* 
LENT  —  Implied  —  Impossible — Joint — ^Lobbying — ^Mutual  Con- 
bent  —  Obligation  —  Obal  —  Pubohabbb  —  Signing  —  Simflb 
— Substitution — Written)  . 
Deflned,  and  elements  of  full,  22,  29,  80,  84,  191,  193  and  196. 
Of  record,  full,  140-150. 

The,  the  obligation  whereof,  not  impair,  full,  655-664. 
In  fact,  excludes  created,  185,  187. 
public  office  not  a,  208. 
consists  of  mingled  law  and  stipulation,  439. 
executing,  is  "business,'  within  Sunday  laws,  640. 
meaning  in  constitutional  provision,  656. 
infant's  breach  of,  connected  with  tort,  or  fraud,  901,  902. 
whether  agent  liable  on,  in  name  of  principal,  1119, 
eftect  of  word,  in  Statute  of  Frauds,  1247,  1290. 
inseparable  from  human  existence,  1464. 
technical  nature  of  law  of,  1471. 

CONTRACTING  (See  Babgaining). 

CONTRIBUTION,  \ji  Joint  liability,  when  compellable,  216. 
between  administrator  of  deceased  and  BorylTor,  864. 

CONTROL  THE  MARKET,  agreements  to,  518. 

CONVENIENCE  OF  BUSINESS, 

as  affecting  contracts  of  the  Insane,  957. 

CONVEY,  flrmfl  InefFectual  deed  as  agreement  to,  1152. 

CONVEYANCIE,  CONVEYANCES  (See  Deed  ot  Land), 
of  land,  124;  of  chattels,  125. 

oral  condition  to  written,  or  promise  to  take  back,  17S. 
presumed,  260;  by  other  than  true  name,  343. 
one  avoiding,  not  retain  price,  679. 
must  be  to  one  with  capacity  to  take,  890. 
of  thing  by  principal,  ends  agency,  1056. 
to  one  in  trust  for  another,  1215. 
what  a  breach  of  promise  to  make,  1430. 

CONVEYANCES  OF  LAND,  warranties  implied  in,  248. 
by  estoppel,  801,  303,  309. 
release  aa  a  form  of,  853. 

CONVEYING  AWAY. 
Property  to  defraud  creditors,  full,  1200-1213. 

COPYRIGHT,  no,  on  bawdry,  508. 

CORDS  OF  WOOD,  "standing  in  the  tree,"  reftl  estate,  1294. 

"CORNER,"  loan  to  aid  in,  535. 

CORPORATION    (See   Chabte»— De   Faoio— Franchise — Mitnioipal — 
OmcEB — Public — Trustee  ) , 
Contracts  hy,  full,  1003-1024;   namely.  Us  power  of  contract,  1006- 
1013;  }>y  what  methods  exercised,  1014-1023. 
whether  pay  for  serrice  before,  organized,  22L 
not  deny  power  of,  after  receiving  loan  from,  and  glylng  mort- 
gage, 286. 
estoppel  to  deny  existence  of,  304;  bound  by  estoppel,  310. 
offlcen  ot  not  vpeculmte  on  claims  against.  476. 
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CORPORATION-HJOiL 

obligation  of  contracts  by,  not  Impair,  656,  669. 

defined,  whether  legislation  can  divest,  of  franchise,  669,  660l 

no  contract  with,  before  Its  creation,  886. 

appointing  agent  through  officer  de  facto,  1057. 

persons  contracting  with,  presumption,  1005,  note. 

how  contract  through  treasurer  or  cashier,  1083. 

benefit  society  cannot  Issue  notes,  when,  1009,  note. 

not  ratify  agent's  ultra  vires  contracts,  1110. 

estoppel  from  pleading  ultra  vires,  when,  1010,  note. 

Issuing  notes  binding,  when,  1017,  note. 

dealing  with  its  office,  when,  rule,  1022,  nota 

technically  ultra  vires  binding,  when,  1023,  note. 

law  (^  State  of  suit  determines  whether  party  Is,  140d. 

CORPORATION  BONDS,  negoUable  or  not,  1187. 

CORPORATION  DBED,  authorization  to  execute,  1048. 

CORRECTION  OF  MISTAKES,  in  contract,  751. 

CORRUPTION  IN  OFFICE,  contracts  tending  to,  499-503. 

COST,  what  falsehood  as  to,  is  fraud,  666. 

COUNTERFEIT  MONEY  (See  Foboebt), 

payment  in,  while  believed  genuine,  699. 

COUNTING-ROOM, 

one  liable  for  what  another  does  In,  as  agent,  llOL 

COUPLED  WITH  INTEREST, 

agency,  1051,  1054,  1055,  1145,  1172;  not  revocable,  1051,  10S4. 
license,  1300. 

COUPONS,  whether  negotiable,  1187. 

COURSE  OF  TRADE, 

meaning,  444,  note;  as  giving  authority  to  agent,  1086, 1103. 

COURSES  AND  DISTANCES,  effect  of.  In  deed  of  land,  408. 

COURT  (See  Attention  of  CouBT—TaiBUNix) , 

cannot  change  laws,  how  of  overruling  declsl<HiSb  669. 

COURT  OF  CLAIMS,  United  States  suable  In,  989. 

COVENANT.  COVENANTS  (See  Gross— Running  with  Lum— 8u«), 
defined,  107;  promise  Implied  from  accepting  deed-poll,  202,  203. 
Implied,  are  same  as  written,  255. 
discharge  from,  by  statute,  when,  44L 
runs  with  land,  when,  1193,  note, 
recover  on,  though  secured  by  penalty,  1459. 

COVENANT  TO  STAND  SEISED, 

consideration  in  conveyance  by,  42. 
deed  by,  operating  as  of  other  sort,  395. 

COVEfNANTS  IN  DBED,  estopped  by,  268. 

COVERTURE  (See  Marbied  Women), 

incapacity  from,  not  same  as  from  insanity.  955. 

CRSIATED  AND  IMPLIED,  distinction  of,  183,  note. 

CRBATED  BT  LAW  (See  Ihflied  Conteaotb). 
Contracts,  full,  181-238;  namely,  general  docMne,  182-203;  mueroHve 

instances,  204-237. 
Contracts,  against  infants,  full,  906-916;  insane  persons,  967-970. 
The  contract,  after  breach,  imperfect  performance,  or  abandonment, 
full,  1346,  1421,  1441-1447. 
farther  of,  28,  34,  40;  promise  to  pay  for  benefit,  93. 
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CREATED)  BY  LAW— con. 

defeasance,  in  deed  to  secure  loan,  173,  196. 

contracts,  whether  protected  as  not  to  be  "Impaired,"  566. 

Impossibility  excuses  duty,  595. 

promise  to  refund  money,  633,  634. 

law  determines  parties  to  contracts,  887. 

infant's  contract,  distinguished  from  express,  919,  920. 

insanity  no  defense  against  contracts,  956,  967-970. 

contract,  against  corporation,  1020. 

agency  may  be,  1043. 

promise,  intercepts  Statute  of  Limitations,  136L 

promise,  to  pay  for  benefit  conferred,  1421. 

"CREDIT,  when  agent  buy  on  principal's,  1064. 

agent  giving  unauthorized,  principal  not  bound,  1098. 
whether  auctioneer  give,  1134. 

^CREDITOR,  CREDITORS  (See  CoMPosmoN — ^Pretebbed) . 
Rights  of,  as  to  debtors*  contracts,  full,  1200-1213. 
affected  by  executed  contract,  80,  81. 
accepting  another's  money  in  discharge,  211. 
assignment  for  benefit  of.  Interpreted,  409. 
compelling  election  by,  780. 
infant's,  not  affirm  or  disaffirm  contract,  936. 
power  of  husband  and  wife  to  defraud,  951. 
assignee  in  bankruptcy  represents  the,  1197. 
so  does  executor,  1198. 

forbearance  of,  to  press  claim,  consideration  for  executor's  prom- 
ise to  pay,  1252. 
promise,  to  be  within  the  Statute  of  Frauds,  must  be  to  the,  1264. 
rights  of,  after  agreement  for  sale,  1309. 
not  set  up  Statute  of  Frauds,  1324. 

CRIME  (See  Pbosecittion  of  Cbimx), 

sealed  contract  for  suppressing  prosecution  of,  Toid,  122. 

no,  where  mistake  of  fact,  481. 

legislature  cannot  contract  away  its  power  to  define  and  punish, 

564. 
making  breach  of  contract  a,  not  impair,  672. 
agent  personally  liable  for  own,  1117. 

CTRIMINAL  CONVERSATION,  promise  to  settle  claim  for,  valid,  510. 

CRIMINAL  INTERCOURSE, 

permissible  to  buy  another's  silence  as  to,  512. 

CROPS  (See  Gbowing  Crops). 

CROSS  ACTION,  after  contract  Imperfectly  performed,  1421. 

CROWN,  interpretation  favors,  as  against  subject*  415. 
assignments  to  and  from  the,  1183. 

"CURRENT  FUNDS,"  meaning  of,  377. 

CUSTODIAN,  who,  of  escrow,  356. 

alteration  of  contract  by,  753,  754,  761. 

CUSTOM  (See  Usage), 

defined,  eftect  of,  how  becomes  law,  10,  444-446,  1123,  1124. 
agent's  power  of  warranty  controlled  by,  1063. 
auctioneer's  functions  come  in  part  from,  1132. 

CUSTOM  OF  TRADE, 

treating  agent  as  principal  under,  1086. 

CUSTOM  OR  USAGE. 
Nature  of,  full,  444-448. 

Effect  of,  in  contract,  full,  449-459. 
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CnSTOlCART  PATMENT,  presnined,  466. 

CUSTOMERS, 

whether  one,  after  Belllns  good-will,  may  loliclt  former,  620. 

"GUTS,"  how  meaning  of,  877. 

D. 

DAMAGE,  DAMAGES  (See  LiQtJiDATKD— Pbnaltt), 
gufferedp  in  conspiracj,  621. 
recoverable  in  court  of  law,  434. 
agreement  to  pay,  on  contingency,  good,  582,  590. 
at  law,  for  fraud,  rescission,  685;  fraud  reducing,  689. 
no  rescission  where  partial  failure  to  perform  compensated  by, 

828. 
when  one  may  rescind  contract  yet  be  liable  for,  837-841. 
interest  as,  distinguished  from  Interest  by  contract,  1407. 
word,  whether  means  liquidated,  1452. 
whether,  recoverable  above  penalty,  1459. 

DAMAGE  MONET,  receiving,  affirms  proceedings,  286. 

DATE,  in  specialty,  114. 

presumption  of  varying  by  parol,  178. 

precedence  between  deeds  of  same,  396. 

as  to,  of  Sunday  contract,  543. 

altering,  751;  filling  blank  for,  in  specialty,  1170. 

DAY  (See  Different — Fractions), 

when,  begins  and  ends,  how  reckon  fractions  of,  1340. 

DATS  OF  GRACE,  on  promissory  note,  431. 
not,  on  common  carrier's  contract,  432. 

DE  FACTO  CORPORATION,  when,  estopped  to  deny  de  jure,  304. 

DE  FACTO  OFFICER,  may  empower  agent,  1057. 

DEAD  (See  Burying — Funeral  Expenses), 
no  conveyance  to  the,  858. 

DEAF  AND  DUMB,  have  capacity  of  contract,  963. 

DEATH  (See  Lawsuit), 
Release  from  contract  by,  full,  858-866. 

gives  escrow  effect  from  first  delivery,  360. 

deed  to  be  delivered  on  grantor's,  361. 

transmit  contract  to  executor,  435. 

ending  corporation,  or  not,  559. 

under  what  terms  In  contract,  deprives  of  wages,  586. 

of  husband,  ends  agreement  for  separate  allowance  to  wife,  588. 

what  contracts  discharged  by,  600-603. 

infant's,  how  affects  his  contracts,  936. 

insane  person's  contract,  how  affected  by  his,  974. 

terminates  agency,  1052, 1053;  of  one,  joint  agency,  1088. 

whether,  when  coupled  with  interest,  1054. 

effect  of,  on  judicial  proceedings,  1053. 

whether,  terminates  agency  to  fill  blank,  1172. 

promise  depending  on,  whether  within  a  year,  1274. 

agreement  to  be  performed  at,  may  be  oral,  1278. 

DEATH  UNKNOWN,  effect  of,  on  agency,  1053,  1054,  1119. 

DEBT  (See  Another's  Debt), 

action  of,  on  judgment,  141;  on  recognizance,  149. 
extinguishment  of,  with  or  without  seal,  874. 
government  preferred  to  private  creditors,  as  to,  991. 
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DEBT— con. 

promise  to  pay  another's,  as  to  Statute  of  Frands,  1266  et  seq. 
action  ot,  for  penalty*  1456. 

DEBTOR. 
Creditor's  rights  in  contracts  and  property  of,  full,  1200-1213. 
whether,  must  work  for  creditor,  1208. 

oral  arrangements  with,  not  Inyalidated  by  Statute  of  Frauds, 
1264;  must  find  his  creditor  and  tender  the  numey,  1437. 

DECEASED  PERSON,  effects  of,  vest  In  executor^  1198. 

consideration  binding,  not  sustain  executor's  promise  to  pay,  1261. 

DECEIT,  action  of,  for  what  fraud,  662. 

DECEITFUL  PROMISE,  may  constitute  fraud,  668. 

DECISIONS  (See  Judicial  Decisions). 

DECLARATIONS;  infant's  disaffirmance  by,  942,  943. 

DEDICATION  TO  PUBLIC,  power  of  agent  as  to,  1064. 

DEED  (See  Foboed— Imfkrfecjt — ^Lost — Sfecialtt — ^Void — WirNESsnra), 
Estoppel  hy,  full,  274-279. 

meaning,  105;  in  name  not  grantor's,  343. 

to  take  effect  on  grantor's  death,  361. 

compared  with  will,  sm  to  repugnant  clauses,  389. 

ineffectual  will  may  operate  as,  384. 

form  of  corporation's,  how  execute,  1018, 1019. 

DEED  OF  LAND  (See  Contetance— Land) , 
consideration  for,  42,  43. 
forms  of,  42;  under  Statute  of  Uses,  124,  127. 
implied  warranty  in,  248-251. 
presumed  from  possession  of,  260. 
covenant  of  warranty,  in  estoppel,  277. 
effect  ofy  on  after-acquired  title,  277. 
appurtenances  orally  shown,  376. 
rejecting  false  description  in,  386. 
restrictions  in,  contrary  to  law,  388. 
limitation  in  habendum  clause  prevails,  when,  388, 
imperfect,  894;  varying  forms  of,  395. 
precedence  between  two  deeds,  396. 
interpretation  of  description  in,  408. 
on  Sunday,  not  recover  land  back,  645. 
effect  of  void,  614. 

good,  though  preliminary  bargain  oral,  634. 
accepting,  through  fraud,  645. 
land  not  existing,  695. 
forged,  passes  no  title,  699. 
describing  wrong  parcel,  reformed,  709. 
setting  aside,  as  inequitable,  743. 
alteration  of,  after  delivery,  758. 
effect  of  cancelling.  821. 

infant's,  voidable,  925;  without  consideration,  void,  98S. 
manner  of  infant's  avoiding  his,  938,  942. 
ratifying  infants  old,  by  new,  942. 
insane  person's,  970,  976. 
by  partners,  how,  1151,  1152. 
covenants  in,  running  with  land,  1190-1192. 
operates  to  assign  covenants  running  with  land,  1192. 
running  to  wrong  grantee,  1216. 
right  of  suit  on  grantee's  implied  promise  in,  1220. 
essential  to  conveyance  of  it,  1289. 
whence  the  necessity  of,  1327,  note. 
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DEED-POLL,  meaning,  105;  nature,  203;  Infant  accepting,  2M,  208. 
from  acc^ting  of,  law  creates  promise,  252. 
estoppel  hj,  268;  how  interpret,  414. 
binds  both  parties,  bow,  318,  note. 

DEFAULT  (See  FAxra.iv- Mxttual  I>mrAXfLT), 
waiyer,  before  or  after,  795. 
both  parties  in,  operates  as  rescission.  816. 

DEFEASANCE,  when  law  creates,  in  deed,  17S,  195. 
under  seal  or  not,  852. 

DEFEASIBLE  TITLE  (See  Title), 

on  fraudulent  sale,  672  and  note. 

DEFECTIVE  CONSIDERATION,  validating,  85-87. 

DEFECTS,  in  contract,  cured  by  performance,  626. 

DEFECTS  IN  MANUFACTURE,  how  waived,  SOL 

DEFENCE,  estoppel  bj  denying  that  there  is  a,  295. 
altered  contract  not  available  in,  757. 
party  to  contract  rely'  on  what  in,  after  assignment,  1180. 

DEFENCE  OF  FRAUD  (See  Fraud). 
In  contract,  full,  642,  645,  671,  673,  678-691. 

DEFENDANT  (See  Both  in  Fault). 
WTwt  conduct  of,  is  braoh  of  hU  contract,  full,  1425-143^ 
one  cannot  be,  and  plaintiff,  883. 

DEFINITION,  in  the  law,  what  and  how  made,  184,  nota 

DEFRAUD,  contracts  tending  to,  others,  627. 

DEFRAUD  CJREDITORS, 
Contracts  and  conveyances  to,  full,  1200-121S. 

DEFRAUD  PUBLIC,  agreement  to,  void,  522,  note. 

DEFRAUDNG  PARTY,  bound  by  contract,  678. 

DEGREES,  in  insanity,  961,  963. 

DELAY  (See  Statute  of  Limitations), 
to  sue,  as  consideration,  63. 

effect  of,  in  rescission,  680;  in  infant's  ratification,  942. 
as  inferring  payment,  1351. 

DELEGATE  AUTHORITY,  how  far  agent  can,  1067;  auctioneer,  llSi. 

DELIVERY  (SeeFuTUEK), 
Of  toritten  contract,  full,  349-361. 

of  specialty,  113;  writing,  mutual  assent,  315. 
essential  to  gift,  82,  83,  210;  not  to  sale,  83. 
on  secular  day,  of  contract  made  on  Sunday,  544, 
of  void  deed,  passes  no  title,  614. 
parties  mutually  altering  before,  763. 
whether  second,  after  blank  is  tilled,  1170. 
when,  authorizes  to  fill  blank,  1174. 
what,  under  Statute  of  Frauds,  1319. 
contract  deemed  made  at  place  of,  1389. 

DELIVERY  AND  SIGNING, 
Fraud  which  vitiates  the,  full,  644-649. 

DELUSIONS,  how  far  insanity,  963. 

DEMAND,  or  not,  as  to  Statute  of  Limitations,  1364. 
necessity  of,  in  case  of  concurrent  acts,  1433. 
on  promise  to  pay  in  goods,  1436. 
on  promise  to  pay  money,  1437. 
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DEMAND  AND  NOTICE. 

waiver  of,  97 ;  aa  to  "obligation  of  contract/'  566. 

DES<^TIST,  "reasonable  space*'  for,  517,  note;  Infant  pay,  909. 
what  skill  and  capacity.  Impliedly  promises,  14 IC. 

DEPENDENT,  what  provisions  interpreted  as,  401;  breach  of,  1420. 

DEPOSIT  (See  Certificate  of  Deposit), 

when  Statute  of  Limitations  begins  to  run  on  a,  1354. 

DEPRECIATION  IN  VALUE,  not  failure  of  consideration,  73 

DEROGATION  OF  LAW, 

statutes  and  contracts  in,  how  construed,  410. 

DESCRIPTION  IN  DEED,  what  sufficient,  390;  how  interpret,  408. 

DESCRIPTION  OF  THING,  oral  evidence  aiding,  374,  376. 

DESERTEn)  WIFE,  death  of  husband  ends  agreement  to  support,  688. 

DESIGN  TO  MISLEAD  (See  Mislead). 

DESTROYED  CONTRACT,  whether,  provable  orally,  757. 

DESTROYING  THING,  a  breach  of  promise  to  convey,  1430. 

DESTRUCTION,  of  contract  or  note,  is  discharge,  757,  819. 
of  thing  contracted  about  terminates  contract,  861. 

DESTRUCTION  OF  GOODS,  threatened,  as  duress,  724. 

DETACHED  PAPERS,  contract  on,  interpreted  as  one,  382. 

DETACHING,  from  contract,  a  memorandum,  751. 

DEVISE,  services  expecting,  224. 

must  be  to  one  with  capacity  to  take,  890. 

DICTUM,  judge's,  not  authority,  12. 

"DIFFERENCES,"  gambling  in,  534. 

DIFFERENT  DAYS,  contract  partly  on  each  of,  382. 

DIRECTORY,  statute,  as  to  surety  to  bond,  443. 

whether,  a  statute  as  to  how  corporation  contract,  1014. 

DIRT  FROM  STREETS,  construction  of  agreement  to  remove,  398. 

DISABLING  SELF  (See  Disqualiftii7o) , 

to  perform  condition  precedent,  waives  it,  795;  is  breach,  1427* 

DISADVANTAGE  OR  BENEFIT,  as  consideration,  61. 

DISAFFIRMANCE  AND  AFFIRMANCE  (See  Rescission), 
By  infant,  of  his  voidable  contract,  full,  936-945. 

DISCARD  (X)NTRACT,  for  both  parties  to,  is  rescission,  816. 

DISCHARGE  IN  BANKRUPTCY,  fresh  promise  after,  96,  100. 

DISCHARGE  OF  CONTRACT  (See  Release). 
Under  conflicting  tatos,  full,  1399-1402. 
paying  less  than  due  in,  50. 
simple  contract,  how,  174. 
specialty,  130, 134;  recognizance,  146. 
accomplished  by  destruction,  819. 

DISCHARGE  BY  LAW,  differs  from  same  by  contract,  871. 

DISCLOSE  AGENCY,  agent  holden  who  does  not,  1076. 

DISCLOSURE,  duty  of  mutual,  660,  664. 

withholding  facts  contrary  to  duty  of,  285,  286,  288,  290. 

DISCOVERY  OF  FRAUD,  rescission  after,  680. 

DISCRETION, 

agency  with,  not  for  both  parties,  1041;  not  delegated,  1067. 

DISCRETION  OF  COURT,  when  relief  withheld  on  appeal  to,  45* 
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DISPOSING  OF  THING,  contracted  about,  rescission  for,  826. 

DISPUTES,  part  payment  In  settlement  of,  66. 

DISQUALIFIED,  at  time  of  contract,  is  breach,  1427. 

DISQUALIFYING  SELF,  other  partj  may  rescind  for,  826,  82S. 
as  breach  of  contract,  1426,  1427.    See  DiSABLiHa. 

DISSENTING  (See  Rescission). 
By  infant,  from  voidable  contract,  full,  936-945. 

DISSOLUTION  OF  PARTNERSHIP,  noUce  of,  1148. 

DISTANCES,  described  in  deed,  aiding  interpretation,  408. 

DITTO,  double  commas  equivalent  for,  403.  i 

"DIVERS  GOOD  CONSIDERATIONS,"  words,  75.  note.  '' 

DIVISION  LINE,  establishing,  by  estoppel,  302. 

DIVISIONS  OF  SUBJECT, 

in  law  writings,  are  only  for  convenience,  490,  640. 

DIVORCE,  as  damages,  41;  bargains  concerning,  496. 

DOCTRINE  (See  Lboai.  Doctbink). 

DOMICILE,  what  agreements  aa  to,  good,  478. 

DOUBLE  COMMAS,  effect  of,  403. 

DOUBLE  ESTOPPEL,  effect  of,  269. 

DOUBT,  interpretation  only  for  cases  of,  379. 

DOUBTFUL  RIGHT,  compromise  of,  67. 

DRAFT  OF  CONTRACT,  altering  the,  763. 

DRAMATIC  AUTHOR, 

what  restrictions,  may  impose  on  self  by  contract,  518. 

DRAUGHTSMAN,  reforming  contract  for  mistake  of,  707. 

DROUGHT,  interrupting  supply  of  water  contracted  for,  588. 

DRUNKENNESS. 
Effect  of,  on  contracts,  full,  979-987. 

and  fraud  combining,  as  impairing  contract,  656,  734,  736. 
what,  deemed  insanity,  960,  note. 

DUPLICATE,  contract  made  in,  precedence  of  parts,  424. 

DURESS  (See  Thbeatb). 
Contracts  made  under,  full,  715-730. 

seal  not  validate  contract  made  under,  121. 
promise  implied  to  repay  money  obtained  by,  226. 

DURESS  OF  GOODS,  contract  procured  by,  722-725. 
recovering  back  money  paid  under,  632. 

DUTY  (See  Ldqai.  Duty — ^Nbqlbct  or  Dutt), 

no  pay  for  doing,  48,  207;  law  creates  promise  to  do,  204-206. 
misrepresentation  contrary  to,  as  element  in  estoppel,  288. 
impossibility  of  doing  what,  discharges,  590,  596. 

DUTY  OF  MUTUAL  DISCLOSURE,  in  contracting,  660,  664. 

DUTY  TO  SPEAK,  in  estoppel,  295. 

E. 

EARLIER  CLAUSE,  compared  with  later,  in  interpretation*  389 

"EARNEST,"  meaning  of,  under  Statute  of  Frauds,  1320. 

EARNINGS,  child  being  entitled  to  own,  230. 

of  self,  wife,  child,  as  against  creditors,  1208. 
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EDUCATION,  of  Infant,  a  necessary,  909. 

EFFECT  (See  Pobtponing  Effbot — ^Taking  ESbtect). 
Interpretation  of  contract  0$  to  its,  full,  429-437. 
Interpretation  giving,  to  contract,  1152. 

EFFECT  AND  INTERPRETATION. 
Of  contracts  made  and  to  he  performed  in  different  States,,  full,  1890- 
1398. 

EFFECT  OF  LANGUAGE,  parties  bound  by,  881. 

EFFECT  AND  MEANING,  disUnguished  in  interpretation,  865. 

E?FFECT  OF  WORDS,  reforming  contract  for  mistake  of,  707,  708. 

EFFECTUAL^ 

contracts  made,  by  interpretation,  884,  391-396;  cbarter»  1013. 

EIGHTEE^N,  as  age  of  majority  in  females,  893. 

ELECTION   (See  Affibmanob — ^Rescission — ^Waives). 
Doctrine  of,  full,  777-788. 

of  methods  on  failure  of  consideration,  74. 

to  sue  on  express  contract  or  one  implied,  187. 

right  of,  in  one  defrauded,  671,  672. 

one  defrauded  has,  to  avoid  or  confirm,  678-680,  683. 

to  rescind  or  affirm  duress  contract,  728. 

to  accept  or  repudiate  altered  contract,  748. 

no  right  of  action,  effect,  783,  note. 

to  sue  or  rescind  for  breach  of  contract,  826-828. 

may  pursue  different  remedies,  when,  782,  note. 

to  affirm  or  repudiate  contract,  844;  conclusive,  1109. 

misconception  of  remedy,  judgment,  effect,  784,  note. 

as  between  holding  principal  and  agent,  1079,  1085. 

by  purchaser,  when  agent  selling  exceeds  authority,  1097. 

to  accept  or  reject  gift,  1222,  1223. 

right  of,  to  rely  or  not  on  Statute  of  Frauds,  1239. 

of  alternative  in  contract,  1435,  1436. 

ELECTIONS, 

contracts  violative  of  purity  of,  void,  498;  betting  on,  629. 

EMANCIPATION,  not,  avoid  promise  to  pay  for  slave  sold  before^  78. 
effect  of,  on  covenant  for  title,  694. 
of  infant  by  parent,  effect,  898. 

EMBEZZLEIMENT  infant  liable  for,  901. 

EMINENT  DOMAIN,  right  of,  as  to  impairing  contract,  573. 

EMPLOTMENT  (See  Services), 

services  in  excess  of  contract  of,  222. 
effect  of  premature  discharge  from,  838. 

EINDESD,  whether  contract  is,  by  being  executed,  80. 

ENEMY  (See  Act  of  Pubuc — ^Pdblic). 

ENGLISH  DECISIONS  (See  Judicial  Decisions), 
effect  of,  with  us,  13. 

EZNTERPRISB,  falsehood  as  to  who  engaged  in,  651. 

ENTIRE  WHITING,  and  what  else,  in  interpretation,  382. 
on  several  pieces  of  paper,  one,  382. 

ENTIRETIES,  tenancy  by,  475. 

ENTRIES  IN  BOOKS,  as  memoranda  under  Statute  of  Frauds,  1249* 

EQUITABLE  ESTOPPEL  (See  Estoppel). 
Full  280-^10.    And  see  In  Pais. 
not  special  to  equity,  281. 
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EQUITABLE  INTEREST  IN  LAND,  how  oonTey,  1331. 

EQUITABLE  RELIEF,  for  fraud,  686. 

EQUITABLE  RESCISSION,  for  fraud.  688. 

EQUITABLE  TITLE,  derived  from  imperfect  deed,  394. 

EQUITY  (See  L^w  and  Equttt). 
AM9iffnnient8  in  full,  1193-1195. 

how  regards  consideration,  120. 

contracts  interpreted  same  in,  as  at  law,  427. 

redress  in,  differs  from  law,  484. 

follows  law  as  to  illegal  contracts,  47L 

relaxing  rule  of  law,  489. 

Jurisdiction  of,  compared  with  l&w,  over  fraudulent  and  other 

like  contracts,  732. 
compelling  election,  780;  rescission  in,  880. 
modifying  common  law  of  married  women's  property,  950. 
relief  in,  where  agency  terminated  by  principal's  death,  1054. 
enforces  trust,  1216,  1216. 

what  relief  in,  from  Statute  of  Franda,  1235-1237. 
how  time  ylewed  in.  1347-1348. 
whether,  relieves  from  liquidated  damages,  1453. 
relief  in,  from  penalty,  1457. 

"EQUITY  AND  GOOD  CONSCIENCE," 
meaning  and  obligation  of,  238. 

EQUIVOCAL  WORDS,  not  constitute  contract,  316. 

ESCROW. 
Doctrine  of  delivery  as,  full,  356-361. 
effect  of,  113;  delivery  as,  349. 

ESSENCE  OF  CONTRACT,  358. 
Time  as  of  the,  or  not,  full,  1344-1348. 

ESTATE  (See  Pbesebvation  of  Estate). 

agreement  not  to  buy  an,  in  iMirticular  place,  478. 

ESTATE  OF  INFANT,  as  to  necessaries,  909. 

ESTATES,  auction  sales  for  settling,  528. 

ESTOPPEL  (See  Equitablb  E^stoppix). 
As  a  species  of  law-created  contract,  fuU^  264-311;  namely,  ffenerai 
doctrine,  265-269,  note;   by  judicial  record,  270-273;   &y  deed,. 
274,  note,  279;  in  pias,  280-310. 
Unauthorized  contracts  made  binding  by,  full,  1091-1105. 

misrepresentation,  when,  288. 

to  deny  seal,  111  by  seal,  119. 

as  to  consideration  in  deed,  124,  note. 

elements  of  equitable,  2S7,  292,  note. 

may  be  invoked,  when,  281. 

does  not  apply,  when,  296. 

to  deny  what  the  words  express,  317. 

applies  to  patent  law,  281. 

as  to  authorization  of  second  delivery  of  escrow,  358. 

of  the  one  contracting,  to  set  up  knowledge  not  pooaoopod  by  tW 
other,  370. 

by  negligence  in  signing  bill,  648. 

In  one  party  to  set  up  other's  mistake,  701. 

mutual  mistake^  effect  of,  306. 

consent  imposed  by,  733. 

against  party  altering  contract,  746. 

principle  of,  in  waiver,  791,  796,  804. 
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XSTOPPEL— con. 

to  deny  genuineness  of  forgery,  847. 

how  far  Infant  bound  by,  903. 

whether,  extends  to  government,  993. 

state  not  estopped,  when,  286. 

extends  to  government  officials,  when,  310. 

how,  applicable  to  corporations,  1023. 

cannot  plead  ultra  vires,  when,  304. 

of  members  of  voluntary  association,  as  to  contract*  1169* 

to  deny  blank  rightly  filled,  1169. 

when,  to  set  up  Statute  of  Frauds,  1237. 

as  to  license,  1300,  1301. 

BVADING  liAW,  by  resorting  to  foreign  law,  1879-1882. 

BVADING  TOLLS,  liability  for,  206. 

KVIDBNCE  (See  Oral — ^Paboit— Proofs), 

rules  of,  as  to  proof  of  alteration  In  contract,  not  satisfactoxTt 
760. 

EYIDBNT  MEANING,  given  to  inaccurate  contract,  383. 

EVIL  INTENT  (See  Intent), 
How  of,  in  estoppel,  fuJh  292-296. 

as  taking  away  right  of  contribution,  216,  note 
what.  In  fraud,  661,  662. 

EVIL  TENDENCY  (See  Illboai/— Unlawful). 

EXCEEDING  AUTHORITY,  effect  of,  by  agent,  1095-1098. 

EXCHANGE  AND  DAMAGES, 

on  protest  of  bill,  obligation  to  pay,  not  impair,  56S. 

EXECUTE  CONTRACT  (See  Fobmaltties). 
How  by  partnership,  full,  1149-1152. 

EXECUTED  CONSIDERATION. 
Full  88-93. 

EXECUTED  CONTRACT. 
Wholly,  consideration  in,  full,  80-84. 
In  part,  consideration  in,  full,  85-87. 

defined,  624.    And  see  ExECfuroBY  and  Exkoutsd. 

needs  no  consideration,  50;  effect  of,  on  rights  of  parties,  880. 

estoppel  in  pals  creates  a  species  of,  283. 

possession  of  the  writing  unimportant  In,  351. 

cannot  be  reversed  though  illegal,  509  and  note. 

made  on  Sunday,  not  recover  back  things  transferred  under,  646. 

guaranty  against  law  impairing  contracts  covers  the,  557. 

no  rescission  of,  820. 

Infant's,  when  good,  and  compared  with  executory,  919-921. 

Infant's  voidable,  carries  title,  927. 

sometimes,  binds  insane  person,  969,  970. 

Statute  of  Frauds  as  to  sale  of  goods  extends  to,  1312. 

eftect  of  executed  on  oral  contract  required  by  statute  to  be  la 
writing,  1234;  on  one  side,  1235. 

BXECUTESD  AND  EXECUTORY. 

Contracts  distinguished  as,  full,  623-636. 

EXECUTED  ON  ONE  SIDE,  how  discharge  contract,  822. 

EXECUTED  WAIVER,  does  not  require  consideration,  804. 

EXECUTION,  against  non-transferable  property,  198. 
threat  to  levy,  not  duress,  723. 
how,  of  specialty  by  agent,  1071. 

EXECUTION  OP  AGENCY,  principal  liable  for  acts  in,  1112. 

i9 
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EXECUTION  OF  CONTRACT,  mtetake  in,  703. 

BXECUTOR,  EXECUTORS   (See  Aoministb^tiok), 
how  responsible  for  funeral  expenses,  237,  888. 
take  deceased's  Interest  in,  and  bound  by  wbat,  contract,  436.  880« 

861. 
of  partj  to  Joint  contract,  863,  864. 
execution  of  power  bj  two,  1089. 
sues  in  own  name,  1198. 
personally  bound  by  what  form  of  promise,  1252,  1263. 

EXECUTOR  AND  HEIR,  contracts  between,  739,  740. 

EXECUTORS  AND  ADMINISTRATORS. 
Promises  }>y  under  Statute  of  Frauds,  full,  1250-1254. 

BKECUTORY, 
The  consideration  for  contract  wholly,  full,  76-79. 

EXECUTORY  CONTRACT. 

WJiat,  <u  to  land  must  he  in  toriting,  full,  1286-1307. 
defined,  624.    And  see  Exextdtobt  and  Executed. 
guaranty  against  law  impairing  obligation,  oovers,  657. 
power  wrongfully  to  rescind,  837-841. 
of  Insane  person,  not  valid,  966. 
whether  Statute  of  Frauds  extends  to,  1234,  1313. 

EXECUTORY  AND  EXECUTED  (See  PaoMiSB). 
Contracts  distinguished  as,  full,  623-636. 

EXEMPT  PROPERTY,  conveying  away,  to  defraud  creditors,  1207. 

EXEMPTION  LAWS,  not  Impair  obligation  of  contract,  672 

EXISTENCE  OF  THING  (See  Non-Existketoe) , 
contracted  about,  ceasing,  688. 

EXISTING,  whether  release  must  be  of  thing,  856. 

EXISTING  DETBT,  promises  concerning,  as  to  Statute  of  Frsadi»  1261. 
whether  promise  requires  fresh  consideration,  1266. 

EXPECTANCY,  hard  bargains  with  persons  in,  739. 

EXPRESS  AUTHORITY  (See  Agent). 
to  agent,  how  interpret,  1094. 

EXPRESS  CONTRACT, 
Presumption  of,  full,  257-263. 
Contracts  implied  from,  full,  239-263. 

proved  by  circumstantial  evidence. 

infant's  contract  for  necessaries  is  not,  908. 

performance  of,  excused  by  what  impossibilities,  591-609. 

EXPRESS  AND  IMPLIED,  distinguished,  183.  note. 

EXPRESS  POWER,  effect  otconferred  on  agent,  1057-1059,  1094-1098. 

EXPRESS  PROMISE,  consideration  for  implied,  76. 

EXPRESS  STIPULATION. 
Against  the  impossible,  full,  679-683,  690.  * 

EXPRESS  TERMS,  assuming  the  impossible,  690. 

EXPRESS  WORDS,  agent  not  holden  against  his,  1078,  1084. 

EXTENSION  OF  TIME, 

part  pasrment  of  bill  due  as  consideraAioin  for,  50,  note, 
further  distinctions  as  to,  62. 

EXTRA  SERVICES  (See  Skvices), 

agreement  to  pay  officer  for,  47. 
voluntarily  rendered,  222. 

EXTRA  VIRES,  what,  and  doctrine  of.  1012. 
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F. 

PACT,  FACTS  (See  Mistakb— Silence). 
Contracts  implied  as  of,  full,  267-268. 
Knowledge  or  ignorance  of,  full,  461-466. 

decisions  interpreted  by  the,  50,  note. 

mistake  of,  in  estoppel,  293. 

distinguished  from  opinion,  in  false  representation,  666. 

not  necessarily  presumed  to  be  known,  692. 

mistake  which  impairs  contract  must  be  of,  704. 

ratifloatioQ  must  be  with  knowledge  of,  1225. 

ignorance  of,  as  to  Statute  of  Limitations,  1857. 

FACT  AND  LAW,  how  differently  viewed  aa  to  fraud,  692. 

FACTOR  (For  synonym,  see  Commission  Mebohant). 
Things  special  to  agency  of,  full,  1138-1141. 
right  to  enforce  lien,  when,  1140,  note, 
not  buy  of  himself  goods  of  principal,  1040. 

FAILURE  OF  CONSIDERATION,  effect  of,  71-74  in  specialty,  127. 
caused  by  act  of  God,  599,  rescission  by  reason  of,  825. 
effect  of,  determined  by  law  of  State  of  performance,  1394. 
where  statute  provides,  effect,  51. 

FAIR  PRICE  (See  Pmce). 

FAITH,  (See  Iix  Faith). 

FALSE,  in  fraud,  representation  must  be,  and  how,  659. 

FALSE  DETSCRIPTION,  in  deed,  rejected  by  interpretation,  385. 

FALSE  GRAMMAR  (See  Grammatigai.  Constbuction), 
effect  of,  on  interpretation,  383. 

FALSE  IMPRISONMENT  (See  Impbisonment). 

defined,  effect  of  contract  compelled  by,  717. 

FALSE  PRETENCE, 

indictable,  compared  with  civil  fraud,  654,  656,  661,666. 
by  infant,  of  being  oif  age,  effect  of,  902,  903. 

FALSEHOOD,  as  element  of  fraud,  651,  659,  664. 

FATHER  (See  Pabbnt  aitd  Child), 

not  pay  for  necessaries  charged  to  child,  90. 

paying  wages  to  minor  child,  230. 

whether  infant  may  charge,  for  necessaries.  234. 

when  liable  for  son's  torts,  899,  900. 

may  give  property  to  child,  923. 

rights  of,  in  child's  earnings,  1208. 

FAULT  (See  Default), 

on  one  side,  or  less  in  one,  628,  629. 
on  both  sides,  law  helps  neither,  489. 
plaintiff  in  suit  should  be  without,  1418. 

FAVORED  IN  LAW  (See  Odious  or  Favobed), 
whether  estoppels  are,  266. 

FEAR,  the,  in  duress,  718,  719. 

FEBRUARY,  how  29th  day  of,  computed  in  leap  year,  133SL 

FEB,  FEES,  promise  to  pay  more  than  statutory,  47. 
what,  allowed  officers,  208. 
right  of  officers  to,  500. 

FEIMALE!S,  age  of  majority  for,  893. 
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FEME  COVERT  (Seb  Mawiiied  Women), 

how  control  enjoyment  of  estate,  388,  noteu 
FEOFF'MENT,  formerly,  without  deed,  151. 

FERTILIZER,  not  Inspected,  no  pay  for,  472. 

FICTIONS  OF  LAW,  uses  of,  182,  183. 
meaning,  estoppel  as,  311. 
giving  escrow  a  relation  back,  359,  860. 
creating  contract,  182,  1466,  1467. 

FICTITIOUS  PERSON,  contract  with,  void,  886. 

FICTITIOUS  PRINCIPAL,  liability  of  one  contracting  for,  IUQl 

FIDUCIARY  RELATION  (See  Confidential  Relation), 
one  in,  not  contract  with  self  personally,  881,  883. 

FILLING  BLANKS  (See  Blanks  and  Filling  Theh). 

FIND  PROMISE2E,  when  promisor  must,  1437. 

FIRE  (See  Buildino  Bubned), 

ordinary,  not  act  of  God,  not  excuse  carrier,  693,  596. 
destroying  structure  under  building  contract,  697;  under  I 

598. 

FIRM  NAME  (See  Name  of  Fism). 

FIRST  AGENT,  acting  or  alternative  clanaes,  elects,  785. 

"FIXED  AND  SETTLED  DAMAGES,"  meaning  of,  1452. 

FLEXIBILITY  OF  MEANINGS,  necessity  ot  428. 

F(X)D,  80  necessaries  for  infant,  909. 

FORBEARANCE,  as  consideration,  56,  67,  62,  63,  90. 
where  no  cause  of  action,  70. 
to  attach  486 ;  to  prosecute  bastardy,  610. 
of  Told  attachment,  696. 
as  consideration  for  guaranty,  1252. 
of  existing  debt,  a  consideration,  1266. 

FORBIDDEN  BT  LAW,  nothing  enforced  by  law  which  is,  470,  471» 
thing  contracted  for  being,  594,  613,  note. 

FOREIGN  BILU  In  what  money  discharge,  1393. 

FOREIGN  CONTRACT,  to  violate  our  laws  on  our  soil.  1377-1382. 

'  FOREIGN  CORPORATION,  bound  by  acts  of  employees,  1102. 

FOREIGN  GOVERNMENTS  (See  Govesnmxnt). 
Contracts  by  and  vMh,  full,  997-1002. 
bargains  tending  to  defraud,  526. 
whether  and  when,  may  be  sued,  989. 

FOREIGN  INDORSEMENT,  of  bill,  in  what  form,  1386. 

FOREIGN  JUDGMENT,  how  action  on,  141. 

FOREIGN  LANGUAGE,  words  of  contract  in,  how  proved,  877* 

FOREIGN  LAW  (See  (Conflict  of  Laws), 
no  presumed  knowledge  of,  462. 
effect  of,  1371. 

in  what  circumstances,  becomes  domestic,  1371. 
not  protect  acts  done  here  against  our  laws,  1377. 
contract  here  to  violate,  1387. 

FOREIGN  PRACTICE,  never  becomes  domestic,  J371. 

FOREIGN  SOVEREIGN  (See  Foreign  CtoVESNMKNTS). 
oontracU  by  and  with.  997,  999. 
sue,  and  whether  be  sued,  in  our  courts,  998. 
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FORBIGNER,  as  to  contracts  in  restraint  of  trade,  615* 

FORFEITURB  (See  Penalty), 
of  recognizance,  147. 

reooTerlng  back  money  paid  to  preyent,  216. 
construction  leans  against,  417,  418. 
contiract  to  do  acts  subject  to,  not  yalld,  471. 
how  waived  in  lease,  794;  in  insurance  law,  797. 

FORFEITURB  OF  CHARTER,  termination  of  corporation  by,  559. 

FORGED  CHECK,  consequences  to  bank,  of  paying,  700. 

FORGED  DEED,  purchaser  of,  acquires  nothing,  €76,  699. 

FORGEfD  NOTE,  honest  receiver  of,  as  against  supposed  maker,  676. 

FORGERT  (See  CouKTiarEiT) , 

sale  of  note  a  warranty  against,  245. 

making  good  a,  by  acknowledgment,  295,  346,  847. 

writing  not  signed,  signature  not  necessary,  842. 

as  to  innocent  third  persons,  676. 

payment  in,  and  other  effects  of,  699,  700;  alteration  as,  760. 

FORl£AIi  CONTRACT,  supenseding  informal,  819. 

FORMAL  RELEASE,  whether  seal  essential  to  a,  874 

FORMALITIES  (See  Mbthoob  or  Contbaotikg). 
At  making  written  contracts,  fillip  835-364;  namely,  the  toritinff,  840- 
341;    t?ie  signing,  342-348;    the  delivery,  349-361;   incident 
questions,  362,  363. 
error  in  name,  effect,  343. 
In  specialties,  110-118. 
Filling  of  blanks,  1165-1176. 
no,  in  oral  contracts,  335. 
at  execution  of  specialties  through  agents,  1071. 

FORMER  DEALINGS,  with  agent,  estopping  principal,  1104. 

FORMS  (See  Agent). 
Of  contracting  through  agents,  full,  1069-1090;  namely,  in  speoialtieSt 
1070,  1071;  simple  contracts,  1072-1090. 

FORMS  OF  LAW,  to  be  complied  with,  32. 

FORNICATION  (See  Illicit  Cohabitatioic). 

FOURTEEN, 

age  of,  as  to  rape;  946;  capacity  for  crimen  946;  marriage,  946. 

FRACTIONS  OF  DAY  (See  Day— Houes), 

disregarded  in  computing  infancy,  894;  and  tints  for  suing,  1439. 
how  otherwise  in  computing  time,  1340,  1841,  1438. 

FRANCHISE,  whether  legislature  can  take  from  corporation  its,  659, 
560;  for  public  use,  573;  rival,  575;  interfering  with,  575. 

FRAUD    (See  Consfibact — ^Defraud — ^Misbepbbsentation — Statuis  of 

B*RAUD8. 

In  the  oontraot,  fun,  637-692;  namely,  relations  of  this  su:bject  to 
others,  638-640;  in  general  of  fraud,  641-643;  the  fraud  iohich 
vitiates  the  signing  and  delivery,  644-649;  which  vitiates  the 
substance  of  the  contract,  650-670;  nature  and  effect  of  the 
fraudulent  contract,  671-691. 
By  and  to  agents,  full,  1111-1115 

inadequate  consideration  suggesting,  45. 
Invalidating  settlement,  58. 
absence  of,  on  failure  of  oonsideratlon,  72. 
in  ooKUBlderation  in  specialty,  provable,  121;  in  simple  oontFaet; 
.  17L 
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FRAUD — con, 

law  createB  promise  to  return  monkey  got  by,  226b 
estoppel  in  pais  to  prevent,  282. 
element  of,  in  estoppel,  292,  295,  298. 
not  set  up  own,  292. 

ones  own,  not  impair  his  oontractlng,  317. 
in  second  delivery  of  escrow,  368. 
oontract  tending  to,  476;  vitiated  by,  618. 
recover  beck  money  obtained  by,  632. 
not  when  payment  volutary,  676,  noCsu 
ordinary  case  required,  655,  note, 
on  one  side,  mistake  on  other,  702. 
law  and  equity  compared  as  to,  732. 

drunkenness  combining  with,  as  impairing  ooutract,  734,  988»  984. 
expressions  of  opinion,  666,  note, 
meant  in  alteration  which  proves  immaterial,  755,  note, 
in  altering  contract,  betw^een  signing  and  delivery,  763. 
infant  liable  for  his,  902. 
infant  repudiating!  contract  Ib  not,  921« 
corporation  responsible  for  Its,  1021. 
both  agent  and  principal  liable  for  agent's,  682,  note,  1118. 
ratification  of  oontnict  must  include,  1225. 

equity  will  circumvent,  after  part  performance  of  bargain  not 
good  because  oral,  1237. 

FRAUD  ON  CRETDITORS. 
Law  of,  fun,  1200-1213. 

as  between  parties,  1203,  note. 

conversion  of  unexempt  property,  1207,  note. 

FRAUD  ON  PUBLIC,  no  agreement  involving,  valid,  524. 

FRAUDULENT  COMBINATIONS,  suits  between  parUte  to,  691. 

FRAUDULENT  CONCEALMENT, 

effect  of ,  as  to  Statute  of  Limitations,  1358. 

FRAUDULENT  CONTRACT. 
Nature  and  effect  of  the,  ftUl,  671-691;  namely,  in  general  and  OM  U> 
third  persona,  671-677;  (»  }>etv}ee%  th€  forties,  678-691. 

FRAUDULENT  CONVEYANCES. 
DoctHne  of,  full,  1200-1213. 

FRAUDULENT  RESCISSION,  voidable,  679. 

FREEHOLD,  not  grant,  to  commenoe  In  future,  442. 

FRENCH  NAME,  English  translation  of,  valid  signature,  843. 

FRESH  ACKNOWLEDGEMENT, 

of  indebtedness,  intercepts  limitations  statute,  1362. 

FRESH  CONSIDERATION  (See  CoNSiDERiiTloif), 
when,  in  altering  contract,  768. 
on  promise  pereonally  to  pay  debt  of  deceased,  1251. 

FRESH  PROMISE,  new  liability  created  by,  88-93. 

limitations  statute  waived  by,  95;  on  void  contract,  479. 

"FROM,"  mecming,  in  contract,  1343. 

FRUIT,  whether,  deemed  real  or  penMmal  property,  1294. 

FUNDS,  two,  equity  compelling  election  between,  780. 

FUNERAL  EXPENSES,  who  liahto  for,  and  when,  237,  888. 

FUTURE  DEBTS,  debtor's  fxaud  contemplating,  1201, 1211. 
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FUTURB  DELIVERY,  Bale  for,  534. 
as  to  Statute  of  Frauds,  1316. 

FUTURE  EVENT,  dellyering  contract  to  take  efCect  on,  867. 

FUTURB  IMPOSSIBILITY,  in  contract,  how,  582. 

FUTURE  INTE2RBST,  release  of,  855. 

Gt. 

GAMING  CONTRACTS  (See  Bet— Wagkb). 
Full  529-536. 

GARNISHMENT,  laws  subjecting  debt  to,  not  impair  contract,  672. 

GETNERAL  AGENT  (See  Agent). 
Doctrine  of,  full,  1092.  1099-1106. 

GENERAL  CLAUSE,  following  particular,  bow  interpret,  409. 

GENERAL  EXPRESSIONS, 

yield  in  interpretation  to  specific,  406. 

GENUINE,  sale  of  note  warrants  it,  246. 

GIFT,  not  recover  back  value  of,  50;  how  made,  effect,  82,  83. 
parent  to  reclaim  child,  82,  note. 

not  a  consideration,  pay,  89;  executed,  no  pay,  209-211. 
promise  is,  in  morals,  101. 
of  land,  how  the  deed,  124. 
effect  of  hope  of,  on  contract,  224. 
acceptance  of,  preeudied,  351. 
to  take  effect  on  giver's  death,,  361. 
cannot  be  recalled,  509. 
void  deed  or  sale  not,  614. 
executed  waiver  a,  804. 
to  infant,  vests  in  him,  923. 
whether  infant's,  void,  932. 
one  may  make,  of  services,  1208. 
not  viUid  against  creditors,  1211. 
to  third  person,  implied  in  contract,  1221. 
he  may  accept  or  reject,  1222. 

"GIVE,"  meaning  of,  404. 

GIVE  BACK  (See  Recoveb  Back), 

what  infant  must,  on  rescinding  his  contract,  940. 

CK)D  (See  Act  or  God). 

"GOOD"  CONSIDERATION,  meaning,  42,  43. 
in  deed  of  land,  124. 

QOOD  MORALS  (See  Imm6ral). 
Contracts  viokitU>e  of,  full,  505-512. 

GOOD-WILL,  of  business,  defined,  sale  of,  520;  a  oonsidemtioo,  66. 

GK)ODS  (See  (Thattcls — ^Lost  Ckx)DS — Pkbsonaltt), 

agreement  to  supply  seller  with,  falsely  labelled,  524. 

contract  made  through  duress  of,  722-726. 

how  ccHumon-law  sale  of,  1309. 

under  Statute  of  Frauds,  1310-1325. 

meaning  of  word,  in  Statute  of  Frauds,  1316. 

when  contract  to  pay  in,  is  broken,  1436. 

GOODS  AND  CHATTELS  (See  Personal  Pbofebtt). 

GOODS  ORDERED,  imji^led  promise  to  pay  for,  218. 
supplying,  waiver  of  objectionfi,  eta,  333. 
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OOVERNHENT  (See  Fobeion  Oovebnmxitts). 
Contracts  by  and  icith  the,  full,  988-996. 
no  eetoppel  In  lease  from,  268. 

acquiring  property  pending  litigation,  effect,  989»  note, 
contracts  interfering  with  machinery  of,  void,  649. 
threats  by  the,  whether  void  contracts,  723. 
effect  of  assignments  to  and  from,  1183. 

GOVERNMENT  AGENT,  not  personally  liable  on  contract,  994. 

GOVERNMBNT  BONDS,  whether  negotiable,  1186. 

GOVEaiNMBNT  CONTRACTS, 

prepared  on  blanks,  how  interpret,  413;  impairing,  663. 

GOVERNMENT  OFFICERS  (See  Officer). 

GOVERNMENTAL  FUNCTIONS,  legislature  cannot  surrender,  664. 

GOVERNMENTAL  ORDER. 

Contracts  obstructing,  full,  498-604. 

GOVERNMENTAL  TRUST,  contract  yiolaUve  of,  526. 

GRACTE,  days  of,  on  promissory  note,  431. 

not,  on  undertaking  of  comnuMi  carrier,  482. 

GRAMMAR  (See  False  Grammab). 

GRAMMATICAL  CONSTRUCTION,  effect  U,  on  interpretaUon,  402. 

CUIANDDAUGHTER,  services  of,  223,  not& 

GRANT,  release  operating  as,  866. 

by  goTemment,  how  interpreted,  990. 

GRANT  OF  LANDS,  state  cannot  resume^  668. 

GRANTEE,  cannot  hold  deed  as  escrow,  366,  867. 
effect  of,  delivering  back  deed,  821. 
when  blank  for  name  of,  vitiates,  1167;  how  yaUdate,  1168»  1170. 

GRANTOR,  when,  not  set  up  title  subsequent  to  grant,  277. 

GRANTOR'S  WORDS,  taken  strongly  against  him,  414. 

GRASS,  whether  realty  or  personalty,  1297. 

GROSS,  what  a  covenant  in,  1191. 

GROWING  CROPS,  whether  deemed  realty  or  personalty,  1296. 
right  to  renuyve,  after  sale^  1300. 

GROWING  FRUIT  (See  Faurr). 

GROWTH  OF  LAW  (See  Law's  Gbowth)» 
manner  of  the,  1123. 

GUARANTY  (See  Subettship). 
Contract  of,  under  Statute  of  Frauds,  full,  1260-1266. 
of  part  as  full  payment,  64. 
defect  in  consideration  for,  696. 
writing,  over  indorser's  name,  1176. 
of  payment  of  mortgage,  1220. 

GUARDIAN,  infant's,  how  far  affirm  or  disaffirm  contract,  986.. 
power  of  insane  person's,  over  his  contract,  974. 

GUARDIANSHIP,  of  lunaUo  under  sUtutes,  977. 

H. 

HABENDUM,  effect  of,  in  deed,  388. 

HABITUAL  DRUNKARD  (See  Dbunkennbss)* 
may  contract  when  sober,  982. 

HALF  TEAR,  how  computed  in  oontract,  1388. 
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HARVESTERS,  one  authorized  to  sell,  may  warrant,  1068. 

HBALTHT,  falsely  repreeeatlng  neighborhood  bb,  661« 

HEIR,  HBIRS,  word,  tn  different  instnimentB,  399. 

deed  to,  of  liylng  person,  416;  of  deceased,  416. 

how  gift  tOb  iniennreted,  420. 

death  of  last  joint  owner  of  property  vests  interest  in,  863. 

Infant's,  affirming  or  disaffirming  oontract,  936. 

HIDDBN  DEFECT  (See  Latent  Defect). 

HINDRANCE,  is  wairer  as  to  time,  1431. 

HINDRANCE  TO  NAVIGATION,  not  excuse  perfonnance,  59L 

HOLD  PROPERTY,  infant's  authority  to,  923, 

HOLDER,  right  of  the,  to  fill  blanks,  1174. 

HOLDING  OUT, 
Another  a»  offerU,  fuU,  1100-1105. 

HORSE,  HORSE^S,  money  offered  on  trial  of  speed  of,  not  wager,  630. 
falsely  representing,  sound,  651. 
also  place  whence  came,  670. 

infant  hiring,  to  go  to  one  plsjce  and  driving  to  another,  901. 
whether,  neoessaries  for  infant,  909. 

HORSE-RACE,  loan  to  assist  in  unlawful,  635. 

HOURS  (See  Fractions  or  Day). 

generally  rejected  in  legal  computation,  1338,  1840. 

''HOUSE/'  meaning,  in  deed,  251. 

indistinct  stipulation  as  to  repair  of,  316. 
letting,  for  hawdry,  606. 
incomplete,  fire  destroying,  697. 

HUSBAND  (See  Infant  Husband), 

liable  for  necessaries  to  wife,  235;  burying  wife,  287. 

effect  of  duress  of,  on  wife's  contract,  727. 

may  be  wife's  agent,  1035. 

glTing  property  to  trustee  for  wife,  1221. 

HUSBAND  AND  WIFE  (See  Uabsjed  Women). 
Property  rigJUs  as  bettoeen,  full,  947-954, 
no  pay  for  services  between,  229. 
as  tenaats,  by  entireties,  joint,  475. 


*'I."  interpreted  as  "we,"  388. 

IDEAS  (See  New  Ideas). 

IDENTIFICATON,  oral,  of  thing  in  written  omtract,  374-876. 

IDIOT,  is  Insane  person  as  to  contract,  968.  See  Insane  Pebson. 

IDLE  (See  Vain  and  Idle). 

IGNORANCE  (See  Knowledge— Mistake), 
careless,  in  estoppel,  294. 
of  graatee;  deed  effectual  in  spite  of,  352,  363. 
validating  unlawful  contract,  481-484,  489. 
of  impossibility  in  cxyntract,  effect  of,  579-581. 
contracting  with  insane  person  in,  970. 
of  insanity,  as  to  ending  agency,  1055. 
of  claim,  effect  on  Statute  of  Limitations,  1357. 

IGNORANCE  OP  FACT,  avoids  waiver,  799,  800. 
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IGNORANCE  OF  LAW, 
Full  461-466. 

IGNORANT  PERSON,  fraud  in  misleading  an,  657. 

ILL  FAITH,  as  avoiding  oompromiiae,  58. 

ILLEGAL  (See  Aoaikst  Law — ^Past  Iixsgaz,). 

ILLEX}AL  ACT,  contract  to  do,  void,  613,  nota 

ILLEGAL  CONSIDERATION, 

effect  of,  59,  188;  in  specialty,  provable,  121;  in  simple  contract 
171. 

1LLEX>AL  CONTRACT  (See  Uif lawful), 

contribution  in,  216;  doctrine  of,  defined,  470. 
agreement  based  upon  preTlous^  invalid,  488. 
effect  of  executing,  627. 

ILLEGAL  OR  OF  EVIL  TENDENCY, 
OantractSj  full,  467-549;  namely,  general  doctrine,  469-490;  in  ob- 
ttrudion  of  judicial  justice,  491-497;  in  obstruction  of  govern- 
mental order,  49S-504;  violative  of  good  morals,  505-512;  in 
restraint  of  trade,  513-520;  partaking  of  unlawful  conspiracy^ 
521-528;  gaming  contracts,  529-535;  violative  of  hordes  day, 
536-546;  contrary  to  statutes  in  regulation  of  business,  547,  548. 

parties  in  pari  delicto,  effect,  489,  note. 

enforceable  when  public  policy  demands,  470,  note. 

against  public  policy,  void,  525,  note. 

obligation  arising  out  of  illegal  business,  rule,  471,  note,  472,  note. 

party  cannot  waive  defense,  when,  478. 

courts  will  not  aid,  when,  477,  note. 

when  contract  subsequently  becomes  unlawful,  effect,  478,  note. 

illegality  must  be  pleaded,  627,  note. 

does  not  apply  to  municipal  corporations,  when,  630,  noteu 

ILLE7GAL  ITEZMS,  in  account,  487. 

ILLEGAL  OBLIGATION,  no  consideration,  70. 

ILLEGAL  TENDEINCT,  496,  note;  499,  note. 

ILLICIT  COHABITATION; 

bargains  to  pay  for,  and  promotive  of,  void,  506,  509. 

ILLITERACY,  fnuid  combining  with,  as  impairing  contract,  735. 

ILLITERATE  PARTT,  contracts  should  be  read  to^  846. 

ILLUSTRATIONS,  and  doctrine,  distinguished,  21. 
how,  and  superfluous,  16,  21,  69,  84. 

IMBECILE,  insane  person  as  to  contract,  958.    See  Insane  Person. 
not  every,  deemed  insane,  963. 

IMMATERIAL  (See  Material), 

distinction  of,  and  material,  as  to  alteration  in  ooutTact,  75L 

IMMORAL,  consideration,  59.   See  Illboal. 

IMMORAL  ACT,  contract  to  commit,  void,  505. 

IMMORALITY,  secrecy  as  to,  512. 

IMMORTAL,  whether  corporation  is,  559. 

IMPEDIME3NTS  (See  Mjnolino). 

IMPERFECT  CONSIDERATION, 

how  validated  by  partial  performance,  87« 

IMPERFECT  DEED,  how  construed,  394. 

IMPERFECT  PERFORMANCE, 
Contract  created  by  law  after,  and  paying  for  benefU  conferred  {% 
full,  1346,  1441-1447. 
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IMPERFECT  WRITTEN,  orally  explained,  175. 

IMPLICATION,  in  deed,  TvtLetlier  estop,  276,  277;  rescission  by,  816. 

IMPLIED  AUTHORITY,  when,  to  agent,  1069-1068. 
to  fill  blank  In  simple  oontract,  1173-1176. 

IMPLIED  CONRACTS, 
Full  181-311;  namely,  created  by  hno,  181-238;  implied  from  express^ 
239-266;  implied  as  of  fact,  257-263;  created  t>y  estoppel,  264- 
311. 

IMPLIED  BT  LAW  (See  Created  bt  Law). 

IMPLIED  POWER,  oorporation's,  1006-1013. 

IMPLIED  PROMISES, 

founded  on  express,  76.    And  see  Cbkated  bt  Law. 

IMPLIED  REQUEST,  when,  92. 

IMPLIED  STIPULATION,  hsfl  same  effect  as  express,  241,  242. 

IMPLIEH)  TRUSTS  (See  Resulting  Tbusts). 

IMPLIED  WARRANTIES,  doctrine  of,  243-249.  , 

IMPOSSIBILITY  OF  FACT,  contract  under,  679-582. 

IMPOSSIBILITY  OF  LAW,  contract  under,  583. 

IMPOSSIBLE  (See  Act— Necessity). 
In  law  and  fact,  contracting  for  the,  full,  677-609;  namely,  express 
stipulation  against  the,  670-583;  what  is  such  stipulation  or  it9 
equivalent,  684-690;  further  of  stipulation,  and  how  in  its  a5- 
sence,  691-608. 
contracts  to  do  the,  void,  613,  note. 

IMPOSSIBLE  TO  PARTY,  contract  includes  what  is,  691. 
does  not  apply,  when,  697. 

continued  existence  of  subject  matter,  when,  588,  note, 
act  may  excuse,  when,  689,  note, 
recovery  on  quaatum  meruit,  when,  697. 

IMPRISONMENT,  as  duress,  715-717. 

lawful  and  unlawful,  contract  to  free  one  from,  720,  721 
how  as  to,  on  foreign  contract,  1405. 

IMPRISONMENT  FOR  DEfBT, 

abolishing,  not  impair  obligation  of  contract,  572. 

IN  PAIS  (See  ESbtoppel). 
Estoppel,  full,  280-310;   namely,  general  doctrine,  280-287;   misrep- 
resentation contrary  to  duty,  288-291;    evil  intent,   292-295; 
reliance  and  injurious  acting  on  misrepresentation,  286;   ele^ 
ments  in  combination,  287-307;  further  views,  308-310. 

INABIUTY  TO  PERFORM, 

rescinding  ooDitract  for,  826;  as  breach,  1426. 
notice  of,  before  time,  justifies  rescission,  817. 

INACCURACY  (See  False  Gramhab), 

of  language,  disregarded  in  interpretation,  383. 

INALIENABLE,  law  not  permit  estate  to  be  made,  442. 

INCEPTION  OF  CONTRACT, 
Conflict  of  laws  as  to  the,  full,  1372-1389. 

INCOME,  mlsrepreseniting,  as  fraud,  661. 

INCOMPATIBLE  THINGS,  one  cannot  be  agent  to  do,  1037-1041. 

INCOMPLETE  WRITINGS,  as  parts  of  oral  contract,  168. 
orally  explained,  175. 

INCONSISTE^n'  CONTRACTS,  cannot  exist  together,  185. 
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INDE3iINITT,  to  officer,  why  good,  488. 

when,  not  within  Statute  of  Frauds,  1265. 

INDENTURE,  defined,  106;  precedence  of  parts  In,  424. 

whether  grantor^s  words  in,  taken  strcmgly  against  him,  414. 

INDEPENDENT  PROMISES, 

what  stipulations  interpreted  as,  401. 
breach  and  performance  of,  1423. 

INDETERMINATE  VALUES^  payment  in,  52,  53,  102. 

INDICTABLE,  agreement  to  do  what  is,  void,  471. 

INDIRECT  MEANS,  not  avail  where  direct  would  not,  469,  471. 

INDIVISIBLE  PROMISES,  part  unlawful,  74. 

INDORSEMENT  (See  Fobeion  Inbobsemknt) , 

not  oral,  152;  of  billp  name  in,  343;  on  Sunday,  543. 
infant's,  of  note,  921;  by  agent,  how  allege,  1032. 
what  write  over,  1175. 
indorser,  waiver  by,  97;  rights  of,  431. 

INDUCEMENT  TO  CONTRACT, 

falsehood  vitiates  only  when  the,  652,  654;  mistake  in,  698^ 

INEQUITABLE  BARGAIN,  how  cancelled,  741,  742. 

INEVITABLE  (See  Ihfosbible), 

law  forbids  suffering  from  the,  609. 

INFANCY,  ends  at  what  age,  and  how  computed,  893,  894. 

uncertainties  in  law  of,  895;  incapacity  of,  unlike  insanity,  955. 

INFANT,  INFANTS  (See  Mikob — ^Pabent  and  Child). 
Contracts  by,  full,  892-946;  namely,  in  general  of,  and  their  capacity, 
893-905;  contracts  of,  for  necessaries,  and  other  JavHreated 
contracts  by,  906-916;  the  valid  actual  contracts  of,,  917-923; 
the  voidable  oontracts  of,  924-928;  the  void  contracts  of,  929- 
935;  their  affirmance  and  disaffirmance  of  the  voidable  con' 
tract,  936-945. 

part  payment,  disaffirmance,  927,  nota 

necessaries  for,  90;   bindiang  self  for  necessaries,  188,  284»  9i>9» 

illustrations,  note,  930,  note. 

liable  for  money  borrowed,  when,  969,  nota 

law  creates  oontracts  by,  200-202. 

liable  in  tort  action,  when,  902,  note. 

recognizance  binds,  when,  148. 

parent  responsible  for  torts,  when,  899,  note. 

may  accept  estate,  202. 

bound  by  conditions  of  deed,  202. 

when,  entitled  to  earnings,  230;  property  of,  230. 

not  liable  for  damages,  when,  901,  note. 

to  assert  invalidity  of  marriage,  when,  903,  nota 

action  for  debt,  Alabama  Statute,  903,  note. 

contract  for  services,  may  rescind,  925,  note. 

not  liable  for  use  of  property,  940,  note. 

estoppel  im  lease  by,  268. 

right  to  disaffirm,  when,  927,  note. 

no  relief  in  equity,  when,  902,  note. 

estoppel  as  against  innocent  purchaser,  when,  903,  nota. 

promise  of  marriage  by,  with  an  adult,  616. 

discharge  of,  as  to  adult  compromiser,  871. 

submission  to  arbitration  void,  when,  930,  note. 

may  be  agent,  1035;  agent  for,  930,  note,  1057. 

appointing  agent,  904,  note. 
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INFANT.  INFANTS— con. 

engaged  In  business,  liable,  when,  911,  note. 

in  one  State,  of  age  in  another,  how  convey  and  contract,  1896w 

power  to  remoTe  disability,  898,  note. 

right  to  plead  extent  of,  930,  note. 

INFANT  AND  ADULT,  promise  between,  78. 

INFANT  HUSBAND,  pay  wife's  ante-nuptial  debts,  201. 

INFIRMITIES  0]P  AGE,  as  to  power  of  contract,  958,  note. 

INFLATE  THE  MARKET,  conspiring  to,  628. 

INFLUENCE  (See  Fiduciakt  Relation — ^Undub  Inflttkncb). 

INFORMAL  AND  PRELIMINARY  CONTRACT, 
when,  not  binding,  319. 

INFORMATION  (See  Knowledob), 

a  consideration,  66;  withholding.  In  estoppel,  288. 
earning  reward  for,  331. 

INITIALS,  signature  may  be  by  the,  343,  364. 

INJUNCTION,  when  escrow  is  fraudulently  delivered,  358. 

••INJURIOUSLY  ALTERING  POSITION,"  in  estoppel,  296,  800,  306. 

INJURY,  element  of,  in  estoppel,  284,  296. 
interpretation  to  avoid,  380,  note, 
essential  in  civil  suit  for  conspiracy,  621. 
no  legal  fraud  without,  653. 

INK,  not  essential  to  written  contract,  341. 

INNKEEPER,  selling  goods  of  guest,  798. 

INNOCENT  MISSTATEMENT,  contract  reformed,  after,  662. 

INN(K;ENT  PARTY,  enforce  illegal  contract  against  other,  489. 

INNOCENT  PERSONS,  between,  law  protects  the  vigilant^  346,  348. 

INNCKJENT  PURCHASER,  of  things  obtained  by  fraud,  672-^77. 

INQUIRY,  being  put  on,  after  assignment,  1180;  at  sale,  1210. 

INSANE    PERSON    (See    Vruvkesvebb — ^Mental    Weakness — ^WkAX 
Mcn>). 
Contracts  hy,  full,  955-978. 

liability  of,  for  necessaries,  188,  232;  for  benefit  to  estate,  283. 

law  creates  contracts  by,  200. 

action  for  past  maintenance,  968,  note. 

cannot  be  agent,  1036,  1055. 

before  inquest,  voidable,  972,  note. 

INSANITY  (See  Capactty— Weak  Mind). 
LaiD  of,  aa  to  contract,  full,  955-978. 

conclusively  insane,  when,  977,  note. 

whether  contract  vitiated  by,  void  or  voidable,  618. 

deed  cannot  be  delivered,  when,  975,  note. 

mind  tending  to,  and  fraud,  G56. 

drunkenness  a  branch  of,  979,  981. 

terminates  agency,  how  when  coupled  with  interest,  1055. 

INSOLVENCY  (See  Bankbuptcy), 

new  promise  after  discharge  in,  96. 
stoppage  in  transitu  for,  802. 

INSOLVENCY  LAWS. 

of  State,  as  to  impairing  obligation  of  contracts,  566. 
releasing  from  arrest,  effect  In  another  State,  1405. 

INSOLVENT  ESTATE, 

pay  funeral  expenses,  287;  rights  In,  1197,  1198. 
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INSPECTION  (See  Open  to  iNSPEcnow), 
by  person  specified,  how  waived,  795. 

INSTRUCTIONS,  agent  must  obey,  1121« 
▼iolaUng,  in  filling  blank,  1174« 

INSURANCE  (See  Lm  Insueance), 
implied,  by  common  carrier,  432. 
on  what  principle,  valid,  582. 

INSURANCE  COMPANY,  answerable  for  mistakes  of  agents,  1102. 

INSURANCE  POLICY, 

with  clause  forbidding  assignment,  assignable  in  bankruptcy,  197» 

interpretation  of,  as  to  answers,  381. 

how  interpret  description  in,  385;  inperfect  guide  to  contract,  433. 

unconscionable  bargain  as  to  money  on  an,  738. 

waiver  of  proof  of  loss  under,  797;  of  forfeiture  under,  797. 

whether,  requires  writing  and  seal,  154,  1335. 

INTEGRITY,  what,  a  contract  of  employment  implies,  246,  1416. 

INTENT  (See  BTvil  Intent), 

what  the,  in  signing.  347;  in  delivery,  351. 

absence  of  evil,  may  validate  unlawful  contract,  481 

material,  as  to  whether  a  name  is  a  signature,  1244. 

INTENT  OF  LEIGISLATURE,  interpretation  to  carry  out  the,  890. 

INTENT  OP  PARTIES, 

interpretation  to  carry  out  the,  42,  380,  386,  391,  401,  404. 

how  when,  against  law,  420. 

followed  in  computing  time,  1342,  1343. 

INTEREIST. 
BightB  of  third  person  having  an,  in  contract,  full.  1214-1227. 
promise  to  pay,  as  consideration,  49. 
promising,  paying  in  advance,  etc.,  as  consideration,  62. 
obligation  of  contract  to  pay,  not  impair,  565,  567. 
altering  contract  as  to,  751. 
agency  coupled  with  an,  not  revocable,  1051,  1054. 
authority  to  collect,  as  to  receiving  also  principal,  1061. 
in  or  concerning  land,  meaning,  1291,  1292. 
under  conflicting  laws  of  different  States,  1374,  1388,  1407. 
effect  of  paying,  on  Statute  of  Limitations,  1363. 

INTEREST  OP  PRINCIPAL,  acts  of  agent  must  be  in,  112L 

INTERNATIONAL  LAW  (See  Law  or  Nations), 
is  also  domestic  law  in  every  country,  1370. 
conflict  of  laws  is  a  branch  of,  1370.    See  Confuct  of  Laws. 

INTEIRPLEADESl,  doctrine  of,  351,  note. 

INTERPRETATION     (See    iNTESPBErED    CoNimAor^-MEANiNG — ^Unoeb- 

TAIN    MEIANINO. 

Of  express  powers  of  agent,  and  implications  therefrom,  full,  1058- 
1067. 
always  necessary,  256;  of  deed  of  land,  42,  note, 
of  contract  and  statute  similar,  196. 
as  to  impossible  in  contract,  585,  590. 
of  alterations  in  contract.  769,  771,  773,  774. 
how,  of  release,  856;  identifying  parties  by,  885. 
of  contracts  between  government  and  subject,  990. 
of  charter  of  corporation,  1013. 

of  specialties  made  through  agents,  1070;  with  blanks,  1167. 
express  authority  to  agent,  1094. 
how  the,  of  firm's  not  duly  sealed  deed,  1152. 
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INTBRPRBTATION— con. 

Statute  of  Frauds  and  unwritten  law  combining,  1287. 

of  contract  under  Statute  of  Frauds.  1249. 

of  executor's  promise,  1251-1254. 

how,  of  agreement  not  to  be  performed  witbin  a  year,  1273,  1274. 

not  favor  liquidated  damages,  1461,  1452. 

INTERPRETTATION  OF  CONTRACT, 
A8  to  meaning,  full,  365-428;  namely,  what  regarded  in  connection 
with  words  of  writing,  369-378;  leading  rules  of,  379-418;  prec- 
edence of  the  nilet,  419-423;  further  explanatione,  424-427. 
Aa  to  effect,  fun,  429-437. 

INTBRPRBTATION  AND  EFFECT. 
Of  contracts  made  and  to  t>e  performed  in  different  States,  full,  1390- 
1398. 

INTBRPRBTEJD  CONTRACT, 

it  is  tbe,  which  courts  enforce,  141^1417. 

INTOXICATION,  what  incapacitates,  980,  981.     See  Dbuhkcnness. 

INTRA  VIRES,  doctrine  of,  1012. 

INTRUSTED  WITH  INSTRUMENT,  alteration  by  one,  754. 

INVALID  WHERE  MADE,  contract,  invalid  everywhere,  1383-1388. 

INVENTOR,  promise  by,  not  to  invent,  518. 

INVOLUNTARY  DISABILITY, 

no  suit  for  defendant's,  till  contract  time  elapsed,  1428,  note, 
1440. 

IRREGULAR  PROCEEDINGS,  cured  by  estoppel,  299. 

IRREVOCABLE,  agency  expressed  as,  terminated  at  pleasure,  1050. 

ITEMS  (See  Lllegal  Items). 

J. 

JOINT  AGENCY,  how  conferred  and  executed,  1088,  1089. 

JOINT  CONTRACT,  death  of  party  to.  863-865. 

JOINT  CREDITOR,  releasing,  with  proviso,  878. 

JOINT  DEBTOR,  creditor's  release  to,  51,  869. 

JOINT  LIABILITIES  when  contribution,  216. 

JOINT  PROMISE,  payment,  release,  to  one,  875. 

JOINT  PROMISORS,  presumed  promise  between,  216. 

how  sue,  release  of  one,  as  to  liability  of  another,  869,  870. 

JOINT  AND  SETVERAL,  contractors,  death  of  part  of,  866. 
promisors,  how  sue,  release  of  part  of,  870,  871. 
agency,  how  executed,  1088,  1089. 

JOINT-STOCK  COMPANIES  as  partnerships,  1156. 

JOINT  TENANCY,  as  between  husband  and  wife,  475. 
effect  of  death  on,  863. 

JUDGE,  mistaking  law,  462;  may  err,  1123. 

JUDGE-MADE  LAW,  concerning,  1123,  1124,  1126,  1132. 

JUDGMENT  (See  Coiytbact). 
Bstoppel  hy,  full,  270-273. 

as  specialty,  104;  as  contract,  141. 

whether  a  "contract"  not  to  be  impaired,  356. 

void,  who  impeach,  614. 

falsehood  as  to  solvency  oti  sale  of,  6€6. 
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payment  on,  not  recoTor  back,  725.  . 

release  of,  under  seal  or  not,  854. 

when  there  can  be  no,  the  party  Is  released,  867. 

against  one,  how  affects  joint  promisor,  877;  partner,  1149. 

after  death  of  party,  1053. 

assignment  of,  oral,  1330. 

what  delay  infers  payment  of,  185L 

JUDGMENT  OF  RESCISSION,  unnecessary  at  law,  831. 

JUDICIAL  COGNIZANCE,  of  meanings  of  what  words,  377. 
of  law,  usage,  custom,  445,  446,    1124. 

JUDICIAL  DECISIONS  (See  Adjudged  Cases— E^nglish), 
effect  of,  10-14;  reading  the,  19. 
when  deemed  overruled,  50,  note, 
as  to  definitions,  184,  note, 
present  legal  doctrine  in  fragments,  369. 
as  to  laws  impairing  obligation  of  contracts,  568, 
change  in,  as  impairing  ccmtracts,  569. 
the  reasonings  in  the,  1063,  note, 
how  operate  as  precedents,  1126. 
causes  of  conflicts  in  the,  1469. 

JUDICIAL  JUSTICE. 
Cfontract$  in  obatniction  of,  full,  491-497. 

JUDICIAL  LEGISLATION,  concerning,  1123. 

JUDICIAL  PROCEDURE  (See  Pbocedube), 

the,  practically  affects  contract  itself,  436. 

JUDICIAL  PROCEEDINGS,  agreements  to  obstruct,  void,  491-497. 
as  notice  of  rescission,  681,  832;  how  far  bind  infant,  903. 

JUDICIAL  FRCKJESSS  (See  Lbqal  Process), 

interrupting  the  doing  under  contract,  607. 

duress  under,  effect  of  contract  compelled  by,  720,  721. 

JUDICIAL  REASON  (See  Reason). 

JUDICIAL  RECORD. 
Estoppel  "by,  full,  270-278. 

JUDICIAL  SALE,  law  prohibiting,  for  debt,  impairs  contract,  672. 

JURISDICTION  (See  Concurrent  Jttrisdiction), 
for  discharging  contract  by  law,  1400-1402. 

JURISPRUDE3NCE,  consists  of  what,  1463. 

JURY,  what  for,  in  contracts  implied  of  fact,  268. 

to  determine  question  of  custom,  on  evidence,  450. 

JUST,  contract  so  interpreted  as  to  be,  400. 

JUSTICE  (See  Judicial  Justice). 

K 

KING,  no  estoppel  in  lease  from,  268. 

effect  of  assignments  to  and  from  the,  1188. 

KNOWLEDGE  (See  Mutual  Knowledge). 
Of  law  and  fact,  full,  461-466. 

effect  of,  on  failure  of  consideration,  72;  in  estoppel,  296,  800, 

303. 
of  offer  withdrawn,  326. 
indispensable  to  valid  election,  783;  to  walYer,  799. 
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lCNOWLEDGB--<5on. 

no  ratification  without,  S48,  1109,  1226;  wbether  release,  856. 

whether  agent's,  binds  principal,  1028. 

precludes  estoppel  of  principal  to  deny  agency,  1104. 

KNOWLEDGE  COMMUNICATED,  as  consideration,  66. 

KNOWLEDGE  OF  CUSTOM,  necessity  and  effect  of,  461,  468. 

KNOWLEDGE  OF  FALSITY,  giving  legal  effect  to  fraud,  661. 

KNOWLEDGE  OF  FRAUD,  by  purchaser,  673. 

KNOWLEDGE  OF  INSANITY, 

how  affects  party  dealing  with  the  insane  person,  964,  970. 

KNOWN  PRINCIPAL,  how  contract  through  agent,  1082. 

L. 

LABOR,  of  self  and  family,  as  to  creditors,  1208. 

LABOR  BARGAININGS,  as  to  Statute  of  Frauds,  1280. 

LABOR  AND  MATERIALS, 

whether  "goods,  wares,  and  merchandise,"  1316. 

LACHES,  in  signing  contract,  346. 

LAND   (See  Conyetaitgd-— Deed  of  Land-— Lease — ^Real  EfeTAnn-* 
Realty — Sale — ^Titlb)  . 
Covenants  running  toith,  fulh  1190-1192. 
What  bargains  relating  to,  require  loriting,  full,  1286-1307. 

consideration  for  promise  to  sell,  77.  ^^ 

whether  conveyed  without  consideration,  124. 

various  estoppels  as  to,  300-303,  306,  309. 

••heirs"  in  deed,  devise,  etc,  of,  399. 

option,  election,  to  purchase,  784. 

corporation  may  contract  to  sell,  without  seal,  1016. 

effect  of  oral  bargaining  for,  with  pert  performance,  1237». 

conflict  of  laws  In  sale  of,  1394,  1396. 

oonveyance  of,  governed  by  law  of  its  location,  1395. 

contract  to  convey,-^what  a  breach  of,  1433. 

LANDLORD  AND  TENANT  (See  Lease), 
letting  for  bawdry,  606. 
landlord's  undertaking  to  supply  water,  688. 
let  for  future  use,  then  burned,  688;  burned  during  tenancy,  59& 
as  to  waiving  forfeiture  in  lease,  794. 

LANDLORD'S  TITLE,  tenant,  estopped  to  deny,  306. 

LANGUAGE,  how,  made  to  convey  new  ideas,  428. 

LAPSE  OF  TIME  (See  Statute  of  LiifiTATiONS), 
may  constitute  withdrawal  of  offer,  327* 
how,  affects  the  right,  1351. 

LARCENY,  not,  under  mistake  of  title,  466. 

growing  crops  deemed  realty  as  to,  1296.  .• 

LATENT  AMBIGUITY, 

what,  and  effect  of,  374,  390. 

in  contract,  how  the  interpretaticm,  374. 

LATENT  DEFEX3T, 

in  thing  hargained  about,  664. 

in  manufactured  article,  how,  801.  -« 

LATER  CLAUSE,  compared  with  earlier,  in  interpretation,  389. 

LATER  STATUTE,  cannot  lessen  obligation  of  prior  contract,  567» 

60 
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LAW,  LAWS  (See  Aer  of  Law— Common  Law — ^Debooation  or  Law— 

KqUITT — ILLBQAL — KnOWLBDOB — ^MlSTAKS  —  OpERATIOV FOUCT 

•^RUIJB — ^Unwbitten  ) . 
Blement  of,  in  contract,  full,  439-443. 
Presumed  knowledge  or  ignorance  of,  full,  461-466. 
The,  under  u^hich  was  made  the  contract  whereof  the  obligation  can- 
not he  impaired,  full,  566,  566. 
Bubsequent,  as  impairing  or  not  the  obligation  of  prior  oontradt  full, 
567-575. 

nature  of,  4-15,  1462-1469;  no  existence  without^  460. 

false  representation  as  to.  In  estoppel,  293. 

knowledge  of,  conclusively  presumed,  378. 

tbe,  controls  interpretation  of  contract,  420l 

how  usage  becomes,  444-446,  1123. 

custom  not  contrary  to,  453. 

act  of  incorporation  viewed  as  a,  659. 

of  contract,  whether  part  of  it,  565. 

misstatement  of,  not  fraud,  665,  692. 

mistake  of,  not  invalidate,  704. 

correcting  mistake  in  court  of,  712,  713. 

courts  of,  following  equity  rules  as  to  time,  1848;, 

discharge  of  contract  by,  1400-1402. 

LAW  AND  EQUITY  (See  Bquttt), 
interpretation  same  in,  427. 
different  redress  in  courts  of,  434. 
concurrent  jurisdiction  of,  in  fraud,  690. 

LAW  MERCHANT,  is  common  law,  1073. 

LAW  OP  NATIONS  (See  International  Law), 
all  people  subject  to,  1002. 

LAW  OF  PLACE  (See  Confuct  op  Laws). 

LAW  STUDIES,  hints  as  to,  1-3,  17-21. 

LAW'S  CHANNELS, 

rights  and  stipulations  of  contract  must  flow  In,  442,  47i. 

LAW'S  COMMAND,  creates  promise  to  obey,  204. 

LAWS  GROWTH  (See  Gbowth), 

SB  to  compensation  for  benefits  conferred,  144$ 

LAWS  REQUIREMENT,  fulfilling,  no  consideraUon,  48. 
creates  promise  to  obey,  204. 

LAWFUL,  contract  so  interpreted  as»  to  be,  898. 

LAWFUL  ON  FACE, 

yet  meant  to  promote  unlawful,  contract  ill,  476, 

LAWFUL  ITEMS,  of  account,  with  unlawful,  487. 

LAWSUIT,  LAWSUITS  (See  Action— Suit). 
threat  of,  not  duress,  723. 
not  bring  or  defend,  after  death,  859. 
husband  must  join  wife  in  her,  949. 
not  necessarily  occupy  more  than  one  year,  1282. 
what  elements  must  combine  to  sustain,  1418. 

LAWTER  (See  Attoenet-at-Law — Solicitob), 

rights  of,  before  officers,  committees,  and  courts,  499. 

LEAD-PENCIL,  written  contract  in,  341. 

LEAP  TEAR,  how  29th  Feb.  in,  computed,  1338. 
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LE3ASB  (See  Laitdlobd  and  Tenant), 

not  assignable,  taken  in  execution,  198. 

renewal*  199,  note. 

estoppel  by,  as  to  mutuality,  268;  condition  in,  616. 

bnlldings  under,  destroyed  by  act  of  God  or  public  enemy,  598» 

by  what  act  forfeiture  of,  waived,  794. 

by  agent,  principal's  rights  in,  1080. 

covenant  to  renew,  runs  with  land,  1191. 

whether,  mtist  be  in  writing,  1327. 

LEASE  AND  RELEASE,  deed  of,  operating  as  of  other  sort,  895. 

LEATHE3R,  specialty  written  on,  not  good,  110. 

LEGACY  (See  Bequest), 

services  in  expectation  of,  224. 

forbearance  to  press  payment  of,  as  fresh  consideration,  1252.  . 

LEGAL  CAPACITT,  law  creates  contracts  where  no,  200. 

LEGAL  DECISIONS  (See  Judicial  Decisions). 

LEGAL  DOCTRINE  (See  Pbincifles), 

nature  of,  19;  distinguished  from  Illustration,  21. 
in  the  authorities,  fragmentary,  369. 

LEGAL  DUTY  (See  Duty), 

law  creates  promise  to  perform,  184. 

excused  by  act  of  God  or  public  enemy,  595. 

moral  and,  distinguished,  660. 

infant's,  implies  promise,  906;  promise  to  perform,  valid,  918. 

infant  protected  In  doing,  918. 

LE3GAL  EFFECT  (See  Altering), 

mistaking,  705;  alteration  not  varying,  751. 
changing  the,  by  alteration,  755. 

LEGAL  FICTIONS  (See  Fictions  of  Law). 

LEGAL  FRAUD,  distinguished  from  moral,  662. 

LEGAL  INTEIRESST,  enforceable  by  suit,  1074. 

LEGAL  PRINCIPLES,  conflicts  between  differing,  994,  note,  1152. 

LiEGAL  PROCESS  (See  Judicial  Process),  . 

statute  withdrawing  debtor's  property  from,  invalid,  572. 

LEGAL  REASON  (See  Reason), 
nature  of,  14-16,  19. 

LiEGAL  RIGHT,  any,  may  be  waived,  94-98. 

LEGISLATION,  contracts  to  procure,  501. 

LJEJGISLATIVE  COMMITTEE,  right  of  argument  before,  499. 

LEGISLATIVE  CONTROL,  private  property  under  the,  574. 

LEGISLATIVE  GRANT,  estops  State,  310. 

LEGISLATURE,  power  of,  over  private  act  of  incorporation,  559-561. 

LESS  THAN  DUE,  effect  of  paying,  50. 

LESS  IN  FAULT,  party,  recover  back,  629. 

LESS  SUM,  of  money,  not  consideration  for  greater,  46. 

LESSEE,  duty  of,  as  to  burned  house,  598. 

LETTER  (See  Offer — ^Post  Offices — ^Texbqbam), 

how  contract  by,  322,  328;  under  Statute  of  Frauds,  1248,  1249. 

LETTEai  OF  ATTORNEY,  by  infant,  whether  good,  930. 

LETTING,  house,  carriage,  etc.,  to  promote  bawdry,  void,  506. 

LEX  FORI,  doctrine  of,  1371,  1403. 
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LEX  LOCI,  doctrine  of.  1371,  1403. 

LIABILITY  OP  AGENT. 
As  depending  on  form  of  contract,  full,  1069-1090. 
By  reason  of  hi$  frauds,  full  1111-1116. 
Other  grounds  of,  full,  1116-1121. 

LIBEL  (See  Bawdt  Libel). 

LIBERAL  CONSTRUCTION,  of  things  favored,  417. 

LICEINSE,  meaning,  1209. 

oral,  not  effectual  against  specialty,  131* 

when  receiving  fee  for,  validates,  286. 

to  recover  trees,  396. 

after  statutory,  thing  may  still  be  made  punishable,  664. 

promise  to  waive  stipulation  viewed  as,  withdrawing,  807. 

alien  enemies  contracting  under,  1000. 

to  auctioneers,  1132. 

to  do  a  thing  on  land,  1292,  1299-1301. 

LIEN  (See  Mechanic's  Lien — Mortgage), 

recovering  money  paid  to  discharge,  216. 

created  by  estoppel,  300,  note. 

taking  of  attached,  impairs  contract,  672. 

waiver  of,  793;  must  remove,  to  change  attorney,  1129. 

of  auctioneer,  1133;  broker,  1136;  factor,  1140. 

what,  requires  writing,  1333. 

LIFE,  oral  promise  to  support  during,  1277;  to  work  during,  1278. 

LIFE  INSURANCE  (See  Insukance  Poucy), 
what  the  contract  of,  590. 
nonfulfillment  of  condition  of,  in  policy,  686. 

LIFE  OR  LIMB,  menace  of,  as  duress,  718. 

LIOHTNINO,  deemed  act  of  God,  593. 

LIKE  SORT,  restricting  general  words  to  things  of,  409. 

LIMITATIONS  (See  Statute  of  Limitationb). 

LIMITED  CAPACITY  (See  Capacity), 

as  partial  insanity,  958,  961,  963.    See  Insane  Pebsoit. 

LIMITING  CARRIER'S  LIABILITY, 

provisions  in  contract,  interpreted  strictly,  411. 

LIQUIDATED  DAMAGES. 
The  provision  for,  in  a  contract  for,  full,  1449-1454. 

LIQUOR,  unlawfully  sold,  items  for,  74. 

LIQUOR  LICENSE  no  protection  against  subsequent  laws,  664. 

LITIGATION,  avoiding,  a  consideration,  57,  58. 

LOAN,  deed  to  secure,  construed  as  irortgage,  173,  196. 
in  aid  of  gambling  contract,  535. 
on  Sunday,  whether  recoverable,  542. 
authority  to,  money,  not  Justify  taking  usurious  interest,  1069. 

LOBBYING,  contracts  for,  499. 

LOCAL  MEANINGS,  of  words,  not  Judicially  recognized,  877. 

LOCALITY,  custom  or  usage  is  restricted  in,  446. 

LOCATE  LAND,  parol  evidence  to,  390. 

LOCATION  OF  RAILROAD,  falsehood  as  to,  is  fraud,  665 

LODGING-ROOM,  contract  for  letting,  whether  oral,  1302. 
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LORD'S  DAT  (See  StmDAT). 
Contracts  violative  of,  full,  636-546. 
notice  on.  of  rescission,  832. 

part  payment  on,  as  to  Statute  of  Limitations,  1363. 
contract  on,  valid  where  made,  good  everywhere,  1376.  ■ 
money  falling  due  on,  when  payable,  1438. 

LOST  DBE2D,  how  when  not  recorded,  394. 

LOST  GOODS,  duty  to  restore  to  owner,  351,  note. 

L0TTE3RY,  loan  to  aid  in  unlawful,  535,  and  see  529 
after  licensed,  may  be  prohibited,  564. 

LOTTERY  TICKET,  goods  held  under  unlawful,  635. 

LOVE  AND  AFFECTION,  aa  consideration,  42,  43, 

LUCID  INTESRVAU  insane  person  may  contract  in,  959. 

LUMBER,  is  not  real  estate,  1294. 

LUNAR  MONTH,  what  is  a,  1339. 

LUNATIC,  is  person  insane,  as  to  contract,  958.    See  Insaitb  Pebsoi^ 

LYING  IN  TRADE,  what  permissible,  664« 

BIACKINB,  contract  for  contriving  a,  may  be  oral,  1316,  notei 

MACHINERY,  put  in  part  into  a  building,  then  burned,  588. 

MADE  CERTAIN,  what  can  be,  is  certain,  416. 

MAIL-CARRIER,  liability  of,  for  stolen  money,  63. 

MAILS  (See  Post  Office), 

contracts  interfering  with  carrying,  503. 

MAINTENANCE,  contracts  involving,  497. 

makes  choses  in  action  unassignable,  1179. 

MAJORITY,  age  of,  and  how  computed,  893,  894. 

attaining,  as  to  avoiding  contract,  937,  938,  941. 

MAJORITY  OF  PETRSONS,  the,  executing  agency,  1088,  1089. 

MALUM  PROHIBITUM,  contract,  not  valid,  471. 

MALUM  IN  SE,  contract,  not  valid.  471. 

or  not,  as  to  contract  to  violate  foreign  law,  1387. 

MAN  OR  WOMAN,  wager  whether  one  was  a,  531. 

MANNER  AND  FORMS  (See  Formalities). 
Of  contract  by  agent,  full,  1069-1090;  namely,  as  to  specialties,  1070. 
1071;  as  to  simple  contracts,  both  oral  and  written,  1072-1090. 

MANNER  OF  PAYMENT,  not  impair  contract  by  changing,  667. 

MANNER  OF  PERFORMANCE,  waiver  of,  795. 

MANUFACTURE,  one  may  agree  to,  for  only  particular  person,  518. 
waiver  of  latent  defect  in,  801. 
not,  "goods,  wares,  and  merchandise,"  oral  agreement  to,  1316. 

MANUFACTURED  ARTI(3LBS, 

one  authorized  to  sell,  may  warrant,  1063. 

BiANUFACTURBR,  how,  may  restrict  self,  518. 

MAPS,  considered  in  interpreting  contract,  382. 

"MARGINS"  (See  On  Margin), 

meaning,  dealings  in,  534,  535. 

MARINE  INSURANCE  (See  Insxtrancb) . 
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HARK,  Blgnature  by,  345. 

HARRIAOE  (See  Oonsidebation — ^Pbiob,  Etc.)- 
Property  riglUs  resulting  from,  and  difficulties  of  their  adfustmmU 
by  law,  full,  947-954. 
as  consideration,  67,  1267;  presumption  of,  261,  263. 
registry  laws  not  extend  to  conveyances  by,  809. 
promise  of,  as  pay  for  illicit  commerce,  509,  511. 
promise  to  procure,  511. 

how  as  to  law  impairing  obligation  of  contract,  557. 
infant  bound  by  requirements  of,  906. 

of  female  principal,  terminates  agency,  1056;   bow  of  female 
agent,  how  of  single  man,  1056. 

MARRIAOB  BROCAGE,  contract,  void,  511. 

MARRIAGE  OF  FEMS^  gives  escrow  effect  from  first  delivery,  359. 

MARRIAGE  LAW.  void  and  voidable  in,  619. 

MARRIAGE  PROMISE,  release  from,  a  consideration,  67,  note, 
between  married  persons,  680;  infant  and  adult,  616. 
voidable  by  infant,  925;  what  a  breach,  1429. 
whether  and  when,  in  writing,  1271,  1275. 

MARRIAGE  SBTTLEMBNT  (See  Ante-Nuftial  Oontbacts), 
validity  of,  and  whether  in  writing,  1269,  1270,  1276. 

ICARRIBD  INFANT,  deed  by,  whether  void,  926. 

MARRIED  WOMB^  (See  Husband  Ain>  VTm). 
Contracts  Ity,  full,  947-954. 

whether  bound  by  contract,  29;  recognizance,  148. 

estoppel  in  lease  by,  268. 

devise  to,  powers  contrary  to  law,  388. 

bond  of,  void,  613,  note. 

may  be  agents,  1035. 

MASTER,  cannot  assign  to  another  his  apprentice,  1182. 

MASTER  AND  SERVANT  (See  Agxht). 

MATBRIAIf,  falsehood  must  be,  to  vitiate,  652. 

for  contract  to  be  reformed,  mistake  must  be,  711. 
distinction  of,  and  immaterial,  as  to  alteration  in  contract,  761. 

BIATERIALS,  on  what,  write  contracts^  110,  340. 

MATERIALS  AND  LABOR, 

whether  "goods,  wares,  and  merchandise^"  1316. 

MATTER  IN  PAIS, 
Estoppel  JfVf  Hlh  280-810.    See  In  Pais. 

MAXIMS,  what  can  be  made  certain  Is  certain,  416. 

nemo  ex  proprio  dolo  consequitur  actionem,  642. 

ubi  Jus  ibi  remedium,  864. 

he  who  seeks  equity  must  do  equity,  970, 

qui  facit  per  alium  faclt  per  se,  1026. 

the  whole  of  a  thing  comprehends  each  particular  part,  1168. 

MAYHEM,  menace  of»  as  duress,  718. 

MEANING     OF     CX>NTRAOT     (See     Intebpkbtatxon  —  Ungbbtain  — 

WOBDS), 

misapprehension,  346;  reforming  for  mistake  of,  705. 
MEANING  AND  EFFECT,  distinguished  in  interpretaticm,  366. 
MEANING  UNCE21TAIN,  no  contract,  117.  316.  390. 
MEANINGLESS  WORD,  rejected  In  interpretation,  386. 
MEANS  (See  Indibbot  Msans). 
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MBCHANIC*S  LIEN,  an  implied  contract,  192,  note. 

MEDICAL  AID,  in  emergency,  231. 

MEDICAL  ATTENDANCE,  a  necessary  for  infant,  909. 

MEDICAL  PRACTITIONER  (See  Physician). 

MBMBBSRS  OF  CORPORATION,  contracting,  1022. 

MEMBERSHIP,  as  giving  authority  to  bind  associates,  1167-1169, 1162. 

MEMORANDA,  written,  as  parts  of  oi^  contract,  168,  180. 

MEMORANDUM  OR  NOTE. 
Required  ly  Statute,  of  Frauds,  full,  1242-1249. 

the,  in  sales  of  personalty  under  Statute  of  Frauds,  1322. 

MENTAL  WEAKNESS,  fraud  and,  impairing  contract,  786. 

MERCANTILE  PAPER  (See  Negotiable  Pafeb), 
rights  in,  after  altered,  750. 
how  far,  binds  infant,  925. 
"month"  in,  computed  as  calendar,  1339. 
falling  due  on  Sunday,  when  payable,  1488. 
at  what  time  bring  suit  on,  1439. 

"BiERCHANDISE,"  meaning,  in  Statute  of  Frauds,  1315,  1316. 

MERGER,  of  old  contract  in  new,  68,  768. 

of  simple  contract  in  special ty«  129;  ezoepticm,  129,  note, 
release  from  contract  by,  876. 

METES  AND  BOUNDS,  controlling,  in  deed  of  land,  408. 

METHODS  OF  CONTRACTING  (See  Fokmalities). 
By  corporation,  full,  1014-1028. 

MIDNIGHT,  day  begins  and  ends  at,  1340* 

"MILL,"  meaning,  in  deed,  251. 

MINDS  IN  ACCX>RD  (See  Consen't— Fraud — Mutual  Consdit)^ 
in  contract  under  Statute  of  BYauds,  1248. 

MINGLING,  of  impediments  to  consent  in  contract,  733. 
of  capacity  and  incapacity,  in  infant,  895. 
of  drunkenness  and  frauds  983. 

MINING  RIGHT,  whether  orally  conveyed,  1296. 

MINISTERIAL  POWER,  may  be  delegated,  1067. 

MINOR  (See  iNPAirr), 

enforcing  pay  for  serrices  yiolative  of  statute,  472,  482. 

MINORITY,  no  ratification  during,  941. 

MISDESCRIPTION,  at  sale,  through  mistake,  701. 
correcting  in  deed,  709. 

MISFEIASANCE,  agent  liable  for  own,  1117,  note. 

MISLEAD,  design  to,  in  estoppel,  295. 

MISREPRESENTATION  (See  Fraud), 

element  in  estoppel,  286-291;  acting  on,  296. 

whether,  fraud  or  mistake,  640. 

as  element  in  fraud,  650,  651,  663,  664. 

MISTAKE    (See  Aooideitt — Carelessness — Ignobaitcb). 
Of  law  or  fact,  full  461-466. 

In  the  contract,  full,  693-714;  namely,  the  doctrine  at  kmOf  696-706; 
reforming  and  rescinding  in  equity,  707-713. 
impairing  compromise,  58. 
as  to  existence  of  thing,  70. 
absence  of,  on  failure  of  consideration,  72. 
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MISTAKE— con. 

seal  omitted  by.  111 

orally  showing  written  contract  void  for,  ITL 

effect  of.  in  estoppel,  293,  294. 

of  fact,  not  of  law,  yalldatins  unlawful  contract.  48L 

as  to  existence  of  thing,  avoids  contract,  587. 

viewed  aa  fraud,  661,  662. 

correcting,  in  written  contract,  752,  note. 

to  correct,  equity  changes  rule  as  to  survivorship,  864. 

MISTAKE  OF  FACT,  when,  validates  Illegal  contract,  216. 
money  paid  under,  recover  back,  632. 

MISTAKE  OF  LAW,  all  presumed  to  know  the  law,  462,  63L 
not  recover  back  money  paid  under,  631. 
whether,  vitiates  contract  704,  705. 

MODIFIED  (See  Altbbjnq  gf  Contract), 
how  specialty  is,  133. 

BiONDAY,  when  money  falling  due  on  Sunday,  pasrable  on,  1438. 

MONET  (See  Recover  Back), 

as  consideration,  41,  45,  46. 

suit  to  regain,  from  tort-feasor,  186. 

paid  on  Sunday,  discharges  debt,  546. 

promise  to  pay,  under  duress  of  goods,  725. 

one  must  pay  in,  after  breaks  promise  to  pay  in  other  thing,  786. 

whether,  a  necessary  for  infant,  914. 

infant  having,  whether  charge  self  for  necessaries,  915. 

corporation  may  borrow,  1011. 

on  promise  to  pay,  whether  must  be  demand,  1437. 

MONET  ON  DEPOSIT,  accepted,  not  dispute  title,  807. 

MONOMANIAC,  insane  person  as  to  contract,  958.    See  Insane  PEitsoN. 
not  every,  deemed  Insane,  963. 

MONOPOLT,  odious,  513;  bargains  to  create,  523. 

MONTH,  what  lunar,  what  calendar,  which  in  contract  1339. 

MONUMENTS,  effect  of,  in  deed  of  land,  408. 

MORAL  DUTT   (See  Legal  Duty). 

MORAL  INNOCENCE,  effect  of,  on  legal  fraud,  660-663. 

MORAL  OBLIGATION,  as  consideration,  basis  of  legal  promise*  when, 
44. 

MORALITT,  contracts,  contrary  to,  invalid,  505-512. 

MORALS  (See  Gkx)D  Morals). 

promise  without  consideration  binding  in,  lOL 
how  protected  by  law,  505. 

MORE  THAN  ONE  CONTRACTT,  in  one  writing.  166. 

MORTGAGE,  oral  evidence  to  except,  out  of  covenants,  169. 
by  deed,  with  oral  defeasance,  173,  195. 
signed  without  reading,  346. 
to  secure  both  legal  and  illegal,  487. 
giving,  on  Sunday,  538;   corporation  may,  1011. 
one  partner  cannot,  firm's  land,  1151. 
right  of  suit  on  promise  in  deed  to  pay,  1220. 
governed  by  law  of  place  where  land  lies,  139S. 

MORTGAGEE,  right  of,  to  sell,  1051. 

MOTIVE,  and  consideration,  compared,  37. 

MOVE  AWAT,  what  agreement  to,  good,  478. 
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MUNICIPAL  CORPORATIONS,  bound  by  estoppel,  810. 
contracting  through  agent,  993,  994. 
negotiability  of  bonds  hi,  1187. 
whether  limitations  statutes  run  against,  1S65. 

MUTUAL,  whether  mistake  must  be,  702,  703. 

MUTUAL  confidence:,  influence  of,  in  iuTalidating  contract,  740. 

MUTUAL  CONSENT  (See  Consint). 
A$  element  in  contract,  full,  312-334;  namely,  by  mutual  written  or 
spoken  words,  315-320;  5y  offer  accepted  in  terms,  321-329;  by 
offer  acted  upon,  330-333. 
Rescinding  contract  hy,  full,  812--822. 

want  of,,  in  fraud,  638;  in  mistake,  693. 

partial  rescission  by,  836. 

doctrine  of,  avoids  contracts  of  insane  persons,  956. 

memorandum  under  Statute  of  Frauds,  not  a  substitute  for,  1246, 

1248. 
no,  contrary  to  law  of  place  where  given,  1888. 

MUTUAL  DEFAULT,  implies  rescission,  816. 

MUTUAL  FAULT,  no  redress  in,  489. 

MUTUAL  KNOWLEDGE,  parties',  as  element  in  Interpretation,  371. 

MUTUAL  MISTAKE,  avoiding  contract,  587. 
contracts  reformed  for,  707,  708. 

MUTUAL  PROMISEES  (See  Mutual  Consent). 
Effect  of,  as  consideration,  full,  76-79. 
construed,  or  not,  as  dependent,  40L 
as  consideration  for  wager,  632. 
how  contract  by,  rescinded,  818. 
of  marriage,  valid,  1271. 

MUTUAL  WRONG,  parties  In,  627-629. 

MUTUALITY,  when  essential,  78;  in  estoppel,  268. 
interpretation  leans  to,  in  contract,  417. 

K 

NAME  OF  AGENT. 

one  carrying  on  business  in,  liable  for  his  contracts,  1059. 

NAME  OF  FIRM,  right  of  purchaser  to  use  old,  620,  note. 

NAME  OF  MAKER,  how  the,  in  specialty,  116. 

NAMES  OF  PARTIES  (See  Signatube). 
Suit  in  what,  after  assignment,  full,  1177-1199. 

in  specialties,  116,  117;  in  the  signature,  343. 

in  written  contract,  identified  orally,  874. 

how,  when  subscribed  by  agent,  1071,  1072. 

in  contracts  by  firm,  and  how  sign,  1149,  1150. 

NARROWER  EXPRESSIONS,  interpreted  as  limiting  wider,  406. 

NATURAL  EQUITY,  how  far  law,  1463-1466. 

NATURE  OF  AGENCY,  as  indicating  powers  of  agent,  1066. 

NATURE  OF  AGREEMENT,  considered  in  interpretation,  401. 

NATURE  OF  FALSITY,  in  fraud,  659. 

NATURE  OF  THINGS,  laws  contrary  to,  void,  669. 

NATURE  OF  TRANSACTION. 

to  be  considered  in  interpretation,  397. 
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NSCBSSARIES  (See  Inpaitt — Ins  aits— Mabbied  Women). 
InfanTa  liability  for,  and  tohat  are,  full,  906-916. 

recognizance  as,  148;  law's  promise  to  pay  for,  183,  note,  188. 
medical  aid  as,  231;  to  Tarioos  classes  of  persons,  232-237. 
insane  person  liable  for,  968. 

NECESSARY  POWERS,  collateral,  implied  from  express,  1060. 

NECESSITIES  OF  BUSINESS, 

extending  infant's  power  of  contract,  921. 

NECESSITY,  glTing  escrow  relation  to  first  delivery,  359. 
as  excusing,  590,  609.    And  see  Impossible. 
authorizing  appointment  of  subagent,  1067. 

"NECESSITY  OR  CHARITY,"  as  to  Sunday  contracts,  541, 

NETBD,  interpretation  only  for  cases  of,  379. 

NEX^ATIVE  PROPOSITIONS,  not  prove,  by  cited  cases,  920,  note. 

NEGLE3CT,  agent  answerable  to  principal  for,  1121. 
may  be  a  breach  of  contract,  1435. 

NEGLECT  OF  DUTY,  promise  of  indemnity  for,  ill,  485. 

NEGLIGENCE    (See  Cabelessness) , 

in  estoppel,  294;  in  signing  bill,  estops,  648. 
how,  in  taking  forgeries,  700. 

NEGLIGENT  PERSON,  inferior  in  rights  to  vigilant,  672,  note,  673. 

NEGOTIABILITY,  altering  by  adding  words  of,  751. 

NEXJOTIABLB  (See  Bill — ^E^bomissoby  Note). 
What  choaes  in  action  are,  full,  1184-1189. 
meaning  and  effect  of,  1189. 

NEGOTIABLE  PAPER  (See  MIebcantile  Pafeb)» 
assignee  of,  executed  in  fraud,  647-649. 
fraudulently  obtained,  holder's  rights  in,  674,  676. 
obtained  by  duress,  728. 
altered,  then  restored,  756. 

corporations  have  power  to  issue,  1009,  1013,  note, 
how  suit  on,  may  be  brought  the  day  it  falls  due,  1439 

NBGJOTIATIONS,  mere,  no  contract,  324. 

NEIGHBORHOOD,  law  local  to,  is  custom,  446. 

NEW  (X>NSIDERATION  (See  Considebation ) , 

rendering  contract  good  when  old  imperfect,  85,  86. 

NEW  CONTRACT,  substituting,  for  old,  614,  846. 

NEW  IDEAS,  language  flexible,  to  permit  expression  of,  428 

NEW  PROMISE,  effect  of,  after  limitations  bar,  1359,  1360. 

NEW  STATUTE,  not  validate  contract  ill  under  old,  479. 

NEW  TERMS,  acceptor  of  ofter  introducing,  323. 

NEW  TRANSACTION,  presumed  on  same  basis  as  former,  457. 

NEW  WORDS,  when  courts  Judicially  recognize,  877. 

NINE,  age  of,  as  to  dower,  946. 

NON  COMPOS  MENTIS  (See  Insane  Pebbon) 
inability  of,  to  contract,  958. 

NON-EXISTENCE  OF  THING,  in  contract,  species  of  impossible,  684. 
rendering  contract  void,  587,  588. 

NON-EXISTING,  contract  about  what  is,  695. 

NON-EXISTING  PERSON,  contract  with,  void,  886. 

NON-EXISTING  THING,  no  conslCeraUon.  70. 
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NON-FEASANCE. 

compared  with  misfeasance,  as  to  agent's  liability,  1117,  nota 

NON-^rUDICIAIi  DAY,  Sunday  Is,  536. 

NONSUIT,  not  work  estoppel,  270. 

NOTE  (See  Commebciai.  Pafkb — ^Pbomissost  None), 
payable  in  specific  articles,  how«  1486. 

NOTE  OR  MKMORANDTTM. 
Required  hy  Statute  of  Frauds,  full,  1242-1249. 

the,  in  sales  of  personalty  under  Statute  of  Frauds,  1822. 

NOTES  AND  BILLS  (See  Bnx  of  EIxohakos), 
must  be  in  writing,  1332, 1335. 

NOnCB  (See  Knowledge), 

of  withdrawal  of  ofter,  326. 

of  rescission,  681,  817,  832;  effect  of,  to  agent,  1028. 

on  termination  of  agency,  1105;  dissolution  of  partnership,  1148. 

when,  of  assignment,  1180. 

promise  to  pay  in  seven  days  after,  how  compute,  1341. 

NOTICE  OF  PROCEEDINGS,  party  entitled  to,  may  waive,  793. 

NUISANCE!,  violations  of  Lord's  day,  as,  536. 

NUMBERED  DAYS,  how  oompute,  in  contract,  1341. 

NURSING,  a  necessary  for  infant,  909. 

o. 

OATH,  estoppel  to  deny  truth  of,  289. 

OBLIGATION,  meaning,  109;  of  contract,  565. 
void  in  law,  no  consideration,  70.     . 
one  under,  acquires  what  rights  by  paying,  213. 

OBLIGATION  OF  CONTRACTS. 
Constitutional  protection  of  the,  full,  550-576;  namely,  general  doO' 
trine,  551-554;  the  parties  and  the  contract,  555-564;  the  laws 
under  which  the  contract  is  made,  5C5,  566;  subsequent  laws 
as  impairing  or  not  the  obligation,  556,  note,  567-575. 
internal  management  private  corporations,  559,  note. 
not  impaired  by  diminishing  salary  or  abolishing  office,  208. 

OBLIGATORY,  governmental  contracts  are,  on  government,  989. 

OBLIGEE  (See  Names  of  Pabties), 

when  blank  for  name  of,  vitiates,  1167;  how  validate,  1168,  1170. 

OBSCURITIES,  in  written  contract,  whether  illume  orally,  375,  390. 

OBSTACLES,  what,  not  excuse  non-performance,  591. 

OBSTRUCTING. 

Administration  of  justice,  contracts,  full,  491*497. 

OBSTRUCTING  PERFORMANCE,  breaks  contract,  1431. 

OCCUPATION,  infant's,  as  to  necessaries,  909. 

ODIOUS,  fraud  and  deceit,  are,  641. 

ODIOUS  OR  FAVORED,  distinction  of,  in  interpretaUon,  417. 

OFFER,  without  acceptance,  not  binding,  78,  321. 
mistake  in  making,  accepted,  702. 
making,  as  foundation  of  suit,  1433. 

OFFER  ACCEFTBD. 

Contract  by,  fun,  321-^29. , 
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•OFFEJR  ACTED  UPON. 
Contract  J>y,  full,  330-333. 

OFFICE,  duty  to  accept,  208. 

legislature  may  abolish,  208. 

contracts  concemioig.  498-600. 

contracts  to  bestow  profits  of,  498;  for  appointment  to,  498. 

OFFICER,  OFFICERS,  public,  when  entitled  or  not  to  pay,  207,  208. 

indemnity  to,  483,  485. 

contracts  to  Influence,  499,  500. 

bargains  with,  as  to  official  acts,  600. 

legislation  may  modify  or  abolish  salaries  of  public,  562. 

official  acts  of  what,  void,  613,  note. 

government  contracts  through  Its,  992. 
corporation  may  contract  by  its,  1017. 

contracting  with  corporation,  1022. 

presumed  to  have  done  his  duty,  1126. 

OFFICER  OF  COURT,  attorney  is,  1125.    See  Attobuxt-at-Law. 

OFFICERS'  FETES,  bargains  concerning,  47. 

OFFICERS  OF  GOVERNMENT  (See  Govern mekt). 
Contracta  by  and  with,  full,  988-996. 

OFnCIAL  CHARACTER,  presumptions  from,  1126,  1127. 

OFFICIAL  CONDUCT,  bargains  to  influence,  499. 

OLD  CHARTER,  how  interpret,  377. 

OLD  CONTRACT,  when  consideration  for  new,  768 

OMISSION,  in  written,  when  orally  supplied,  175. 
of  signatures,  348;  of  word,  383. 

"ON  DEMAND,"  promise  to  pay  money,  how,  when  pay,  1437. 

"ON  MARGIN,"  meaning  of,  377. 

ONE  PARTY,  mistake  only  in,  701. 

ONE  SIDE,  contracts  performed  on,  as  to  Statute  of  Frauds,  128S. 

ONE  OF  TWO  THINGS,  one  impossible,  how,  606. 

election,— by  which  party,  785,  1435. 
OPEN  TO  INSPEX3TI0N,  or  not,  qualities  of  goods,  664. 
OPERATION  OF  LAW  (See  Law— Lbqal  EFracxr). 

Release  hy,  full,  867-878. 

Assignment  by,  full,  1196-1198. 
OPERATIVE,  contract  to  be  made,  by  interpretation,  891.  392. 
OPINION,  expression  of,  as  fraud,  665. 
OPPRESSIVE  CONTRACT,  whether,  void,  478. 
"OPTIONS,"  moaning,  dealings  in,  534. 
"OR,"  may  be  interpreted  as  "and,"  383. 

ORAL  (See  Parol), 

infant's,  ratification  of  written,  944. 
discharge  of  sealed  agency,  1050. 

ORAL  AGREEMENT,  eftect  of  mistake  in  reducing,  to  writing,  707. 

ORAL  ALTERATION,  clause  in  written  contract  forbidding,  767. 

ORAL  AUTHORITY  (See  Blanks  and  Fillings— Pabol) , 

writing  may  be  by,  1049;  blanks  filled  by,  1168,  1173. 

ORAL  CONSENT,  in  lieu  of  signing,  342. 
not,  under  Statute  of  Frauds.  342. 
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ORAL  CONTRACTS  (See  PABOii-— Simplb). 
Explained,  full,  151-161. 

law-created  contract  not,  199. 

no  formalities  required  in  making,  336. 

ill  because  not  written,  good  when  performed,  634. 

within  Statute  of  Frauds,  whether  void  or  voidable,  1238,  132S» 

performable  within  year,  good  after,  1284. 

good  where  made,  valid  elsewhere,  1375. 

invalid  where  made,  everywhere  invalid,  1384. 

ORAL  CONVEYANCE,  estoppel  making,  good,  301,  309,  1237. 

ORAL  ESTOPPEL,  not  limited  by  Statute  of  Frauds,  309. 

ORAL  EVIDENCE  (See  Pabol  Evidence), 
of  consideration,  75;  how  of,  171-178. 
not  contradict  written  contract  by,  169,  170,  176. 
when  court  will  construe,  175. 

what,  to  supplement  memorandum  under  Statute  of  Frauds,  1249. 
whether  show  place  of  performance  by,  1392. 

ORAL  LICENSE  (See  License), 
not  supersede  specialty,  131. 

ORAL  PROMISE,  consideration  for  written,  76. 

ORDEIR  (See  GtOVernmental  Obdeb). 

ORDER  OF  PATETE,  how  sue  on  promise  of  payment  to,  1179, 1184-1189^ 

ORDER  OF  SOCIETY, 

Sunday  contract  as  "labor"  disturbing  the  good,  539. 

"ORDINARY  CALLING,"  Sunday  contracte  within,  538. 

ORDINARY  care:,  in  fradulent  contract,  655. 

ORDINARY  COURAGE,  in  duress,  719. 

ORE,  whether  real  or  personal  property,  1295. 

ORIGINAL  OBLIGATION, 

executor's,  not  within  Statute  of  Frauds,  1254. 

"OTHER,"  effect  of  word,  in  Statute  of  Frauds,  1258,  1261,  1266. 

0VE7RRULED,  when  case  is  not  deemed,  50,  note. 

OVEIRRULING  DECISIONS,  whether  impairs  contract,  569. 

OVERT  ACT,  acceptance  of  offer  must  be  by,  329. 

in  conspiracy,  521;  Indictable,  not  suable  before,  committed,  1202. 

OWN,  one's  power  over  his,  1200. 

OWN  DETBT, 

oral  promise  to  pay,  though  discharging  another's,  1259,  1263.' 

OWN  FRAUD,  one  cannot  rely  on  his,  683,  691. 

OWN  INSANITY,  one  may  allege  his,  971. 

OWN  NAME,  agent  contracting  in,  holden,  1077. 

OWN  SIGNATURE,  when  binds,  though  others  not  sign,  348. 

OWN  WRONG,  when  allege,  489. 

OWNER,  effect  on  charter  party  of  agent  describing  himself  as,  1084. 

OWNERSHIP  (See  Special  Ownebship), 

not  denying  or  admitting,  in  estoppel,  298,  299. 

of  money  borrowed  on  Sunday,  542. 

is  transmitted  by  voidable  sale,  618. 

infant's,  implies  what  rights,  911;  is  competent  to  have,  923. 

transmissible  by  insane  person,  975. 

special,  in  auctioneer,  1133. 

equitable,  legal  title  in  another,  1216. 

all  agreements  affecting,  in  land  must  be  In  writing,  1292. 
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P. 

PAPER  OR  PARCHBCESNT,  specialty  on*  110;  simple  oontnet,  S40. 

PARDON,  contracts  to  procure,  602. 

PARENT  (See  Fathkb), 

duress  of,  on  child's  contract,  727. 

PARENT  AND  CHILD  (See  Izttant), 

father's  release,  74,  note;  bargainings  between,  230. 
necessaries  for  child,  90;  services  and  board  between,  223. 
father  recoTer  for  child's  services  ylolatln^:  statute.  If  Ignorant. 
482. 

PAROL  (See  Oral), 

meaning,  27;  resulting  trusts  established  by,  194. 
contracts  by,  explained,  25-27,  158,  159,  180. 
written  contract  not  varied  by,  75,  169,  17& 
*  corporation  may  contract  by,  1016. 

PAROL  AGREEMENT,  to  be  reduced  to  writing,  819. 

PAROL  AUTHORITY  (See  Oral  AuTHoarrY), 

to  fill  blank.  In  specialty,  1168-1171;  in  simple  contract.  117|» 
1174. 

PAROL  CONDITION,  attached  to  what  writing,  good,  357. 

PAROL  CONTRACT  (See  Obait-Simple), 

explained,  26,  27;  distinguished  from  specialty,  104. 

PAROL  E7VIDENCE  (See  Obal  Evidence), 

how  far  explain  written  contract  by,  870-377. 

ambiguities  removable  by,  390. 

where  consideration  contractual,  76. 

to  show  principal  as  party.  In  contract  by  agent,  1084. 

PAROL  FACTS,  aiding  Interpretation  of  writing  by,  872.        < 

PAROL  WRITTEN,  compared  in  interpretation  with  specialty,  426. 

PART,  PARTS,  rescission  cannot  be  In,  836. 
no  rescission  as  to,  by  Infant,  939. 
whether  assign  claim  In,  1194. 

oral,  within  Statute  of  Frauds,  all  or  partly  performed,  1235. 
remedies  after  performance  in,  1236,  IS 37. 
memorandum  In  materially  differing,  1248. 

PART  AFFIRMANCE,  and  part  rescission,  not,  679. 

PART  ILLEGAL  (See  Illegal), 
invalid  or  not  as  to  all,  487. 

PART  PAYMENT  (See  Payment), 

and  promises  of,  in  discharge  of  all,  50-66. 
meaning  of,  under  Statute  of  Frauds,  1321. 
effect  of,  under  Statute  of  Limitations,  1363. 

PART  PERFORMANCJB,  operating  as  consideration,  87. 
after,  impossible,  588;  where  full  impossible,  605. 
of  oral  agreement  to  sell  land,  1237,  1305. 

PART  RESCISSION,  and  part  affirmance,  not,  679. 

PART  IN  WRITING,  and  part  oral,  164,  168,  172. 

PARTICTULAR  AGENCY,  each,  has  Its  special  rules,  1124. 

PARTICULAR  AGENT, 

promise  to  serve  one  while  employing  a,  oral,  128L 

PARTICULAR  CLAUSE,  restraining  general,  in  interpretation,  40f. 
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PARTICULAR  TERMS,  implications  from  interpretation  of,  250. 
PARTICULAR  WORDS,  of  contract,  as  to  computation  of  time,  1342. 
PARTIES    (See  Aqkst  —  Assionobs   and  Assignees  —  Cobpobation  — > 

CbITOITOB   —    DBUNKBNNESS    —    FOBEIGN     GOVEBNMENTB    — 

GovebnMent  —  Infant  —  Insane  Pebson  — Mabbied  Women 

— ^Pabtnebship — ^Thibd  Pebson^— Uninoobpobatb  Associations). 

Between  what,  not  permiaaiUe  to  impair  obUgcUion  of  oontrActa,  full, 

655-664. 
Bffect  of  fraudulent  contract  as  between  the,  full,  678-69L 
In  general  of  t?ie,  full,  880-891. 
In  simple  contracts  by  agent,  full,  1074-1087. 

who  and  how  many,  29. 

consideration  must  concern  the,  60. 

where  both  bound  or  neither,  78. 

how  far,  bound  by  their  deed.  274. 

not  less  than  two,  both  bound  or  neither,  818. 

only  part  of  the,  signing,  348. 

effect  of  interpretations  by  the,  412. 

who  are,  in  specialties,  426. 

law  and  equity  differ  as  to  the,  427. 

usage  between,  in  contract,  447,  467,  458. 

to  suit,  new  laws  determining  the,  not  impair  contract,  572. 

mutual  relations  of  the,  in  fraudulent  contracts,  671,  et  seq. 

altering  contract  as  to,  751. 

both,  in  default,  as  rescission,  816. 

to  suit,  substitution  of,  on  death,  859.    . 

persons  without  interest  may  be,  in  suit,  878. 

who,  in  suit  for  goods  sold  at  auction,  1133. 

three,  in  contract  of  suretyship,  1267. 

PARTIES  IN  FAULT  (See  Plaintift), 

both,  law  aid  neither,  627;  less  in  fault,  628,  629. 

PARTIES'  NAMES,  how,  in  specialties,  116,  117. 

PARTITION  (See  Division  Lms), 

by  infant,  918;  of  fruits  of  illegal  bargaining,  489. 

PARTNER,  holding  out  one  as,  or  pretending  to  be,  288. 

falsifying  as  to  stock  taken,  must  make  representation  good,  684. 

rights  of  surylying,  863,  864;  discharge  from  one,  875. 

bond  by  one,  merges  simple  contract  debt,  876 

how  execute  agency,  1089. 

each,  is  agent  for  the  rest,  1144. 

one,  signing  contract  for  all,  1149,  1151,.  1152. 

law  of  State  of  suit  determines  whether  party  is,  1406. 

PARTNERSHIP  (See  Unincobpobate  Associations). 
How  persons  in,  contract,  full,  1143-1153. 
law  of,  deilnee  contract  of,  440. 

whether  death  dissolTes,  862;  giving  notice,  858,  note, 
infant's  money  put  into,  his  liability  for  debts  of,  921,  nota 
dissolution  of,  terminates  agency,  1056. 
contract  binding,  when,  1089,  note, 
unincorporate  association  as  a,  1156. 
not  organized  for  trade,  1145,  note, 
as  to  sealed  instruments,  1151.  note. 

PARTNERSHIP  AOREEICESNT,  infant's,  voidable,  925. 

PARTNERSHIP  ARTICLES,  what  oral  explanations  of,  176. 
as  authorizing  contracts  under  seal,  1151,  1153. 

PARTS  OF  CONTRACT,  where  more  than  one,  differing,  424. 
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PARTY  (See  Thibd  Pebson). 
Release  or  discharge  of  one,  availaJ)le  to  aucdher,  fuU,  667-878. 
in  wrong,  not  complain  of  other's  wrong,  489. 
duress  must  be  to  the,  727. 
alteration  of  written  contract  by,  755. 
not  consenting,  discharged  by  alteration  of  contract,  765. 
one,  wrongfully  rescinding  contract,  837-841. 
may  allege  own  insanity,  971. 

whether  one  can  be  both,  and  agent,  or  agent  for  opposite,  1039. 
agent  for  opposite,  to  fill  blanks  in  simple  contract  in  writing:, 

1174. 
signing  by  one,  under  Statute  of  Frauds,  1246. 

"PARTY  OP  FIRST  PART,"  interpret  "party  of  second  part."  383. 

PARTY  LESS  GUILTY,  when  redress  for,  489. 

PARTY  SPEAKING,  how  construe  words  of,  414,  421. 

PAST  CONSIDEJRATION,  good  or  not,  86,  90-93;  illustration,  93,  note. 

PATENT  (See  Void  Patent), 

no  consideration,  if  void,  70;   further  of  valueless,  73. 
whether  doctrines  as  to  restraint  of  trade  extend  to,  517,  noteL 

PATENT  AMBIGUITY,  in  contract,  how  interpretation,  375. 

PATENT  DB7FECT,  in  thing  bargained  about,  €64. 

PATENTED  ARTICLES,  "reasonable  space"  for  sale  of,  517,  note^ 

PAUPE31,  one  relieved  as  a,  not  compellable  to  pay,  209. 

PAY,  buying  goods  meaning  not  to,  667. 

PAY  OVER  MONEYS,  of  principal,  agent  must,  1121. 

PAYMENT  (See  Breach — Indetebminate  Values — Manneb  or  Pay- 
ment— Past  Payment — Pebfobmancs — Plage), 

for  gift,  not  compellable,  89. 

voluntary,  of  another's  debt,  211. 

receiving,  affirms  sale,  299. 

on  Sunday,  discharges  debt,  546. 

altering  contract  as  to  time  or  place  of,  751. 

threat  to  withhold,  not  duress,  723. 

election  between  methods  of,  786. 

accepting  something  else  as,  852. 

in  part,  discharging  or  not,  874. 

to  one  joint  promisee,  875;  to  infant,  921;  to  agent,  1029. 

in  creditor's  counting-room,  to  one  only  apparently  authorized, 
1101. 

presumption  from,  of  bills  contracted  by  one  as  agent,  1104. 

whether  auctioneer  may  receive,  1133;  broker,  1136. 

not  divide  debt  for,  1194;  presumed  from  what  lapse  of  time, 
1351. 

PEACE,  effect  of,  on  contracts  and  suits  with  enemy,  1000,  1001. 

PECUNIARY  INTEREST,  in  another's  contract,  1214. 

PECUNIARY  VALUE  (See  Value). 

PEDDLING  UNLICENSED,  not  recover  wages  for,  472. 

PEZN,  signing  by  holding  top  of,  another  person  writing,  345. 

PE2NAL  ACTION,  contract  to  compound,  void,  492. 

PENALTY  (See  Liquidated  Damages). 
Provision  in  contract  for  a,  full,  1455-1460. 
relieving  from,  of  recognizance*  147. 
contract  to  do  what  is  subject  to,  not  valid,  47L 
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PENALTY — con. 

election  to  sue  on,  or  covenant,  782. 

infant's  obligation  with,  void,  934. 

interpretation  prefers,  to  liquidated  damages,  1452. 

word,  may  be  construed  as  liquidated  damages,  1452. 

stipulation  for,  not  prevent  spedflc  performance^  1464. 

PENCIL  (See  Lead  Pencil). 

PER  MINAS,  duress,  716. 

FEKFECTEB  CLAIM,  may  be  assigned,  1182. 

PERFORMANCE  (See  Bbeach  and  Pebfobmancb). 
WJiat  impossibilities  excuse,  full,  577-609.   And  see  Impossibui 
perfecting  consideration  by,  78,  85-87. 
may  constitute  also  acceptance  of  offer,  329,  830* 
whether  time  of,  may  be  waived  orally,  771. 
waiver  simultaneous  with,  or  with  request  for,  805* 
rescission  for  failure  of,  826,  827. 
agency  ends  with,  1056;  suit  for  refusal  of,  1425. 
before  time  of,  there  may  be  breach,  1426,  1440. 
place  of,  1391-1393. 
preventing,  breaks  contract,  1431. 

PERILS  OF  SEIA,  insurance  against,  valid,  582. 

PBSRJURY  (See  Oath). 

PETRMIT,  to  insured  to  travel,  breach  of  condition  in,-  586. 

PERPETUAL  SUCCESSION,  corporation  has  capacity  of,  659. 

PBaiPETUITIES,  law  not  permit,  442. 

PERSON,  corporaticm  is  an  artificial,  1003,  note,  1007. 

PERSONAL,  privilege  of  Infancy  is,  936. 

PERSONAL  CONFIDENCE,  death  excuses  doing  what  reels  in,  861. 

PERSONAL  DEFENCE,  Statute  of  Frauds  is,  1324. 

PERSONAL  PROPERTY  (See  Qoaoa — Real  Estate). 
Bargainings  in,  as  to  Statute  of  Frauds,  full,  1308-1325. 
partial  delivery,  1319,  note, 
delivery  of  samples,  effect,  1319,  note, 
partial  payment,  statement,  1320,  note, 
conveyance  of,  by  specialty,  good  without  consideration,  126. 
when  sale  of,  carries  warranty,  243. 
has  no  situs,  convey  under  law  of  other  State,  1397. 

PERSONAL  SETRVICES,  for  public,  as  to  pay,  207. 

contract  for,  not  assignable,  1182;  sickness  or  death,  600,  861* 

PERSONAL  SKILL,  implied  warranty  of,  246,  1416. 

PERSONAL  TRUST,  not  assignable,  1182. 

PERSONALLY  BOUND  (See  Paeties), 

whether  agent  of  government  is,  by  contract,  994. 

PEiRSONALTY,  realty  becoming,  as  to  Statute  of  Frauds,  1293» 
how  governed  by  law  of  place  of  ownership,  1396-1398. 

PETITION  OF  RIGHT,  redress  under,  989. 

PHYSICAL  FORCE  (See  Dubess). 

PHYSICIAN,  rendering  unasked  services  in  emergency,  231. 
agreement  by,  to  permit  one  to  personate  him,  524. 
how,  restrict  his  practice  by  agreement,  617. 
promise  of,  to  send  prescriptions  to  particular  druggist,  618. 
third  person  verbally  promising  to  pay  for  attendance  of,  126X 
held  to  what  skill  and  capacity,  1416. 
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PICTURES,  contracts  for  bawdy,  etc.,  yoid,  508. 

PLACE  (See  Conflict  or  Laws), 

part  payment  at  different,  from  contract,  54. 
of  payment,  altering  contract  as  to,  761. 
considered  in  interpreting  contract,  1382. 
to  pay  money,  what  the,  1437. 

PLiACE  OF  MAKING,  stating,  in  specialty,  114. 
effect  of,  on  contract*  1391. 

PLACE  AND  TIME. 
Bifect  of,  in  contract^  full,  1336-1412;  namely,  time  <u  an  element 
in  the  contract,  1336-1349;     tfie  Statute  of  Limitationt,  ISSIV- 
1367;  the  conflict  of  laws  ms  to  the  place,  1368-1412. 

PLAINTIFF  (See  Both  ih  Fault— Pabtibs). 
Mu9t  do  u>h4U,  hefore  suing  for  defendanVg  breocft,  full,  835,  1418- 
1424. 
one  cannot  be,  and  defendant,  883. 
who,  in  equity,  1193,  1194. 
mnst  be  ready  to  perform,  etc,  1418,  1434. 

PLAINTIFF  IN  WRONG,  law  not  assist,  1203. 

PLAN  OF  THIS  WORK. 
Full  Pref.  and  1-21. 

PLEADED,  limitations  statute,  95;  Statute  of  Frauds,  12S9. 

PLEADING,  PLEADINGS,  formerly  oral,  151. 
how  law-created  contracts  alleged  in«  190. 
what  estoppel  by,  270. 
how  aver  agent's  act  in,  1032. 
how  aver  contract  within  Statute  of  Frauds,  1239. 

POLICE  POWER,  what  is,  pertains  to  State,-  664. 

POLICY  (See  Insttbangb  Policy — Sound  Policy). 

POLICY  OF  LAW  (See  Illboal— Public  Policy— Souiroyj 
meaning,  contract  against,  YOid,  474. 

POUTICAL  DEPARTMENT, 

courts  follow  the,  as  to  recognizing  foreign  government,  998. 

POPULAJl  SEINSE,  language  of  contract  understood  in,  404. 

POSITION  OF  TRUST,  corporaticm  officers  are  in,  525 

POSSESSION  (See  Seisin), 

of  thing  sold,  implying  warranty,  243. 

of  written  contract,  on  and  after  delivery,  351,  352. 

law  creates  from,  duty  to  deliver  to  owner,  851,  353. 

sale  of  thing  not  in,  534. 

transmitted  on  Sunday,  permitted  to  stand,  645. 

of  servant  or  other  agent,  is  principal's,  1030. 

of  thing,  not  authorize  sale,  1062. 

of  buyer  after  sale  of  goods,  1309. 

what  change  of,  under  Statute  of  FYauds,  1319. 

POST  MORTEM  EXAMINATION,  not  a  funeral  expense,  888. 

POST  OFFICE,  withdrawal  of  ofter  made  through,  826,  328. 
putting  writing  in,  as  delivery,  354. 

POSTPONING  EFFECT,  as  condition  of  delivery  of  contract,  367. 

"POUNDS,"  added  in  interpretation,  883. 

POVERTY,  not  excuse  non-performance,  591. 

POWER,  repugnant,  void,  388. 

contracts  by  one  in  another's,  741. 
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POWBDR  OF  ATTORNEY  (See  Aoewct— Agent) 
to  manage  all  lands,  construed,  398. 
general  words  following  specific  in,  409. 
unsealed,  to  sell  lands,  1046. 

to  convey  land,  coupled  with  Interest,  how  after  death,  1054. 
silent  as  to  duration,  how  terminate,  1059. 
to  many  in  speciarterms,  how  executed,  1089. 

POWBIR  OF  SALE,  in  mortgage,  not  revocable,  1051, 

POWERS  OF  AGENT  (See  Agent). 
The  express  and  implied,  full,  1057-1068.  i 

PRACTICAL  OBSERVATION,  not  theory,  U  test  of  insanity,  964. 
PRECEDENCE. 
Of  the  rules  of  interpretation,  full,  419-423. 
of  principles,  concerning  the,  1468. 

PRECEDHINTS    (See  Adjudged  Ca8e&— Judioiai.  Decisions), 
to  be  followed,  11,  238,  1123. 

PREFER  CREDITORS,  whether  debtor  may,  1209. 

PREFERRED  CREDITOR,  government  is  a,  991. 

PRELIMINARIES. 

To  the  reading  of  this  work,  full,  1-21. 

PRELIMINARY  CONTRACT,  when,  not  binding,  319. 

PRESCRIPTION,  meaning  and  effect  of,  444.  I 

PRESENCE,  one's  signature  by  another  in,  345.  I 

effect  of,  as  to  act  in,  345,  1047,  1048,  1151. 

PRESERVATION  OF  ESTATE,  Insane  pay  what  necessary  to/  968. 
whether  infant  bound  for,  as  for  necessaries,  91 L 

PRESUMPTIONS   (See  Created  by  Law). 

Of  meanings,  from  express  contract,  full,  239-256. 

Of  the  fact  of  actual  contract,  full,  257-263. 
that  law  is  known,  462. 

of  agent's  authority,  from  course  of  dealing,  1104  i 

of  payment,  from  delay,  1351.  ' 

PRETENCE  (See  False  Pbetenoe). 

PREVENTING  PERFORMANCE,  defendant's,  1424.  | 

what  damage  for,  1431,  1432. 

PREVIOUS  OBLIGATION,  as  consideration,  93. 

PRICE  (See  CoNsroERATioN — ^Value), 

what  warranty  of  thing  sold  implied  from,  243,  244. 

conspiracy  to  obtain  exorbitant,  523. 

one  avoiding  a  conveyance  cannot  retain  the,  679. 

compared  with  "value,"  as  to  i>ales  under  Statute  of  Frauds,  1317. 

how  compute,  on  sale  of  more  articles  than  one,  1318. 

PRINCIPAL  (See  Agent — Undisclosed  Principal). 
How  far  answerable  for  frauds  of  contracting  agent,  full,  1111-1116. 
contracts  between,  and  agent,  740. 
whether  agent  have  more  than  one,  1037-1041. 
powers  of,  agent  can  have  only  the,  1057. 
whether  responsible  for  subagent,  1067. 
undisclosed,  in  specialties,  1070. 
rights  and  liabilities  of,  in  agent's  contract,  1074. 
agents  holden  when  no,  or  residing  abroad,  1076. 
whether  both,  and  agent,  holden,  1079,  1085. 
parol  evidence  may  show  agent  to  be  acting  for,  1084. 
fraud  on  agent  is  fraud  on  the,  1115. 
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PRINCIPAL— con. 

agent  not  liable  for  contracts  in  name  of,  1119. 

whether  agent  falling  to  charge,  hinds  self,  1119»  1120. 

liabilities  of  agent  to,  1121. 

must  remain  bound  in  suretyship,  1258,  1259. 

if  discharged,  case  not  within  Statute  of  Frauds,  1258. 

PRINCIPLES   (See  Coitfijct  of  PaiNCiPLBa — ^Lbdal  Doctbins— I^boai. 
Pbinciples — ^RsASONS  OF  Law), 
as  law,  14,  19;  applying  the,  692,  1469,  1470. 
determining  parties,  in  simple  contracts  by  agent,  1074. 
antagonizing  one  another,  1466-1468. 
means  for  calling  to  mind  the,  1470. 

PRINTED  BLANKS,  how  interpret  contracts  prepared  on,  413. 

PRINTED  MATTER,  in  written  contract,  how  interpret,  418. 

PRINTER,  work  of,  partly  done,  then  burned,  597. 

PRINTING,  suffices  as  writing,  341;  signature  by,  343. 

PRIOR  MARRIAGE,  as  breach  of  marriage  promise,  1429. 

PRISONER  OF  WAR,  contract  for  subsistence  binding  on,  1000. 

PRIVATE  BILL,  agreement  to  withdraw  opposition  to,  501. 

PRIVATE  CORPORATION,  how  make  toll-bridge  of.  free,  573. 

PRIVATE  INTERNATIONAL  LAW  (See  Conflict  of  Laws). 

PRIVATE  PERSON,  promise  of  Idemnity  to,  484. 
acts  of,  as  attorney  in  court,  1127. 

PRIVIES,  affected  by  estoppel,  267, 

may  avail  of  Statute  of  Frauds,  1239,  1324. 

PROCEDURE  (See  Judicial  Pboceduee). 
Course  of,  in  court,  operating  as  release,  full,  867-878. 
The,  on  foreign  contracts,  full,  1403-1411. 

change  of  Judicial,  not  impair  contract,  571. 

domestic,  always  followed,  1371. 

PROCESS,  sheriff  serving,  must  return,  into  court,  1126. 
PR(XJESS  OF  LAW  (See  Judicial  Pbocbss). 
PROCURATION   (See  Agent). 

PROHIBITEa)  THINGS  (See  Forbiddkn  by  Law — Illegal). 
PROJE2CTE7D  ROAD,  agreement  for  location  of.  525. 
PROMIISE     (See    Conditional — Contract — Fresh     Pbomisb — Mutual 
Promises — New  Promise — Renewal  op  Promise), 

executed,  courts  not  disturb.  23;  by  one,  nothing  in  return,  77. 

and  consideration,  how  connected,  88. 

to  pay  for  immorality,  void,  509;  as  fraud,  665,  668. 

to  agent,  is  also  to  principal,  1031. 

to  assignee,  after  assignment,  1181. 

in  behalf  of  third  person,  1218;  courts  not  enforce  every,  1464. 

PROMISE  TO  MARRY  (See  Marriage  Promise). 

PROMISE  TO  PAY,  any  bar  of  law  waived  by,  98. 
for  necessaries,  effect  of  infant's,  916. 
as  Interrupting  limitations  bar,  1359-1364. 

PROMISE  OP  WAIVER,  effect  of,  807. 

PROMISSORY  NOTE    (See   Bnxs  and  Notes — C^ommercial  Papkb— 
Mercantilb  Paper — Negotiable  — Paper— Notes  and  Bills), 
one's  own,  in  part  payment,  54,  note.  ^  ,   -,    ,«^ 

for  worthless  article,  71;  for  items  lawful  and  unlawful,  74,  48*. 
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PROMISSORY  NOTE— con. 

oral  eyldence  not  show,  to  be  meant  for  receipt,  169. 

implied  warranty  of,  246. 

maker  of,  denying  there  is  defence  to,  estopped,  295. 

one  giYing,  to  corporation,  not  deny  corporate  existence,  304. 

requiring  delivery,  349;  putting  in  post  office  as  delivery,  364. 

as  to  law  merchant,  indorsement,  grace,  431. 

executed  on  Sunday,  538;  delivered  on  week  day,  544. 

effect  of  destroying,  767;  surrendering  to  be  destroyed,  819. 

no  oral  alternation  of,  770. 

Infant's,  for  necessaries,  916;  in  settlement  of  tort,  918. 

whether  infant's,  good,  930;  infant  retaining,  as  affirmance,  941. 

form  of  corporation's,  1018. 

possession  of,  not  authorize  receiving  pairment,  1061. 

payable  to  agent,  undisclosed  principal  sue  on,  1080. 

filling  blahk  in,  1175. 

how  and  why  negotiable,  1184. 

assigned  by  one  joint  owner,  1194. 

form  of,  binding  executor  personally,  1253. 

whether  "goods,  wares,  and  merchandise,"  1315. 

must  be  in  writing,  1332;  payable  in  specific  articles,  148(L 

FROOFS,  what,  of  mistake  in  contract,  708. 

PROPESITY  (See  Personal — ^Real), 

paying  another's  debt  to  save  own,  216. 

not  interposing  claim  to,  while  another  sells  it,  298. 

laws  regulating  use  of  private,  taking  for  public  use,  673,  674. 

money  paid  to  retain,  recover  back,  632. 

infants  may  take  and  hold,  like  adults,  923. 

PROPOSAL  ACCEPTED,  when,  constitutes  contract,  822,  et  seq. 

PROSECUTION  OF  CRIME, 

contracts  to  obstruct  the,  ill,  492,  493* 

PROSTITUTE,  contract  for  supplies  to,  506. 

PROTEST  (See  Sxtfba  Pbotest), 

not  aftect  voluntary  pasrment,  630. 

PROVISO,  repugnant,  rejected,  387. 

PROXY,  sickness  or  death  not  excuse  doing  what  by,  603,  861. 

PUBLIC  (See  Defbaud  Pubuo— Fbaud  on  Pubuc* 
how  private  toll-bridge  made,  573. 

PUBLIC  AGENT,  liability  of,  on  his  contracts,  1119. 

PUBLIC  CORPORATIONS  (See  Cobporation), 

legislation  create  and  abolish,  not  impair  contracts  of,  661. 

PUBLIC  DUTY,  contracts  to  omit  doing,  void,  618,  note. 

PUBLIC  ENEMY  (See  Act  of  Public  E}nemt-— Imfossibub) , 
common  carrier  not  insure  against,  432. 
not  enforce  pay  for  goods  supplied,  472. 
defined,  693;  act  of,  excusing  performance  of  contract,  692. 

PUBLIC  HALL,  let  for  future  day,  burned  before,  588. 

PUBLIC  HAPPINESS, 

legislature  cannot  surrender  power  to  preserve  the,  664. 

PUBLIC  HEALTH, 

legislature  cannot  relinquish  power  to  protect  the,  664. 

PUBLIC  INJURY,  contract  tending  to,  void,  524. 

PUBLIC  INTEREST,  agreement  to  do  thing  subversive  of,  void,  470. 
agency  in  the,  how  execute,  1089. 
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PUBLIC  MORALS  (See  Good  Mobal8^Mobai.s)» 

legislature  cannot  Fellnquish  power  to  protect  the,  664. 

PUBLIC  OFFICER  (See  Ofticeb). 

PUBLIC  POLICY  (See  Illboal), 

oompromise  void,  if  contrary  to,  58. 
conalderatlon  yiolative  of,  59;  in  deed,  12L 
all  contracts  contrary  to,  void,  216,  473. 

PUBLIC  SCHOOL,  suspended  by  small-pox,  wages  of  teacher,  604. 

PUBLIC  USE,  right  of  taking  private  property  for,  673. 

PUBLISinSR,  of  bawdy  writings,  no  remedy,  603. 

PUFFING  (KX>DS,  what,  permissible,  664. 

PUNCTTUATION,  effect  of,  in  interpretation,  401 

PURCHASE  (See  Sale), 

of  goods,  brought  about  by  fraud,  effect  of,  9t% 
as  to  purchaser  of  purchaser,  673. 
authority  of  agent  to,  1064. 

PURCHASE-MONEY,  recovering  back,  275. 
receiving,  affirms  sale,  286. 

PURCHASER  (See  iNNOCEirr  Pdbohaskb). 

PURCHASERS  AND  VENDORS  (See  Sais). 

"PUT,"  meaning  of,  377. 


Q. 

QUALITY,  whether  sale  of  goods,  warrants,  24V 
QUANTUM  OF  FRAUD,  which  viUatee,  670. 
QUANTUM  MERUIT,  for  work  part  done,  thea  sickness,  604. 
QUARTER  YEAR,  how  compute,  1338. 
"QUARTERLY,"  may  be  interpreted  "annually,"  383. 
QUASI  CONTRACrr,  estoppel  in  pais  is»  283. 
QUEITN  OF  ENGLAND,  whether  may  be  sued,  189. 
QUITCOLiAIM  DBOSD,  does  not  est<9,  effect  o^  277. 

R 

RAILROAD  (See  Looatton — Stbxbt  Cabs/ 

RAILROAD  ACXJIDENT,  medical  assistance  following,  1066. 

RAILROAD  CORPORATIONS,  negoUability  of  bonds  of,  1187. 

RAILROAD  OFFICERS,  violation  of  trust  by,  626. 

RAILROAD  TICKET,  how  interpret,  38L 

RAPE,  not,  by  boy  under  fourteen,  946. 

RATIFICATION  (See  Aftibmangb— CoifiriBicATSon). 
Of  the  contract,  full,  844-849. 
full  knowledge,  848,  note. 

of  unauthorized  acts  by  real  or  assumed  agent,  full,  1106-lllQL 
of  Sunday  contract,  642. 
of  void  contract,  not,  614;  of  voidable,  620. 
how  of  fraudulent  contract,  683. 
suit  on  altered  instrument,  effect,  763,  note, 
alteration  by  mere  custodian,  effect,  764,  note, 
of  insane  person's,  974;  drunkard's,  986,  986. 
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RATIFICATION— con. 

by  municipal  corporation,  of  agent's  contract,  995. 

of  agent's  unauthorized  convenants,  1097. 

of  one  partner's  unauthorized  deed  in  name  of  firm,  1161,  notli 

of  contract  in  names  of  members  of  association,  1164 

acquiescence  may  not,  when,  620,  note. 

RBADING,  whether,  at  signing,  346. 

READING  LAW,  true  method  of,  17-21. 

how  to  acquire  command  of  principles,  1470. 

REAL  ESTATE  (See  Dbbd  of  La.nd— Lajo)— Lbasb— Ligenbc). 
What  iHirgains  relating  to,  require  writing,  ftai,  1286-1307. 
improving,  where  no  title,  estoppel,  300. 
seller  not  disclosing  defect  in  title  to,  664. 
corporation's  power  to  take  and  convey,  1008. 
title  to,  passes  only  by  deed,  1327. 

REALTY,  con)oration'8  unsealed  agreement  to  convey,  1016. 
governed  by  law  of  place,  1394-1396. 

REASON   (See  Lbqal  Rsason), 

in  what  sense  law,  12-16;  law  a  system  of,  1126. 

REASON  OF  RULE,  governs  its  interpretation,  76. 

REASONABLE,  custom  to  be,  468. 

RB:aSONABLE  and  just,  contract  interpreted  to  be,  400. 

"REASONABLE  SPAC:!E," 

meaning,  as  to  contracts  in  restraint  of  trade,  617. 

REASONABLE  TIBfE,  meaning,  327. 
promise  to  forbear  for  a,  63. 
for  acceptance,  implied  in  offer,  327.' 
rescission  must  be  within,  680. 
not  necessarily  extends  beyond  year,  1282. 

REASONS,  in  one  case,  not  binding  in  subsequent,  12. 
diverse,  for  one  conclusion  of  law,  279. 

REASONS  OF  LAW,  judges  mistaking,  text-books  as  to^  1063,  note. 

REBELLION,  not  recover  pay  for  things  in  aid  of,  472 

RECTESDE,  not,  after  election,  844. 

RECEDE  FROM  UNLAWFUL,  when  parties,  489. 

RECEIPT,  written,  explainable  orally,  176. 
construing,  as  bill  of  sale,  396. 

"RECEIVE,"  meaning  of,  under  Statute  of  Frauds,  1319. 

RECEIVE  PROPERTY,  infant's  authority  to,  923. 

RECITALS,  in  deed  to  infant,  bind  him,  202,  203. 
in  deed,  disputable  or  not,  274. 
to  estop,  must  be  specific,  276  and  note, 
in  contract,  estoppel  by,  286. 
in  contract,  limiting  general  words,  407. 

RBCJKLESSNETSS,  in  affirming,  viewed  as  fraud,  661. 

RBC(X}NITION  (See  Subssquent  RsooGNirioif). 

RDOOGNIZANCE. 
The  contract  hy,  full,  144-160. 

included,  or  not,  under  term  "contract,"  191. 

whether  seal  essential  to  release  of,  864. 

whether,  binds  infant,  his  obligation  to  surety  under,  90T* 

RBOOMPBNSB.  making,  for  illicit  commerce,  609,  610. 
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RE«CORD  (See  Contract — ^Judicxal  Reoobd), 

depositing  deed  for,  as  delivery  to  pctfty,  S55. 
whether  assignment  of,  may  be  oral,  1330. 

RSCORD  DBBTS  (See  Rboibtbt  L^wb), 

RBCORDINO  DEED  (See  RjBQisniT  Laws),, 

acknowledgement  of  deed  to  authorize,  363. 
neglected,  and  deed  lost,  394. 
effect  of  not,  on  cancellation.  821. 

RECOUPMENT,  In  action  on  Imperfectly  performed  contract,  1421. 

RECOVER  BACK  (See  Givs  Back— Rxtubn), 
after  consideration  failed,  71,  72. 
money  wrongfully  parted  with,  226. 
how  of  money  paid  under  judicial  process,  272. 
purchase  money,  275;  things  transferred  on  Sunday,  545. 
whether,  payment  on  void  contract,  615. 
not,  thing  parted  with  on  executing  illegal  contract,  627. 
not,  payment  voluntarily  made,  630. 
made  under  mistake  of  law,  631;  of  fact,  632. 
why,  and  other  illustrations,  633,  634. 
payment  under  avoided  oral  contract,  634. 
on  rescission,  682,  818,  834;  payed  under  duress  of  goods,  726. 
as  to  party  innocent,  or  less  in  fault,  834,  835. 
suit  to,  as  notice  of  rescission,  832. 
goods,  from  infant  receiving,  902. 
whether  infant  can,  money  he  has  paid,  919,  921. 
money  paid  to  insane  person,  when,  970. 
consideration  from  one  setting  up  Statute  of  fYauds,  1236. 
after  insufficient  performance,  1445. 

RBDELIVESIY,  when,  after  filling  blank,  1170. 

REDRESS,  not  to  partaker  In  same  wrong,  489. 

REFORMING  CONTRACT  IN  EQUITY. 
For  mistake,  full,  707-713. 

for  mistake  as  to  meaning,  705. 

for  fraud,  687;  orally  contradict  contract  tor,  872. 

whether  alteration  in  pais  a  substitute  for,  752. 

REFUND  MONEY  (See  Reoqivsb  Back). 

REFUSAL,  as  breach  of  contract,  1425,  1428;  rescission  for,  827. 

REFUSAL  TO  ACCEPT,  what  damage  for,  1432. 

REGISTER,  OF  DESBDS,  depositing  deed  with,  as  delivery,  856. 

REGISTRY  LAWS  (See  Record — ^Recoboino), 
effect  of,  on  oral  defeasance,  173. 
not  extend  to  conveyance  by  estoppel,  309. 
contracts  in  evasion  of,  477. 

REGULATION  OF  BUSINESS. 

OofUracts  contrary  to  statutes  in,  full,  547,  548. 

RELATIONS,  mutual,  of  subjects  of  contract,  639,  640. 

RELATIONS  OF  CX)NFIDENCE  (See  Confidential  Relation). 

RELATIONS  OF  PARTIB7S,  showing,  as  help  to  interpretation,  872. 

RELATIONSHIP,  as  to  pay  for  services,  219,  223. 

RELEASE  (See  Dischabob — Specialty). 

From  the  contract,  full,  850-879;  namely,  &y  oral  or  written  words, 
850-857;  hy  death,  857-866;  otherwise  &y  operation  of  law,  867- 
878. 
under  seal,  with  and  without  consideration,  etc.,  51,  99.  100,  851, 
note. 
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RELEASE— <»>n. 

to  agent,  of  agent's  deb^  1029. 

by  assignor,  when  not  effectual,  1180. 

to  estate,  executor's  promise  on,  1254. 

to  one,  consideration  of  promised  payment  by  another,  1261k 

subject  matter,  destniction  of,  861,  note. 

of  remedy,  a  consideration,  1266. 

operation  of,  compared  with  limitations  statute,  1360. 

suit  against  one  discloses  all  joint  debtors,  when,  871,  note. 

Judgment,  effect,  877,  note. 

RELEVANT  AND  MATERIAL, 

misrepresentations,  to  vitiate,  662,  670. 

RELIEF  IN  EQUITY  (See  Equitable  Rielief). 

RELIGIOUS  SOCIETY, 

member  of,  must  pay  clergyman  he  hires,  1160. 

RELINQUISHMENT,  essential  to  delivery  of  writing,  350,  351. 

• 

REMEDIEiS  (See  CoifcUBBBNT  Remedies). 
For  fraudulent  contract,  full,  678-691. 

statute  constitutionally  modify,  571,  572. 

on  convenant  and  simple  promise,  not  coexist,  129. 

release  of,  consideration  for  promise,  1266. 

REMOVE  (See  Move  Awat). 

REMOVE  SUIT,  to  United  States  Court,  promise  not  to^  void,  496. 

RENEWAL  OF  PROMISE. 
Effect  of,  on  Statute  of  LimitatUms,  full,  1359-1364. 

RENT,  of  house  destroyed,  598. 

waiving  forfeiture  for  not  paying,  794. 

of  shop.  Infant  not  bound  for,  911. 

accepted  in  Infancy;  not  recoverable  again  at  mature  age,  92L 

REPAIRS,  whether  infant  bound  for,  911. 

REPARATION,  for  moral  wrongs,  509,  510. 

REPEIAL  OF  STATUTE,  as  affecting  contracts  contrary  to,  479. 

REPRESENTATIONS  (See  Misrepresentation), 
defined,  as  element  in  fraud.  663. 
fraudulent,  equity  compel  party  to  make  good,  684. 

REPUDIATE  CONTRACT,  with  government,  promise  to,  503. 
neglect  to,  as  affirming,  1226. 

REPUDIATION,  whether  Infant's,  is  fraud,  921. 

RBJPUONANCJY,  rejecting,  to  free  contract,  386. 

REPUGNANT  CLAUSES,  precedence  of,  389. 

REPUTATION,  selling  one's,  to  defraud  public,  624. 

REQUEST,  element  in  consideration,  91-93. 

implied,  92;  before  suit  or  not,  91,  92,  211-217,  1437. 

RESCIND  SALE,  election  to,  or  affirm,  782. 

RESCISSION  (See  Cancellation — Weonqful  Rescission). 
Of  fraudulent  contract,  fulh  679-682. 
In  equity,  for  mistake,  full,  707-713. 

Otherwise  of  the  contract,  full,  809-842;  namely,  &y  mutual  consent, 
812-822;  ^  one  party  as  of  right,  823-836;  by  one  party  wrong- 
fully, 837-841. 
By  infant,  of  voidable  contract,  full,  936-945. 
of  specialty,  by  parol,  135,  815,  note, 
judgment  conclusive  as  to,  273. 
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RESCISSION--«on. 

graatable  in  equity  for  what  duress,  726. 

in  equity,  of  inequitable  contracts,  741-748. 

when  may  be,  of  waiver,  807. 

nature  of  required  breach,  illustrations,  828,  notesL 

of  contract,  for  insanity,  971,  974. 

incompetent  person  or  inability,  833,  note. 

after  sale,  auctioneer  hss  no  right  of,  1134. 

right  of,  where  third  person  has  interest,  1223. 

of  a  ratification,  829,  1225. 

oral,  of  written  contract  within  Statute  of  Frauds,  124L 

based  on  clause  interpreted  into  contract,  1417. 

wrongful,  entitles  other  party  to  sue,  1428. 

RESERVATION  OF  POWER, 

to  repeal  or  modify  incorporating  act.  560. 

RBSETRVATIONS,  effect  of  release  with,  873. 

RESOLUTION,  corporation  contract  by,  1017. 

RESTORING  CONTRACT,  after  alteration,  758. 

RESTRAINT,  not  all  insanity  requires,  961. 

RESTRAINT  OF  TRADE. 

Contracts  in,  full,  513-520,  516,  note,  617,  note,  Ulustratlona 
consideration  in  the  contract,  126. 

RESULTING  TRUSTS,  doctrine  of,  1216. 

what  are,  Statute  of  Frauds  as  to,  194. 

RETAIL  STORE,  liability  of  owner  for  acts  in,  1102. 

RETAINING  GOODS,  by  infant,  when  a  ratification,  94L 

RETIRING  PARTNER,  must  give  what  notice,  1148. 

RETROSPECTIVE,  ratification  is,  in  its  effects,  849. 

RETURN,  what,  on  rescission,  679,  681,  682. 

REiVENUE  LAWS,  Tiolations  of,  not  recover,  472. 
how  foreign,  regarded,  1386. 

REVOKING  LICES^SE,  when  prevented  by  estoppel,  286. 

REWARD,  one  offering,  another  doing  thing,  331. 

for  aiding  officer  who  is  forbidden  to  daim,  487. 
public  officer  cannot  claim,  when,  47. 

RIGHT,  RIGHTS  (See  Vested), 

conferred  by  law,  party  may  waive,  98,  793,  806,  1360. 

acquired  by  contract,  distinguished,  99. 

plain tift  to  sustain  a  suit  must  be  in  thei,  1418. 

RIGHT  TO  SUE,  Statute  of  Limitations  running  from  the^  1S64,  1355. 

RIGHT  OF  WAY,  pertains  to  realty,  1298. 

RIGHTFUL  RESCISSION  (See  Rescission). 

RIGHTS  AND  LIABILITIES, 
The,  of  agents,  full,  1116-1121. 

RISK,  wager  implies,  on  both  sides,  530. 

RIVAL  INTERESTS,  created  between  corporations,  576. 

ROBBERY,  not  deemed  act  of  public  enemy,  593. 

RULES  OF  INTERPRETATION  (See  iNTBBPBKrATiON). 
J?*or  contracts,  full,  379-418. 

no  one  rule  is  supreme  over  all,  408. 
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RULBS  OF  LAW,  agreement  cannot  change  the,  1179. 

RUNNING  WITH  LAND. 
Oonvenants,  fun,  1190-1192. 

no  breach  unless,  1191,  note. 

interpreted  by  law  of  place  where  land  l8»  1896 

8. 

SABBATH  (See  Lord's  Dat). 

SAFE,  accepting,  differing  from  bargained  for,  796. 
no  power  of  warranty  in  agent  to  sell,  1063. 

SALARY,  of  officer,  not  a  contract,  208. 

what  bargaining  between  stockholders  for  increase  of,  ill,  525. 
earning,  must  precede  suit  for,  1420. 

SALD,  SALES  (See  Deed  of  Land — ^FRAxn>— Judicial  Sald— Purchase 
— Rescind— SsLL — Statute  of  Frauds — Stoppage  in  Transitu). 
Of  personal  property,  as  to  Statute  of  Frauds,  full,  1308-1325. 
Of  real  estate,  and  bargainings  relating  thereto,  as  requiring  writing, 
full  1237,  1286-1307,  1327-1331. 

consideration,  77,  119-125;  delivery,  83,  1309. 

implying  warranty,  243,  244. 

of  one's  property  by  third  person,  estoppel,  298. 

a  withdrawal  of  offer,  326. 

whether,  of  what  seller  has  not,  442. 

bargains  for,  of  bawdry,  void,  508. 

for  future  delivery,  534. 

for  unlawful  purpose,  535. 

what,  good  on  Lord's  day,  538;  not  have  back,  545. 

for  use  in  unlicensed  business,  647. 

of  non-existing  thing,  581. 

effect  of  void,  614;  rights  following  voidable,  618. 

by  infant  or  insane  person,  618. 

concealment  or  disclosure  at,  660,  664. 

of  things  obtained  by  fraud,  672-677. 

affirming  fraudulent,  683. 

misdescriblng  goods  at,  701. 

with  warranty,  election  in,  782. 

one  cannot  both  affirm  and  repudiate,  784. 

as  waiver  of  lien.  793. 

infant's  voidable,  925;  manner  of  avoiding,  938. 

by  insane  person,  transmits  ownership,  975. 

corporation  has  implied  power  of,  1008. 

by  principal,  takes  away  agency  concerning  thing  sold,  1056. 

on  credit,  to  agent  with  the  money  to  pay,  1064,  1098. 

interpretation  of  power  of,  1094. 

by  authorized  agent,  with  unauthorized  convenants,  1097. 

by  auctioneer,  1131,  1133;  broker,  1135,  1136;  factor,  1138,  1139. 

auctioneer  not  make  private,  1134. 

honest  buyer  how  protected  at,  1210. 

whether  memorandum  of,  must  state  consideration,  1247. 

to  one,  another  pay,  as  to  Statute  of  Frauds,  1260 

buyer  to  discharge  seller's  debt  to  another,  1264. 

right  to  take  goods  from  land  after,  of  them,  1300. 

of  goods,  oommon-law  formalities  at,  1309. 

damages  for  refusing  to  accept,  1432. 

SAMPLB,  warranty  in  sales  by,  244. 

8ANB  PAATY,  whether  bound  by  contract  with  insane,  973,  976. 
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SANITY  AND  INSANITY,  mingling  of.  964. 

SARDINES,  agreement  to  enipply  domestic  labelled  as  imported,  624. 

SATISFACTION,  less  ram  not,  of  greater,  50,  note. 

SATURDAY,  when  money  falling  due  on  Sunday  payable  on,  1488. 

SAVING  PROPERTY,  in  emergency,  pay  for,  236. 

SCHEDULES,  considered  in  interpreting  contract,  382. 

SCHOOL,  sale  of  good  will  of,  620. 

small-pox,  suspending  teacher's  wages,  604. 

SCHOOL  TEACHETR,  without  certificate,  not  recover  pay,  472. 

SCIENCE,  how  read  books  of,  17. 

SCIENTIFIC,  what  is  not,  in  law  writings,  640. 

SCIRE  FACIAS,  recognizance  enforced  by,  149. 

SCRIP  CERTIFICATES,  whether  and  why  negotiable,  1185. 

SCRIVENER,  erasing  and  substituting  words,  763. 

SCROLL,  as  seal.  111,  see  note. 

where  seal  in  one  State,  not  in  another,  how  sue,  1404. 

SEIA,  how  warranty  extends  to  things  at,  244. 

SEAL  (See  Com  icon  Seal — Specialtt). 
Contracts  under,  full,  103-139. 

Haw  of  the,  in  partnership  contracts,  full,  1149-1152. 
Filling  blanks  in  contracts  under,  full,  1167-1172. 

what  is,  111;   implies  consideration,  42,  83,  119;   verity,  274. 

statutes  rendering,  unnecessary,  127. 

interpretation  may  reject,  385,  1152;  deed  lacking,  394. 

defacing  or  adding,  751. 

mutually  altering  contract  having  superfluous,  773. 

same  where  sealing  essential,  774. 

destroying,  at  rescission,  815. 

whether  necessary  to  a  release,  874. 

effect  of  unnecessary,  1046;  when  surplusage,  1096. 

void  as  unauthorized,  1171. 

no  conveyance  of  land  without,  but  agreement  to  convey,  128SL 

not  required  in  conveyance  of  personal  property,  1308. 

SEALED  INSTRUMENT  (See  Specialtt). 

SEAMLESS,  law  is,  490,  640. 

SECOND  AGENT,  whether  employing,  ends  power  of  first,  1069. 

SECOND  DELIVERY. 
Of  escrow,  full,  358-361. 

SECRBICY,  as  to  immorality,  512. 

SECRET  PURPOSE,  not  invalidate  contract,  817. 
not  constitute  waiver,  803. 

SECURITIES,  agent  must  render,  to  principal,  1121. 

SECURITY,  attaching  officer  may  take,  for  debt,  486. 
given  to  prevent  prosecution,  493. 
election  In  cases  of,  780. 

SEDUCTION,  as  ground  for  damages,  41. 

promise  of  reparation  for  wife's,  good,  510- 

SEISIN  (See  Possession), 

what  voidable  deed  transmits,  618. 
infant  may  appoint  agent  to  receive,  930. 
transmissible  by  insane  person,  975. 
authority  to  receive,  may  be  oral,  1328. 
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SELF  (See  Bisquauftiitg  Self), 

one  not  contract  with,  880,  881;  or  sue,  882,  888. 
corporation  not  deal  with,  1022;  a^ent  not»  1039,  1040. 
one  not  create  agency  in,  1057. 
principal  have  profit  of  agent's  dealing  with,  1121. 

SELL  (See  Sale), 

when  authority  to,  presumed,  1062. 

what  express  power  to,  implies,  1062,  1063. 

SEPARATE  PROMISErs,  as  to  breach  of  contract,  1420. 

SEPARATE  WRITINGS,  as  one  contract,  166. 

SEPARATING,  legal  and  illegal  items  of  account,  487* 

SEIPARATION  FROM  BULK, 

essential  in  sale  of  goods,  1309. 

SERVANT  (See  Agbitt), 

infant  as,  of  parent,  899. 

possession  of,  is  master's,  1030,  discharge  of,  for  breach  of  im- 
plied stipulation,  1417. 

SBRVIGES   (See  Death — ^Ehflotment— EZztra — ^Pebsonal — ^Waqes), 
law's  promise  to  pay  for,  219;  not  when  voluntary,  220. 
sale  of,  carries  what  warranty,  246. 
custom  regulates  payment  for,  456. 
innocent  father  may  recover  for  illegal,  by  son,  482. 
in  part  illegal,  whethei'  pay,  487. 
compensating  officers  for,  500. 
in  training  horse  for  unlawful  race,  535. 
act  of  God  as  excusing  performance  of,  or  not,  596,  599-601,  603,. 

604. 
turning  servant  oft  before,  completed,  838. 
infant  not  bound  for,  employed  in  his  business,  911. 
infant's,  for  firm  of  which  he  is  a  member,  921. 
infant's  contract  for,  void  if  unequal,  931. 
one  employing,  should  pay,  1160. 
of  self  and  family,  as  to  creditors,  1208. 
one's  verbal  promise  to  pay  for,  rendered  another,  1262. 
what  bargains  for,  as  within  a  year  or  not,  oral,  1280. 
not  "goods,  wares,  and  merchandise,"  1316. 
what  the  law  implies  in  contract  for,  1416. 
rendered  on  unfulfilled  agreement,  1442. 

SETT-OFF,  right  of,  depends  on  law  of  place  of  suit,  1408. 
in  action  on  imperfectly  performed  contract,  1421. 

"SETTLED  EXPOSITION," 

decisions  changing,  whether  impair  contract,  569. 

SETTLEBIENT,  through  compromise,  57,  68. 
of  accounts  partly  unlawful,  74. 

SEVEN,  age  of,  in  criminal  and  marriage  law,  946. 

SEJVERAL,  contractors,  death  of  part  of,  866. 

SE7VERAL  AGENCTY,  how  executed,  1088,  1089. 

SEIX,  wager  on  the,  of  person,  531. 

SHAREiS,  purchasing,  on  condition  of  being  made  cashier,  624. 

SHERIFF,  return  process,  certificate  thereof,  1126. 

SHERIFF'S  KEEPER,  not  dispute  UUe,  307. 
not  delegate  powers,  1067. 

SHIFTING,  of  the  right  to  elect,  785,  786. 

SHIFTLESSNESS,  is  not  Insanity,  963. 
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SHIP,  purchased  in  evasion  of  registry  acts,  477. 
SHORT  TIME,  promise  to  forbear  for  a,  6S. 

SICKNESS,  of  pupil,  as  affecting  promise  to  pay  for  f^ttrMng^  (ff. 

what  contracts  discharged  by,  699,  600,  608,  604. 

SIGHT  DRAFTS,  parol  agreement  as  to,  172. 

SIGNATURE  (See  Names  or  Pasties), 

when  acknowledging,  estops  to  deny,  296. 

written  with  ink,  or  lead-pencil,  or  printed,  841« 

what  the  place  of,  manner,  343-346. 

what  knowledge  banks  holden  to  have  of,  700. 

act  of  incorporation  requiring,  to  bonds,  effect,  1014.  \ 

how,  made  by  agent,  1071,  1072. 

SIGNED  (See  Delivebt), 

how  memorandum  tinder  Statute  of  Frauds  must  be^  1244. 
whether  deed  of  land  must  be,  1327. 

SIGNING  (See  Formalities). 
The,  of  written  contract,  full,  342-348. 

whether  required  in  specialty,  and  how.  111,  112. 
with  delivery,  mutual  assent,  316. 
through  mistake  of  contents,  697. 

SIGNING  AND  DELIVERY. 
Fraud  tohich  vitiates  the,  full  644-649. 
alterations  before,  immaterial,  763. 

SILENCE,  estoppel  by.  284,  2^8,  290. 

in  bargaining,  and  as  element  in  fraud,  660,  664. 
whether  waiver  by,  803;  infant's  ratification,  942. 
when,  ratifies  unauthorized  contract,  1109. 

SILENT  PARTNER,  suing  and  being  sued,  1146,  1147. 

SIMPLE  CONTRACT  (See  GRAii— PAsoii— Writien). 
In  toHting,  full  162-180. 

Forms  and  manner  of,  made  &y  agent,  full,  1072-1090. 
Filling  blanks  in,  full  1173-1175. 

meaning,  104,  159;  must  have  consideration,  40. 

merges  in  specialty,  or  Judgment,  129,  876,  877. 

specialty  becomes,  by  unsealed  modification,  133,  136. 

when  implications  from  express  words  are  deemed,'  269;. 

conditional  delivery  of,  357. 

oral  alteration  of  written,  766,  767. 

how  mutually  alter  written,  764-771. 

infant's  voidable.  925. 

oral  authorization  to  execute,  in  writing,  1049i 

partner  can  bind  firm  by,  1145. 

specialty  with  blank  filled  by  parol  authority  is.  1171. 

when,  in  one  country  enforced  as  specialty  in  another,  1404. 

SIMULTANEOUS,  mutual  promises  must  be,  79. 
oral  and  written  may  be,  167. 

SIMULTANEOUS  ACTS,  breach  of  contracting  requiring,  1433« 

SIMULTANEOUS  PROMISES  (See  Mutual). 
As  a  consideration^  full,  76-79. 

SISTER  AND  BROTHER,  services  and  board  between,  223. 

SITUATION,  taking  advantage  of,  as  impairing  contract,  738L 

SKILL,  warranty  of,  implied,  246. 

what  degree  of,  employee's  contract  implies,  1416. 

SLAVERY  (See  ETmancipation), 

abolition  of,  as  to  former  promises,  78. 
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SMALL  THINGS,  illustration  of  law  not  regarding,  848,  nota 

SMUGGLE,  contracts  to,  into  another  country,  1380. 

SMUGGLED  GOODS  (See  Revenue  La.wb), 

recovering  money  paid  to  prevent  forfeiture  of,  216. 

SOBER  INTERVAL,  drunkard's  contract  made  in  a»  982. 

SOCIAL  DUTY,  pay  for  acta  done  in  discharging,  238. 

SOIL,  misrepresenting  productiveness  of,  as  fraud,  661. 

SOLICITOR  (See  La^wteb), 

limit  of  space,  on  sale  of  business,  617. 
promise  to  serve  but  the  one  corporation,  618. 

SOLVENCY,  how  warranty  as  to,  of  maker  of  note,  246. 
false,  assertion  of,  fraud,  666. 

SOUND  PRICE  (See  Pbice). 

SOUND  POLICJY  (See  Illegal— Pouct  of  Law), 
consideration  violative  of,  inadequate^  467« 
agreements  contrary  to»  invalid,  473. 
wager  against,  not  enforceable,  531. 

SOVEREIGN  (See  State— United  States), 
estoppel  ineffectual  against,  268,  310. 
no  suit  against  the,  may  sue  subject,  989. 

SOVEREIGNTY,  rights  of,  as  to  contract,  988. 

SPEAKING  (See  Pabt7  Sfeakino). 

SPECIAL  AGENT  (See  Agent). 
Doctrine  of,  full,  1092-1098. 

SPECIAL  OWNERSHIP, 

whether  auctioneer  has,  1183;  broker,  1136;  fiictor,  1138. 

SPECIALTY  (See  Deeo— Seal). 
The  contract  &y,  full,  103-139;  namely,  defined,  and  general  doctrine, 

104-118;  t?ie  consideration,  119-127;  high  nature  and  oonsequen- 

ces,  128-138. 
Estoppel  hy,  full,  274-279. 
How,  mutually  altered,  full,  772-775. 
Made  through  agent,  full,  1070,  1071. 
Partnership  contracts  J>y,  full,  1149-1152. 
Blanks  in,  and  fining  them,  full,  1167-1172. 

gift  by,  83. 

release  by,  not  require  consideration,  99,  100. 

binding  without  consideration,  119. 

parol  postponing  of  taking  effect  of,  170,  note,  367. 

law's  promise  not  a,  203. 

when  implication  in  contract  takes  degree  of,  263. 

Blmilitude  of  estoppel  in  pais  to,  283. 

no  parol  condition  IncorpQrated  in,  d67. 

what  conditional  delivery  of,  357.    And  see  Escrow. 

how  far  differs  in  interpretation  from  parol  written,  426. 

in  consideration  of  immorality,  void,  509. 

executed,  not  avoided  by  alteration,  758. 

oral  waiver  of,  796. 

may  be  rescinded  orally,  814;  how,  816. 

parol  discharge  of,  862. 

substituted  for  simple  contract,  absorbs  it  by  merger,  876. 

infant's,  for  necessaries,  916,  note. 

Infant's,  voidable,  925;  may  be  orally  ratified,  944. 

whether  government  agent  liable  on  his,  994. 
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SPECIALTY— COIL 

authority  of  a^ent  to  execute,  must  be  under  seal,  1046,  1046^ 

1096. 
insufficiently  sealed.  Is  simple  contract,  1096. 
seal  omitted  through  mistake  or  accident,  effect,  394. 
how  third  person  sue  on,  1220. 
bond  of  contractor  sued  on,  when,  426. 
whether  orally  assign,  1330. 
payment  of,  presumed  from  delay,  135L 
how  sue  on  foreign,  when  only  simple  contract  here,  1404. 

SPECIFIC  ARTICLES,  when  contract  to  pay  in,  is  broken,  1436. 

SPECIFIC  ENUBfERATION,  how  interpret  clause  following,  409. 

SPEX:;iFIC  EXPRESSIONS,  control  general,  in  interpretation,  406. 

SPECIFIC  PETRFORMANCE  (See  Bbeach— PiaiXttiiAiiCB— Tims), 
'  on  bill  for,  the  consideration,  45, 120. 
of  promise  to  pay  by  will,  224. 
remedy  in  equity,  434,  837. 
enforced  after  death  of  party,  1054. 
when,  of  oral  bargaining  for  land,  12S7. 
OQ  assigned  bond  for  deed,  1331. 
Ume  on  bill  for.  1347. 
stipulation  for  liquidated  damages  not  prevent,  1454. 

SPEX)IFICATIONS,  the,  considered  in  interpreting  contract,  ZS2, 

SPECULATION,  oral  agreements  as  to,  in  realty,  1303 

"SPITTING  OF  BLOOD,"  meaning  of,  377. 

STALE  CLAIMS,  courts  not  enforce,  1351. 

STALLION,  dying  before  contract  for  service  completed,  58Si 

STAMP,  as  signature,  345. 

STAMPED  (See  Unstamped). 

STANDING  OFFER,  as  to  acceptance  of,  78,  79. 

STANDING  TREES  (See  Trees). 

STARE  DECISIS,  how,  binding,  11,  1123,  1124. 

STATE  (See  Sovebeioit — UNrm)  States), 
whether  bound  by  estoppel,  268,  310. 
between,  and  subject,  interpretation  favors,  415. 
provision  as  to  obligation  of  contracts,  binds  the,  551. 
obligation  of  contracts  protected  between  States,  555. 
may  make  contracts,  legislation  not  impair,  563. 
may  exercise  police  power,  564. 
whether,  may  be  sued,  may  sue,  989. 
whether  Statute  of  Limitations  runs  against  the,  1365. 

STATE  COURTS,  decisions  of,  in  other  States,  13. 

STATU  QUO,  putting  parties  in.  489. 

meaning,  no  rescission  without,  679,  818,  833,  842,  970. 

in  fraud,  preliminary  to  defence  at  law,  689. 

adjustment  of,  in  equity,  830. 

on  rescinding  infant's  contract,  921;  insane  person's,  970i. 

STATUTE,  STATUTES  (See  Statutory  Duty), 
must  be  expounded,  10. 
one  may  waive  ri^t  under,  94. 
as  to  contracts,  not  extend  to  created  ones,  196. 
Sunday  contracts,  violative  of,  53G,  537. 
and  contracts,  similarly  interpreted,  366,  367. 
interpreted  to  carry  out  legislative  intent,  380. 
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STATUTE.  STATUTES— <;on. 

In  derogation  of  law,  strictly  coDAtmed,  410. 

how  interpret*  as  to  odious  and  fCtvored,  417* 

whether,  vary  eifect  of  contract,  441« 

agreement  to  violate,  void,  471. 

eifect  of  repeal  of,  on  contract  liolating,  479. 

good  under  when  made,  illegal  It  suhseQuent,  480. 

agreement  contravening,  607. 

impairing  obligation  of  contracts,  void,  667--569. 

changing  remedy,  not,  671. 

infant's  contracts  under,  922. 

modifying  unwritten  law  of  married  women's  pn^;Mrty,  951,  962. 

government  contracting  unauthorized  by,  98S. 

imply  what  necessary  to  their  efficacy,  1060. 

people  make,  only  through  legislature,  1142. 

new,  how  combines  with  old  law,  1142. 

computation  of  time  in,  and  contract,  compared,  1837. 

modified  by  principals  outside  itself,  1237. 

STATUTE  OF  FRAUDS  (See  Wbiting — ^WBimcN  CJontbact). 
Expositions  of  the,  full,  1228-1326;  namely,  as  to  the  statute,  1229- 
1233  ;u7;ia^  is  common  to  the  several  clauses,  1234-1249;  prom^ 
ises  hy  executors  and  administrators,  1260-1266;  the  promise 
to  answer  for  another's  debt,  default,  or  miscarriage,  1256-1 26i6, 
note;  the  agreement  on  consideration  of  marriage,  1267-1271; 
agreements  not  to  be  performed  witMn  a  year,  1272-1284;  bar- 
gainings relating  to  real  estate,  1286-1307;  bargainings  in  per- 
sonal property,  1308-1326. 

not  extend  to  law-created  contracts,  193. 

under,  words  interpreted  into  a  written  contract,  how  of,  264. 

no  Impediment  to  oral  estoppel,  309. 

requires  actual  signing  of  writing,  342,  343. 

effect  of,  on  sale  of  trees,  396,  1294. 

meaning  of  "contracts"  in,  556. 

oral  contract  required  in  writing  by,  things  paid  or  done  under;. 
634. 

when  execution  on  one  side  makes  the  oral  binding  on  other,  634. 

effect  of  executing  promise  void  under,  634. 

oral  alteration  of  written  contract  under,  771. 

contract  in  writing  under,  orally  rescinded,  814,  how,  816. 

oral  release  of  writing  under,  174,  862. 

who  agent  to  sign  memorandum  required  by,  1038,  1039,  1049. 

effect  of,  as  to  conveyances  of  land,  1327. 

rule  extends  to  cori)orations  and  minors,  when,  1259,  note.. 

guarantee  of  note,  not  within,  when,  1268,  note. 

antenuptial  agreement,  when,  1269,  note. 

as  to  crops  and  trees,  1294,  note. 

parol  agreement  to  impress  realty,  1299,  nota 

what  may  be  shown  by  parol,  1303,  note. 

STATUTE  OF  LIMITATIONS— (See  Desat). 
Expositions  of  the,  full  1360-1367. 
Effect  of,  in  another  State,  full,  1409-1411. 

waive  right  under,  fresh  promise  or  acknowledgemeiit»  presumed 

payment,  96,  1369-1364. 
does  not  impair  obligaticm  of  contract,  672. 
release  by,  as  to  joint  and  several,  871 
as  to  public  officials,  1360,  note, 
begins  to  run,  when,  1364,  1366,  1367,  nota 
implied  promises,  1359,  note, 
pleadable  or  not,  according  to  law  of  forum,  1409. 

53 
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STATUTE  MERCHANT,  how,  143. 

STATUTE  STAPLE,  concerning,  143. 

STATUTE  OF  USE7S,  forms  of  conveyance  under,  124, 127. 

STATUTES,  ENGLISH.  21  Hen.  3,  leap  year,— 1338. 
60  Bdw.  3,  c.  6,-1205. 
2  Rich.  2,  Stat  2,  c  3,-1201. 
8  Hen.  7,  c  4/— 1205. 
32  Hen.  8.  c  2.-1352. 
13  Eiiz.  c.  6.— 1206. 
27  Eliz.  c  4,-1205. 
21  James  1.  c  16. — ^1352. 
29  Car.  2,  c  3,-1229,  1232,  1233. 
29  Car.  2,  c.  3,  5  4,-1232. 
29  Car.  2.  c.  3,  S  17.— 1311. 

8  ft  9  Will  3,  c.  11,  S  8,-1456.  note,  1458. 
4  Anne,  c  16,  S  13,-1458. 

9  Geo.  4,  c  14,  S  7,-1311,  note,  1313,  1316,  note. 
13  A  14  Vict  c  21.  S  4.-1339.  note. 

STATUTES  REGULATING  BUSINESa 
Contracts  violating,  full,  547.  548. 

STATUTORY  BOND,  form  of,  393,  443. 

void,  when  good  at  common  law,  393.  note. 

STATUTORY  DUTY,  law  creates  promise  to  perform,  204-206,  233. 
no  pay  for  doing,  207,  208. 

STIFLE  PROSECUTION,  ccmtract  to^  Told,  493. 

"STIPULATED  DAMAGES"  (See  Liquidactd  Damages), 
meaning  ot  1452. 

STIPULATION  (See  Altebnaitvb  Pbovisions — ^Express )» 
for  thing,  not  satisfied  by  what  is  different,  381. 

STIPULATION  AGAINST  IMPOSSIBLE. 
What  is,  or  equivalent  to,  full,  584-590. 
FurtJ^er  of,  and  liow  in  absence  of,  full,  591-608. 

ST(X:;K,   stocks   (See  Subscription — ^Transfer), 
selling,  on  "margins."  534.  / 

transfer  of.  to  escape  liability.  650.  note, 
fraud  as  to  amount  of,  subscribed,  684. 
whether  "goods,  wares,  and  merchandise,"  1315. 

ST(K;KH0LDEZRS.  contracting  with  corporation,  1022. 

STOLEN  GOODS.  Innocent  purchaser  of,  676. 

STOLEN  MONEY,  mall  carrier's  liability  for,  63. 

STOPPAGE  IN  TRANSITU,  doctrine  of,  waiver  of  right  of,  802. 

STRANGE31  (See  Third  Person), 

accord  and  satisfaction  from  a,  211  and  note. 

alteration  of  contract  by,  753. 

whether,  set  up  Statute  of  Frauds,  1239,  1324. 

STREET  (See  Right  op  Way), 

warranty  Implied  from  bounding  land  on,  249. 

condition  against  building  within  specified  distance  from,  898. 

STREET  CARS,  driving,  on  Sunday.  640. 

STRICT  CONSTRUCTION,  of  things  odious,  417. 

•STUBBLE."  meaning  of,  377. 

SUBAGENT.  when  agent  employ,  or  not,  1067. 

SUBJECrr,  the,  not  sue  sovereign.  989. 
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tSUBJECT  OP  CONT!RACT,  must  be  lawf uL  31. 

separate  papers  on  the  same,  one  contract,  165. 
may  be  identified  by  parol  evidence,  876. 
how,  Influences  interpretation,  397,  404,  430-433. 
effect  of,  on  computation  of  time,  1342. 

SUBSCRIPTION  TO  STOCK,  what  fraud  vitiates,  665. 

SUBSEQUENT  EVENT,  not  failure  of  consideration,  73. 

SUBSEQUENT  RECOGNITION,  in  writing,  of  oral  bargain,  1243. 

SUBSTANCE  OP  CONTRACT. 
Fraud  which  vitiates  the,  fuJl,  650-670. 

SUBSTANTIAL  PERPORMANCE,  where  exact  l8  impossible,  605. 

SUBSTITUTION,  of  contracts,  55,  68,  174;  parol  for  specialty,  137. 

SUCCESSION  (See  Peefktual  Succession). 

SUCCESSIVB  STEPS. 

one  rescinding  for  other's  breach  as  to,  827,  828. 
how  contract  requiring,  broken,  1434. 

"SUCCESSORS,"  In  contract,  reformed  to  'Tieirs,"  709. 

SUB  (See  Acthon — ^Rioht  to  Site), 

effect  of  various  covenants  not  to,  857,  872,  875. 

whether  wife,  949;  government,  989.    One  may,  who  has  legal  iiii 

terest,  1074. 
who,  on  simple  contracts  though  agents,  1073-1076. 
when,  on  promise  to  third  person,  1220. 

SUB  SELP,  one,  cannot,  29,  882,  883. 

SUINO  ON  CONTRACT,  ratlfles  It,  1226. 

SUIT  (See  Bbeach — ^Lawsuit — Spisoifio  Pkbvobmanob), 
commencement  of,  as  to  stoppage  in  transitu,  802. 
how  reckon  time  for  bringing,  1439. 

SUM,  effect  of  blank  for  the,  1167. 

SUM  PAYABLE,  statute  cannot  diminish,  567. 

SUNDAY  (See  Lobd'b  Day), 

contract  dated  or  to  be  performed  on,  543. 
money  falling  due  on,  when  payable,  1438. 

SUPERINTENDENT,  binding  employers,  1102. 

SUPPLIED  ALREADY. 

infant,  with  necessaries,  912,  913,  915. 

SUPPLIES  IN  BUSINESS,  whether  infant  bound  for,  911. 

SUPPORT,  validity  of  bargains  to,  1277. 

SUPPORT  OP  CHILD,  past  and  future,  86. 

SUPRA  PROTEST,  paying  bill,  212. 

SURBTY,  SURETIES  (See  Statute  of  Pbauds), 

rights  of,  214,  note;  contribution  between,  216. 
to  statutory  bond,  443  and  note, 
how  altering  contract  affects,  765. 
death  ofi  whether  discharges,  865. 
agent  not,  for  principal,  1085.. 

SURETYSHIP  (See  Gu.u»aktt — Sbcubitt). 
Contract  of,  as  to  Statute  of  Frauds,  full,  1250-1266. 
infant's  contract  of,  933. 

SURGEON,  what  skill  and  care  required  ci,  1416. 

SURPLUSAGE,  in  contract,  effect  of,  885. 
rejecting,  from  statutory  bond,  393. 
rejecting  seal  as,  1152. 
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SURRENDBni,  by  release,  S50. 

of  old  contract  Is  consideration  for  new,  768. 

SURRENDER  OF  FRANCHISE,  ends  corporation,  559. 

SURROUNDINGS. 
Considered  in  \nterpreting  contract,  full,  371-375. 

to  explain  memorandum  under  Statute  of  Frauds,  1249. 

SURVIVORS,  in  joint  contracts,  863-866. 

SWEEPING  CLAUSE^  restrained  by  what  goes  before,  409. 

T. 

TAKE,  no  conveyance  without  capacity  to,  890;  Infants  may,  92S. 

TAKING  EFFE3CT,  parol  evidence  postponing  the,  of  written,  170,  367. 

TAXATION,  whether  State  surrender  right  of,  and  how,  563. 

TECHNICAL  LANGUAGE,  not  essential  In  contract,  405. 

TECHNICAL  RULES,  combined  with  natunU  Justice,  as  law,  1463-1469. 

TECHNICAL  SUBJEXTT,  gives  technical  meanings  to  words,  404^  406. 

TBJLBX^RAM,  how  contract  by,  322,  328.    See  Letteb. 
how  by,  under  Statute  of  Frauds,  1248,  1249. 

TElilPEST,  deemed  act  of  God,  593. 

TEMPORARY  INSANITY,  power  of  contract  absent  during,  959. 

TENANCY  AT  WILL,  under  Statute  of  Frauds,  1302. 

TENDENCY  TO  UNLAWFUL,  invalidates  contract,  476. 

TENDER,  as  preceding  suit,  1433. 

whether,  of  specific  articles,  1436. 
when  and  how,  money  due,  1437. 

TERMINATION  OF  AGENCY  (See  AOBNOr^AacNiv— Dk^th). 
In  what  manner,  full,  1050-1056. 
notice  on,  1105. 

TERMS  OF  CONTRACT,  meanings  of,  404. 

Implied  contract  as  depending  on  particular,  250. 
custom  not  subvert,  454. 

TERMS  OF  CUSTOM,  viewed  as  though  written  into  contract,  466. 

TESTIMONY  OF  WITNESS,  bargains  to  Influence,  void,  496. 

THIEF,  promise  of,  to  restore,  494. 

THIRD  PERSON,  PERSONS  (See  Creditor — Custodian — Strangbb). 
Other  than  creditors,  rights  of,  in  contract,  full,  1214-1227. 
promise  of,  to  pay  after  bankruptcy  bar,  96. 
executed  deed  of  lands  set  aside  In  favor  of,  124* 
paying  debt  unasked,  211-213. 

when  one  can  recover  for  necessaries  supplied,  231-237. 
estoppels  not  affect,  267. 
whether  deed  binds,  274. 

wrongfully  selling  a  thing,  owner  disclose  title,  298. 
claim  of,  to  goods  sold,  1309. 
signing  by,  in  presence,  345;  delivery  to,  352,  353. 
Injured  by  conspiracy  may  bring  civil  action,  521. 
agreement  between  two  to  defraud  a,  527. 
Injuring  by  wager,  531. 
acquiring  rights  under  Sunday  contract,  648. 
purchasing  after  voidable  sale,  618. 
not  have  benefit  under  ccmtract  executed  in  fraud,  646-649: 
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THIRD  PERSON,  PERSONS— con. 

and  subsequent  purchasers,  as  to  fraudulent  contracts,  673-677. 

no  rescission  after  rights  of,  attached,  679. 

In  reforming  contract,  protected,  710. 

effect  of  duress  to,  727. 

rights  of,  in  paper  obtained  by  duress,  728. 

influence  of,  nullifying  contract,  743. 

acquiring  altered  contract,  750;  how  altering  affects,  765. 

whether  ratification  retrospective  as  to,  849. 

whether  contract  by,  is  with  infant  or  parent,  898. 

estoppel  of  infant  in  favor  of,  903. 

rights  of,  deriving  title  from  infant,  928. 

rights  of,  as  to  affirming  or  disaffirming  infant's  contract,  936. 

title  of,  to  property  derived  from  one  insane,  976. 

signing  and  affixing  seal  in  maker's  presence,  1047. 

assuming  agent  authorized,  1068,  1104,  1105. 

protected  in  their  rights  from  contracts  through  agents,  1087, 

1091. 
partner's  power  to  bind  firm  as  to,  1145;  retiring  partner,  1148. 
as  to  instrument  in  blank,  1174. 
cannot  set  up  Statute  of  Frauds,  1239. 
bound  by  promise  on  consideration  of  marriage,  1270. 
rights  of,  after  imperfect  sale,  1309. 
rights  and  defense,  1220,  note, 
relations  of,  in  sale  under  Statute  of  Frauds,  1324. 

THREATS,  as  duress,  716,  716. 

THREAT  OF  PROSECUTION, 

whether,  invalidate  civil  adjustment,  494. 

TIBOQ  (See  Extension  of  Time — ^Lapsb — ^Rbasonabms^-Shobt). 

Ab  an  element  in  the  oontract,  full,  1336-1349;  namely,  how  computef 
1337-1343;  essence  of  contract,  or  not,  1344-1348* 
part  payment  at  different,  from  contract,  54. 
extending,  as  consideration,  62,  63. 
of  performance,  mutual  postponement,  76. 
not  Impair  contract  by  changing,  567. 
what  the,  for  rescission,  680. 
of  payment,  altering  contract  as  to,  761« 
in  contract,  waiver  of,  795. 
rescission  within  what,  832. 
how  compute,  as  to  infancy,  894. 

what  the,  for  affirming  or  avoiding  infant's  contract,  937« 
for  bringing  suit,  1439. 

TIME  OF  THE  ESSETNCB  (See  SPEcmo  PEBroBHANOX) . 
Of  contract  or  not,  full,  1344-1348. 

TIME  AND  MANNER,  waiver  as  to,  of  fulfilling  contract,  1421. 

TIME  AND  PLACE. 
Effect  of,  in  contract,  full,  1336-1412;  namely,  time  as  an  element  in 
the  contract,  1336-1849;  the  Statute  of  Limitations,  1350-1367; 
the  conflict  of  laws  as  to  the  place,  1368-1412. 
as  to  the  place  where  made,  1371,  note, 
contract  to  be  performed  in  two  States,  rule,  1390  note, 
limitation  by  foreign  Statute,  1409  note. 

TITLE  (See  Vested  Title), 
failure  of,  72. 

warranty  of,  implied  from  sale,  248. 

after-acquired,  passes  by  warranty  deed,  not  quitclaim,  277. 
one  must  show  his,  to  property  another  is  selling,  298. 
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TITLE— con. 

lost  by  estoppel,  30O>303,  309. 

tenant  not  dispute  landlord's,  306. 

mistaking,  465;  common  carrier  not  dispute  consignor's,  307. 

what,  passes  on  fraudulent  sale,  672. 

whether  revested  by  cancelling  deed,  821. 

infant  affirming  and  disaffirming,  937,  938. 

what  covenants  for,  run  with  land,  1191. 

in  wrong  person,  creates  trust,  1216. 

when  passes  in  common-law  sale  of  goods,  1309. 

to    goods,    whether    passes  under  sale  contrary  to  Statuts  €i 

Frauds.   1323. 
to  land,  depends  on  law  wbere  situated,  1394,  1396. 
not  good,  if  grantor  not  of  age  where  land  is,  1396 

"TO,"  effect  of,  in  contract,  1349. 

TOBACCO,  whether,  a  necessary  for  infant,  909. 

TOLXf-BRIDGB,  private,  taking  and  making  free^  672. 

TOLLS,  law  creates  promise  to  pay,  206. 

TOOTH,  drawing,  a  necessary  for  infant,  909. 

TORT,  TORTS  (See  Cabelessness — Trespass), 
law  divided  into,  and  contracts,  183. 

transmuted  or  not.  Into  contract,  186,  186;  waiving,  186. 
as  to  contribution  in.  216. 

concurrent  remedy  with  contract,  for  enticing  apprentice,  228. 
election  to  sue  for,  or  contract,  782. 
infant  liable  for  his,  897. 

when  infant  binds  parent  by  his,  900;  when  self,  901. 
husband  liable  for  wife's,  949. 
agent  personally  liable  for  his,  in  agency,  1117. 

TOWN,  not  recover  for  support  of  pauper,  209. 

franchise  of,  controlled  by  legislature,  56L 

TOWN  LOTS,  when  agent  may  dedicate,  to  public  use,  1064r 

TRADE  (See  Rbstbaikt  or  Trade), 

agreement  to  teach  and  learn  a,  reciprocal,  77. 
undertaking  not  to,  with  a  particular  person,  478. 
lying  in,  664. 

TRAINING  HORSE,  for  unlawful  race,  no  pay,  686. 

TRANSACTION  (See  Nature— New  Traits Aonoir— Uphold), 
one,  on  dlfitefent  days,  91. 
fraud  vitiates  every,  641. 
nature  of,  as  binding  or  not  on  executor,  861. 

TRANSFE7R,  of  indebtedness,  not  within  Statute  of  Frauds,  1261. 

TRANSFER  OF  PROPERTY,  without  consideration,  81. 

TRANSFER  OF  STOCK,  to  avoid  stockholder's  liability,  650,  nota 
under  forged  power  of  attorney,  676. 

TREASURE3R,  form  of  contract  by,  1083. 

TREAT,  agreements  to,  at  elections,  498. 

TREES,  whether  deemed  real  or  personal  property,  396,  1294. 

TRESPASS,  when  promise  of  idemnity  for,  void,  483,  484.    . 
whether  father  liable  for,  by  child,  900. 

TRIBUNAL,  meaning  of  contract  not  vary  with,  427. 

statute  determining  the,  not  Impair  contract,  672. 

TROUBLE,  contract  to  pay  for,  in  recommending,  527. 
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TROVER,  maintainable  against  Infant,  901. 

TRUST,  TRUSTS  (See  Position  of  Tkust— Resulting), 
contracts  ylolatlve  of  public,  void,  525. 
creating  in  favor  of  third  person,  1216. 
who  parties  in  suits  on,  1220. 
what,  must  be  evidenced  by  writing,  1329. 

TRUSTEE,  contracts  of,  with  cestui  que  trust,  740. 
altering  instrument  of  trust,  754. 
not  contract  with  self  personally,  881. 
one,  sell  without  associate's  consent,  1089. 

TRUSTEE  OP  CORPORATION,  contracting  to  resign,  52S. 

TRUTH,  may  be  an  element  of  fraud,  659. 

TUITION,  paying,  while  pupil  sick,  599. 

TWELVE,  age  of,  as  to  marriage,  946. 

TWENTY  YEARS,  payment  inferred  from  delay  of,  1361. 

TWENTY-ONE,  as  age  of  majority,  893,  894,  946. 

TWO,  whether  one  can  be  agent  for,  1037-1041. 

TWO  STATES,  contracts  partly  in  each  of,  1389. 
interpreting  contract  by  laws  of,  1394. 

u. 

ULTRA  VIRESS,  what,  and  doctrine  of,  1012. 

whether  estoppel  create,  1023;  not  ratify,  1110. 

UNAUTHORIZED  AGEJNCY  (See  Agent), 

when  principal  liable  for  agent's  fraud  in,  1112-1114. 

UNAUTHORIZED  ALTERING  (See  Altemno  op  Contract). 

UNAUTHORIZED   CONTRACTS. 
And  tehir  ratification,  full,  1091-1110;  namely,  originally  binding  or 
not  on  the  prindpal,  1091-1105;  ratificaiion  hy  the  fn^ncipal, 
1106-1110. 
liability  of  agent  who  makes,  1119,  1120. 

UNAUTHORIZED  FRAUD, 

when  principal  liable  for  agent's,  1112-1114. 

UNCERTAIN  LANGUAGE,  oiler  in,  324. 

UNCERTAIN  MEANING,  contract  of,  void,  117,  316,  390. 

UNCERTAINTY,  in  description,  removing,  374-376,  390. 

UNCONSCIONABLE  (See  Unjust), 
contract  void  as  being,  737. 

UNDISCLOSED  PARTNER  (See  Silent  Pabtneb), 
suing  and  being  sued,  1146,  1147. 

UNDISCLOSED  PRINCIPAL,  whether,  sue  on  specialty,  426, 1070. 

suing  and  being  sued,  on  agent's  simple  contract,  1079,  1080, 
1085. 
UNDUE  ADVANTAGE,  partly  taking,  must  refund  money,  629. 

effect  of,  on  contract  of  drunken  person,  984. 

UNDUE  INFLUENCE. 
Am  impairing  contract,  full,  740-743. 

mere  weakness  of  mind  insufficient,  when,  735,  note,  741,  note. 

UNDUE  MEANS,  as  element  in  fraud,  650,  660. 

UNEQUAL,  infant's  contract  which  is,  void,  931. 
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UNFILLED  BLANKS,  when  inTalidate,  1167,  1174,  1176. 

UNFINISHED  WORK,  after  discharge  of  workmen,  8S9-ng41. 

UNIFORM,  cufltom  must  be,  462. 

UNIMPORTANT  OMISSION, 

in  executing  composition  deed,  348,  note. 

UNINCORPORATB  ASSOCIATIONS  (See  Pabtnkbship). 
As  parties  to  contract,  full,  1154-1164. 

UNITED  STATES  (See  Govkbnmekt— fifrATe), 
whether,  bound  by  estoppel,  268,  310. 
not  forbidden  to  impair  obligation  of  contracts,  651. 
whether,  may  be  sued,  may  sue,  989. 
whether  Statute  of  Limitations  runs  against  the,  1366. 

UNIVERSAL,  how  far  custom  must  be,  452. 

UNJUST  (See  Unconscionable — Unreasonable), 
contract  void  as  being.  478,  737. 

UNJUST  CUSTOM,  void,  465. 

UNKNOWN  PRINCIPAL,  liability  of  one  contracting  for,  1120. 

UNLAWFUL  ACTS,  contract  tending  to  promote,  illegal,  476. 

UNLAWFUL  ARREST,  bond  to  procure,  void,  123. 

UNLAWFUL  COHABITATION  (See  iLLicrr  CoHABrrAxiON). 

UNLAWFUL  CONSIDERATION,  mingled  with  lawful,  74. 
in  specialty,  121;  in  simple  contract,  171. 

UNLAWFUL  CONSPIRACY' (See  Conspiract). 

UNLAWFUL  CONTRACTS  (See  Against  Law— Iluwait— Tendhtct  to 

Unlawful), 
not  made  valid  by  being  under  seal,  121. 
construction  will  not  make  a  contract  unlawful,  392. 
all  contracts  to  promote  unlawful,  are  lU,  476,  477. 
legislative  power  to  make  a  thing  lawfully  a«preed  to,  unlawful, 

594. 
valid  and  invalid  stipulations,  74,  605. 
unlawful  in  .one  party  only,  628. 

UNLAWFUL  DEED,  warranty  in,  no  estoppel.  277. 

UNLAWFUL  IMPRISONMENT  (See  Fai^e  Imfbisonment). 

UNLAWFUL  LOTTERY  (See  Lottebt). 

UNLAWFUL  OBJEXUT,  contract  meant  to  promote,  ill,  476. 

UNLICENSED  BUSINESS  (See  Peddling  Unlicensed), 
contracts  in,  void,  547,  548. 
one  innocently  engaged  in,  may  enforce  pay  for  services,  482. 

UNLICEINSED  THEATRE,  When  actor  In,  can  compel  pay,  482. 

UNLIQUIDATED  DEBT,  part  payment  in  discharge  of,  66. 

UNREASONABLE  (See  Unjust), 
custom,  void,  455. 

UNREASONABLE  DELAY   (See  Delat — Statute  or  Liicieatidns) , 

bars  right,  1349. 
UNSOUND  MIND  (See  Insaite  Pebsov). 

srAMPEH),  foreign  contract,  how,  1386. 
"UNTIL,"  meaning,  in  contract,  1343. 
UNWRITTEN,  contract  created  by  law  not  deemed,  199. 
UNWRITTEN  LAW,  whence  the,  controls  statutes,  4-8.  .« 
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UPHOLD  TRANSACTION, 

contract  to  be  so  interpreted  as  io,  891-396. 

USAGE  OR  CUSTOM  (See  Commkbcui.  Ubaob— Custom). 
Nature  of,  full,  444-448. 
Effect  of,  in  contract,  full,  449-469. 

effect  of.  10. 

as  giving  meaning  to  words,  377. 

whether,  must  be  proved,  378;  Iniowledge  of  parties,  450,  note. 

inadmissible  under  general  issue,  450,  note.  • 

authority  of  agent  presumable  from,  1103. 

as  to  auctioneers,  1132,  1183;  brokers,  1137;  factors,  1139. 

influence  of,  in  law  of  agency,  1141. 

unincorporate  associations,  how  far  governed  by,  1154. 

USURIOUS  INTEREST,  agent  to  borrow  money,  not  take,  1059. 
UBUBT,  under  conflicting  laws  of  different  States,  1374,  1388, 1407. 


V. 

TAIN  AND  IDLE,  contract  to  do  thing.  Whether  void,  579. 

VALID  CONTRACTS. 

The,  of  infmU,  full,  917-923. 

VALID  WHERE  MADE,  contract  valid  everywhere*  1372-1382. 

"VALUABLE  CONSIDERATION," 

meaning,  42,  43;  in  deed  of  land,  124. 

VALUE,  VALUES  (See  Indetebminatd— Pwcje) , 
in  consideration,  41-48,  102. 
depreciation  in,  not  failure  of  consideration,  73. 
fixed  by  parties,  statute  not  authorize  jury  to  estimate,  667. 
what  falsehood  as  to,  is  fraud,  666. 
compared  with -"price,"  in  Statute  of  Frauds,  1317. 
how  estimate,  of  more  articles  than  one,  1318. 

VARIED,  how  specialty,  130,  133;  how  simple  contract,  174. 

VENDOR  AND  PURCHASER  (See  CJonveyanok — Sale), 

contract  by  corporation  to  sell  land,  not  under  common  seal,  1018. 

VERBAL  (See  Orax  Ck)NTaACTS). 

VERBAL  AUTHORITY. 

sufficient  for  executing  written  contract,  1049. 

VERDICT,  after  death  of  party,  1053. 

VESTED  PROPERTY,  legislature  may  control,  5T'4. 

VESTED  RIGHTS,  statute  cannot  divest,  441. 
whether  law  Impair  obligation  of,  558. 
whether  eminent  domain  extends  to,  573. 
how,  under  bar  of  Statute  of  Limitations,  1410. 

VESTED  TITLE  (See  B«xequtid), 

not  divested  by  altering  deed,  758. 

VICIOUS  ANIMAL  (See  AmMAL) . 

VIGILANCE,  protected  by  the  law,  672,  note,  673. 

VIOLENCE,  what,  is  duress,  718. 

VOID,  whether  Sunday  contract  is,  or  voidable,  542. 
word,  as  meaning  "voidable,"  616. 
contract  procured  by  fraud,  646. 
whether  contract  obtained  by  duress,  728,  729. 
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VOID— con. 

wrongfully  altered  contract,  760. 

contract,  whether  ratification  of,  846. 

when  infant's  contract  i£,  adult  not  bound,  905.. 

whether  insane  person's.  972,  973;  drunkard's,  985. 

VOID  CLAIBl,  forbearance  of,  no  consideration,  63. 

VOID  CONTRACTS. 
Doctrine  of,  full  610-616. 
InfanVs,  full  929-935. 

validated  by  adding  consideration,  85;  oral  proofB,  179. 

are  the  equivalent  of  no  contractt  188. 

VOID  DBED,  no  consideration,  70. 

VOID  PATENT,  no  consideration,  70. 

VOID  AND  VOIDABUD. 
In  oontracts,  doctrine  and  dUtinotion  of^  full,  610-422;  namely,  wM^ 
613-616;  avoidable,  617-62L 

VOIDABLtB,  what  fraudulent  contracts  are,  671,  672. 
whether  contract  obtained  by  duress,  728. 
wrongfully  altered  contract  is,  749. 
contract  rendered,  by  matter  subsequent,  824. 
contract,  may  be  ratified,  846. 
infant's  contract  commonly  is,  904,  note, 
or  void,  insane  person's  contract,  972,  975,  977,  978. 
contract  produced  by  drunkenness  is,  986. 
or  void,  unauthorized  contract  of  agent,  1106. 
oral  contract  within  Statute  of  Frauds,  1288,  1823. 

VOIDABLE  CONTRACTS. 

The  doctrine  of,  full,  610,  611,  617-621. 
Infant's,  full  917,  924-928. 

who  avoid,  620;  rescission  is  avoiding,  809, 

VOIDABLiE  MARRIAGE,  good  until  avoided,  619. 

VOLUNTARY, 

recover  back  money  paid  according  as,  or  not,  630,  633» 

VOLUNTARY  ASSOCIATION  (See  Unikoomporatb) . 

VOLUNTARY  8ESRVICES,  no  pay  for,  220. 

VOTSXRS,  contracts  to  supply,  with  food  and  liquor,  498» 

W. 

WAGEIR  (See  Gaming  Ck)NTBAOTe). 
Contract  of,  full,  530-532. 
element  in  gaming,  533. 

WAGES  (See  Skbvicbs), 

violating  statute,  not  recoverable,  472. 
when  death  deprives  of,  586. 

WAGES  OF  SEAMS2N,  unjust  contract  as  to,  void,  478. 

WA(K)N,  wager  whether  one  had  bought,  531. 

WAIVER  (See  Blbction). 
Of  imperfections  in  the  consideration,  full,  94-100. 
DoctHne  of,  777,  789-808. 

of  tort,  to  sue  on  contract,  186,  795,  note  796,  notew 

of  the  reading,  when  executing  contract,  346. 

of  defence  to  Sunday  contract,  542,  note. 

by  State,  of  exemption  from  being  sued,  989. 
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WAIVER— con. 

of  right  to  sue  principal  or  agent,  1085-1088. 

of  right  to  resort  to  Courts,  793,  note. 

as  ratifying  unauthorized  contract,  1109. 

of  Statute  of  Frauds,  as  to  performed  within  year,  128S. 

time  as  subject  of,  1345. 

by  defendant,  of  limitations  bar,  1360. 

of  time  and  manner  of  fulfilling  contract,  1421« 

of  condition  precedent,  1422. 

WAIVER  OP  PROCESS,  proof  of,  1127. 

WAR,  declaration  of,  effect  on  contract,  594. 
losses  by,  deemed  from  public  enemy,  593. 
interrupts  contracting,  997,  1000;  and  suing,  IDOL 

WAREJHOUSE  RECEIPT,  whether  contradict,  176. 

"WARES,"  meaning,  in  Statute  of  Frauds,  1315. 

WARRANT  OF  ARREST,  directed  to  more  than  one,  how  execute,  1089; 

WARRANTY,  implied  from  sale,  243  et  seq. 

when,  works  estoppel  in  deed  of  land,  277, 

in  sale  of  non-existing  thing,  581. 

of  existence  of  thing,  589. 

representation  may  constitute  a,  663. 

and  fraud,  may  co-exist,  669,  670. 

authority  to  sell  implying  power  of,  or  not,  1063. 

whether  implied,  by  agent,  of  his  authority,  1120. 

WARRANTT  OF  TITLE,  Statute  of  LimltaUons  as  to,  1357. 

WATCH  AND  CHAIN,  whether,  a  necessary  for  infant,  909. 

WAY  (See  Right  of  Way— Strket). 

WEAK  MIND  (See  Insans  PntsoN — BIbntal  Weakness), 
mingling  with  fraud,  fraud  practiced  on,  640,  656,  735. 
not  necessarily  insanity,  958,  963. 

WIDER  EXPRESSIONS,  limited,  in  construction,  by  narrower,  406» 

WIDOW,  hard  bargain  with,  as  to  proiMrty  left  by  husband,  739. 

WIFE  (See  Dbsebted  WIfb — Mabried  Women), 

infant  husband  pay  ante-nuptial  debts  of,  201. 

no  claim  on  husband  for  services,  229,  949. 

may  charge  husband  with  necessaries,  235,  949,  1048. 

duress  of,  as  Impairing  husband's  contract,  727. 

infant  husband  to  support,  910. 

insane  i^rson  chargeable  with  necessaries  for  his,  968. 

form  of  agent's  note  binding,  1082. 

whether  work  to  pay  husband's  debts,  1208. 

WIFETS  LANDS,  common-law  rights  of  husband  in,  949. 

WILiFUL  INJURY,  infant  liable  for,  901. 

WILL  (See  Bequest), 

contrary  to  agreement  vacated,  224,  note. 

estopiMl  by  accepting  benefit  under,  305. 

compared  with  deed,  as  to  repugnant  clauses,  389. 

writing  ill  as,  may  operate  as  deed,  384. 

compelling  election  under,  780. 

incapacity  to  make,  compared  with  other  incapacities,  961. 

agreement  to  pay  by,  may  be  oral,  1279;  to  leave  money  by,  1284.. 

WILLS,  of  parties,  must  coincide,  313,  316. 

WITHDRAW,  whether  one  may,  his  license.  1299,  1300. 
his  offer,  rules  concerning,  325-328,  332. 
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WITHIN  A  YEAR. 
Affreements  not  to  he  performed,  full,  1272-1284. 

WITHOUT  CONSIDERATION,  contract,  SDOd  If  ezecated,  81. 

WITNESS  (See  ArncsTiiro  Wirnsss), 

binding,  by  recognizance,  to  appear,  144. 
promise  of,  not  to  teatify,  etc.,  void,  496. 

WITNErSSING  DEED,  eatoppel  by,  303. 

WOMAN,  betting  that  one  is  a,  631. 

WOOD,  specialty  on,  not  good,  110. 

simple  contract  written  on,  340. 

WORD  IN  CONTRACT,  interpretaUon  gives  effect  to  every,  384. 

WORDS  (See  E^cpbess — ^Paehculaj*— Wbittew), 
not  indispensable  in  eetoi^el,  290. 
parties  estopped  to  deny  effect  of  their,  317,  381. 
how  determine  meaning  of,  377. 
when  part  of  the,  rejected  as  surplusage,  385,  386. 
meanings  given  to,  by  interpretation,  404-406. 
preferring  the  later,  limiting  general  by  q>eclflc,  421. 
meaning  same  in  sealed  and  unsealed,  426. 
how  variable  in  meaning,  428. 

WORK  (See  Sebvioes), 

compelling  debtor  to,  for  creditor,  1208. 

what  agreements  for,  must  be  in  writing,  1280,  1281. 

WORK  ON  PBTRSONALTY,  owner  forbidding,  after  contract,  839., 

WORK  ON  REALTY,  owner  forbidding,  after  contract,  840. 

WORKMAN,  by  the  day,  what  skill  and  care  required  of,  1416. 

WRIT  OF  ENTRY,  infant's  disaffirmance  by,  942. 

WRIT  OF  ERROR,  whether,  lies  against  government,  989. 

WRITINQ  (See  Contemporaneous — Delivebt — Sioninq). 
The,  in  written  contracts,  full,  340,  341. 

What  contracts  required  to  he  in,  full,  1228-1335;  namely,  under  Stat- 
ute of  Frauds,  1228-1325;  other  contracts  as  to,  1326-1335. 

contract  in,  consideration  oral,  75. 

statutes  requiring,  apply  to  what  agreements,  173. 

where  Statute  of  FYauds  requires,  estoppel  without,  309,  1237. 

one  signs,  other  accepts,  both  bound,  342. 

when  infant's  ratification  to  be  in,  944. 

statute  requiring  contract  to  be  in,  how  oral,  1238,  1239. 

license  in,  1301;  convey  personalty  without.  1308. 

when,  necessary  to  intercept  limitations  bar,  1362. 

WRITTEN  CONTRACT  (See  Altering — Blanks— Cimple), 

consideration  of,  orally-proved,  75;  attaching  oral  to,  172. 

law-created  contract  is  not  deemed,  199,  203. 

delivery  essential  to,  349. 

doctrine  of  alteration  includes  every,  759. 

unsealed,  and  oral,  of  equal  grade,  766. 

clause  in,  forbidding  oral  alteration,  767. 

where  statute  requires  writing,  oral  alteration  of,  769-771. 

rescinded  orally,  814;  oral  release  of,  852. 

form  of  corporation's,  1018,  1019. 

authority  to  execute,  may  be  oral,  1049. 

not  orally  contradict,  1074. 

writte^  matter,  in  printed  contract,  how  interpret,  413. 

WIRITTEIN  AND  ORAL,  of  equal  grade,  158. 

WRITTEN  TERMS,  one  refusing  to  sign  agreed,  other  rescind,  828. 
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WRITTEN  WORDS. 

What  besides,  regarded  in  interpretation,  full,  369-378. 
Leading  rules  to  interpret,  fulh  379-418. 
Precedence  of  tJie  rules,  419-423. 

WRONG,  WRONGS  (See  Both— PLAnraw— Tobt), 
law  not  redress  all,  101. 
interpretation  to  avoid,  380,  note, 
one  not  avail  himself  of  own,  642. 
dvll  and  criminal,  committed  through  agents,  1111. 
defendant  In  suit  should  be  in  the,  1418. 

WRONG-DOERS,  no  contribution  among,  216. 

WRONG  WORD,  used  In  contract,  effect  of,  383. 

WRONGFUL  RESCISSION  (See  RfiCissioN), 
as  breach  of  contract,  1428. 

T. 

YBAR. 

Agreements  not  to  he  performed  witMn  o»  fun,  1272-1284. 
how  computed  in  contract,  1838. 
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